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LIMITATION OF APPELLATE JURISDICTION OF THE 
UNITED STATES SUPREME COURT 


WEDNESDAY, FEBRUARY 19, 1958 


Untrep States SENATE, 
SUBCOMMITTEE To INVESTIGATE THE ADMINISTRATION 
OF THE INTERNAL Security Act AND OrHer INTERNAL 
Securrry Laws, or THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:35 a. m., in room 
F-39, United States Capitol, Senator Roman L. Hruska presiding. 

Present: J. G. Sourwine, chief counsel ; Benjamin Mandel, research 
director; and F. W. Schroeder, chief inv estigator. 

Senator Hruska. The committee will come to order. 

This is a continuation of the hearings initiated August 7, 1957, on 
S. 2646. We have two witnesses here today. If Mr. Rauh is present 
and is ready to proceed, we will start with him. And then I under- 
stand Mr. Hart will be the next witness. 

Is there anything that we should incorporate into the record at 
this time, Mr. Sourwine, before Mr. Rauh proceeds with his state- 
ment ¢ 

Mr. Sourwine. Mr. Chairman, since this volume of the hearing 
will be printed separately from the other volume, I suggest it might 
be desirable to place in the record at this point a copy of tlie bill. 

Senator Hruska. That will be done. 

(The bill referred to is as follows:) 


[S. 2646, 85th Cong., 2d sess. ] 
A BILL To limit the appellate jurisdiction of the Supreme Court in certain cases 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That (a) chapter 81 of title 28 of 
the United States Code is amended by adding at the end thereof the following 
new section: 


“$1258. Limitation on appellate jurisdiction of the Supreme Court. 

“Notwithstanding the provisions of sections 1253, 1254, and 1257 of this 
chapter, the Supreme Court shall have no jurisdiction to review, either by 
appeal, writ of certiorari, or otherwise, any case where there is drawn into 
question the validity of— 

“(1) any function or practice of, or the jurisdiction of, any committee or 
subcommittee of the United States Congress, or any action or proceeding 
against a witness charged with contempt of Congress ; 

(2) any action, function, or practice of, or the jurisdiction of, any officer 
or agency of the executive branch of the Federal Government in the admin- 
istration of any program established pursuant to an Act of Congress or 
otherwise for the elimination from service as employees in the executive 
branch of individuals whose retention may impair the security of the United 
States Government; 


o> 
vi 
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“(3) any statute or executive regulation of any State the general purpose 
of which is to control subversive activities within such State; 

“(4) any rule, bylaw, or regulation adopted by a school board, board of 
education, board of trustees, or similar body, concerning subversive activ- 
ities in its teaching body ; and 

“(5) any law, rule, or regulation of any State, or of any board of bar 
examiners, or similar body, or of any action or proceeding taken pursuant 
to any such law, rule, or regulation pertaining to the admission of persons 
to the practice of law within such State.” 

(b) The analysis of such chapter is amended by adding at the end thereof 
the following new item: 


“1258. Limitation on the appellate jurisdiction of the Supreme Court.” 


Mr. Sourwine. I also offer for the record the text of the notice which 
was placed by Senator Eastland in the Congressional Record with re- 
spect to this hearing. 

Senator Hruska. It isso ordered. 

(The text of the notice referred to, as published in the Congressional 
Record of February 3, 1958, pp. 1268 and 1269, is as follows :) 


NoTICcE OF HEARING ON Brit To LIMIT APPELLATE JURISDICTION OF SUPREME CouURT 


Mr. EASTLAND. Pursuant to resolution of the Committee on the Judiciary ap- 
proved Monday, February 3, intensive hearings are to be held on the bill 8S. 2646, to 
limit the appellate jurisdiction of the Supreme Court in certain cases. This bill, 
introduced by Senator Jenner, would withdraw from the Supreme Court of the 
United States appellate jurisdiction in certain specified fields, namely, first, with 
respect to the investigative functions of the Congress; second, with respect to the 
security program of the executive branch of the Federal Government; third, with 
respect to State antisubversive legislation ; fourth, with respect to home rule over 
local schools ? and, fifth, with respect to the admission of persons to the practice 
of law within individual States. 

All persons interested in testifying either for or against this bill or any of its 
provisions should immediately communicate their desire in this regard to me, to 
the chief clerk of the Committee on the Judiciary, or to the counsel of the Internal 
Security Subcommittee. Dates will be scheduled for these hearings so as to take 
care of all who wish to be heard; but, since the committee explicitly directed that 
the hearings be concluded in time to report the bill back to the full committee for 
action on March 10, it will be necessary for all persons who wish to appear and 
testify to make their wishes known promptly in order that time may be assigned 
to them. 

Attention is called to the provisions of the Senate rule requiring each witness 
who intends to present a statement before the committee to furnish the committee 
with a copy of such statement at least 24 hours before the time of his scheduled 
testimony. 


Mr. Sourwine. Senator Jenner, who is recuperating from a rather 
severe illness at his home in Indiana, has asked that there be entered in 
the record at the beginning of these hearings a statement which is in 
rough, but which will soon be available. May that be put in? 

Senator Hruska. That will be incorporated at this point in the rec- 
ord upon its arrival. 

(The statement referred to is as follows :) 


STATEMENT BY SENATOR WILLIAM BP. JENNER 


The objective of my bill S. 2646 is to check judicial legislation in certain fields 
where it has been damaging the internal security of the United States. 

Utilization by the Congress, as this bill proposes, of the power conferred by 
paragraph 2 of section 2 of article III of the Constitution to regulate the appel- 
late jurisdiction of the Supreme Court is the only effective way to reply to the 
Supreme Court’s usurpation of legislative power in these fields. 

This authority did not get into the Constitution by chance. It was specifically 
inserted, as a part of the system of checks and balances which distinguishes the 
Constitution of the United States. The purpose of this provision could only 
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have been to put the Congress in a position to divest the Supreme Court of its 
appellate jurisdiction when, in the discretion of the Congress, circumstances 
required such action. In fact, under the interpretation of this clause which 
has been uniform since 1796, the Congress can withhold appellate jurisdiction 
from the Supreme Court simply by not in terms granting it. Thus, all the 
appellate jurisdiction the Supreme Court has, it holds by virtue of congressional 
act; and of course, what the Congress has granted, the Congress may take away. 

It has been said, by way of argument against my bill, that the factor of 
primary importance in connection with appellate jurisdiction is uniformity of 
decision, and preservation of stare decisis. But it is the recent decisions of 
the Supreme Court which have upset the principle of stare decisis and given 
us confusion, rather than uniformity, in decisions. This has been the result of 
the Supreme Court’s attempts to legislate its opinions into the law of the land. 
By taking from the Supreme Court the right to enforce these novel items of 
judicial legislation, my bill would restore stare decisis and help to preserve the 
uniformity of decisions. 

In connection with this point, we must consider the nature of the cases in 
which my bill would take from the Court its appellate jurisdiction. With re- 
spect to the investigatory power of the Congress, the Court never should have 
such appellate powers. As Mr. Justice Clark said in his dissenting opinion in 
the Watkins case: “So long as the object of a legislative inquiry is legitimate 
and the questions propounded are pertinent thereto, it is not for the courts to 
interfere with the committee system of inquiry. To hold otherwise would be an 
infringement on the power given the Congress to inform itself, and thus a 
tresspass upon the fundamental American principle of separation of powers.” 
Mr. Justice Clark declared that the Court majority “has substituted the judiciary 
as the grand inquisitor and supervisor of congressional investigations,” and 
asserted “it has never been so.” 

In the field of administration of the Government employee security program, 
my bill does not, as some of its opponents would have us believe, strip from any 
employee the right to his day in court to protect his constitutional rights. The 
bill simply prevents the Supreme Court from stepping in and making new rules 
to the detriment of the security of our country. In that connection, I want to 
reiterate what I have said before: the right to his day in court does not give any 
man the right to a trial before more than one forum. Any right of appeal is a 
matter of grace. 

Substantial portions of my bill have to do with areas involving States rights, 
and the performance by States of functions which are primarily of concern to 
the States. So it is with the matter of home rule in the administration of 
schools and so it is with respect to actions by State legislatures to combat sub- 
version within the boundaries of their respective States; and so it is with 
respect to the powers of States to control the practice of law within their bound- 
aries. There is no need for any national uniformity with respect to these mat- 
ters. They are things for each State to decide for itself. Leaving the decisions 
in each State to the highest court of that State, and taking from the Supreme 
Court of the United States any power to step in and impose an arbitrary rule, 
can only be a salutary thing, a step away from regimentation and back toward 
freedom of the individual. 

These are the basic principles upon which my bill is based. I have discussed 
them previously in far greater detail. It may be that I shall do so again near 
the conclusion of this hearing. 


Mr. Sourwrne. I have nothing else to offer for the record at this 
time. 


TESTIMONY OF JOSEPH L. RAUH, JR., NATIONAL VICE CHAIRMAN, 
ACCOMPANIED BY EDWARD D. HOLLANDER, NATIONAL DIREC- 
TOR, AMERICANS FOR DEMOCRATIC ACTION 


Senator Hruska. Mr. Rauh, you have been kind enough to furnish 
us with advance copies of your statement, and if it is agreeable with 
you, as you go along with this statement, perhaps we can raise ques- 
tions that may occur to counsel, or * to the chairman. Is that agreeable ? 

Mr. Ravn. Certainly. 
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Senator Hruska. It might make just a little more sense as we go 
along. 

Mr. Rauh, are you here individually, or do you represent an or gani- 
zation? Would you tell us what your representation is, or do you in 
your statement ? 

Mr. Ravn. I do so in my statement, but I would be glad to tell you 
now. Mr. Edward Hollander on my right is the n: ational director of 
Americans for Democratic Action. I am a former national chairman 
of Americans for Democratic Action, and I am presently vice chair- 
man dealing in the field of civil rights and civil liberties. And I 
appear today with Mr. Hollander on behalf of the or ganization. These 
happen to be my personal views, but I am stating the views, as I un- 
derstand them, of our organization. 

Senator Hruska. What is the membership of the organization / 

Mr. Ravn. Approximately 40,000 members. 

Mr. Hruska. And how is it distributed geographically ? 

Mr. Ravn. Well, it is distributed throughout the country. I would 

say that it more or less follows where you find the preponderance of 
liberal opinion in America, it more or less follows that distribution. 
But we have members in all States, although I wouldn’t claim that 
in the State of Mississippi we have very many members. 

Senator Hruska. Do you think there are some States in which 
vou have some more? 

Mr. Ravn. I am sure of that. Our views on civil 1 
very well received in some areas. 

Senator Hruska. Well, is it true—I am asking now for my per- 
sonal information—are there any special parts of the country where 
there are greater numbers of chapters or locals, or whatever you call 
them ? 

Mr. Ravn. Yes. In the East they are principally more active, 
they are vigorous chapters. Our Chicago, Tl., group is one of our 
strongest. 

Senator Hruska. And your appearance here is by resolution of the 
executive committee, or by direction of the president? Is there any 
official action taken by the organization to have you express their 
views ? 

Mr. Ravn. The national chairman, Robert Nathan, and I have dis- 
cussed this problem, and the executive committee has at times in the 
past discussed the problem. I have no doubt as to their views. 

Senator Hruska. I just wanted to know the connection be 
your presentation and the representation of the association. 

Mr. Ravn. I believe it is highly official, Senator. 

Senator Hruska. You may proceed, Mr. Rauh. 

Mr. Ravn. At this time I would like to offer my 


‘lights are not 


tween 


statement and 


have it incorporated in the record, and then I will simply talk. It 
is easier than reading it, since you have had the benefit of it in ad- 
vance. 

Is that satisfactory ? 

Senator Hruska. That will be all right. And then proceed to out- 
line the highpoints as you see them at your own convenience. 
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(The prepared statement of Joseph L. Rauh, Jr., is as follows :) 


My name is Joseph L. Rauh, Jr. I am former national chairman, and pres- 
ently vice chairman, of the Americans for Democratic Action on whose behalf 
I appear here this morning. We appreciate this opportunity to state ADA’s 
views upon S. 2646. 

I must say right at the outset that I find it somewhat strange for an organiza- 
tion of liberals to be the outspoken defenders of the Supreme Court while con- 
servative groups lead the attack upon the Court. Most often in the past liberals 
have been on the march against the Court and conservatives have defended the 
Court against charges of preferring private property to human values. One 
may well ask, where are the people who fought against Franklin Roosevelt’s 
“court packing” plan 20 years ago; where do they stand today on this grave 
new assault upon the Court? 

The Supreme Court is under attack today because its recent decisions em- 
phasizing human dignity and human freedom have gone contrary to the views 
of segregationist politicians in the South and security-mad politicians in the 
North. Instead of aping the tactics of the Communists, as so many of its 
critics have done, the Court has recognized that the best answer to communism 
lies in an ever-broadening democracy: the Court’s school integration decisions 
and its decisions enforcing the Bill of Rights are steps to that end. 

Americans for Democratic Action believes that S. 2646 is a subversive bill in 
the true sense of that word; we believe S. 2646 subverts basic principles of 
American government. S. 2646 would undermine the Bill of Rights by under- 
cutting decisions of the Supreme Court protecting Americans in the exercise of 
rights granted by the Constitution. It would end the independence of the 
judicial branch of the Government by curtailing the authority of the highest 
Court and threatening the authority of the remainder of the judiciary. It 
would raise the specter of legislative dictatorship. 

One finds it ironical to have to point out to a Senate committee that the 
Supreme Court represents one of the great checks and balances in our govern- 
mental system and that it is upon such a government of checks and balances that 
our Nation has grown great. The Senate is itself the most checked and bal- 
anced parliamentary institution in the world. The small States balance the 
large. The filibuster checks the majority. The seniority rule gives elderly 
chairmen of committees a restraining hand on all proposed action. It is diffi- 
cult to see how a body so well checked and so well balanced can fail to recognize 
the Supreme Court as the true balance wheel in our governmental system. 

S. 2646 proposes to eliminate the appellate jurisdiction of the Supreme Court 
in five specified categories of cases in which Senator Jenner, its sponsor, bit- 
terly opposes the course of decision by the Court. 

The first category of Supreme Court jurisdiction which would be eliminated 
consists of cases questioning the validity of congressional investigating com- 
mittee proceedings, and of actions to punish witnesses before these committees 
for alleged contempt. Here Senator Jenner is aiming at the Surpeme Court’s 
decision in the Watkins case. 

The second category consists of cases questioning the validity of any loyalty- 
security program or action concerning employees of the Federal Government. 
Here Senator Jenner is aiming at the Supreme Court’s decisions in the Cole and 
Service cases. 

The third category consists of cases questioning the validity of State action 
directed at alleged subversive activities. Here Senator Jenner is aiming at the 
Supreme Court’s decisions in the Nelson and Sweezy cases. 

The fourth category consists of cases questioning the validity of public or 
private school regulation of alleged subversive activities by teachers. Here 
Senator Jenner is aiming at the Supreme Court’s decision in the Slochower ease. 

The fifth category consists of cases questioning the validity of State regula- 
tion concerning the admission of persons to the practice of law within a State. 
Here Senator Jenner is aiming primarily at the Supreme Court’s decisions in 
the Schware and Koenigsberg cases. 

Americans for Democratic Action submits that S. 2646 should be rejected 
because: 

[. The Supreme Court’s decisions which S. 2646 seeks to reverse are legally 
right and strengthen the fabric of our democracy. 
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II. Elimination of the Supreme Court’s appellate jurisdiction in these im- 
portant areas of the relationship of the citizen to his Government threatens our 
constitutional system. 

We turn now to deal with each of these points separately. 


I. Tue Decisions WHIcH §. 2646 Seexs To REVERSE ARE LEGALLY AND MORALLY 
RIGHT AND STRENGTHEN THE FABRIC OF OUR DEMOCRACY 


S. 2646 appears to be aimed primarily at eight recent Supreme Court deci- 
sions. What do these decisions hold? 

The Watkins case holds that a congressional committee must inform a sub- 
penaed witness why the information sought from him is pertinent to the com- 
mittee’s inquiry. 

Is it not a basic principle of American life that anyone forced to testify any- 
where should know why he is being required to do so? 

The Cole case holds that the Federal employees security program applies 
only to persons holding sensitive positions. 

Is it not a basic principle of American life that the screening of our citizens 
should be limited to areas affecting national security? 

The Service case holds that the Secretary of State must follow his own 
regulations in discharging employees. 

Is it not a basic principle of American life that Government officials should 
be required to follow the regulations they promulgate? 

The Nelson case holds that a State “Little Smith Act” conflicts with the 
Federal Smith Act and the Federal Government’s paramount interest in na- 
tional security. 

Is it not a basic principle of American life that the Federal Government 
has the responsibility for protecting our security against foreign enemies? 

The Sweezy case holds that a State legislature must, when delegating its 
investigative authority, do so within reasonably clear limits. 

Is it not a basic principle of American life that no governmental official should 
have unrestricted authority to inquire into the lives of our citizens’ 

The Slochower case holds that a schoolteacher may not be discharged solely 
because he exercised his privilege against self-incrimination. 

Is it not a basic principle of American life that no one should be punished 
for exercising a constitutional privilege and that a governmental agency should 
act only after investigating all the facts? 

The Schware and Koenigsberg cases hold that a man should not arbitrarily 
be deprived of the right to practice law. 

Is it not a basic principle of American life that no citizen should be deprived 
of his opportunity to enter his chosen profession except for sound reasons and 
after careful procedures? 

There is nothing radical or strained in these eight decisions. What were 
radical and what were strained were the arbitrary actions taken in the name 
of national security which the Supreme Court was required to upset in these 
cases in reliance upon the Bill of Rights. Just how moderate these eight deci- 
sions really are is shown by the substantial unanimity of the Supreme Court 
in these cases. The average vote in these 8 cases for the principles enunciated 
above was 6 plus; the average vote against was 2. A table supporting these 
figures follows: 


Majority Dissent 


Watkins .- 








‘ a 6 1 

Cole atMd ink eh mals ie pe itinnoed b . 6 3 
Service __. ilies titn i RM a a a . | Ss 0 
I eg ce wag es eeeced deena | 6 3 
Sweezy So Aabisadietnease edie diusiees balk on inet 6 | 2 
a de et cma ie on aed 5 | 4 
Fea iheacer tees eg 3 sieiedl iphvccissa el aascatann ia a & 0 
Koenigsberg __..........--- Pintaiet de aakaoe sede ametaahnamnmaiedtcabnaediam weiner 5 3 
Bel ssocichikihsdicaicdncsisideai 

a a sk eaeiedionienaas 50 | 16 

+8 +8 
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Here is a Court of tremendously varied backgrounds—a former governor, 2 
former Senators, a former State judge, 2 former Federal judges, a former At- 
torney General, and 2 former professors, several of whom had long and distin- 
guished records at the bar. Their general agreement in support of these eight 

decisions should be a cause for congressional satisfaction, not hostility. 

* The civil liberties climate has improved over the last 4 years. The climate has 
turned away from the very McCarthyism which lies at the source of S. 2646. 
These Supreme Court decisions represent the best in American constitutional 
law and the Bill of Rights. This is no time to reverse the tide that is running 
for human freedom. 


II. ELIMINATION OR RESTRICTION OF THE SUPREME CourRT’s APPELLATE JURISDIC- 
TION THREATENS OvuR CONSTITUTIONAL SYSTEM 


To restrict the appellate jurisdiction of the Supreme Court in the manner 
proposed by S. 2646 would be both revolutionary and retrogressive. The late, 
former Justice Owen J. Roberts has written that preservation of the Supreme 
Court's appellate jurisdiction “in all the cases which, traditionally, it has dealt 
with as final appellate body under the Constitution * * * is the core of the 
Court’s fulfilling its independent functions in our system of government” (Rob- 
erts, Now Is the Time: Fortifying the Supreme Court’s Independence, 35 
A. B. A. J. 1 (1944).2. The eminent lawyer and president of the American Law 
Institute, Harrison Tweed, agrees with Justice Roberts that proposals to restrict 
the traditional appellate jurisdiction of the Supreme Court, such as those em- 
bodied in S. 2646, threaten to “destroy our governmental framework and abandon 
the philosophy of the Constitution calling for three balanced departments of 
government” (Harrison Tweed, Provisions of the Constitution Concerning the 
Supreme Court of the United States, 31 B. U. L. Rev. 1 (1951) ).? 

S$. 2646 purports to let the jurisdiction of the lower Federal courts alone and 
does not in any way affect the jurisdiction of the State courts. But if appel- 
late jurisdiction is taken away from the Supreme Court in these five categories 
of cases, can the inferior Federal courts and State courts, who presumably are 
given the final word, be relied upon to vindicate constitutional rights in these 
cases? 

Even with the best of intentions on the part of the State and lower Federal 
judges, no uniform interpretation of the Constitution would be possible under 
these circumstances. An individual’s rights would depend upon the irrelevant 
circumstance of where he happened to bring his case. This violates the most 
fundamental notions of equal justice. 

So far as the inferior Federal courts are concerned, it must also be remem- 
bered that Congress’ control over them under the Constitution is even greater 
than it is over the Supreme Court. The Constitution itself creates the Supreme 
Court and merely authorizes the Congress to “ordain and establish” inferior 
courts. The judicial power of the United States is vested in the Supreme Court 
and such inferior Federal courts as are established by Congress. And a Con- 
gress which did not hesitate to retaliate against the Surpeme Court because it 
disagreed with the way the Court was interpreting the Constitution would hesi- 
tate even less to move against the lower Federal courts for the same reason. 
Passage of this bill, therefore, would be a thinly veiled threat to the lower Fed- 
eral courts to disregard the Supreme Court’s decisions in the five categories of 
cases in question or else be the next object of Congress’ wrath. No matter 
how courageous the lower Federal judges might be in resisting this threat, their 
independence would be jeopardized by the very fact that Congress made the 
threat by passing this bill. 

Neither can the State courts be relied upon to vindicate constitutional rights 
under our Federal system, once the Supreme Court’s appellate jurisdiction is 
taken away. Although article VI—the supremacy clause—of the Constitution 
declares the Constitution to be “the supreme law of the land,” binding upon all 
State judges, there would be no way to determine whether the State courts were 
in fact following this supreme law—or even what it required—if Congress for- 
bids the Supreme Court, as 8. 2646 would do in the third, fourth, and fifth cate- 
gories of cases, from entertaining appeals from the judgments of the highest 
State courts allegedly infringing upon constitutional rights. Nor under existing 
law is there any provision for appeal to the lower Federal courts. 
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In Martin vy. Hunter’s Lessee (1 Wheat. 304 (U. S. 1816) ) Mr. Justice Story 
explained the motive of the Founding Fathers for granting appellate jurisdic- 
tion to the Supreme Court from decisions of the State courts—a motive “per- 
fectly compatible with the most sincere respect for State tribunals’—as fol- 
lows: 

“That motive is the importance, and even necessity of uniformity of decisions 
throughout the whole United States, upon all subjects within the purview of 
the Constitution. Judges of equal learning and integrity, in different States, 
might differently interpret a statute, or a treaty of the United States, or even 
the constitution itself: If there were no revising authority to control these 
jarring and discordant judgments, and harmonize them into uniformity, the 
laws, the treaties, and the Constitution of the United States would be different 
in different States, and might, perhaps, never have precisely the same con- 
struction, obligation, or efficacy in any two States. The public mischiefs that 
would attend such a state of things would be truly deplorable: and it cannot be 
believed that they could have escaped the enlightened convention which formed 
the Constitution. What, indeed, might then have been only prophecy, has now 
become fact; and the appellate jurisdiction must continue to be the only ade- 
quate remedy for such evils.” 

Since the founding of the Republic, it has been recognized that constitutional 
rights can be guaranteed only by providing for such appeal to the Supreme 
Court, the arbiter in our system of Government of the relations between State 
and Nation and the protector of the fundamental liberties of our people. This 
is why Justice Holmes once said he thought the Union would be imperiled if 
the Supreme Court could not declare laws of the seyeral States unconstitutional 
and void. “For one in my place,” Holmes said, “sees how often a local policy 
prevails with those who are not trained to national views”— (Holmes, Collected 
Legal Papers (1920), 295-296). One would have thought that this issue, raised 

gain by S. 2646, had been resolved once and for all by the Civil War. The fate 
of the Union still depends on its remaining resolved the same way. 

The proposed bill is not only clearly undesirable but also threatens our con- 
stitutional system. [ am aware, of course, that article III of the Constitution 
specifies only the cases in which the Supreme Court shall have original jurisdic- 
tion and says that in all other cases the Court shall have appellate jurisdiction 
“with such exceptions and under such regulations as the Congress shall make.” 
I am aware, too, that frequent statements can be found in Supreme Court opin- 
ions that Congress has unlimited power to regulate the jurisdiction of the lower 
Federal courts and the appellate jurisdiction of the Supreme Court. 

It may be argued, too, that there is precedent for S. 2646. In 1868, the Radi- 
cal Republican Congress withdrew from the appellate jurisdiction of the Supreme 
Court review of certain judgments of the United States circuit courts in habeas 
corpus proceedings, in order to frustrate a Supreme Court determination of 
the validity of post-Civil War reconstruction legislation. Even though the case 
had already been argued and was under consideration by the Supreme Court 
when the 1868 act was adopted, a unanimous Supreme Court held in Ev parte 
McCardle (7 Wall. 506 (U.S. 1868) ) that Congress had deprived it of its author- 
ity to decide the case. 

Nothing like the McCardle case, wrote Justice Roberts, “has ever been at- 
tempted, but it was done for political reasons and in a political exigency to meet 
a supposed emergency” (Roberts, op. cit. at 3). Some writers have sought 
to explain the case on the ground that the Supreme Court itself was undoubtedly 
relieved to be rid of the responsibility of having to decide the case. Be that 
as it may. no one can predict whether the present Supreme Court would read Ha 
parte McCardle as holding that the appellate jurisdiction of the Supreme Court 
is entirely within the control of Congress and therefore would decide that 
S. 2646, if it became law, was not unconstitutional. Harrison Tweed maintains 
that it is fair to say that “the Founding Fathers did not intend that the power 
given to Congress to make exceptions and regulations should be used so broadly 
as to deprive the Court of appellate jurisdiction on the very questions and at 
the very times when the existence of that jurisdiction would be vital’ (Tweed, 
op. cit. at 388). No one can deny that the existence of this jurisdiction is vital 
if one ponders the kinds of questions which the Supreme Court would be de- 
prived of handling by S. 2646 and the paramount need of our time, so far as 
domestic policy is concerned, to reconcile the demands of freedom and security. 

And so I do not think it unreasonable to suggest that the Supreme Court has 
not yet definitively determined how the provision in article III giving Congress 
power to make exceptions from the appellate jurisdiction of the Supreme Court 
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can be reconciled with the provision in article III vesting in the Supreme Court 
and such inferior Federal courts as Congress may establish the “judicial power 
of the United States,” which extends to “all cases, in law and equity, arising 
under” the Constitution. 

Chief Justice John Marshall intimated in Durousseau v. United States (6 
Cranch 307 (U. S. 1810)),’ that Congress should not constitutionally deprive 
the Supreme Court of all its appellate jurisdiction. But can it constitutionally 
deprive the Supreme Court of all its appellate jurisdiction, except a little that 
doesn’t really matter? 

One of the country’s foremost students of our Federal system, Prof. Henry M. 
Hart, Jr., of the Harvard Law School, has suggested that the Constitution must 
not be read as authorizing its own destruction and that, therefore, article III 
cannot reasonably be interpreted to permit Congress to make such exceptions 
from the appellate jurisdiction of the Supreme Court as will “destroy the essential 
role of the Supreme Court in the constitutional plan.” (Hart, The Power of Con- 
gress to Limit the Jurisdiction of Federal Courts, 66 Harv. L. Rev. 1362, 1365 
(1953)... Professor Hart points out that the McCardle case did not involve such 
an exception because even after the 1868 act was passed, the Supreme Court 
itself could still, in accordance with other statutes, entertain a petition for a writ 
of habeas corpus which was filed with it in the first instance. In fact, following 
the McCardle case, a petition for habeas corpus seeking to test the constitution- 
ality of the reconstruction acts was filed in the Supreme Court under the original 
Judiciary Act of 1789. This was the famous case of Hz parte Yerger (8 Wall. 85 
(U. S. 1869), in which the Supreme Court held that it had jurisdiction to grant 
the writ. A decision was again prevented, but this time only because Yerger 
was released from the challenged military custody and the case became moot. 

It should be noted that as a result of cases falling within categories (1) and 
(3) of S. 2646, individuals may be imprisoned. It should also be noted that S. 
2646 does not purport to interfere with the Supreme Court’s authority under 
title 28, United States Code, section 2241, to grant writs of habeas corpus. 
Indeed, article I, section 9, clause 2, of the Constitution expressly provides that 
“The privilege of the writ of habeas corpus shall not be suspended, unless when 
in cases of rebellion or invasion the public safety may require it.’ Now, if the 
present Court should follow Hx parte Yerger and Ex parte Bollman (4 Cranch 75 
(U, S. 1807) ), in which the Supreme Court granted a writ of habeas corpus to 
pass on the legality of a commitment by a lower court, even though no appeal 
from a conviction had been authorized by Congress, S. 2646 may, to this extent, 
be saved from a judgment of unconstitutionality, but only by being thwarted in 
its apparent purpose. 

Similarly, some category (1) and (2) Cases may still be reachable by the 
Supreme Court under title 28, United States Code, section 1252, which is not 
touched by S. 2646. To this extent, too, S. 2646 would fail of its purpose. 

But neither title 28, United States Code, section 2241 nor section 1252, would 
reach cases in categories (4) and (5). Yet the importance of guaranteeing con- 
stitutional rights in cases involving a person’s right to earn a livelihood in the 
profession in which he has been trained is as great as when a person’s very life 
and liberty are at stake. To deprive the Supreme Court of appellate jurisdic- 
tion in these cases is to deprive it of its “essential role’ in the “constitutional 
plan.” 

So, if S. 2646 becomes law and the Supreme Court decides that every possible 
Way of getting to it is closed to individuals involved in cases coming within the 
few specified categories, I very much doubt that it would hold S. 2646 to be 
constitutional. 

But even if I am mistaken in this view, I dare say that most professional 
opinion would agree that the bill, at the very least, is anticonstitutional, because 
it violates the basic assumption of the rule of law which is the essential char- 
acteristic of a free government—an independent judiciary. Led by the late 
former Justice Roberts, the Association of the Bar of the City of New York, 
the New York State Bar Association, and the American Bar Association, long 
before the decisions which provoked S. 2646 were rendered, went so far as to 
propose that the Constitution be amended to deprive Congress of its authority 
to make exceptions from the appellate jurisdiction of the Supreme Court in 
eases arising under the Constitution (Roberts, op. cit.. 34 A. B. A. J. 1072 
(1948), 74 A. B. A. Rep. 438 (1949), 75 A. B. A. Rep. 116 (1950) ). 


1 See appendix I. 
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So even if S. 2646 should be deemed constitutional, that merely imposes an 
even greater responsibility upon the Congress to protect the essential, constitu- 
tional role of the Supreme Court, which, as Judge Learned Hand recently ex- 
plained, is “to keep the States, Congress, and the President within their pre- 
scribed powers.” 

An example in a noncontroversial area may help to clarify the point I am 
trying to make. The fifth amendment to the Constitution provides that private 
property shall not be taken for public use without just compensation. But the 
doctrine of sovereign immunity says that the Government may not be sued 
without its consent. If Congress withheld this consent, private property could 
be taken with impunity and the constitutional claim for just compensation could 
be defeated. Congress, however, has recognized its responsibility and there has 
been a standing consent to this kind of suit (28 U. 8. C. secs. 1346 (a) (2), 1491 
(1) (Supp. 1952)). A congressional withdrawal of consent would clearly be 
anticonstitutional, if not unconstitutional. 

S$. 2646 plays an old tune. Throughout its history, the Supreme Court has 
been subjected to violent attack for decisions with which powerful forces 
in the country have disagreed. And different methods have been attempted to 
discipline the offending Justices. In 1804-05, the Jeffersonians instigated the 
move to impeach Supreme Court Justice Samuel Chase whom they accused of 
harboring “dangerous opinions.” John Marshall was their real objective, but 
first the effort against Chase had to succeefi. Six of the Jeffersonian Senators, 
however, broke with their party and joined with the Federalists in voting 
Chase’s acquittal on all counts. The Senate thereby settled it as a matter of 
practical political construction of the Constitution that a Federal judge may 
not be impeached because of his “political opinions, his conceptions of public 
policy, or his interpretation of the laws” (Hurst, the Growth of American Law 
(1950) 136). In spite of some recent posturing, no serious attempt has been 
made since to impeach a Federal judge for any of these reasons. 

Of more recent memory is President Roosevelt’s 1937 court-packing plan, 
which was directed against the Supreme Court Justices who were accused of 
usurping the function of the legislature in deciding economic and social policy 
for the country. Whether or not one agreed with the decisions which provoked 
the court-packing plan, and I certainly did not, there was little question that 
substantial opinion throughout the country feared that the plan would destroy 
the principle of judicial independence. Though the court-packing plan was 
undoubtedly constitutional in form, because the Congress may, under the Con- 
stitution, determine the number of Justices on the Supreme Court, by defeat- 
ing the plan, Congress settled it as another point of practical, political 
construction of the Constitution that the number of Justices may not be increased 
solely to change the course of constitutional decision. As one student of the 
Court has said, “by assuring tenure and undiminished pay, the Constitution 
clearly meant that the members of the Supreme Court should enjoy the inde- 
pendence to be wrong” (Hurst, op. cit. at 127). 

And, for the same reason, all the many previous efforts to limit the appellate 
jurisdiction of the Supreme Court have failed, except in 1867 (Warren, Legisla- 
tive and Judicial Attacks on the Supreme Court of the United States—A 
History of the Twenty-fifth Section of the Judiciary Act, 27 Am. L. Rev. 1, 
161 at 3-4 (1913).’ 

I am not trying to argue that the decisions of the Supreme Court are or 
should be above criticism. But I do agree emphatically with Professor Hart 
that “the deepest assumptions of the legal order require that the decisions of 
the highest court in the land be accepted as settling the rights and wrongs of 
the particular matter immediately in controversy” (Hart, op, cit. at 1396). I 
was glad to read in the February issue of the American Bar Association Journal 
that Mr. Charles 8S. Rhyne, president of the American Bar Association, has 
urged the legal profession to draw this very distinction between allowable 
criticism of the Supreme Court’s decisions and impassioned personal attacks 
upon judges and upon the Supreme Court as an instrument of government 
(Rhyne, Defending Our Courts: The Duty of the Legal Profession, 44 A. B. A. 
J. 121 (1958). The question Mr. Rhyne poses and the answer he gives goes to 
the heart of the problem raised by S. 2646. “Is our first concern,” he asks, 
“that every decision be correct, important as this is?” “The answer,” he says, 
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“is clearly no.” “It is more important that we have independent judges, free 
to decide unfettered by outside pressures. If unpopular decisions can result 
in loss of appellate jurisdiction or impeachment of judges, how can we hope that 
fear of consequences of decisions—or what is even worse, political corruption— 
may not seep into and rust the scales of justice” (p. 122). 


I am certain that the Congress is aware of its constitutional responsibilities 
and will not permit S. 2646 to pass. 


I am sure that it will agree with the noble words spoken by Mr. Justice Car- 
dozo in 1921. Justice Cardozo said that “The great ideals of liberty and equality 
are preserved against the assaults of opportunism, the expediency of the pass- 
ing hour, the erosion of small encroachments, the scorn and derision of those 
who have no patience with general principles, by enshrining them in constitu- 
tions, and consecrating to the task of their protection a body of defenders. By 
conscious or subconscious influence, the presence of this restraining power, aloof 
in the background, but nonetheless always in reserve, tends to stabilize and 
rationalize the legislative judgment, to infuse it with the glow of principle, to 
hold the standard aloft and visible for those who must run the race and keep 
the faith” (Cardozo, The Nature of the Judicial Process (New Haven, 1921) 
92-94). 

Mr. Rauu. Mr. Chairman, at the outset, I would like to say that the 
situation has been reversed in regard to liberal and conservative groups 
and the Supreme Court of the United States. 

It is unusual to find an organization of liberals acting as one of the 
most outspoken defenders of the Court. History shows that it has 
always in the past been the conservative interests in America who have 
defended the Supreme Court against liberal attack. We have had, for 
example, a 180-degree switch since Franklin D. Roosevelt’s “court 
packing” plan in which the liberals in America, or many of them, were 
supporting the plan, and the conservative interests were opposed to the 
plan. And today I would say the reversal of that situation is some- 
what strange. 

I don’t make anything of this point except to note that it is an 
interesting historical parallel, and it may warrant the deduction that 
any time you go after the Court because of your personal views on 
decisions, a dangerous point has been re: wched, and that liberals, they 
have been wrong at times in the past when they went after the Court 
for decisions reached. 

Not that the Court is above criticism, but that it should be above 
any threats to its independence. 

Now, it seems to me the Court has come under attack today because 
of a new emphasis on human dignity and human freedom which has 
gone contrary to the views of segregationist politicians in the South 
and security-mad politicians in the North. 

Now, the Court in recent times has made what I believe will be 
historic decisions on the side of human dignity and human freedom. 

Mr. Sourwine. May I interrupt just a moment? 

Mr. Ravn. Certainly. 

Mr. Sourwrne. Those epithets are your own, are they, or are they 
epithets of the Americans for Democratic Action ? 

Mr. Ravn. Those are my own. I wrote the statement, Mr. Sour- 
wine. Whether another member of Americans for Democratic Ac- 
tion would have used stronger words or weaker ones, I don’t know. I 
don’t see how you could have used a weaker word than “segregation- 
ists.” 

I think, indeed, if the Senators from the South were here, they 
would all happily subscribe to that title. 
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Mr. Sourwine. So that we may know what you are talking about, 
what is a security-mad politician ¢ 

Mr. Ravn. I would say it is one who, in large measure, caused the 
actions which the Supreme Court reversed in the eight decisions to 
which I will come. I would put in that category the actions which 
the Supreme Court—and I would like to come to that in detail and 
show the unanimity of the Supreme Court on this—which the Su- 
preme Court reversed in the eight decisions, which I understand 8S. 
2646 opposes. Now, it seems to me—— 

Mr. Sourwinr. You mean a security-mad politician would include 
anybody that had anything to do with the decisions that the Supreme 
Court reversed ¢ 

Mr. Ravn. No, I didn’t say that, Mr. Sourwine. I said that I 
thought it was a type of person who had been in on the general con- 
duct which the Supreme Court reversed. I don’t say that every per- 
son in every situation would be in that category. And I am sure 
reasonable men could differ on some of them. 

Some of the cases were close, though most of them were not. 

Mr. Sourwine. You mean some explicitly approved the conduct 
that the Supreme Court in its decision reversed ? 

Mr. Ravn. Yes, I think so. 

Mr. Sourwine. Would that include the members of the courts of 
appeal who wrote decisions which the Supreme Court reversed ? 

Mr. Raun. No. I think the members of the courts of appeal were 
making a deference to Congress in that respect. I don’t think any 
of them agreed with what was going on. I think they felt—and it 
is not unusual for courts of appeal and district courts to feel that 
they ought not reverse action of Congress, let’s say, and I think 
that the Supreme Court, composed of men who have been Senators, 
governors, and so on and se forth, has a little less temerity about 
that kind of action. 

Now, if I may proceed, sir. 

in all due respect, we feel that S. 2646, which is before this com- 
mittee, is a subversive bill in the true sense of that word, which is 
that it subverts basic principles of American Government. 

Now, it would do that, it seems to me, in these three respects. First, 
it would undercut the decisions of the Supreme Court sustaining the 
Bill of Rights in important areas of American life. 

Second, it would end, or at least weaken, the independence of the 
judicial branch by curtailing the authority of the highest court and 
threatening the authority of the remainder. 

Third, it would raise a specter of legislative dictatorship, in that 
if the Courts are to have their jurisdiction tampered with because 
Congress does not agree with the position taken by the courts, then 
no court can be truly independent. 

And I might say at this point that if you will look at article ITT 
of the Constitution, which is the judicial section, the judicial article 
of the Constitution, this fairly cries out with a demand for judicial 
independence. I think if there was one thing the Founding Fathers 
believed in it was judicial independence. And that is why you have, 
for example, Mr. Chairman, lifetime tenure. That is why you have 
the fact that Congress cannot even cut the salaries of the judges at 
the time they cut everybody else’s salaries. And it seems to indicate 
that the Founding Fathers very wisely favored independence. 
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Senator Hruska. In that connection, of course, you would also have 
to recite, in all fairness, that portion of the Constitution which says 
that Congress may prescribe the jurisdiction of the Supreme Court. 
Now, to the extent that that negates all these other things, what 
comment would you have / 

Mr. Ravn. Oh, very specific comment. And I will come to that 
now instead of where I have it in my statement. 

Senator Hruska. You can come to it later. But if you raise these 
points, there are points in that document that expressly give the Con- 
gress the power and the right to limit the jurisdiction of the Supreme 
Court. 

Mr. Ravn. Since you raised it, I will come to it without waiting. 

Article III, section 1 of the Constitution provides that— 

The judicial power of the United States shall be vested in one Supreme Court, 
and in such inferior Courts as the Congress may from time to time ordain 
and establish. 

This section 1 refers to the judicial power of the United States. 

Section 2 goes on and states where that judicial power is, and refers 
to all the cases arising under this Constitution, the laws of the United 
States, and so forth. 

‘Then comes the sentence to which you referred : 





In all the other cases before mentioned 


that is, after giving the Supreme Court original jurisdiction, it goes 
on to say, as you have indicated— 

In all the other cases before mentioned, the Supreme Court shall have appellate 
Jurisdiction both as to Law and Fact, with such Exception, and under such 
Regulations as the Congress shall make. 

Now, in a true sense, the sentence I have just read is in conflict with 
the earlier sentences. In other words, it seems to me that the Consti- 
tution gives powers to the Supreme Court in sections 1 and 2, and 
seems to take them away to a degree in the sentence about exceptions 
by Congress. In my opinion—and I base it on the study I have made, 
and I base it also on a magnificent article by Prof. Henry M. Hart, 
Jr., at 66 Harvard Law Review, 1362,' written before this particular 
controversy arose—that what “exceptions” means is exceptions within 
the general framework of Supreme Court review. 

In other words, you might very well take away some minor or spe- 
cialized jurisdiction of the Court. 

Senator Hruska. Where does it say “minor” ? 

Why do you read the word, “minor,” in there? 

Mr. Raum. Because the Congress also set up a Supreme Court. 
The only court referred to in the Constitution is the Supreme Court. 
And I would say that it is inconsistent that you set up a Supreme 
Court and give it jurisdiction and then turn around and say Con- 
gress can take it all away. ' 

Senator Hruska. It might be inconsistent, but it is a fact. And 
what I am asking is, where do you find the word “minor” in there? 
Is it in the book? 

Mr. Ravu. I read the word “minor” or “specialized” into the Con- 
stitution on the theory that the Founding Fathers didn’t do incon- 
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sistent things, they didn’t set up, in my judgment, a Supreme Court 
and then say you could take its jurisdiction away. 

Senator Hruska. But, Mr. Rauh, you just got through telling us 
that they did that. 

Mr. Ravn. I am saying, I interpret the sentence removing the 
jurisdiction as a limited sentence. I interpret it as not allowing the 
destruction of the Constitution by permitting Congress to take away 
the Supreme Court’s jurisdiction and thereby the independence of the 
judiciary. In other words, it seems to me that the spirit of the Con- 
stitution is one of 3 branches, and that no 1 branch can so weaken 
the other 2 branches as to take away the basic checks and balances. 
Were you to take away substantial jurisdiction from the Supreme 
Court in important areas of American life, you would be going con- 
trary to the spirit of the Constitution and to the jurisdiction of the 
Supreme Court. 

Senator Hruska. Of course, you have put your hand on the very 
reason why this bill has been introduced, as I understand the intro- 
ducer thereof. I am trying now to portray as well as I can his views 
on it. But it is because of the transgression upon the area of activity 
of the Congress depriving it of its independence e and coordinate status 
by the Supreme Court in its decision, it is because of that that the bill 
is here. And now we find you—and logically so, in the view you have 
taken—saying you can’t trample on the s Supreme ‘Court. 

But that has not been done, or any effort to do it made until the 
Supreme Court has trampled on the Congress. 

Mr. Ravu. Senator, I don’t think the eight cases—and I will get to 
them promptly—I don’t think they warrant that generalization. 

Senator Hruska. I don’t want to get too argument: itive about that, 
but it just occurs to me that when the framers of the Constitution are 
held to be such intelligent men, as you hold them to be and as I hold 
them to be, and you make the statement that they didn’t intend to set 
up & Supreme Court and then take the powers away from it, I say 
that I would like to accord to these men the intelligence and ability to 
see what they did here, and if it is that apparent to you and to me, I 
have an idea that that apparent conflict and the apparent taking 
away of the powers of the Supreme Court which they created was 
also apparent to them, and yet they saw fit to leave it there. 

Mr. Ravn. I think it was apparent on the assumption that I 
believe they were making, that the exception power was a limited 
power and the grant power was an overall power. 

Senator Hruska. And that, I might say, if we may get back again 
to the category of liberal and conservative, that is a strange concept 
for one who is known as a liberal, to put that kind of a strained and 
narrow construction on constitutional language. 

Mr. Ravn. Senator, you have to put the strained and narrow con- 
struction either on the first sentence and on the basic philosophy of 
checks and balances, or on the sentence dealing with exceptions. I 
put a narrow construction on the sentence dealing with exceptions 
because I put a broad construction on the first sentence and on the 
basic philosophy of the Constitution in favor of checks and balances. 

Senator Hruska. Very well. 

Mr. Ravu. Asa matter of fact, may I make the point here, I would 
just like to make this one point—— 
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Mr. Sourwine. First, perhaps we ought to take up the point you 
just made before we leave it. Can’t you conceive that this power in 
the Congress to make regulations and exceptions with respect to 
the Supreme Court’s appellate jurisdiction is itself one of the checks 
and balances which was explicitly written in the Constitution ? 

Mr. Ravu. I don’t think that would be a check or a balance, Mr. 
Sourwine, I think that would be a termination of the Court’s inde- 
pendence. 

Mr. Sourwtne. Do you read, Mr. Rauh, that particular clause as 
giving all the judicial power of the United States to the Supreme 
Court ? 

Mr. Ravn. And such inferior courts as Congress may ordain, yes. 

Mr. Sourwine. It does not, then, expressly give all of the judicial 
powers to the Supreme Court, it gives all of the judicial power to 
the judicial system, which includes on the one hand a Supreme Court 
and on the other hand such inferior courts as the Congress may 
establish. 

Now, it is not in conflict with that theory for the Congress to decide 
which courts shall have certain appellate powers, is it ? 

Mr. Ravuu. Yes, it is, Mr. Sourwine, where the bill is aimed at 
reversing the decisions of the Supreme Court in an area basic to 
American life, namely, the relationship of the citizen to the State and 
the Nation. 

Mr. Sovrwine. But you do not claim that the clause of the Consti- 
tution which you read gives the Supreme Court all of the judicial 
power? 

Mr. Ravn. No, sir. 

Mr. Sourwine. You do not? 

Mr. Ravn. No, sir. 

Mr. Sourwine. All right. 

Mr. Ravn. I must say it is somewhat ironical, not only are the lib- 
erals and the conservatives on different sides than usual, but here I 
am in a Senate Chamber defending checks and balances. And now, 
the Senate, in my judgment is the most checked and balanced parlia- 
mentary institution in the world. The small States balance the large 
States. The filibuster checks the majority. The seniority rule gives a 
longtime elderly chairman a restraining hand on all proposed 
legislation. 

I didn’t come here to argue the wisdom or the lack of wisdom of 
that situation. I simply came here to point out that it is true, that here 
you have a checked and balanced Senate—it has been the history of 
this body—and I think that the Senate should well think of its own 
checks and balances before it goes ahead and removes a very important 
intratripartite check and balance. 

Now, with that introduction, in coming to the five specified cate- 
gories which Senator Jenner’s bill is intended to deal with, I don’t 
know that there would be any dispute among us on that, that is, I think 
the language is fairly clear,-and that it indicates that Senator Jen- 
ner was intending to remove the jurisdiction from the Supreme Court 
in an effort to reverse eight cases. 

Now, there may be one or two that he didn’t think was in, and 
there may be one or two that he intended to goin. But I think that it 
not unfair that the bill was aimed at eight decisions of the Supreme 
Court. And I would like to go into those eight. 
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But before I do, I would like to say that my testimony will be under 
two general headings, some of which have already been alluded to in 
the questioning. 

First, Americans for Democratic Action takes the position that the 
Supreme Court decisions which S. 2646 seeks to reverse are legally 
right and strengthen the fabric of our democracy. 

‘Second, elimination of the Supreme Court’s appellate jurisdic- 
tion in these important areas of the relationship of the citizen to his 
Government threatens our constitutional system. 

I would like to turn first to the part of our statement that deals with 
the fact that the decisions which 8. 2646 seeks to reverse are legally 
and morally right and strengthen the fabric of our democracy. 

Mr. Sovurwine. At that point, Mr. Rauh, is it your conception that 
this bill would reverse any decision of the ‘Supreme Court ¢ 

Mr. Ravn. Yes, Mr. Sourwine, it is. And it would reverse them 
in this way. It would be a statement to the court of appeals, which 
has been reversed in many of these cases—I can just quickly go 
through and tell you how many of the eight cases they were re- 
versed in. 

They were reversed in Watkins, in Cole, in the Service, not in 
Nelson, in Sweezy, in Slochower, in Schware, and in Koenigsberg. 
In 7 out of the 8 cases the court of appeals or the State supreme court 
held contrary to the Supreme Court. Only in the Nelson case did 
the Pennsylvania Supreme Court take the same view as the Supreme 
Court of the United States, or, in reverse, did the Supreme Court 
of the United States take the same view that the Supreme Court of 
Pennsylvania had taken. 

It seems to me that this bill would be a statement to the court of 
appeals, or the supreme courts of the States, to go back to the decisions 
which they had taken before the Supreme Court action. 

Mr. Sourwrine. At least it would be an inducement to them to go 
back ? 

Mr. Ravn. Yes, Mr. Sourwine, we can agree on that. 

Mr. Sourwine. But the decision, the explicit decision, for instance, 
in the Smith Act cases would stand—the defendants who were or- 
dered dismissed and who are now free for subversive activity would 
remain free, Sweezy could not be put in double jeopardy, or Watkins, 
could they ? 

Mr. Ravn. You are quite right. 

Mr. Sourwine. So it is not the cases, it is the trend ? 

Mr. Ravn. It isthe principles. Can we agree on that ? 

Mr. Sourwine. We would get back to the principles on which the 
court of appeals had acted before the Supreme Court took these new 
positions. 

Mr. Ravn. Precisely. 

Mr. Sourwrye. All right, Mr. Rauh. 

Mr. Ravn. Coming first to the Watkins case, which I had the 
privilege of arguing in the Supreme Court, and which may be the 
most controversial of all the cases here. What does that case hold? 
The Watkins case holds that a congressional committee must inform 
a subpenaed witness why the information sought from him is perti- 
nent to the committee’s inquiry. 

Mr. Sourwine. You think everything else in the Watkins case is 
a dictum ¢ 
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Mr. Ravn. I don’t want to answer that quite that way because I 

have got some court cases I am arguing on the subject. 
Mr. Sourwine. But you say all that it held? 

Mr. Ravn. Correct, all that it held. 

And now, the question that that raises, Mr. Sourwine, is whether 
some of the others are sufficiently authoritative dictum that they 
should bind the lower courts. 

I would say to you that the rest is dictum, yes. I only wanted to 
preserve on the record that I think some of it is such binding dictum 
as I think some of the lower courts should have followed. 

For example, on the question of vagueness, I think they meant that 
the House committee’s resolution was too vague. The court of ap- 
peals, incidentally, has already held the contr ary. They have held 
in the Barenblatt case that the House resolution is not too vague, and 
that the Watkins decision didn’t hold it was. 

So I think it is fair to say, with you, Mr. Sourwine, that all that 
the Watkins case holds is that the committee must tell the witness 
why it needs the information. 

And I would say that is a basic principle of American life, that 
anyone forced to testify anywhere should know why he is being re- 
quired to do so. 

Mr. Sourwrtne. You do not think the case goes so far as to require 
that the witness understand to his own satisfaction the pertinency 
of the question ? 

Mr. Raun. Not to the witness’ satisfaction. I would say it would 
have to be clear enough so that a reasonable man could know. For 
example, if the committee gave a completely unintelligible answer 
that a reasonable man could not undrstand, so that he would not have 
known what they meant, then I think the Watkins case applies. 

If you are asking me, if you give an honest, clear statement, the 
mere fact that the witness is either stupid or recalcitrant should not 
permit him to refuse to answer. 

Senator Hruska. And yet upon his refusal, the effect of his refusal 
is such that it renders the power of the Congress and the committee 
totally impotent, does it not? 

Mr. Raun. No, Senator, I wouldn’t exactly say that. 

Senator Hruska. As a practic al matter. now—theoretic ally, not, 
but if he just sits there and says, “I don’t think that question has any 
relevancy to the subject under legislative inquiry,” that is final for 
all practical purposes, and the congressional committee has nothing 
that it can resort to except to go to the Supreme Court and say, “Is this 
all right, or isn’t it?” and then come back and resume the questioning, 
whereupon he can say again, “I don’t think that second question is 
relevant.” 

Now, is there someone who contends along that line? Is there any 
merit to that contention ? 

Mr. Ravn. I don’t think so, Senator. Suppose I am testifying 
before the committee, and you are the Senator, and I say I don’t see 
the pertinency, and you give me an answer that a reasonable man 
would know was an explanation and I per sist, and I just say, “Senator, 
T am not going to answer your question.” 


Well, 1; go to jail. The next fellow won’t do that, because a refusal 
to answer 
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Senator Hruska. How do you go to jail? I can’t quite get that? 
Who sends you to jail? 

Mr. Ravn. I presume that if anyone refuses to answer and they 
have no defense for that, they get prosecuted. 

Senator Hruska. Who determines whether or not there is a de- 
fense? Is it the Senator, or is it the witness? Under the Watkins 
case who is it that decides it 

Mr. Ravu. Clearly the Federal district judge in the first instance 
and the appellate courts thereafter. But it seems to me that the 
Watkins case requires no more than that the committee give a fair 
explanation of pertinence, and that if the committee gives that, then 
a witness who still is obstinate would be sent to jail under rulings of 
the court, and that as long as there is no infringement on any other 
rights, first-amendment rights, there would be no defense at all. I 
don’t think it is a defense by a witness before a congressional com- 
mittee to say, “I don’t understand the reason you are giving me for 
pertinency” the only defense would be, a reasonable man would not 
understand. 

Senator Hruska. That is all very fine in theory, but I still sug- 
gest that in actual practice that does not happen and that is not the 
result. 

Mr. Ravn. May I say—and I think we can agree on this, Sena- 
tor—that there is no case yet determining this, there has been no 
prosecution since Watkins which would indicate whether a man who 
was obstinate after a fair answer had been given by the committee 
would have a defense. 

My interpretation of the Watkins case, I don’t believe he would 
have a defense. 

Mr. Sourwine. Are you saying that Congress isn’t the judge of 
the pertinency, but under the Watkins decision the Supreme Court 
is in each instance, and therefore, as soon as he raises a pertinency-——— 

Mr. Ravn. Yes; I am saying that, but I am pointing out that there 
is always a judicial issue as to pertinency in all of these cases. It is 
tried in the district court every other day. Indeed, I think Mr. Sour- 
wine will recall that he and I were engaged in such a trial. 

Mr. Sourwine. What you are saying is that all questions of perti- 
nency are jurisdictional ? 

Mr. Ravn. I wouldn’t want to use the word “jurisdictional” there. 
I would say that an issue of pertinency is always raised as a defense 
in a contempt case, and it is always for the Court to decide. If that 
is what you meant by jurisdictional ; yes. 

Mr. Sourwrne. I don’t mean to halt you if you want to say more 
about the Watkins case, but when you are through with your treatment 
of the Watkins case, I have one more question. 

Mr. Ravn. Iamthrough. 

Mr. Sourwtne. Don’t you see that, in the Watkins case, the Su- 
preme Court has sought to interfere and to assert the right to inter- 
pret and control, not merely acts of Congress, but the actions of the 
Congress ? 

Mr. Ravn. I do not, Mr. Sourwine. It seems to me that some of 
the committees of Congress—let’s take the House Un-American Activ- 
ities Committee—had themselves enroached upon the executive and 
judicial branches, and that was up to the Court, the Supreme Court, 
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to right that balance. I feel toward the Supreme Court the way the 
dean of the Harvard Law School did in a recent article in the Harvard 
Law School Bulletin. He said, “In the last analysis the Supreme 
Court is the umpire.” 

And I think that is right. 

Mr. Sourwine. Didn’t the Supreme Court in the Watkins case say 
that it was going to umpire the question of whether a congressional 
committee was effectively carrying out the mandate of its parent 
body ? 

Mr. Ravn. No; I don’t think it said that. I think it said it was 
going to umpire whether the citizen was getting a fair shake before 
the congressional investigating committee. I do think it said it was 

oing to umpire that. But as to the dispute between the citizen called 
subpena before a congressional committee and the committee itself 
it said: 


We will umpire that, because that citizen has a Bill of Rights claim, and we 
will umpire the need of Congress for the information against the Bill of Rights 
claim of the citizen. 

And I see no way out of having such an umpire. 

Mr. SourwinE. You say—you are undoubtedly as familiar with the 
Watkins case as anyone—you say that the Watkins case did not in- 
volve any assertion by the Suprenie Court of the right to determine 
whether a committee was effectively and properly carrying out the 
mandate of the parent body ? 

Mr. Ravu. Insofar, Mr. Sourwine, as it was necessary for the citi- 
zen, in determining whether he was required to answer, to see whether 
the resolution was suffic iently clear so that he could tell what C ongress 
intended by it, only in that respect. But in that respect, the answer 
to your question would be “Yes.” 

Mr. Sourwine. Mr. Chairman, I ask permission to insert at this 
point in the record a Court excerpt from the Watkins decision directly 
bearing on this point. 

Senator Hruska. Permission is granted. It will be inserted. 

Mr. Sourwrne. So that the record will show what Mr. Rauh and I 
are talking about. 

Senator Hruska. Very well. 

(The excerpt referred to is as follows :) 


Excerpts FrRoM THE OPINION OF THE SUPREME COURT OF THE UNITED STATES IN 
THE CASE OF JOHN T. WATKINS, PETITIONER, V. UNITED STATES OF AMERICA, 
DeEcIDED JUNE 17, 1957 


The controversy thus rests upon fundamental principles of the power of the 
Congress and the limitations upon that power * * *. No inquiry is an end in 
itself; it must be related to and in furtherance of a legitimate task of the Con- 
gress * * *. It is unquestionably the duty of all citizens to cooperate with the 
Congress in its efforts to obtain the facts needed for intelligent legislative 
action * * *. The Bill of Rights is applicable to investigations as to all forms 
of governmental action. Witnesses cannot be compelled to give evidence against 
themselves. They cannot be subjected to unreasonable search and seizure. Nor 
can the first-amendment freedoms of speech, press, religion, or political belief 
and association be abridged * * *. In the decade following World War II, 
there appeared a new kind of congressional inquiry unknown in prior periods 
of American history. Principally this was the result of the various investiga- 
tions into the threat of subversion of the United States Government, but other 
subjects of congressional interest also contributed to the changed scene. This 
new phase of legislative inquiry involved a broad-scale intrusion into the lives 
and affairs of private citizens. It brought before the courts novel questions of 
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the appropriate limits of congressional inquiry * * *. It was during this period 
that the fifth-amendment privilege against self-incrimination was frequently 
invoked and recognized as a legal limit upon the authority of a committee to 
require that a witness answer its questions * * *. A far more difficult task 
evolved from the claim by witnesses that the committees’ interrogations were 
infringements upon the freedoms of the First Amendment. Clearly, an in- 
vestigation is subject to the command that the Congress shall make no law 
abridging freedom of speech or press or assembly. While it is true that there is 
no statute to be reviewed, and that an investigation is not a law, nevertheless 
an investigation is part of law-making. It is justified solely as an adjunct to 
the legislative process. The First Amendment may be invoked against infringe- 
ment of the protected freedoms by law or by law-making * * *. The mere 
summoning of a witness and compelling him to testify, against his will, about 
his beliefs, expressions or associations is a measure of governmental interfer- 
ence * * *, Accommodation of the congressional need for particular informa- 
tion with the individual and personal interest in privacy is an arduous and 
delicate task for any court * * *. The critical element is the existence of, and 
the weight to be ascribed to, the interest of the Congress in demanding dis- 
closures from an unwilling witness. We cannot simply assume, however, that 
every congressional investigation is justified by a public need that overbalances 
any private rights affected. To do so would be to abdicate the responsibility 
placed by the Constitution upon the judiciary to insure that the Congress does 
not unjustifiably encroach upon an individual’s right to privacy nor abridge 
his liberty of speech, press, religion or assembly * * *. The theory of a com- 
mittee inquiry is that the committee members are serving as the representatives 
of the parent assembly in collecting information for a legislative purpose. 
Their function is to act as the eyes and ears of the Congress in obtaining facts 
upon which the full legislature can act. To carry out this mission, committees 
and subcommittees, sometimes one Congressman, are endowed with the full 
power of the Congress to compel testimony * * *. An essential premise in this 
situation is that the House or Senate shall have instructed the committee mem- 
bers on what they are to do with the power delegated to them. It is the re- 
sponsibility of the Congress, in the first instance, to insure that compulsory 
process is used only in furtherance of a legislative purpose. That requires that 
the instructions to an investigating committee spell out that group’s jurisdiction 
and purpose with sufficient particularity. Those instructions are embodied in 
the authorizing resolution. That document is the committee’s charter. Broadly 
drafted and loosely worded, however, such resolutions can leave tremendous 
latitude to the discretion of the investigators. The more vague the committee’s 
charter is, the greater becomes the possibility that the committee’s specific 
actions are not in conformity with the will of the parent House of Con- 
gress * * *, There is a wide guif between the responsibility for the use of in- 
vestigative power and the actual exercise of that power. This is an especially 
vital consideration in assuring respect for constitutional liberties. Protected 
freedoms should not be placed in danger in the absence of a clear determination 
by the House or the Senate that a particular inquiry is justified by a specific 
legislative need * * *. An excessively broad charter, like that of the House 
Un-American Activities Committee, places the courts in an untenable position 
if they are to strike a balance between the public need for a particular interro- 
gation and the right of citizens to carry on their affairs free from unnecessary 
governmental interference. It is impossible in such a situation to ascertain 
whether any legislative purpose justifies the disclosures sought and, if so, the 
importance of that information to the Congress in furtherance of its legislative 
function * * *,. Absence of the qualitative consideration of petitioner’s ques- 
tioning by the House of Representatives aggravates a serious problem, revealed 
in this case, in the relationship of congressional investigating committees and 
the witnesses who appear before them.” Plainly these committees are restricted 
to the missions delegated to them, i. e., to acquire certain data to be used by 
the House or the Senate in coping with a problem that falls within its legisla- 
tive sphere. No witness can be compelled to make disclosures on matters out- 
side that area. This is a jurisdictional concept of pertinency drawn from the 
nature of a congressional committee’s source of authority. It is not wholly 
different from nor unrelated to the element of pertinency embodied in the 
criminal statute under which petitioner was prosecuted. When the definition 
of jurisdictional pertinency is as uncertain and wavering as in the case of the 
Un-American Activities Committee, it becomes extremely difficult for the Com- 
mittee to limit its inquiries to statutory pertinency * * *, 
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Mr. Ravn. Turning to the second of the eight cases, we have the 
Cole decision, which w would be reversed in effect by the second section 
of the bill. And now, all that the Cole case held was that the Federal 
employee security program should apply only to persons holding a 
sensitive position. 

Mr. Sourwine. Mr. Rauh, that is not quite it. What the Cole case 
held was that that was the intention of the Congress. 

Mr. Ravn. That is correct. 

Mr. Sourwine. Not that it had to be, not that as a matter of right 
there should be such a limitation, but only that it was the intention 
of the Congress that the right to fire be so limited; isn’t that right? 

Mr. Ravn. That is absolutely right. And all I am saying is that 
they held that it holds that the Federal employee security program 
applies only to persons holding sensitive positions, that is correct. 
Now, if you want to say that the reason behind this was that they said 
that that was Congress’ intent, that is true, that should be added to it. 

And now, all I would say is ‘that that was the most sensible holding 
that one could possibly make. What is the sense of screening people 
who have nothing to do with security ? 

Mr. Sourwrne. Well, Congress has the right to ascertain and make 
a judgment as to what it considers security, “isn’t that right ? 

Mr. Ravn. But applying it to an inspec tor in the Food and Drug 
Administration, which Mr. Cole was, is hardly my judgment of 
security. 

Mr. Sourwine. You are arguing there with the judgment of Con- 
gress. If the Congress intended—as the Supreme Court said it did 
not, but as the lower court said it did—if the Congress intended to 
make its authority applicable to such a case as Cole’s, then the argu- 
ment whether the Congress was wise in that intent is not a basis for 
reversal of the Congress, is it ? 

Mr. Ravn. I would say it was. 

Mr. Sourwrne. You think that is why the Supreme Court reversed 
it, because they thought Congress was not wise ? 

Mr. Ravn. No. 

Senator Hruska. Would you like to have the Supreme Court exer- 
cise the power of saying that it was wise or not wise? 

Mr. Ravn. No, I would not. 

Mr. Sourwine. Just one more question. The Congress therefore 
has the power clearly and is doing no violence of any right of the 
Supreme Court, if the Supreme Court interprets the argument in 
such a way as to say that Congress did not intend to pass the legislation 
so as to make clear what the intent was in this, isn’t that right ? 

Mr. Ravn. That Congress can pass the legislation ? 

Mr. Sourwine. Yes. 

Mr. Ravn. It can pass new legislation. Such legislation is pend- 
ing on the floor of the House of Representatives at the present time. 

Now, I would j just like to say a word about this. I think that legis- 
lation is unconstitutional. It seems to me that for Congress to apply 
security screening to nonsecurity jobs is arbitrary and unconstitu- 
tional, because it gives the Government the duty to sereen for security, 
to look into the p: ast lives of people, when there is no need from a se- 
curity standpoint to go into that screening. 

Therefore, it would be my contention—if the bill is passed, it will 
be my contention—that that bill, insofar as it provides for screening 
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of nonsensitive positions for security purposes, in fact is unconsti- 
tutional. I think that in a sense that underlay the Cole decision. 
That is why I didn’t want to agree entirely with your analysis, al- 
though I agree with most of it, Mr. Sourwine. 

I think the C ourt had a certain feeling that if, in fact, it was this 
broad it would raise serious problems, and therefore they said, “We 
do not believe Congress intended to make it that way.” 

Senator Hruska. Isn’t that tantamount to saying that the Su- 
preme Court would be the one to decide what is sensitive or not and 
what is wise or not with reference to the classification of positions 
as sensitive or insensitive ? 

Mr. Ravn. No, I wouldn’t say that, Senator. It seems to me 
clearly that Congress can say what is sensitive. 

Senator Hruska. They can say a janitor holds a sensitive position 
if they want to, can’t they ? 

Mr. Ravn. But they cannot in my judgment say a janitor in a 
very nonsensitive agency does. 

Senator Hruska. What is a nonsensitive agency, and who is to 
say so? 

Mr. Ravn. I think, within reasonable limits, Congress can, but 
there are many, many areas of nonsensitivity, and if you just say 
everybody is in a sensitive position, that I don’t think you can say, 
because I don’t believe everybody is in a sensitive position. 

Senator Hruska. That gets back to my original question. Isn’t 
that tantamount to saying that the Supreme Court is the one that will 
say, with whatever degree you might want to put on it, they are the 
ones who say what is sensitive and what isn’t ? 

Mr. Ravn. No, I can’t agree with that, Senator. 

Let me try to make my self clearer than I did last time. Congress 
will say in the first instance what is sensitive and what is nonsensi- 
tive. As long as there is any* possible basis for that, the Supreme 
Court will undoubtedly uphold it. It is only when Congress says 
everything is sensitive that I believe the Supreme Court will say, 
in the case involving Mr. Cole, a food and drug inspector, that this 
goes so far from sensitivity that we cannot uphold it. 

Mr. Sovurwine. What you are saying is this, that the Supreme 
Court has the right, when, in its judgment, Congress has made an 
unreasonable definition of what is sensitive, to say that that is an 
unreasonable decision and overthrow it? 

Mr. Ravn. Precisely. 

Mr. Sourwine. In other words, the determination of Congress with 
regard to what is sensitive is subject to Supreme Court review? 

Mr. Ravn. But only for unreasonableness or arbitrariness. 

Mr. Sovrwine. But only for what the Supreme Court feels un- 
reasonable or arbitrary ? 

Mr. Ravn. Yes. But that is true of everything in this world, Mr. 
Sourwine, that the Supreme Court is thoroughly reviewing Con- 
gress’ action as to whether the thing is so arbitrary or unreasonable 
as to be a violation of the due process concept. The whole concept 
of due process of law in America is whether the action of the Gov- 
ernment against the citizen is so arbitrary and so unreasonable as to 
constitute a violation of due process. And whether it is in the area 
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of a line between sensitive and nonsensitive, or any other area, if 
Congress goes beyond the area in which the Supreme Court. feels 
is a permissjble area of reasonableness, the Court acts. 

Senator Hruska. In the case of the bar association, which we will 
get to after a while, I suppose, there is not the same, there is not the 
pronouncement, th: at everyone who has Communist affiliations, Com- 
munist sympathies, or a record of subversion and so on, that they are 
persona non grata. As I remember the case which originated either 
in New Mexico or California, it simply said that that type of person 
is, in the judgment of the legislature of that State, a man who should 
not be entitled to admission to the bar. And the Supreme Court goes 
in and says, “That is not true, we will say what is wise and what 
can be done, it is our judgment.” And that is why I repeat my ques- 
tion, isn’t it tantamount to saying and placing in the hands of the 
Supreme Court that power of actually legislating in the place and in 
the stead of Congress in matters of policy # 

Mr. Ravn. I think not, Mr. Chairman. And I would like to put 
it this way. I am trying to think of how many years this Govern- 
ment has been going on—let’s say 170 or so, whatever it is—the Su- 
preme Court has been doing exactly that for the corporations of 
America. 

And I think rightly in a sense—I may disagree with their judgment 
in a particular case—but what the Supreme Court has been saying 
is that ciktnese and unreasonable action by the Congress against 
private property or against corporations must be upset. 

I agree with that principle. But the minute you accept that prin- 
ciple, then you recognize that the Supreme Court is reviewing the 
action of Congress not for the wisdom, because they have always 
agreed as to that, but when the C ongress has gone beyond what the 
Supreme Court deems the reasonable limits “of action, and finds 
something arbitrary and unreasonable. 

And all that has happened here is that the Supreme Court has 
applied its basic principles which it has always applied in cor- 
poration law, in private property, to human rights. 

I don’t see why we should suddenly get excited about the Su- 
preme Court’s action in applying these principles in the area of 
human rights when it has always applied these same principles in 
the area of private property. 

Mr. Sourwrne. Mr. Rauh, is arbitrariness always subject to sanc- 
tion, is it always bad, in law ? 

Mr. Ravn. That is a pretty broad question, Mr. Sourwine. I am 
trying to think of some situations in which it has been upheld. 

“Mr. Sourwrne. I will put it this way. Being arbitrary only leads 
to a reversal when it interferes with a right, isn’t that correct? 

Mr. Ravn. Yes. 

Mr. Sourwine. There is no right to Government employment, is 
there ? 

Mr. Ravn. Now wait a minute. Now, we have hit a new field 
here. 

Mr. Sourwine. No, that is not new, that is a very old question. 

Mr. Ravn. There is a right in America to fair treatment. And 
I think Justice Clark—and he is hardly one of the radicals on the 
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Supreme Court, so to speak—I think Justice Clark was obsolutely 
right in the Oklahoma School Teachers’ case when he said: 

We do not stop to determine whether the “right” to be a schoolteacher is a right 
or a privilege, it is enough to say that in this great country of ours a human 
being who wants to be a schoolteacher is entitled not to lose that right arbi- 
trarily or to lose that privilege arbitrarily. 

And I would say that if you would just look at that unanimous 
decision written by Mr. Justice Clark, you will see that there is 
really little left of the argument whether a thing is a right or a 
privilege. 

Mr. Sourwine. Don’t you think that the Congress if it wanted to, 
in its wisdom or unwisdom, could repeal all the civil-service laws 
and make Federal hiring and firing a matter for the decision of the 
Federal head of department or agency in each instance, without 
cause, without hearing, or, if he wants to, without reason 

Mr. Ravn. It might, Mr. Sourwine, be able to do that, and I think 
there is much to be said for the argument that it could do that. 

Mr. Sourwine. That would be rather an arbitrary thing. 

Mr. Ravu. But it couldn’t do that and then take some categories 
and have their treatment special, it couldn’t do part of that. 

Mr. Sourwine. Couldn't the Congress provide that all members of 
the security forces of all departments had to be at least 6 feet tall ? 

Mr. Raun. I would like to, if I had a Government job at the mo- 
ment, I would like to challenge discharge on the ground that I am 
6 feet 2, Mr. Sourwine. In fact, there is a sentence in the Mitchell 
opinion—that is the Government employee workers’ opinion—there is 
a sentence in there leaving no doubt that any regulation by, I think 
it is either by Congress or by an executive agency, so as to bar all 
redheads, Negroes, or Jews, would be unconstitutional, there is a sen- 
tence in the Mitchell case squarely on that, Mr. Sourwine. 

Coming next to the John Stewart Service case, which I think is the 
third of eight which S. 2646 would overrule, all that that case held was 
that the Secretary of State must follow his own regulation in dis- 
charging employees. Is it not a basic principle of American life that 
Government officials should be required to follow the regulations they 
promulgate ¢ 2 

The Nelson case holds that a State “Little Smith Act” 

Mr. Sourwrne. Before you get to the Nelson case, the-or one you just 
talked about—— 

Mr. Ravn. The John Stewart Service case? 

Mr. Sourwrne. Yes. Didn’t that case involve the determination 
that the Secretary could by Executive order divest himself of a spe- 
cific power which Congress by act of Congress had granted to him? 

Mr. Ravn. Yes, it did, Mr. Sourwine. It said he not only could 
divest himself of the power, but that he had vested himself of the 
po wer. 

Mr. Sourwine. Now, Congress could pass a law granting a specific 
power to one of ‘the heads of the executive branch and in that law 
declare that he should not have the power to divest himself of it, 
couldn’t they ? 

Mr. Ravn. Justamoment. I think yes. 

Mr. Sourwine. So that if the Congress should want to pass another 
provision of the same nature all that would be involved in litigation 
would be the question of whether Congress intended to provide that 
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the head of the department should not have the right to divest himself 
of the power granted ? 

Mr. Ravn. Almost I can agree with that, but not quite, because I 
think that if—suppose Congress said, he may not divest himself of 
that power, but nevertheless ‘the Secret: ary of State did issue the regu- 
lations illegally because Congress had told him not to issue regulations, 
I still think the citizen would be protected in the fact that he could 
rely upon the regulations of the Secretary. 

Mr. Sourwine. Weare getting a little afield, but you think he would 
not be charged with notice of the statute / 

Mr. Ravn. It isa good question and a close question. Iam not sure 
we are compe tent—we now are beyond any case I had ever considered, 
Mr. Sourwine. 

The Nelson case holds that a State “Little Smith Act” conflicts with 
the Federal Smith Act and the Federal Government’s paramount in- 
terest in national security. 

Is it not a basic prince iple of American life that the Federal Govern- 
ment has the responsibility for protecting our security against foreign 
enemies ¢ 

Senator Hruska. To which I would answer “No,” it is not an exclu- 
sive right, nor an exclusive responsibility, and I would very much dis- 
like to see that principle contended to the extent that States would be 
totally absolved from being alert and vigilant in that regard. As long 
as you ask the question, I presume to answer, Mr. Rauh. 

Mr. Ravn. I am happy to have your views, sir. I would suggest 
that the day the State of Pennsylvania starts protecting me from the 

Soviet Union, I think I will stop being as confident as I am of the 
outcome when the Federal Government does it. 

Mr. Sourwine. Are you a Pennsylvanian, Mr. Rauh? 

Mr. Ravu. No; but I feel the same toward all the other States that 
have an interest—I feel that the Federal Government is responsible 
for dealing with international communism and I would leave it to 
them. I think it is just as silly for the State of Pennsylvania to deal 
with this problem as it would be to raise an army to go and fight. The 
armies have got to be Federal armies, and I think this is a Federal 
problem, and indeed espionage, which we are all fighting, and sabotage, 
are quasi-military sible The thing we are worried about is that 
Russia is going to steal our secrets, and these acts through the States 
are not going to help solve that problem any more than they are going 
to get us the troops to do the job. 

Mr. Sourwrne. Those are your own opinions, that is not what the 
Court held in the Nelson case, is it ? 

Mr. Ravn. I think it is behind that. 

Mr. Sourwine. Well, the Court didn’t say so, did it? 

Mr. Ravn. Yes, it did. 

Mr. Sourwrne. You think the Court in the Nelson case said that this 
was a Federal responsibility and should be a Federal responsibility, 
that the State should not go into the matter, and that that is why they 
were overthrown here ? 

Mr. Ravn. It said that the Court held that Congress had preempted 
the field. 

Mr. Sourwine. And that is all it held? 

Mr. Ravn. That is all it held. But the discussion made clear the 
belief in the Federal Government’s responsibility in this area. There 
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was a great deal said about Federal Government responsibility in 
this area. 

Mr. Sourwine. You think that is why the Court made this decision 
in the Nelson case, because it felt that this was a Federal respon- 
sibility ¢ 

Mr. Ravn. That was a supporting reason, yes, sir. 

Mr. Sourwine. Do you think that it was proper for the Court to 
determine what was a responsibility ¢ 

Mr. Ravn. Certainly. 

Mr. Sourwine. When the Congress had already determined it? 

Mr. Ravn. There is no area, Mr. Sourwine, in which the Court is 
& more important balance wheel than in the area of Federal and 
State responsibilities. If there is one thing that the Supreme Court 
has to do, it is the umpiring of State versus Federal. Indeed, this 
was exactly Justice Holmes’ statement which we quote in here at a 
later point. 

Mr. Sourwrne. Mr. Rauh, the Congress can preempt the jurisdic- 
tion in any field when it desires to do so, can it not? 

Mr. Ravn. Sure. 

Mr. Sourwrne. In any field in which the Congress can legislate 
it can preempt that field and prevent the States from legislating? 

Mr. Ravn. That is correct. 

Mr. Sourwrne. It is a matter for Congress to determine in each 
instance whether it desires to do so, isn’t that correct ¢ 

Mr. Ravn. That is correct. 

Mr. Sourwine. It is not for the Supreme Court to decide whether 
the Congress should preempt the field or whether it should be held in 
the field of Federal activity, and it is for the Congress to decide, and 
it is on that basis, is it not, that the Supreme Court in the Nelson 
case said it was the intention of Congress to preempt this field. 

Mr. Ravn. That is correct. But you have to add to that fact that 
Congress’ views on these subjects are not written in black and white. 
They do not say, “We hereby preempt the field.” 

Senator Hruska. I would like to ask this question. Would it be 
competent for the Congress to say under your construction of what 
the basis of that Nelson case is, would it be competent for the Con- 
gress expressly to say, “There is concurrent jurisdiction permissible in 
this field.” 

Mr. Ravn. Yes, that would be perfectly competent, but 

Senator Hruska. Than what is the sense of the breakdown that 
leads to the basis for the Nelson decision ? 

Mr. Ravn. Well, in determining the unexpressed view of Congress, 
which the Supreme Court had to do in Nelson, Senator, the Supreme 
Court considered the issues of policy which it assumed that the Con- 
gress had considered. 

These things are not written out for the Supreme Court. It makes 
decisions as to what Congress intended. And in making decisions 
as to what Congress intended, it considers the policy considerations 
which it assumed Congress considered, and therefore if you didn’t 
consider that, then the Supreme Court was wrong in thinking you 
had considered it. But they thought that Congress would have con- 
sidered the idea that security was a Federal responsibility. 
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And I would just like to finish my answer to Mr. Sourwine’s ques- 
tion, Senator. It is this. Congress certainly can say, the State shall 
have concurrent jurisdiction as to security, there is no question about 
the authority of Congress to do that. But a lot of the actions of the 
State in this security area might very well be unconstitutional for other 
reasons, Bill of Rights reasons. 

And that leads me to the next case of the 8, which is the Sweezy case, 
that is the fifth of the 8. That is the New Hampshire investigating 
case. And all that was held there actually was that a State legisla- 
ture must, in delegating its investigating authority, do so within rea- 
sonably clear limits. 

And there in my statement I asked the rhetorical question, is it not 
a basic principle of American life that no governmental official should 
have unrestricted authority to inquire into the lives of our citizens. 
And I think even if you gave concurrent jurisdiction to the State 
of New Hampshire, that wouldn’t do away with this problem. That 
is all I wanted to add. 

Senator Hruska. There wasn’t any question of unrestricted author- 
ity, as I remember it, in the Sweezy case. Again we come back to that 
question of who shall determine the propriety of certain acts, to the 
extent that they may be reasonable or not reasonable. And when 
you do that, you get into questions of policy, and it is the contention 
of some people that Congress determines policy, or rightfully should, 
rather than the Supreme Court. 

Mr. Ravn. In my judgment, Congress determines policy within 
the limits of reasonableness and arbitrariness; and, when action it takes 
is deemed unreasonable or arbitrary, then the Supreme Court is the 
final umpire in this area. 

Mr. Sourwine. You mean by this area, in whichever area the Su- 
preme Court deems the action was unreasonable or arbitrary. 

Mr. Ravn. Yes, Mr. Sourwine, the rule since the institution of 
our Government for corporations and private property, and it is now 
the rule for individual rights as well. 

Mr. Sourwine. You are, then, saying that the Supreme Court, 
in any area with respect to any act of Congress, may overthrow 
that act of Congress if, in the judgment of the Supreme Court, the 
Congress was either unreasonable or arbitrary ? 

Mr. Ravn. That has been the rule of law since we started the game 
in this country. And if you want the corporate decisions on this, 
1 would be happy to supply them for insertion in the record at this 
point. The number of actions by States against corporations and 
private property which have been knocked out by the Supreme Court 
on the grounds that they were arbitrary and unreasonable is legion. 
And all that has happened here is that the same basic principles 
are being applied in this area, in which there seems to be more public 
discussion, and at the moment more public controversy. 

Senator Hruska. Proceed. 

Mr. Ravn. The first of the last 3 cases of the 8 is the Slochower 
case. The Slochower case holds that a schoolteacher may not be dis- 
charged solely because he exercised his privilege against. self-in- 
erimination. 

In our statement, we asked the rhetorical question: Is it not a basic 
principle of American life that no one should be punished for ex- 
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ercising a constitutional privilege and that a governmental agency 
should act only after investigation of all the facts? 

The Schware and Koenigsberg cases, the last two, hold that a man 
should not be arbitrarily deprived of the right to practice law. 

Is it not a basic principle of American life, our statement asks, that 
no citizen should be deprived of the opportunity to enter his chosen 
profession except for sound reasons and after careful procedures? 

We submit that these eight decisions were not radical or strained. 
The radical or strained action was the action taken which the Supreme 
Court was called upon to reverse in the name of the Bill of Rights. 

I have put in our statement a chart or a table showing the votes 
in these eight cases. And if you will permit me a fractional vote by 
a Supreme Court Justice, 6 and a quarter votes were cast on the 
average in favor of the principles enunciated above; only 2 were cast 
the other way. 

In other words, on a Court that consists of such varied back- 
grounds as a former governor, two former Members of the Senate, a 
former State judge, two former Federal judges, a former Attorney 
General, and two former professors of law, several of whom had long 
and distinguished records at the bar, the vote came out on the average 
of over 3 to 1 in favor of these principles. I think some deference 
ought to be paid to such a degree of unanimity on so significant public 
questions. 

Just in conclusion on this point, I would like to say that the civil 
liberties climate has improved over the last 4 years. I think that 
everyone on both sides is happy at this improvement. And I would 
like to say further that the very climate of McCarthyism, which I 
believe lies at the source of S. 2646, has turned against the situation 
as it existed 3 or 4 years ago. 

Senator Hruska. I should just like to observe that when any pro- 
ponent or opponent of a measure resorts to that general type of char- 
acterization, the very type of characterization which they condemn in 
McCarthyism, so-called—whatever that might mean, then I have 
some reservations as to the strength in their own minds of the case 
which they present. 

Mr. Ravn. If you know, sir, a better way for describing what went 
on from about 1950 to 1955 than “McCarthyism,” I would be happy 
to use it. 

I meant the general climate of opinion in which the rights of 
American citizens are trampled upon. 

If there is a shorter word than “McCarthyism,” I would be happy 
to adopt it. 

Senator Hruska. As you well know, that word means many, many 
things to many, many people. And I would just like to have the 
record contain the observation that anyone who has to resort to that 
type of comment in the opinion of many condemns the very type of 
reference that is made here with reference to other names, I have some 
reservations as to the strength of the case that is being presented. 

Mr. Ravn. These Supreme Court decisions, the eight decisions to 
which TI have referred, represent the best in American constitutional 
law and the Bill of Rights. 

This is no time to reverse the trend that is running for human 
freedom. 
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Now, in the remaining 10 minutes which I have agreed to conclude 
in, Mr. Chairman, I would like to discuss again the problem we took 
up earlier on the question of the Supreme Court’s appellate juris- 
diction, and the power of Congress to deal with that. We feel that 
the elimination or restriction of the Supreme Court’s appellate juris- 
diction threatens our constitutional system. 

I don’t know whether one should say that eliminating the Supreme 
Court’s jurisdiction in these areas is unconstitutional or anticonsti- 
tuitional. The fact is, I don’t know what the Supreme Court would 
say if the case came up to it tomorrow. I don’t know whether it would 
hold that Congress did have the power to limit its jurisdiction or not. 

There is one case—and I would like to set that case to rest—there is 
one case in Supreme Court history where this kind of action was 
upheld by the Supreme Court. 

A man by the name of McCardle was a southern editor. He edited 
a newspaper down in Mississippi—lI believe. 

Senator Hruska. For the purpose of the record, will you cite the 
case 

Mr. Ravn. It is Ex parte McCardle (7 Wall. 506. He was a 
newspaper editor down in Mississippi during the reconstruction pe- 
riod. And he had very little use for the Federal Armed Forces, and 
he wrote some highly inflammatory, incendiary, and libelous state- 
ments about the Federal Armed Forces. So they took him into cus- 
tody. And he took out a writ of habeas corpus in the circuit court of 
Mississippi. He lost, and he appealed to the Supreme Court of the 
United States. 

While his case was pending in the Supreme Court of the United 
States, the act of March 27, 1868, was adopted, removing the jurisdic- 
tion of the court. 

That act was passed by Congress, vetoed by President Johnson, and 
passed over his veto. Then it came to the Supreme Court. And the 
Supreme Court upheld this statute, and refused to consider the case. 

The Supreme Court, however, made reference in this very case to 
the fact that there was jurisdiction through another route, and, in 
fact, in a later case, in Ha parte Yerger (8 Wall. 85), the Supreme 
Court took jurisdiction of a similar situation. 

In other words, in the only case in American history where the 
Supreme Court has accepted the congressional deprivation of juris- 
diction—and, indeed, this is the only time that Congress ever tried 
to deprive the Supreme Court of jurisdiction—the Court permitted 
that, but only after noting that there was a secondary method of 
appeal. 

I do not know whether the McCardle case would be law today. I 
rather doubt whether the McCardle case would be law today. And I 
would like to insert in the record, although I am really not trying to 
clutter it up, and I will leave that to you, I would like to have inserted 
in the record a copy of Mr. Hart’s article at this place. 

That is entirely up to you. This copy doesn’t belong to me, but if 
I produce another copy you could put it in here. 

Mr. Sourwtne. I respectfully suggest that not only the article but 
the article cited in the printed statement might be put in. And the 
purpose is to inform the Senators as fully as possible. 
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Mr. Ravn. That would be very fine. There is a great deal of learn- 
ing that would be available. 

Mr. Sourwine. We can get that photostated and returned to you 
if you can’t get another copy. 

Mr. Ravn. It is in the Library of Congress. I suppose they could 
provide you with it. It would be the easiest way. 

Senator Hruska. These two articles will be inserted in the appendix 
of the record. 

(The articles referred to will be found in appendix I.) 

Mr. Ravn. Now, it doesn’t seem to me 

Senator Hruska. Before we leave the McCardle case, didn’t that 
statute apply particularly and exclusively to the McCardle case? 

Mr. Ravn. It applied to appeals from habeas corpus actions of a 
particular type. It was not solely to McCardle, but 1t was to a class 
of cases of which McCardle was the first that came up. 

Senator Hruska. But the limitations were so great that it was not 
likely that it would be applicable to any other case except McCardle ! 

Mr. Ravn. That is correct. 

Senator Hruska. When was the statute repealed ? 

When was that repealed ? 

Was it repealed ? 

Mr. Ravn. Now you have got me. I don’t know, sir. 

I would have to check that. It might have—it might have simply 
expired by its own limitations. 

Senator Hruska. And that would furnish small basis for the ob- 
servation made in the latter case you referred to, isn’t that so? 

Mr. Ravn. No; the latter case is almost immediately afterward. 
The Yerger case is in the 8 Wall.; this is in 5 Wall. And what hap- 
pened in Yerger after the Supreme Court took jurisdiction was that 
they let him out of jail and avoided Supreme Court jurisdiction by 
that action. 

The Yerger case was never decided either. The Supreme Court 
had taken jurisdiction. He was then released by the military au- 
thorities, and, of course, that rendered the case moot. 

Mr. Sourwine. Mr. Chairman, would the chairman like to order 
that in editing these hearings, the committee staff should make a 
note to include that case ? 

Senator Hruska. Yes; as to the repeal of the statute; and if it is 
not too extensive, the text of it. 

Mr. Ravn. It would be very helpful.” 

We have, from pages 4 to 9 of our statement, at great length gone 
into positions taken by responsible conservative influences in America 
against weakening the traditional appellate jurisdiction of the 
Supreme Court. 





? EpiTor’s NOTe.—The McCardle case involved a writ of habeas corpus. Authority for 
the Supreme Court to exercise appellate jurisdiction over such writs was contained in the 
Judiciary Act Amendment of February 5, 1867. The 40th Congress withdrew this au- 
thority by providing ‘“‘that so much of the act approved February five, eighteen hundred 
and sixty-seven, entitled ‘An Act to amend “an Act to establish the judicial courts of the 
United States,” approved September twenty-fourth, seventeen hundred and eighty-nine’ 
as authorizes an appeal from the judgment of the circuit court to the Supreme Court of the 
United States, or the exercise of any such jurisdiction by said Supreme Court on appeal 
which have been or may hereafter be taken, be, and the same is, hereby repealed.” This 
act was vetoed and passed over the veto on March 27, 1868. F 

Authority of the Supreme Court to exercise appeliate jurisdiction in habeas corpus 
— appears to have been restored by section 763, Revised Statutes, approved June 22, 

74. 
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For example, Mr. Justice Roberts, who was the most conservative 
member of the Court in his last years on the bench, and who was 
formerly counsel to the Pennsylvania Railroad and other large busi- 
ness organizations, has not only fought against any such suggestion, 
but he recommended that this provision of the Constitution be elim- 
inated, that this question be clarified. 

Indeed, the American Bar Association, with which I am not too 
often in agreement, takes the position that the Constitution should be 
amended to protect the appellate jurisdiction of the Supreme Court. 

Mr. Sourwrine. Can you cite the American Bar Association’s action 
in that regard? 

Mr. Ravn. 34 A, B. A. J. 1072 (1948), 74 A. B. A. Rep. 438 (1949), 
75 A. B. A. Rep. 116 (1950). 

Mr. SourwrNe. Those citations were in your statement, but I 
thought they ought to be here, too. 

Mr. Ravn. Thank you. 

So it seems to me that whether you call it unconstitutional or anti- 
constitutional, the independence of the Supreme Court is a most im- 
portant factor, a most weighty and dailtend factor, in American 
constitutional life, and that nothing should be done which would 
weaken that, and certainly the Jenner resolution, S. 2646 would do so. 

Now I would just like to make two points in concluding. First, 
the Supreme Court, through its history, has been under attack, but 
every time the attack has been beaten down. First came the Jeffer- 
sonians who were aiming at John Marshall, and had they impeached 
Samuel Chase, undoubtedly would have impeached John Marshall. 
But Jeffersonian senators took the floor of the United States Senate 
to defend Chase, and thereby make the independence of the judiciary 
real. 

And this fight went on year after year. The Court has been criti- 
cized by one side or the other. I am not saying who was right, his- 
torically, whether the liberals were right or the conservatives, The 
fact is, the Court has won out each time. The Court won out, the 
last time, in 1937. It does not matter whether you like the decisions 
the Supreme Court rendered before 1937 or you did not. I happen 
to be one who did not. The fact is that Congress stood by the Court 
there and pointed out by their action that you could not change the 
Court just by adding numbers. Congress stood firm for the Court. 
I hope Congress is going to stand firm for the Court this time. 

Secondly, there is one additional thing in this bill that I did not 
include in my statement and that I want to refer to. It involves civil 
rights, the third section. I do not say this was intended, but I say 
this is the effect. The third section of this bill could end the opera- 
tions of the NAACP in the Southern States. 

Again, I say I am not here arguing or suggesting that it was so in- 
tended—it would have that effect. 

The third section provides that there shall be no Supreme Court jur- 
isdiction of “any statute or executive regulation of any State the 
general purpose of which is to control subversive activities within such 
State.” 

Now I want to give you a case: In Florida a State legislative agency 
is seeking to harass and drive the NAACP out of the State through an 
investigative agency claiming that it is a Communist-controlled body. 
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I believe that under this section the Supreme Court would have no 
authority to review the decision of the Supreme Court of Florida, 
which will undoubtedly uphold the action of the legislative committee. 

Senator Hruska. In spite of its power under this arbitrary and un- 
reasonable thing which you discussed a little while ago? 

Mr. Ravu. Iam saying if this bill were passed. 

Senator Hruska. Even if it were, you see, in the bar association 
cases, those bills were passed and the Supreme Court said you cannot 
hold a man from being a member of the bar association because—— 

Mr. Ravu. I am making two assumptions here, Mr. Chairman; 
first, that this bill is passed, and second, that this bill is held consti- 
tutional by the Supreme Court. I was making both of those assump- 
tions. 

Senator Hruska. Even so, even if it is constitutional 

Mr. Ravn. If this is constitutional, then the Supreme Court would 
have no jurisdiction to review the action of the Supreme Court of 
Florida. That was the point I was making. 

Senator Hruska. I see. 

Mr. Ravn. But if this bill is passed, if this bill is held constitutional, 
all that the supreme courts of the Southern States have to do to avoid 
review of their action against the NAACP is to put it on the ground 
of security, and indeed, as I was pointing out in Florida, that is ex- 
actly what they were doing in Florida. 

Now let’s take a case that is pending in the Supreme Court of the 
United States from Alabama. The State of Alabama, in its efforts 
to drive the NAACP out of the State and thereby prevent integration, 
fined the NAACP—a judge of the State there fined the NAACP— 
$100,000 for refusing to put up its membership list. That case is pres- 
ently pending, and is being argued in the Supreme Court of the United 
States. 

If this were passed, all that Alabama would have to do is say, 
“We need those lists for security purposes,” and there would be no 
review. I believe it would not be any Senator’s desire, particu- 
larly those who supported civil rights the last term of Congress, 
to provide that the Supreme Court should not have the power on 
appeal from State courts to reverse harassing action by the south- 
ern segregationist States of the organization which has done the most 
to promote integration throughout the Nation, and yet, this section, if 
passed, would have that effect. 

I have completed my statement, and I would be happy to answer 
any questions. And I did make it in my 15 minutes. 

Mr. Sourwine. I have two questions, Mr. Chairman. 

Senator Hruska. Yes. 

Mr. Sourwrne. Is your prediction of the action which you say will 
be taken by the Florida Supreme Court based upon your opinion as 
to the merits of the case involved, or are you charging that the 
Florida Supreme Court has predetermined the decision it will make 
without regard to the merits of the case? 

Mr. Ravn. I know of no decision by the supreme court of a segre- 
gationist State which has protected the NAACP. I know of cases 
in the Supreme Court of Virginia, decided as late as 2 or 3 weeks ago, 
where the same contentions that are being made in Florida were over- 
ruled without even permitting counsel for the organizations or the 
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individuals to be heard. I think it not an unreasonable prediction 
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to say that the Supreme Court of Florida will uphold the harassment 
action as the Supreme Court of Alabama has done, and as is presently 
pending in the Supreme Court of the United States. 

Mr. Sourwine. Now with regard to the effect of the Nelson and 
Sweezy decisions, the effect of those decisions was to invalidate, in the 
first instance, the antisubversive laws of 42 States; and in the second 
instance, to foreclose investigation in the subversive field by the legis- 
lative committees of the States. Isn’t that right? In other words, 
Nelson said a State cannot pass an act in this area, and Sweezy said 
State legislature does not have any interest in this area? 

Mr. Ravn. No. I agree on Nelson, but I cannot agree on Sweezy, 
Mr. Sourwine. Sweezy was much more limited, at least in my judg- 
ment, than your interpretation 

Mr. Sourwine. Sweezy said, “We cannot comprehend that the 
State of New Hampshire has any interest in this matter”? 

Mr. Ravu. Even that, I think, goes too far. My understanding of 
Sweezy is, all they held was that this resolution was vague, that there 
were not any bounds placed by the legislation upon the Attorney 
General. 

Mr. Sourwtne. Now, in the Nelson case, the Supreme Court said 
because Congress had acted via the Smith Act in this area, all of your 
State laws are invalid? 

Mr. Ravn. Right. 

Mr. Sourwtne. Now, the Supreme Court has, since that time, as a 
Federal judge in California phrased it, “made a shambles of the Smith 
Act.” That is, the Supreme Court has ordered dismissals under the 
Smith Act and has, by interpretation of the Smith Act, made the 
organizing section inapplicable to any present situation, and it has 
made conviction under the teaching and advocating section a practical 
impossibility. 

Will you concur in that? 

Mr. Ravn. It made it very hard. 

Mr. Sourwine. Pardon? 

Mr. Ravn. It has made it very hard. 

Mr. Socrwrne. Yes. So we have a situation in which the Supreme 
Court said the States cannot act because the Congress has, and then 
they invalidated the congressional action, in effect; so there is no effec- 
tive law, State or Federal, in the antisubversive field today. 

Mr. Ravn. That I could not agree with, Mr. Sourwine. 

The Supreme Court was very careful not to overrule the Dennis case. 
The Dennis case—erroneously, in my judgment—upheld the constitu- 
tionality of the Smith Act. It seems to me, as it did to many people 
at the time, that the Smith Act was unconstitutional. The Dennis 
case went contrary to that view. And, incidentally, I would just like 
to point out that the Supreme Court is not always deciding the ques- 
tions in favor of these civil-liberties purposes. 

Every civil-liberties organization in America urged the Supreme 
Court to decide that the Smith Act was unconstitutional, and yet it 
upheld the Smith Act. The Supreme Court decisions, if I may use the 
word—it has been overused in the past—are essentially moderate ones, 
and they have taken a middle course. And it is a little hard for me to 
see why it is not recognized, particularly in the unanimity of their 
action, that this has been a middle course. 
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Senator Hrusxa. All right. Thank you very much for your state- 
ment, Mr. Rauh. 

Mr. Ravn. Thank you very much for your time and for the helpful 
questioning. 

Senator Hruska. Mr. Hart, will you come forward, please ? 

The Chair would like to say that we are sorry that we did not get 
to you sooner. It was not altogether Mr. Rauh’s participation in this, 
Mr. Rauh’s testifying that is responsible for that, however. I im- 
agine counsel and the chairman had a part in taking up a lot of the 
time. 

You may proceed, Mr. Hart. 


STATEMENT OF MERWIN K. HART, PRESIDENT, NATIONAL ECO- 
NOMIC COUNCIL, NEW YORK CITY, N. Y. 


Mr. Harr. Mr. Chairman, anyone who appears before a congres- 
sional committee has to take his chances. I realize that fully. 

Senator Hruska. Do you appear here—do you cover it in your 
statement—as a representative of any organization or as an individ- 
ual, Mr. Hart? 

Mr. Hart. I appear here as president of the National Economic 
Council, which is a committee-membership corporation not organized 
for profit, and incorporated in 1930 under the laws of the State of 
New York. Our objectives are stated in our charter as being to 
support private enterprise and American independence, and we have 
always opposed socialism and communism. 

Senator Hruska. What is your membership? What is the mem- 
bership of the organization ? 

Mr. Harr. We always say our membership is upward of 1,600 in all 
States of the Union. 

Senator Hruska. And do you appear here by reason of formal ac- 
tion taken by the governing body of that organization ? 

Mr. Harr. Generally, formal action, but following, in this specific 
case, conferences with members of our committee. 

Senator Hruska. Very well. You may proceed. 

Mr. Harr. The National Economic Council strongly favors Sen- 
ator Jenner’s bill, S. 2646, to withdraw certain appellate jurisdiction 
from the Supreme Court. We believe that such a bill is absolutely 
necessary, if we are to preserve our republican form of government. 

The Constitution in section 1 of article I grants “all legislative 
power” therein “granted” to the Congress. It is clear fronr a reading 
of the Constitution that, while the framers intended the three 
branches, legislative, executive, and judicial, to be in a kind of bal- 
ance, yet it is a fair inference that they intended the legislative power 
to be the most powerful of the three. 

The provisions of the Constitution respecting the Congress and its 
powers occupy more space than all of the other parts of the Constitu- 
tion—exclusive of amendments—put together. The fact, too, that 
the provisions respecting the Congress came first in the Constitution 
would seem to confirm this view. 

The fact that the Constitution gives the Congress, through im- 
peachment, the power to remove a President or any member of the 
Judiciary, while, certainly, neither the President nor the Supreme 
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Court has power to remove a Member of either House of Congress, 
seems to be further confirmation. 

Yet the Supreme Court, by some half dozen cases, 7 or 8, I believe, 
decided in 1957, has undertaken, in effect, to write laws itself, thus 
usurping the powers of the Congress, if they have not also usurped the 
power of amendment of the Constitution itself, which power Is re- 
served by the clear provisions of the Constitution solely to the Con- 
gress and States. 

We can think of no legitimate argument that can be advanced 
against this bill, unless the person who advances such a view is 
willing to see our form of government completely changed. We do 
not see how the Congress, with the respect that it must ‘have for its 
own prerogatives and for the duties imposed upon it by the Consti- 
tution, can be satisfied until some such bill as this has been written 
into law. 

We are the more ready to urge the enactment of this bill because 
of the mounting likelihood—in “fact, the substantial evidence avail- 
able—that there are those in this country who are willing to take 
the United States into some form of world government, under which 
the American Republic would completely lose its sovereignty, and the 
American people would be compelled to submit to the rule of 60 to 
80 other countries, most of them smaller and relatively unimportant. 

Under such circumstanc es, of course, the United States, as we have 
known it, would disappear into history. 

The resources and wealth of the United States would then be drawn 
away for the benefit of the peoples of other lands. We would be 
reduced to what, for the people, would be regulated poverty. Nothing 
but a bloody revolution, in which the odds would heavily against 
the American people, could restore our lost liberties. 

The particular decisions of the Supreme Court which have 
prompted this bill are designed to concentrate power in the central 
government, to build up the power of the Supreme Court, and to 
strike down important parts of the power of the Congress. Such 
concentration of power is definitely in the interest of those who would 
turn the United States over to a world government. 

I call the attention of the committee to Economic Council letter 
423 of January 15, which we published, written by Mr. Normon 
Dodd, who was director of research for the Reece committee of the 
House of Representatives, which in 1953 and 1954 undertook to in- 
vestigate the large foundations. And, Senator, with your approval, 
I would like to ask that this letter be incorporated in the record. 

Senator Hruska. It will be received and incorporated in the 
record. 

Mr. Harr. Twenty-two hundred words. 

(The letter referred to is as follows :) 


[From the Economic Council Letter (Letter No. 423), January 15, 1958] 


Wao FINANCES SOCIALISM AND COMMUNISM? 


(By Norman Dodd) 


This description of a few of my experiences may help to clarify the progress 
of our national breakdown. Those which I shall describe span some 30 years. 
They stem from an effort which, personally, I found necessary to make to dis- 
cover a rational answer to the question; Why should we Americans, a people 
educated to revere freedom, tolerate the abridgement, by institutions whose 
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capital has been created by private enterprise, of the rights upon which that 
freedom is based? 

By “a rational answer” I mean one which would not require my becoming 
antagonistic toward anyone, in either thought or action. The result has been 
to find that, in spite of our revered education, we were not taught how to meet 
the attacks which have now long been made upon these rights. As a consequence, 
our present experiences are nothing more than proofs of this failure—of our 
inability to understand what caused the failure, and of our determination to do 
the best we can under the circumstances which exist because of the failure. 

The efforts which enabled me to draw these conclusions were stimulated by 
studious explorations in the field of American history, which had been a long- 
standing interest of mine, as well as by my exposure to the original findings of 
such laymen as the late William Churchill, A. Paul de Saas, Thomas N. MecNiece, 
Elbert O. Kelsey, the late Orlando Weber, Charles Williams, Paul M. Allen, and 
the late Wilford S. Conrow, which, when considered as a whole and combined 
with my own findings, indicated beyond any reasonable doubt that— 

(1) There was no excuse for education’s failure to prepare us success- 
fully to defend the rights upon the exercise of which our freedom rests. 

(2) Even now, this failure could be overcome were it not for some of us 
and some of our educators who bristle at adverse criticism of established 
custom, proper or improper. Persons who profit by this failure adjust to 
current conditions and brand as incomprehensible or unwarranted any sug- 
gestion for change. 

In retrospect, these findings, and the justification for action in accordance 
therewith, were dramatically highlighted upon an occasion when the basis for 
them was being explained by me to a small group in my own living room. One 
of the gentlemen present suddenly arose, stalked across the room to the hall, and 
asked me to step outside. There, shaking with anger, he informed me that he 
was one of probably a very few persons who appreciated the significance of 
the premises from which I was speaking—that his life was dedicated to seeing 
that these premises “never gained circulation’—and that, were he for any 
reason forced to “hear me out,” he would not be responsible for what happened 
to me—or to any member of my family. At that time, this man was a close 
adviser to the Secretary of the Treasury of the United States, and to one of our 
more important banking houses. Subsequently he was a key figure in the devel- 
opment of United States governmental control of atomic energy. 

Not long afterward another experience gave me food for thought. This time 
my guests included a figure outstanding in the field of social engineering who 
was then active in the area of national planning. When the explanation of my 
thesis reached the point where it could be drawn upon to support the actions of 
our Founding Fathers and their advocacy of the Constitution, this man was 
vehement in his statement that such a thing could not be permitted because the 
future of the United States lay in socialism—socialism administered with char- 
acteristic American efficiency. 

To me it is significant that none of the 250 men and women to whom, over a 
10-year period, I presented the idea of an educational failure in our country, 
could accept it. They admitted that it was beyond their power to grasp, or they 
became as angry as good manners would permit. 

Ten more years of study that followed made it more and more apparent that 
the answer to our difficulties lay in the cultural realm of our national life. And 
creeping through these years of study grew the sinister feeling that this realm 
had been tampered with deliberately, and to the point where it would no longer 
serve us in our hour of need. Subsequenly I was to be presented with an oppor- 
tunity to confirm this conviction through my experiences with the Reece com- 
mittee and its investigation of our tax-exempt foundations. 

Looking backward, two experiences stand out among the many which were to 
fill that year in Washington. One involved conversations with the officers of 
one of our largest foundations wherein they explained to me that its activities 
were being zuided by three documents: the Sermon on the Mount, the Declara- 
tion of Independence, and the Constitution of the United States. They said that 
during and after World War II, the majority of its officers had worked with 
the Office of Strategic Services, the State Department, and the European Eco- 
nomic Administration—under directives which called for an alteration of the 
social structure of the United States so as to make coexistence with the Soviet 
Union possible. They said further that their foundation grants would, there- 
after, be directed to this end; the inference being that therein lay our hope for 
a peaceful future, with all the benefits which this implied. Their wonder was 
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that, having such a laudable objective, the foundation should have experienced 
such a bad press—and that the Congress should wish to investigate it. 

When I suggested to these gentlemen that the foundation explain publicly 
that its grants were made to further this purpose—and thus dispel the confu- 
sion in the minds of the American people which their past grants had created— 
their answer was a horrified ‘No. Such a move would be unthinkable.” 

It did not seem to occur to them that, while legally the foundation was privi- 
leged to operate as its officers saw fit, such disagreeable consequences as a bad 
press and a congressional investigation could hardly be avoided unless the public 
were informed of what it was doing—and why. Rather than risk the candor 
of a clear statement of policy in the light of which its grants would at least ap- 
pear logical—if not acceptable—they apparently preferred to rely upon an effort 
to control the press and thwart the Congress. 

At a meeting with the officers and counsel of another large foundation to 
whom I had written, requesting answers to questions about grants made by it 
since the early 1920’s, they explained that the records which would produce the 
answers were in storage. They suggested that, instead, I or a member of my 
staff examine their minute books, beginning with the inception of their founda- 
tion. Through this medium I was afforded the opportunity to learn that in 
this country some men of prominence had been influential and bold enough to 
use the wealth at their command to involve the United States in war for the 
purpose of removing the traditional differences between itself and the nations 
of Europe—and thereafter were powerful enough to transform their first 
successes into a permanent involvement of our people in the affairs of others. 
Apparently these officers had never read the early minutes themselves. 

These experiences will illustrate what we should now know: That what has 
happened to us as a people was condoned by privately owned wealth and for 
this condition to continue, it is necessary that this knowledge be kept from us. 
We can anticipate that the power of wealth will continue to be employed for this 
purpose. And since these foundations are tax exempt, thereby placing an added 
burden on all other taxpayers, it means the whole people are being forced to 
contribute to the project of the destruction of the American system of private 
enterprise. 

These happenings served me as clues. They indicated that the destructive 
ideas and deeds chargeable to essentially able men were simply their thought- 
lessly undisciplined references to what the late Col. E. M. House referred to 
as the fact that the social structure of the world had been wrongly organized 
to begin with. That such is the case becomes even more obvious in the light 
of what education in the United States should have embraced, assuming it had 
remained loyal to its obligations to develop citizens able “to secure the blessings 
of liberty to themselves and their posterity.” 

Meanwhile such experiences and continued study made it clear to me that the 
deflection of the people of the United States from their original course as set forth 
in their Declaration of Independence and their now obvious inability to return to 
it—can be accounted for by their lack of knowledge regarding the use to which 
American wealth has been and is being put. It also becomes evident that, in the 
absence of this knowledge, the natural forces to which the affairs of men are sub- 
ject would compel us to indulge in practices such as I have just exposed. 

In brief, the significance of contemporary events is that they testify to our hav- 
ing become dependent upon these harmful practices inimical to our common good. 
They also testify to the existence of evil pressures which must be recognized and 
terminated. Pending these difficult accomplishments, we can expect to continue 
down the road we are now traveling, driven by the power of our own wealth. We 
ean also anticipate the time when this wealth will resort, in its own short-term 
interest, the centralized controls for which socialism calls, and will continue to 
finance the development of such controls. 

For the moment, in the minds of certain of these foundation leaders, these prac- 
tices need to be disguised—made difficult to detect. We have not yet reached the 
point where we would countenance them if we knew them for what they really 
are or recognized why they have become so important a part of our national life. 

It is not easy to realize that we ourselves are our own enemy. As I said in my 
report to the American people: 

“Behind events in history lie changes in the practices by which men endeavor 
to live in harmony with one another and with their environment. 

“Behind the changes lie ideas which created the change. 

“Behind the ideas lie the persons who formulated the ideas. 
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“Behind these persons lie ‘others’ who see in the application of these ideas a 
means of demonstrating man’s independence of God. 

“And behind these ‘others’ lies the power inherent in productive wealth.” 

The regularity with which this sequence occurs, the similarity of the influ- 
ences set in motion as a result, and the equality of circumstances to which these 
influences give rise—are discoveries of importance to be made by the historian of 
the future. They should be of inestimable worth to him because at last he will 
be able to explain historic phenomena in terms of impersonal cause and effect, 
and will provide him with a basis for judgment of ideas and practices free from 
the conflicting opinions which have so far prevented men from achieving either 
unity or peace. 

Properly defined, capitalism is “weath engaged in the production of more 
wealth ;” but we are busily engaged in the suicidal practice of making money 
out of money—and in adjusting ourselves to the consequences. We have relin- 
quished the rights with which we have been endowed by our Creator—once guar- 
anteed to us by our Constitution—for a mess of pottage composed of social 
security, welfare benefits, subsidies, and the like. 

Communism, socialism, internationalism, and world federalism are diversions 
designed by the powers of finance at the behest of those few capitalists who 
exploit us to hide their identity and insure benefits to themselves. As long as we 
permit them to remain unidentified and to operate, they will develop and con- 
tinue to support an education to justify the results of their actions, and will 
finance this development. No educator will be able to resist the consequent pres- 
sures which our stupidities have released. 

It is important, therefore, that we understand that the art by which we are at- 
tempting to live is not capitalism, but conformism. We must understand that 
communism is little more than a modern art designed to frighten us into con- 
formity; that socialism is only a philosophical excuse for both; and that our 
drift toward one-worldism is the logical consequence of pressures exerted by 
these exploiters to secure and exercise political power on a worldwide scale. 

The seriousness of our toleration of these fallacies which deny the sanctity 
of private property becomes evident when we recall that our Founding Fathers, 
who were the advocates of liberty, knew that this sanctity was essential if the 
people were to protect themselves from tyranny. For to them property was the 
tool for the production of wealth. They presumed that, in return for the 
benefits of liberty, people would willingly asssume the responsibility which 
accompanies ownership, would insist upon administering their own wealth, and 
that they would equip themselves educationally to do so. 

History reveals that a civilization rises when its members demonstrate an 
ability to develop capital and falls when they do not; that their liberties expand 
in proportion to the willingness of the individual to assume responsibility for 
the productivity of the capital which he owns; and they contract when he 
refuses to accept that responsibility. Advancing materialism and our inability 
to understand or unwillingness to accept these historical facts must end in 
bondage for us all. 

Because education has neglected to inform us regarding these matters or to 
equip us to acquire this knowledge from experience, we hesitate to undertake such 
a prodigious step. We continue to rely upon the temporary benefits which 
materialism and irresponsibility seem to produce; and we try to convince our- 
selves that progress is being made. 

An alternative to present practices cannot be proposed with any degree of 
logic until our property rights are returned hy those who now exercise them, 
supposedly in our behalf. We are therefore challenged by the problem of how 
this is to be done and how civilization can be kept from destroying itself. The 
answers lie in a determined and purposefully organized effort to overcome our 
ignorance of the natural causes of human events. Procedures will be difficult 
because they must be based upon a concept which is not familiar to many of us 
today—the concept that men are governed by natural law, or, as our forefathers 
expressed it, “by the laws of nature and Nature’s God.” 

Men must realize that capitalism, as exemplified by the use of it by certain 
foundations, and communism, respectively, are subjective and objective mani- 
festations of unbridled power. 

Our recognition of this fact is Nature’s way of awakening us to a danger 
that threatens our very existence as a people. 


Mr. Harr. In this letter, Mr. Dodd tells of a conference held by him 
with the officers of one of the largest foundations, in which these 
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leaders readily admitted that their foundation grants had been and 
would continue to be directed to produce— 

an alteration of the social structure of the United States so as to make coexistence 
with the Soviet Union possible. 

This investigation was squelched in the House abruptly under cir- 
cumstances which themselves should be investigated. 

If the investigation of the foundations had continued, it is likely 
that the American people would have learned that some of these great 
foundations are among the forces that are supplying the brains and 
the money toward robbing the American people of the independence 
their ancestors won in 1781. 

Perhaps a suitable committee of the United States Senate would 
see to it that a real investigation of these foundations be made. 

In this connection, a Canadian newsletter entitled, “News Behind 
the News,” in its issue of May 1957, as well as an article by Paul 
Stevens in the American Mercury for July 1957, told of a secret inter- 
national conference held February 15, 16, and 17, 1957, at St. Simon’s 
Island off the coast of Georgia. This, apparently, was the third or 
fourth conference of practically this same group. 

Representatives of other countries were » there, including Holland, 
Britain, Poland, Denmark, Mexico, Germany, Norway, and Sw eden. 

Seventy persons signed a hotel register. According to the American 
Mercury, at least 12 others refused to do so. 

Among those the Mercury reported present were: Justice Felix 
Frankfurter ; Arthur Hays Siieorins. of the New York Times; Paul 
G. Hoffman; Dean Rusk, president of the Rockefeller Foundation; 
Thomas E. Dew ey : David Rockefeller, chairman of the Chase Man- 
hattan Bank of New Y ork; Senator Alexander W iley ; Gabriel Hauge, 
Assistant to the President on Economic Affairs. Obviously, it was 
an important meeting. 

I find few among the names listed who are known to be opposed to 
world government. Many of them—and perhaps all of them—are in 
favor of world government. 

It is not likely that this conference took action to further another 
summit conference, for instance, now so much agitated by liberals and 
leftwingers—between the United States and Soviet Russia, which, if 
held, would probably be even more disastrous for the American people 
than even the Yalta Conference in 1945? 

Since some of the foundations—and some of them were represented 
in this meeting—are shown by many of their grants to be in favor of 
merging the U Tnited States in world gov ernment, it is a fair inference 
that one purpose of the meeting was to further world government. 

Should not some of those who took part in the St. Simon’s Island 
conference be called to testify on this pending bill ? 

Mr. Sourwine. Mr. Hart, what would that have to do with this bill ? 

Mr. Harr. I think it would have this, Mr. Sourwine: A great many 
things have happened in the last 20 or 30 years and perhaps at an 
accelerating rate, all of which are tending to place more and more 
cows in the administration, whatever the administration might be 
rere in Washington, and the purpose of that, it is feared by many 
people, is to make it more easy to merge the United States in world 
socialism. Statistics have been published of polls taken in this coun- 
try showing already, under the stimulus of a tremendous amount of 
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agitation, there is a growing belief among people, unthinking people, 
that this is desirable for the United States. 

Mr. Sourwine. Do you see this bill, S. 2646, as a countermove to 
what you say is the trend toward world socialism / 

Mr. Harr. Ido. Most decidedly. 

Mr. Sourwine. All right. 

Mr. Harr. There can be no question, although the Supreme Court 
might choose to make further attempts to suppress the proper func- 
tions of the Congress, that this pending bill is entirely within the 
provisions of the Constitution. ' 

It is quite clear from section 2 of article III of the Constitution that 
this is so. 

And then I quote this section : 


In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the supreme Court shall have original 
Jurisdiction. In all the other Cases before mentioned, the supreme Court shall 
have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, 
and under such Regulations as the Congress shall make. 


We of the National Economic Council believe that only by con- 
spiracy of certain agile minds, and due to the apathy of millions of our 
citizens, this country has been taken far along the road toward the loss 
of its independence. 

But it’s still not too late to turn back. The passage of the Jenner 
bill might well mark a turning point in bringing the control of their 
own country back to the American people—under the Constitution. 

We ask the Congress to pass this bill. 

Senator Hruska. Any questions, Mr. Sourwine? 

Mr. Sourwtine. I have no further questions, sir. 

Senator Hruska. If not, we want to thank you, Mr. Hart, for 
having appeared before the committee in the fashion that you did. 

Mr. Harr. Thank you, sir. 

Senator Hruska. The record will be added to by the editorial from 
the Omaha World-Herald of February 18, 1958, at this point. 

(The editorial referred to reads as follows :) 


[From the Omaha World-Herald, February 18, 1958] 
THE LEGISLATING COURT 


Senator Jenner’s bill, on which hearings are now being held by a Senate 
Judiciary subcommittee, would forbid the Supreme Court to take appellate 
jurisdiction in the following fields: 

The investigative functions of Congress. 

The security program of the executive departments. 

State anti-subversive legislation. 

Home rule over local schools. 

Admission to the State bar. 

In all five instances, the curbs were proposed because of Supreme Court de- 
cisions which, in the opinion of Senator Jenner—and of a good many other 
people—have usurped the legislative power. 

Clearly Congress has the power to curb the Court’s authority to hear appeals. 
Article III, section 2 of the Constitution says explicitly that the Supreme Court 
shall have appellate jurisdiction “with such exceptions and under such regulations 
as the Congress shall make.” 

Legal historians say Congress has used the power only once—in a recon- 
struction measure following the Civil War. It is, in fact, a power which could 
destroy the court, and therefore should be used only with great care. 

Judge Learned Hand, retired chief judge of the United States court of appeals 
and one of the most respected legal minds in America, said at Harvard a couple 
of weeks ago that while “it was not a lawless act to import into the Constitution” 
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the doctrine of judicial supremacy in legislative-executive-judicial disputes 
within the Federal Government, the use of such judicial supremacy is “no doubt 
a dangerous liberty, not lightly to be resorted to.” 

Judge Hand went on: 

“On the other hand, it was absolutely essential to confine the power to the 
need that evoked it: that is, it was and always has been necessary to distinguish 
between the frontiers of another ‘department’s authority and the propriety of 
those choices within those frontiers. The doctrine presupposed that it was 
possible to make such a distinction, though at times it is difficult to do so.” 

In this and in two companion lectures, Judge Hand went on to voice his doubts 
about the Court’s motives, saying that in the segregation cases “it seems to me 
we must assume that it did mean to reverse the ‘legislative judgment’ by a new 
appraisal.” 

He confessed he could not frame a definition “that will explain when the 
Court will assume the role of a third legislative chamber and when it will limit 
its authority to keeping Congress and the States within their accredited au- 
thority. Nevertheless, I am quite clear that it has not abdicated its former 
function, as to which I hope that it may be regarded as permissible for me to say 
that I have never been able to understand on what basis it does or can rest 
except as a coup de main.” 

In other words, the distinguished Judge is saying that the High Court does 
legislate. And that conclusion is quite like the premise on which Senator Jenner 
has based his bill to curb the Court in five fields. 


Senator Hruska. Have you anything further ? 

Mr. Sourwrne. Mr. Chairman, there are communications here bear- 
ing on the bill, which probably should go in the record. 

Would it be thought of the Chair that these should go in daily as 
they come along, or that the written communications should all go in 
one section ¢ 

Senator Hruska. Subject to the judgment of the chairman of the 
committee, my own thought is that it should probably go in a separ- 
ate section. 

Mr. Sourwrne. That can readily be done. We can have an appen- 


dix and, as a part of it, can put in all of the communications from 
outside. 


Senator Hruska. Very well. 

Off the record. 

(Discussion off the record.) 

Senator Hruska. We will recess until tomorrow at 10:30. 

(Whereupon, at 12:15 p. m., the committee adjourned, to reconvene 
at 10:30 a.m. Thursday, February 20, 1958.) 
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THURSDAY, FEBRUARY 20, 1958 


Unrrep States SENATE, 
SuscomMiTrre To INVESTIGATE THE ADMINISTRATION 
OF THE INTERNAL Security Act AND OTHER 
INTERNAL Security Laws, oF THE COMMITTEE ON THE J UDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:45 a. m., in room 
457, Senate Office Building, Senator Roman L. Hruska presiding. 

Present: J. G. Sourwine, chief counsel; F. W. Schroeder, chief in- 
vestigator. 

Senator Hruska. The committee will come to order. 

We will resume the hearings on S. 2646. And your first witness this 
morning is Homer Brett, Jr. 


TESTIMONY OF HOMER BRETT, JR., CHEVY CHASE, MD. 


Senator Hruska. Mr. Brett, have you a statement? I might ask 
preliminarily if you are making this statement on your own behalf 
or on behalf of an organization / , 

Mr. Brerr. I am m: aking this statement primarily on my own behalf, 
although I must inform you that I am a member of the American 
Legion, and that I speak for myself and not for the Legion. 

Senator Hruska. And does your statement give a little bac kground 
about yourself, personally, that will be of interest to those who will 
read this testimony later? 

Mr. Brerr. No, sir. 

Senator Hruska. Would you care to give us a brief background as 
to your profession and your activities in your profession, and so on? 
I assume you are a lawyer / 

Mr. Brerr. No, sir; I am not a lawyer. I am the son of a Foreign 
Service officer who served his country for 30 years; I lived with him 
most of my life. I am a graduate of the University of Virginia; I 
am a naval officer, lieutenant commander in the Naval Reserve, which 
1 am proud of. 

I have been selected for promotion to commander in recent w eeks. 
I have served with the Department of State and other departments of 
Government abroad, and I have recently, in December, resigned from 
the Government service to return to my life as a private citizen. [am 
now managing my own estates, and hope in the future to manage 
other people’ s estates as an investment counsel, if I can get started in 
that business. 
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Senator Hruska. Very well. You may proceed with your state- 
ment. 

Mr. Sourwine. Might we have the witness’ address, Mr. Chair- 
man ¢ 

Mr. Brerr. 3513 Leland Street, Rollingwood, Chevy Chase, Md. 

Senator Hruska. Very well. 

Mr. Brerr. May I read the statement, sir? 

Senator Hruska. You may proceed. 

Mr. Brerr. I request the privilege and honor of testifying that, in 
my opinion as a loyal citizen of this Republic and as a former em- 
ployee in the executive branch of the Federal Government of, by, and 
for these 48 sovereign, but inseparably federated, States of the United 
States of America, 1 oppose at this time the power of appellate juris- 
diction of the Supreme Court in the area of congressional investiga- 
tive activities even though I recognize that the Court has had such 
power historically and for good reason as long as the Court, in the 
words of Cook, “conserves the law,” and does not attempt to create 
law without the consent of the governed. 

Senator Hruska. Mr. Witness, we ought to have a little considera- 
tion for the reporter here. Will you slow up just a little bit. 

Mr. Brerr. It is my conviction, however, that the Court is mis- 
using such power to create new prince iples of government and moral- 
ity, ‘whereas the power was given the Court in order to protect the 
rights of specific individuals ‘and specific cases where injustice might 
have been done. The Court’s prerogative was not created to give it 
power of nullification over the carefully and well considered acts of 
Congress as attorneys, well versed in the common law and vested 
directly with untransferable powers by the electorate of the whole of 
the Nation. 

Over the past 25 years I have slowly come to the conclusion that 
Thomas Jefferson was correct in stating that the Supreme Court has 
a strong tendency, under a strong and willful executive force or power, 
to become a handmaiden of the executive branch of Government in 
carrying out dubious programs of social reform and change without 
the consent of the authorized constitutional representatives of the 
people. 

The authorized delegates of the people of the United States as a 
whole, and in part, are the Congress. Neither the Court nor the 
executive branch of Government reflect anywhere nearly as well the 
opinion of the unorganized individual citizen as does the Congress. 
Wherefor, then, should the subordinate powers of the Federal Union 
attempt to control and dominate the considered action of what Jef- 
ferson termed the “key branch of the Government”—the power para- 
mount, Congress, which may be che¢ked only momentarily by the 
subordinate powers—in order to make Congress think twice and se- 
riously—but cannot be permanently bloc ked by either the judiciary 
or by the executive ? 

It is inconceivable that pressure groups and vested interests could 
ever control completely the whole of Congress. Yet this cannot be 
so truly said of the subordinate branches of the body politic. We 
citizens must not forget that we have entrusted our delegates with 
powers so precious and so delicate that we have through the centuries 
instructed these self-same delegates that their power may not be dele- 

gated by them to any man or organization. 
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When then should we allow their power to be mutilated by the 
envious? When the power of Congress, Senate and House, to inves- 
tigate, and to gather information, in any field at any time, are de- 
stroyed by any other power of the Nation, the eyes and ears of the 
citizenry have been blinded and deafened and in all probability the 
electorate has been reduced to dumbness, for few executives appreciate 
criticism of those actions which they may full well believe to be in 
the interest of the State. 

The thinking, however, does not make it so. The Almighty gave us 
voices that we might warn our kind when we were hurt, for only He 
among all executives prepared even our bodies to protest against the 
scourges He might wittingly or inadvertently send against us. 

Destruction of the investigative power of Congress leads inevitably 
to license and corruption by the more hierarchial and authoritarian 
elements of Government which constantly in the history of mankind, 
and sovereignty over Him, attempted to relegate the role of the indi- 
vidual’s common law to abysmal oblivion. 

The authoritarian element has always espoused the Platonic theory 
that only an “elite’—whatever its brand might be—is capable of 
understanding what James I and Charles I chose to refer to as the 
“mysteries of the state.” It did not take Sir Edward Coke very long 
to point out to England’s commoners, our ancestors, that most of the 
“mystery” involved how much money Buckingham as Assistant King 
was squandering on the pearls he tossed on the ground to enjoy the 
sight of his fellow countrymen groveling at his feet. 

Did Sir Edward Coke, in Parliament ever call for the mutilation 
of the investigative power of the Commons, or even of the Lords / 
Certainly not. His life was dedicated to enlarging the power of Par- 
liament to look into the “mysteries” of the Crown. 

Plato’s hearts of gold soon turn to hearts of lead when the com- 
moners’ laws and attorneys are flouted, usually upon the theory that 
laymen are incapable of understanding the fine reason and philosophy 
behind the actions of appointive magistrates and courtiers whose ad- 
vancement depends upon the grace of myriad lords temporal acting 
out the role of lord marchers on the frontiers of the American social 
and political system. 

Let it never be forgotten that these same lord marchers were not 
above making private alliances with Welsh princes against the inter- 
ests of the English gentry and stout yeomanry. It would appear that 
as of several days ago one such lord marcher is now seeking a new 
terrain for his operations, having discredited himself first in his home 
counties and then in the Federal service, where he assumed improperly 
a royal prerogative, flouting like Buckingham the Nation’s tried Min- 
ister of State. 

For 25 long years, 14 of which I have served with the executive 
branch of the Government, I have seen the minions of the Executive— 
sometimes against the will of the President—reach out for more and 
closer control over the Nation’s private life. 

Each move was made on the ground that without the new powers 
being sought, the objectives of the Executive could not be carried out 
successfully. Laws made by Congress were reread into them. Rein- 
terpretations were made at great cost to suit official planners. 
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Throughout all this, Congress and the Senate were often not only 
criticized but reviled when their decisions did not suit the interest 
of the bureaucrat. 

When, on the other hand, Congress was weak enough to be cozened 
into acting as a rubber stamp it was not thanked ; it was patronized, 
as Charles I patronized Parliament, up to the time he was made to 
sign the petition of rights. 

Do the judiciary and the executive branch work together in com- 
bination to frustrate and to limit the activity of Congress? It is my 
opinion from my own past observation and reading that they do, 
particularly in that stratum of government where the ] petty politician 
and so-called career officer are indistinguishable from each other, 
the area of the GS-16, GS-17, and GS-18 grade levels. 

It is also my impression and personal conviction that at this level 
there are strong and clever left-wing influences—probably not Com- 
munist, but nonetheless quite tolerant of and susceptible to Com- 
munist ideology—which are dedicated to the creation of a fictitious 
dragon, called “Chauvinistic reaction against the centralized inter- 
nationalist welfare state and peaceful cooperation with socialist de- 
mocracy of Soviet republics,” which they feel must be eliminated from 
“reasonably” inclined councils of state. 

I first felt that I recognized such groups forming inside the execu- 
tive branch during our alliance with Soviet Russia. The group had 
little influence during the early part of the war, when I can remember 
that most of my peers and seniors were rather openly anti-Communist. 
As of December 1958, anticommunism is, generally speaking from my 
observation, rather unfashionable and anti-Communist talk is liable 
to leave the unfortunate impression that one is necessarily a Me- 
Carthyite, “a supporter of the DAR” or “the American Legion,” or 
worse yet, according to these political philosophers, not interested in 
putting a stop to the “terrible scandal” of the “Un-American Activities 
Committee” investigations. 

Naturally, everyone does not take this attitude, but I can say with 
utter conviction of sincerity and truth that no man who values his 
advancement will openly or loudly disagree with the aforestated 
attitude. I, for one, know nothing of McCarthy, but I do respect 
the other three, and am proud of my association with the American 
Legion, and equally proud of the job done by the Un-American Activi- 
ties Committee. 

It is interesting to note that today the “pitch” pushed by the left 
is not combating communism but vigorous crusading for “true 
democracy”; not attacking Soviet Russia, but attacking anti-Commu- 
nist dictatorships because if we allow them to ally with us we will 
be vulnerable to Soviet criticism in the eyes of the “democratic” 
world. 

Thus the Soviet may use any ally it chooses, yet we must use only 
such allies as are not vulnerable to Soviet propaganda. This policy 
leaves little room for choice. Fortunately, our aid to Communist 
nations is not presently under fire by Moscow; thus, in this area at 
least we are able, according to the left-wing clique, to “found” stable 
“friendships” for “the future.” The present form of “double think- 
ing” is beyond my mental accomplishment, and therefore I now speak 


as a private citizen, interested only in the stability and the security 
of this Nation. 
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My comments do not reflect in any way on the loyalty or political 
orientation of the vast majority of silent, docile, and inoffensive career 
employees up to and generally including grade 15. However, Con- 
gress might well study whether or not some officials in grades 16, 17, 
and 18 are really apolitical or not. 

My conviction is that they should be, but are not always so. In fact, 
in many cases the very nature of their jobs prohibits their being 
apolitical, and from their “career” positions play politics with those 
organizations which would strengthen the Communists’ position in 
our Nation. 

My own none too deep inquiry and observation of the Government 
scene has led me to the personal conclusion that at the present time 
there is a well- organized “ group toleration of Marxism,” “free think- 
ing,” or “opportunistic” connected with both the judiciary and the 
executive who are opposed to all forms of national sentiment. 

This group, moreover, would appear to favor all forms of interna- 
tionalism and collectivism. Such utter prejudice against nationalism 
and in favor of internationalism would appear to violate the common 
concepts of commonsense; for such precarious positions, fine though 
they may sound to the ear, ’ Jead to an inevitable reductio ad ¢ absurdum, 
that is, all nationalism is bad and all internationalism is good. 

From such fallacies the myths of salvation through doctrinaire 
philosophies are developed to produce “incorruptible men of reason,” 
such as Robespierre, who was willing to build his version of democracy 
upon the blood of innocents, a mighty poor foundation. 

The investigative activities of Congress have seldom been attacked 
except when they drive into the left-wing political arena favoring 
Soviet Russian connections. Investigations of crime, corruption, big 
business, fascism were all encouraged by the press, pressure groups, 
and even the other branches of the Government. 

Despite this public approval of congressional investigations there 
has always been raised a tremendous propaganda barrage against 
congressional investigations of communism or radical left-wing pro- 
Communist or pro-Soviet activity. In other words, there is always 
strong protection of those who would upset or jar rather than sta- 
bilize and ameliorate our existing American system of law, justice, and 
order, 

Were L to fail to inform this august body of the Nation’s own rep- 
reseniatives what iny impressions of the political milieu is at the 
present time, I would fai! in my duty to my fellow citizens, and to 
their one and only genuine and legal representatives and attorneys. 
Does what I have said condemn completely the executive and judicial 
branches of the Government? It doesnot. Ifa patient suffer from a 
small tumor which could grow and become malignant, one does not 
slay the patient. One attempts to help him by endeavoring to remove 
the cause of his misery and suffering. 

Under our parliamentary system of self-government both the execu- 
tive and the judiciary are under the law just as Coke pointed out that 
the Crown was under, and not over, the law. 

That there is an organized left-wing group within the executive 
and the judiciary, I now do not doubt for one moment. That this 
group is dedicated, well organized, and equipped to inspire its oppo- 
sition, I do not doubt. That a part of this group is wittingly pro- 
Soviet in sentiment I do not doubt. 
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The latter nucleus is mest clever in claiming to be the leaders ef the 
battle against “Stalinist dictatorship.” The movement paints Khrush- 
chev as moderate, tolerant, and willing to cooperate in the fight against 
dictatorship throughout the world. Now that Stalin is dead the real 
threat to world peace is not Soviet Russia, according to this group, but 
the remaining dictatorships of a reactionary and chauvinistic nature. 

Upon these the left wing would like to have us aid hammerlike 
blows irrespective of their anti-Communist positions. Thus, the So- 
viet Union may ally itself with dictators, but must not be criticized 
for this. Such action would, according to the left, disturb world 
peace. We must, they say, limit our military alliances to those na- 
tions which are so pure and socially minded that the U.S. S. R. will not 
be able to use our association with them as food for anti-United States 
propaganda. 

This may explain to some extent our aid of millions of dollars to 
Soviet Russia’s satellites. There has apparently been no Soviet ob- 
jection to such aid, far less than the objection to aiding these govern- 
ments which have not the same form of government as ourselves, but 
which oppose communism. 

The investigative activities of Congress are in my opinion being 
attacked today by the Supreme Court because of the latter’s inability 
to recognize the fact that the opposition to congressional investigations 
is mainly concerned with the determination of pro-Soviet elements, as 
well as others, to protect the liberty of operation of their coreligion- 
naires. 

This is one area in which Congress should surely have a free hand to 
investigate rather than be obstrueted. 

Congress has so far done a magnificent job of ferreting out the 
Communist operations in this country, and is naturally hated for its 
success by that element, who are not helpless either financially or 
politically. 

How much criticism did we hear from the leftwing of the congres- 
sional investigations of Fascists and Nazis during World War IT? 
None. Yet the element I refer to was then well organized and de- 
manded more and more action, including the investigations of officials 
of the State Department, who they presumed, falsely, to be pro-Fascist. 
All one heard from the groups I speak of were cries, cheers, and 
exhortations for more action. Now the shoe is on the other foot. 
Must investigation now cease / 

Congress should not allow its investigative power to be diminished 
in any field at any time. Today our national security calls for con- 
gressional investigation of communism. Twenty years hence the very 
men who oppose the present investigations may be again exhorting 
Congress to carry out a “no holds barred” investigation of some other 
enemy of theirown. At that time, if the Court maintained its present 
position, it would fall, one might assume, under heavy attack by its 
present “friends.” 

There is no power which has the right to prevent the people of the 
Nation from exercising their prerogative of maintaining liberty 
through eternal vigtlance. A self-governing people have the power 
to police themselves without hindrance by their own servants who 
sometimes act as though they would be masters. 

The electors and their delegates have in the past, and should in the 
future, always taken precedence over the appointive official’s views as 
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to where the Nation should go politically and socially. If the electo- 
rate does not demand socialism, for example, it is not up to the office- 
holder to insist upon it. Sovereignty resides in the public and the pub- 
lic is not represented fully by any other than its representatives in 
Congress. Congress turns the common law into statute law and 
statute law is over the Crown, not under it. 

I thank you. 

Senator Hruska. Mr. Sourwine, have you any questions ? 

Mr. Sourwine. Just one or two clarifying questions. 

Did I understand you correctly when I thought I heard you express 
the view that among the three branches of the Government, the Con- 
gress, the legislative branch is supreme ? 

Mr. Brerr. That was the concept of Thomas Jefferson, according to 
my understanding, and he made every effort, as I recall from reading 
Thomas Jefferson, to strengthen the Congress so that its powers would 
not be sapped by the other branches of Government. 

Mr. Sourwine. You use the phrase, “wildly irrational patriotic 
organizations,” as applicable to the DAR; what did you mean by 
that ? 

Mr. Bretr. I did not mean that as my own comment. I am a re- 
specter of it. 

Mr. Sourwine. You were indulging in satire or sarcasm at the 
same time? 

Mr. Brerr. Let me see—sometimes I confuse the meaning of the 
two. I was referring to what other people’s statements say. 

Mr. Sourwine. You similarly spoke of the activities, the House 
Un-American Activities Committee, as a scandal. That was not an 
expression of yours? 

Mr. Brerr. That was not mine. I was referring to that as the 
propaganda which is aimed at those enemies of congressional investi- 
gation. 

Mr. Sourwine. And you stated the Soviet Union must not be criti- 
cized. Again, that was not your view? 

Mr. Brerr. That was not my view. My view is that the Soviet 
Union should be criticized by us, and fully, when it is to our advan- 
tage. 

‘Mr. Sourwine. Mr. Chairman, I have no other questions. 

Senator Hruska. Thank you very much, Mr. Brett, for your ap- 
pearance here this morning. 

The next witness is Dr. Harold Malin. 


STATEMENT OF HAROLD MALIN, CUMBERLAND, MD. 


Mr. Matin. My name is Dr. Harold Malin, and my address is 128 
Union Street, Cumberland, Md. 

Senator Hruska. Do you appear here as an individual, or do you 
represent an organization? Tell us a little bit about yourself in 
either alternative. 

Mr. Matin. Sir, I appear here as an American, as an individual 
representing no organization, just wishing to express my own per- 
sonal views. 

Senator Hruska. Very well. Will you give us a little of your 
background, academic and professional and otherwise ¢ 
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Mr. Matin. Sir, I am a graduate of Allegheny School in Cumber- 
land, Md., a graduate of Lincoln Chiropractic College in Indianapo- 
lis, Ind. I am a trainer in the athletic department schools in 
Cumberland and I practice chiropractic. 

Senator Hruska. You may proceed with your statement. 

Mr. Mary. First of all, I would like to say that I, among a lot 
of people I know, am worried, extremely upset, about what we feel 
to be the danger to our American way of life posed by the Communist 
Party. We feel that the Supreme Court in recent decisions has been 
very, very lenient to communism. We feel that, if that continues, 
it will accelerate the progress of Communist subversion and the col- 
lapse of our American way of life. I was raised as an American, 
I like the American policy, I like the American philosophy, and I 
am going to do all that is in my legal power to maintain the American 
way of life. 

But it will be endangered if the Communist Party continues to have 
the free rein it has, as it was exemplified in Cumberland, Md., on 
December 4, 1957, whereby officials of the Soviet Embassy in Wash- 
ington, D. C., appeared in Cumberland. They made statements which 
I feel violated the promise of the Soviet Union not to go around the 
country making misstatements and spreading their Communist propa- 
ganda. These officials appeared in Cumberland and had the audacity 
to speak before the high-school students who were in the Jaycees 
sponsored contest, “I speak for democracy.” 

I also believe that when men of that type appear before a group of 
people, they have, in the eyes of the students who are inexperienced 
in such things, a lot of prestige. If you tell a person a lie, if that 
person has a sufficient amount of prestige and manner, there are a 
percentage of people who will believe what they are telling them is 
the truth. And you will weaken—they will fall for the line that has 
been foisted upon them by the officials of Russia that appeared in 
Cumberland. 

Now, just for example, I would like to read to you what they said. 
You can judge for yourself, you know as well as I know what is going 
on in the Soviet Union. The article from the Cumberland paper is as 
follows [reading]: 


Two officials of the Soviet Embassy yesterday traded views with members 
of the Cumberland Lions Club and the Junior Association of Commerce. Among 
the things they discussed were business and labor, domestic politics, education, 
and religion. That was held at the Ali Ghan Shrine Country Club in Cumber- 
land, Md. 

Education in the Soviet Union is completely free and without discrimination 
of any kind, Vladimir S. Lavrov, counselor of the Soviet Embassy in Washington, 
told the Cumberland Junior Association of Commerce last night at the Ali 
Ghan Shrine Country Club, and there were those high-school students there who 
naturally would be inclined to believe what he was saying. 

But before he spoke, William Alebaugh, a Fort Hill High School senior who 
won the recent Voice of Democracy speech contest sponsored by the Jaycees, gave 
his 5-minute talk in which he stressed why “I speak for democracy.” 

Six of the eight participants in the speech contest attended last night’s meet- 
ing, although all said they had received a number of telephone calls, most of them 
anonymous, urging them not to attend the meeting where the Russian diplomat 
was the principal speaker. 


The people, who called and tried to keep those students from going, 
advised them they did not want our good Americans to sit down, 
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break bread, and listen to the brainwashing that we felt they would 
be subjected to. [Continues reading: | 


Six of the eight participants in the speech contest attended last night’s meet- 
ing, although all said they had received a number of telephone calls, most of 
them anonymous. 

They all seemed to think it was educational to actually see and hear a Rus- 
sian, and they obviously did not agree with many of the things he said. 

Young Alebaugh said he was proud to be an American, “where we are per- 
mitted to worship in a way permitted only in a free land.” 

In the course of his remarks concerning youth in the Soviet Union, Mr. Lavrov 
said that his country also permits freedom of speech, freedom of assembly, and 
freedom of religion. 

The Russian, making his third speaking engagement before a Cumberland 
audience, said his country has a 10-grade school system which has eliminated 
illiteracy in 40 years since the 1917 revolution. Under the Czars only 25 per- 
cent could read, he said. 


People in Cumberland are supposed to believe that there is no 
illiteracy in Russia today. [Continues reading: ] 


Mr. Lavrov said the 10-grade school system has an obligatory curriculum 
which all boys and girls must take. The courses have been selected by the au- 
thorities as those to give the students all their necessary basic knowledge. 

All students then have a right to continue their free education in technical 
institutes or universities but only those with the best grades on entrance exami- 
nations are allowed to enroll. During the 4 or 5 years they attend these insti- 
tutes, the students receive stipends from the government to provide for their 
needs. 

Those majoring in electrical engineering, for instance, must participate in a 
mass-practice program at a factory where they get practical knowledge on its 
operation. There is not time for theoretical knowledge in these institutes. 
This program is successful in eliminating unemployment, he said. 


Gentlemen, I feel that I have read enough of that to give you an 
idea of what they have been telling the children i in C umberland. If 
it is desirable, I shall be glad to continue, or I will leave it with the 
committee for their per usal. 

Senator Hruska. That would seem to be typical. If you have other 
material in the statement, that can be submitted for the record. 

Mr. Maun. I have the material in the statement that could be 
submitted. 


(The material referred to was placed in the subcommittee file.) 
Mr. Matin. I have a comment on the Junior Chamber of Commerce 
of Cumberland and the Lions Club in Cumberland, Md. [ Reading:] 


The junior chamber of commerce and the Lions Club in Cumberland, Md., 
had a yen to know what life in the Union of Soviet Socialist Republics was really 
like, so they invited a man familiar with the scene to tell them. They learned 
that in Soviet Russia freedom of speech, of assembly, and of religion are strictly 
protected ; that the Russian people live 14 times better than they did before the 
revolution ; that the launching of sputnik testifies to the productivity of men who 
know that they labor for themselves; that the people are delighted to be ruled 
by the Communist Party because they “trust the party.” The expert assured 
the elders of Cumberland that the so-called satellite nations are entirely inde- 
pendent of Soviet Russia and that the party has no desire to communize the 
world. To whom had the junior chamber of commerce and the Lions Club 
turned to hear the truth about the U. 8. 8S. R.? To Vladimir Lavrov, counselor 
to the Soviet Embassy in Washington. 


There was a letter sent to the Cumberland News in comment which 
I would like to insert—which, by the way, they did not publish. 
[Reading :] 


Clips from many newspapers and magazines from coast to coast and many 
foreign countries frequently are sent to this office. Among the many which we 
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received, we cannot help commenting upon a story which appeared on December 5 
in your publication, headed “Soviet Officials Compare Life in Russia and the 
United States.” The Jaycees national contest, “I speak for democracy,” met 
with Soviet acceptance and participation at the local meeting reported here. 

I might say here that of all the editorial brainwashing I have read, this should 
take the prize for the year 1957—and I would suggest a prize (if the Soviets 
would cooperate) a nice, long vacation in Russia, not a guided tour, but a trip 
into the interior, into the slave camps of Siberia, where thousands of political 
prisoners—correction, millions—languish in this “freedom” which the Commu- 
nist, “making his third appearance before a Cumberland audience,” said per- 
sisted in Russia. 

You seem to live truly in editorial isolationism—what else would permit a 
“journalist” to report a meeting in such a way as to give the impression that 
Mr. Communist was telling the truth about freedom. If you are interested at 
all in the facts and truths about communism (certainly not reflected at least 
in this story), we should be glad to send you some authoritative material from 
inside or outside of Russia by those who know and have seen the Communist 
brands of “freedom.” 


That is an example of the things that develop, in my opinion, 
through the laxity of the Supreme Court in their control of the Com- 
munist threats. 

One added thing: In the same article in the same paper there is an 
article by Bob Considine concerning an interview with Mr. Bill Hearst 
with Mr. Khrushchev in Russia, in which they admitted they did not 
have freedom in Russia. 

If there are any questions, I would be glad to answer them. 

Senator Hruska. Are there any questions, Mr. Sourwine? 

Mr. Sourwine. I have no questions. 

Senator Hruska. Thank you very much for appearing. 

We will recess until tomorrow morning at 10: 30. 

(Whereupon, at 11:20 a. m., the hearing was recessed, to reconvene 
at 10:30 a. m. February 21, 1958.) 


LIMITATION OF APPELLATE JURISDICTION OF THE 
SUPREME COURT 


FRIDAY, FEBRUARY 21, 1958 


Unirep States SENATE, SuscomMItTTrEE To INvEstTI- 
GATE THE ADMINISTRATION OF THE INTERNAL SECURITY 
Acr AND OruHer INTERNAL Security Laws oF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met, pursuant to recess, at 11:40 a. m., in room 
457, Senate Office Building, Senator Roman L. Hruska presiding. 
Also present: J. G. Sourwine, chief counsel; Benjamin Mandel, re- 
search director; and F. W. Schroeder, chief investigator. 
Senator Hruska. The committee will come to order. 
This is a resumption of the hearing on S. 2646. 
Our first witness will be Robert Morris, of Point Pleasant, N. J. 


TESTIMONY OF ROBERT MORRIS, POINT PLEASANT, N. J. 


Senator Hruska. Mr. Morris, the role is just a little bit, reversed 
this time. You used to sit with the questioners, now you will be the 
witness and be questioned. 

Mr. Morris. I am happy to be here, Senator. 

Senator Hruska. You may proceed, Mr. Morris. We are glad to 
have you here. 

Mr. Morris. Shall I go on through with the statement ? 

Senator Hruska. Yes; or you may file the statement, and make 
such comments as you wish, and we can follow that procedure with the 
other witnesses. 

Mr. Morris. Senator, what I have done is just try to condense this 
into two pages. May T read it, and then you can ask your questions ? 

Senator Hruska. All right; we will proceed that way. 

Mr. Morris. The Constitution of the United States provides that 
the Supreme Court shall have appellate jurisdiction “with such ex- 
ceptions and under such regulations as the Congress shall make.” 

It is clear from this article of the Constitution that the Supreme 
law of the land provides that Congress has not only the power but the 
duty to regulate and to make exceptions to the appellate jurisdiction 
of the Supreme Court whenever necessary. This is an obligation that 
Congress cannot take lightly or dismiss, 

The check-and-balance system of the Constitution must be affirma- 
tively preserved and Congress cannot abdicate where its responsibili- 
ties are so clearly defined. 

Mr. Sourwrne. Mr. Morris, do you believe that this particular 
provision of the Constitution that you have read was put in there as 
a part of the check-and-balance system ? 
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Mr. Morris. It seems to be an essential cornerstone of the check- 
and-balance system. 

Senator Hruska. Would you say that the language to which you 
referred in your opening sentence, “with such exceptions and under 
such regulations as the Congress shall make,” was intended to be 
limited to minor exceptions and to procedural matters, or would you 
say that it would go to the substance and to the real matter of things? 

Mr. Morris. Well, reading and rereading the Constitution, Senator, 
would give you the impression that these things are put in with an 
express purpose, that none of them is put in lightly , and none of them 

“an be dismissed as procedural. This is substantive. And I think 
particularly what the Founding Fathers had in mind, Senator, is just 
what Judge Learned Hand pointed out in the Oliver Wendell Holmes’ 
lectures, that you can have such things as excesses of judicial authority, 
that is as despotic as excesses of executive authority, which was the 
primary motivating force in bringing about the creation of the 
Constitution. 

This committee, in considering S. 2646, is clearly performing the 
duty set forth in article III of the Constitution when it holds hear ings 
to assess the records of the Supreme Court with a view toward de- 
termining whether “regulations” or “exceptions” to the appellate 
jurisdiction of the Court are necessary. Congress in doing this is 
performing its constitutional duty. The fact that this elemental 
activity draws criticism is proof that some sectors of our political life 
expect Congress simply to play dead—and from my experiences in 
Washington, here, Senator—they number at least 7 years—I find that 
more and more Congress is abdicating in its role of living up to its 
fundamental and elemental duties. 

More and more people expect that Congress should just go along 
with the executive branch of the Government, and now this trend 
again is being reflected when it is expected to go along with the judicial 
branch of the Government. 

I think that under the framework of our Constitution the dominant 
partner in the tripartite partnership is the Congress. That is my 
assessment of the Constitution. 

And I think that now, because of the developments in recent years, 
that you have a realinement, and that Congress is no longer the dom- 
inant of the 3 members of the 3 branches of the Government, bu 
rather is the least of the 3 in leading the country at this particular 
perilous time. 

The activity in these hearings is to be strongly commended, since 
it marks a reversal in the pattern of performance of past Congresses 
Past Congresses have consistently retreated in the face of encroac ‘h- 
ments on their duties and powers by aggressive judicial and execu- 
tive authority. These retreats have been particularly distressful in 
view of the encircling perils that are besetting our country. At a 
time of great crisis to which we are drawing nearer every day, we 
need the full benefit of our check-and-balance system. 

Because Congress has not dutifully and courageously performed 
its investigatory duties with respect to the serious underlying de- 
ficiencies in our executive branch, these deficiencies have been con- 
cealed under a blanket of complacency. 

Congress has meekly accepted the finality of various Executive 
orders when it should have insisted on learning the underlying facts. 
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This delinquency has taken place while our mortal enemy, the Soviet 
Union, has been allowed to surpass us in vital areas of military and 
scientific achievement. 

If the full force of our check-and-balance system had been exer- 
cised, the investigatory power of Congress would have brought into 
the glare of public scrutiny the execu tive branch’s many defects that 
have made possible our retreat from a position of great eminence. 

More recently it has been an aggressive majority on the Supreme 
Court that has been hastening the decline of congressional investi- 

gatory power. 

I call attention to Judge Learned Hand’s recent Oliver Wendell 
Holmes lectures where he discusses the excesses of judicial authority. 
I don’t know whether I should offer those for the record, or whether 
you already have them in the record, Senator. 

Senator Hruska. We do not have them; we have portions in refer- 
ence to them, however, as of this time. 

Mr. Morris. I know time is short t, and I would not develop that, 
Senator. 

In the Watkins case, Chief Justice Warren has undertaken to pre- 
clude congressional inquiry into the organized Soviet conspiracy here 
on the contention that there is a “first-amendment freedom of asso- 
ciation” that Congress must respect in questioning witnesses who 
have participated in the conspiracy. Since the whole Communist 

‘wbal against us is a network of associations, how is Congress to arrive 
at the underlying fact antecedent to legislation? As Justice Clark has 
pointed out in dissent, there is no precedent either in the Constitution 
or in judicial precedent for this “first-amendment freedom of 
association.” 

Of course, the Chief Justice states in that Watkins case that if you 
get into this area, then what the Senate or the House of Representa- 
tives must do is to get an express grant of authority from the whole 
body. Well, Senator, I know, and I am sure you know, what an 
impossibility and an unrealistic thing that would be. 

As soon as you come into a new area of investigation, you would 
have to stop your investigations and get a grant of authority from the 
Senate of the United States to proceed. 

When I was a counsel to the various committees down here, Senator, 
I found very often that to get a broad original grant of authority 
sometimes would take weeks and months, and to get a grant of author- 
ity for a particular area of investigation with the Senator s, as busy as 
they : are, is an utter impossibility. 

It has always been baffling to me that this protective judicial device 
which shelters Khrushchev’s advance agents here was explained for 
the first time when Soviet power was very high and threatened to 
eclipse the civil liberties of us all. I mean if Soviet power was not as 
formidable as it is. 

These people are now taking fixes on our very coastlines here, and at 
this particular time we are creating new law, new judicial prec edents, 
in order to protect the advance agents of Khrushchev, and that, to me, 
just does not make sense, Senator. 

At the same time the Court expressly applies a double standard 
when it states that the protection it gives to Communist agents does 
not apply when Congress is investigating businessmen or financial 
forces. 
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I think you will find, Senator, that is an express statement of the 
fact that there is a double standard being applied by the Court. 

But the extraordinary judicial development of the Watkins decision 
was the fact that a wholly new judicial Sia was being performed. 
No longer was the Supreme Court restricting itself to declaring un- 
constitutional an act of Congress, after the precedent of Marbury v. 
Madison, but it was now undertaking to declare unconstitutional ap 
activity of Congress, that is, its investigatory function. Such an 
encroachment must be resisted. 

S. 2646 would, among other things, restrict the appellate jurisdiction 
of the Supreme Court in any case where there is drawn—this is the 
first provision—into question the validity of any function or practice 
of, or the jurisdiction of, any committee or subcommittee of the United 
States Congress, or any action or proceeding against a witness 
charged with contempt of Congress. 

Now, I address myself for the most part to that particular one, Sen- 
ator, because, if this were passed, this would be an assertion, on the 
part of the Congress, to preserve its basic existence, because Congress 
cannot function if it cannot learn the facts of the day. 

You do not want a Congress to take action that does not know the 
reality of the day, it has to investigate first. And if it investigates 
and knows the facts, then it can legislate intelligently. 

As I say, this iselemental. For the judiciary to challenge the fune- 
tion, the practice, or the jurisdiction of the Congress is encroachment 
on legislative power. Congress must, when this condition prevails, 
exercise its constitutional powers and duties to resist this encroach- 
ment. 

The enactment of S. 2646, therefore, would provide a healthy asser- 
tion of constitutional power under the Constitution at a time when 
many students of constitutional law have begun to despair of Congress’ 
dutifulness in upholding the Constitution. 

I recommend to the committee Senator Herbert O’Conor’s recom- 
mendations as chairman of an American Bar Association committee 
which made a report to that body last year in London. 

I think if the committee will read the serious tenor of Senator 
O’Conor’s questions and recommendations, that this particular report 
will clearly show that the American Bar Association is intensely con- 
cerned by the prevailing judicial drift. 

Senator Hruska. Any questions, Mr. Sourwine? 

Mr. Sourwine. I think just one, Senator. 

Judge Morris, you speak of the judiciary challenging the functions 
and the practices of the jurisdiction of Congress. 

Actually, S. 2646 would not remove the right of an individual to 
make a judicial challenge against what he might assert to be a con- 
gressional excess or an unreasonable or arbitrary action; would it? 

Mr. Morris. No; it would just deny the appellate jurisdiction to the 
Supreme Court. 

Mr. Sourwine. In other words, no individual’s day in court is being 
taken away from him? 

Mr. Morris. Quite the contrary, you will find in most of these cases, 
very often you have 2 or 3 judicial determinations and judicial re- 
views. What it simply does is take away the fact that the Supreme 
Court should be again the final arbiter on these things. Every man is 
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going to have his day in court, every man is going to have his right of 
Judicial review. 

These things are not being interfered with by this bill in any sense 
of the word. 

Mr. Sourwrne. Is there any right of judicial review, Judge, or 
isn’t that a matter of grace, in each instance ? 

Mr. Morris. It is a matter of grace, but still, Mr. Sourwine, under 
this 

Mr. Sourwtne. When you say “right of judicial review,” you mean 
the right to have a court pass on the matter in the first instance. 

Mr. Morris. That is right. 

Mr. Sourwine. Not the right to go on through appeals and appeals. 

Mr. Morrts. It is not a right of judicial review, the opportunity of 
judicial review. 

Mr. Sourwine. Ihave no other questions. 

Senator Hruska. Thank you very much, Judge Morris, for your 
appearance here. I am sure that the testimony you have given will 
be very helpful. 

Mr. Morrts. Thank you very much, Senator. 

Senator Hruska. The next witness is Mr. Latimer. 





TESTIMONY OF IRA H. LATIMER, CHICAGO, ILL. 


Senator Hruska. Mr. Latimer, the committee is a little short on 
time, there are other commitments which have both preceded and 
which will follow this. I wonder if we could consider this statement 
submitted for incorporation into the record and be considered as read, 
and then you cover briefly the high points in it narratively. 

Can you do that? 

Mr. Larmoer. Yes. I think at the beginning of the fourth sentence 
it should be corrected to say that when I began working. 

Senator Hruska. Very well. That correction will be made. 

Mr. Latrmer. And I have made another correction or two and I 
will submit this as the corrected copy. 

Senator Hruska. If you submit that to the reporter, he will include 
that in the record as corrected by you. 

Mr. Latrmer. All right. 

Mr. Chairman and members of the committee, my name is Ira H. 
Latimer and I reside at 5013 South Dorchester Avenue, Chicago, Tl. 
My occupation is public-relations consultant and I am presently exec- 
utive vice chairman of the Illinois Right-to-Work Committee. 

T have also been the executive secretary of the Chicago Civil Liber- 
ties Committee since 1936. This was formerly a local affiliate of the 
American Civil Liberties Union. When I began working for the 
CCL, strictly as a humanitarian, I found known Communist Party 
members on my board, as part of then popular and widely accepted 
“united front.” It is difficult for people to realize now how popular 
this was in the thirties and forties. Through the years after 1936, I 
was often sent to this or that office or meeting where I saw known 
Communists. I did so, and a year and a half were enough for me. 
In 1947-48 I took the CCLC away from party control. 

For this brief period I was, therefore, a member-at-large, supposedly 
under the discipline of the Communist Party in Chicago. I subse- 
quently cooperated with the FBI from 1949 to 1954 by furnishing it, 
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at its request, with information concerning individuals assigned to it 
for investigation. Furthermore, when requested by the Department 
of Justice, I testified before the Subversive Activities Control Board 
in May 1954 as a witness against the National Council for American- 
Soviet Friendship and its Chicago affiliate, which, in accordance with 
my testimony, was found to be subversive. 

I am qualified by experience and training to speak in support of 
S. 2646 as proposed legislation to protect the “Union, establish jus- 
tice, insure domestic tranquillity, provide for the common defense, 
promote the general welfare, and secure the blessings of liberty to 
ourselves and our posterity.” To fight the Communist conspiracy you 
have to have a firmly fixed goal, you have to have convictions, and the 
courage of your convictions. The Communists are a fanatical and 
dedicated conspiracy devoted to class war and a social revolution which 
will utterly destroy all the constitutional principles just enumerated. 

If unchecked, they will cheerfully outfight, outlive, and outdie all 
of us. To find a parallel in western civilization you have to go back 
to the time of the early Christians. No Christian martyrs were pos- 
sessed of more devotion to their cause than are present-day, hard-core 
Communists. The faith of the Communist in man outshines the faith 
of Christendom in God. Communism is a new golden calf, wor- 
shipped with passionate idealism by passionate materialists. 

To the ignorant and sadernetvieaal. it can have a Messianic glow. 
Ultimately faith in God is greater than faith in man—this will be 
proven. But meanwhile we may all suffer the fate of ancient Israel 
and Judea, overrun by pagan forces. The average American had 
better face this: he, too, could suffer the fate of the lost tribes of 
Israel. 

The day may well come when, as was the case for many centuries 
with the Jews and their synagogues, respect for individual personality 
survives only in churches and synagogues. It may be possible no- 
where else to speak the truth and worship God. And the court deci- 
sions, which are sought to be remedied by S. 2646, have brought that 
day a lot. nearer. 

You might say, so to speak, that I was a “civil liberties fellow trav- 
eler” and a “peace fellow traveler” with the Communists for two 
decades of “united front” popularity. 

I had been led into the Marxist ideology and front organizations 
during my student years by highly respected professors, clergymen, 
lecturers, and writers. Such was the end product of the “social gos- 
pel” preached in so many places. I found it at last to be the end of 
the road for American ideals. 

I “broke” with the Communist Party and with Marxism when I 
discovered for myself by hard, direct experience, through a closer-up 
examination of the party and its methods, by the events in Eastern 
Europe after V—-E Day, and by the ruthless destruction of liberals and 
socialists by the Soviet Union in Eastern Europe at the end of World 
War II in Europe, that the Communists and socialists were fakers 
and phonies in regard to civil liberties and peace and social idealism. 

I learned the hard way. Whereas earlier I had fought hard hand 
in hand with the Communist Party for civil liberties, since 1948 I 
have year by year fought increasingly hard against the Communists, 
Socialists, and entire united front of political liberals who are the de 
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facto advance running dogs of communism, though the traditionally 
optimistic Americans can hardly see this. 

The pretended defense of civil liberty in our courts by the Com- 
munists and their allies is an important part of the class war and so- 
cial revolution run by the Kremlin dictatorship to destroy our polit- 
ici ¥ liberty and our civil liberties. 

2646 is aimed at sounding the alarm to the Nation and to the 
individual States that our courts are being used by the Communist 
conspiracy to subvert and destroy our freedoms from within. 

I can testify to many illustrations of this. But my testimony 
for example, that of Dr. Frederick Charles Schwartz on the House 
side—seems to fall mostly on deaf ears. 

I have thought a great deal about this phenomena of popular Amer- 
ican disbelief in the dirt and murder of communism. It isso striking 
that I have tried to delve deeply for an explanation. 

I think there are two religious and philosophical foundations in- 
volved. In my case, I have been cure ed by experience from relying 
on these false foundations. I would not want to prescribe for others 
my own bitter experiences, but I am afraid the “cure” of millions of 
my fellow Americans is going to be the hard cure also. Their refusal 
to believe how evil communism can be has the same two foundations 
that I relied on in the days before I broke with the party. 

The first foundation is the optimism of Americans who have been 
trained and conditioned by more than two centuries of successful con- 
quest of man and nature to believe that in the end they will always win. 

Americans believe that sooner or later everything progresses in 
the right direction. Therefore, they refuse to take seriously the mur- 
derous threat of the Communist International. And if this threat 
becomes successful, it will be in large measure because of the average 
American’s pride and optimism. “Pride goeth before a fall.” 

The second foundation, upon which the acceptance or tolerance of 
communism rests, is a belief in the natural goodness of man. Our 
forefathers did not so believe. They were profoundly skeptical of 
the trustworthiness of any man or men, themselves included. There- 
fore they wrote a Constitution full of checks and balances and limi- 
tations. Thomas Jefferson may possibly have been a semioptimist 
about. human nature, but the rugged drafting work of Madison, Ham- 
ilton, and others was imbued with the religious conviction of original 
sin. Anglo-Saxon Protestantism, at least, seems largely to have for- 
gotten this. 

I can find it occasionally in the writings of Reinhold Niebuhr and 
Arnold Toynbee, but I have not encountered it much anywhere else 
in contemporary Protestantism. Of course, it is deeply rooted in the 
traditional statements of the major Protestant churches. 

A simple illustration would be from paragraph 67 of the Methodist 
Discipline: 





Original sin * * * is the corruption of the nature of every man * * * whereby 
man is very far gone from original righteousness, and of his own nature inclined 
to evil, and that continually. 

Some of Dr. Niebuhr’s public statements lead me to believe that he 
does not share this view very fully, though I think Toynbee does. 

Father ee Ginder, editor of Our Sunday V isitor, the Rev. 
John E. Coogan, S. J., and Prof. Sylvester Petro have recently given 
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voice to the Catholic interpretation of this phase of Christian doctrine 
as applied to labor problems. 

Of course, Father Edward A. Keller’s book, the Case for Right to 
Work Laws, is the contemporary Catholic classic on this subject. 

But let us return from this excursion—which I assure you covers 
ground of profound importance for the bill before you—to something 
nearer home. The United States Supreme Court went out of its way 
to take jurisdiction of the Schware (N. Mex.) and Koenigsberg 
(Calif.) cases—and in these instances to compel the admission of 
ex-Communists or fifth-amendment Communists by the States to prac- 
tice law. 

I am not aware that either of those individuals has an active anti- 
Communist record. The meaning is clear to the party and its allies— 
you are more sure of legal protection if you defend the party by keep- 
ing quiet about past or present party affiliations than if you cooperate 
with either the legislature or the executive in exposing and prosecut- 
ing the Communist conspiracy. This policy of the Supreme Court 
of the United States is a grave threat to the civil liberties of the 
American people and the adoption of S. 2646 would help correct this 
subversive policy. 

Although I consider my own bitter personal experiences in my 
home State grossly unfair and to be a miscarriage of justice as to both 
the law and the facts, and although I would be glad to have any lawyer 
examine them objectively, nevertheless, even though the rule would 
have been against me, I am bound to support section 1258 (5) of this 
bill, which limits the appellate jurisdiction of the United States 
Supreme Court as to— 


any law, rule, or regulation of any State, or of any board of examiners, or simi- 
lar body, or of any action or proceeding taken pursuant to any such law, rule 
or regulation pertaining-to the admission of persons to the practice of law 
within such State. 

There is no question but that the Communists, Socialists, Marxists 
of other splinter groups, and their fellow-traveling Liberals and La- 
borites, have deeply infiltrated both the State and Federal courts in 
many cases, so that this bill, S. 2646, will not automatically solve the 
problem of subversive legal decisions in the field of antisubversive 
legislation and administration. 

The National Lawyers Guild, the American Civil Liberties Union, 
and the National Association for the Advancement of Colored People 
are allied with the whole legal apparatus of the Communist Party, 
which is on the offensive against every governmental measure or act 
to defend the political and civil liberty of the American people against 
the takeover by the Marxist conspirators. I stand ready to support 
this statement under oath. 

But as Judge Robert Morris noted in his introduction to Outlawing 
the Communist Party: A Case History, the Communists and their 
allies in this country have persisted through the years in their inter- 
pretation of the laws until they have won. Cooperative Government 
witnesses (David Greenglass and Harry Gold) languish in prison 
while Communist Party leaders are released and given the green light. 

Consequently, it is hard to volunteer testimony of the kind I am 
offering and hope for any peace or comfort of mind. The retaliatory 
apparatus starts at once and seeks to destroy your character as well 
as your earning power. 
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I know all too well about that. The whole temper of the American 
people is set against believing any such thing as I am saying. 

People who offer such testimony, and buttress it with unchallange- 
able facts, become social pariahs. 

They are sitting ducks for being ridiculed as alarmists and dis- 
credited in every way possible, on the ground that things could not 
possibly be so bad. Or else on the ground that people could not pos- 
sibly be so bad. These are the two tiresomely familiar grounds which 
are met in every direction by those who know. These grounds are 
encountered in the press, in the pulpit, on the radio, and, worst of 
all, where it really hurts—in the efforts of such informed individuals 
to make a living. That’s where I have met it. Those who really 
know from former experience how ruthless the Communist apparatus 
is are simply given the DDT treatment—“drop dead twice.” Some 
of us may not be able to keep going. We may have to take the advice. 
But nevertheless the following is part of as I know. 

So-called “minorities” are used chiefly by Communists and their 
idealistic dupes to create political and economic conflicts which the 
Kremlin then uses in its social revolutionary warfare against all 
Americans. The party uses a formula: Use the minorities and mass 
organizations as a sword and a shield—meaning, that the party 
manipulates racial, religious, nationality, and other so-called minori- 
ties, in any or all of their legitimate organizations, and any other 
mass organizations such as unions, churches, women’s and youth or- 
ganizations,. to attack the competitive free enterprise social order of 
our constitutional Republic—and uses the idealism of these bodies 
of public opinion and political pressure for the purpose of defending 
the party and the Soviet Union under the guise of civil rights and 
peace. 

The success of the Communists and their allies in capturing or in- 
fluencing the majority of American voluntary citizens’ organiza- 
tions, and neutralizing most of the rest, has been made a matter of 
public record by the cross-section exposures made by the hearings and 
reports of the House Committee on Un-American Activities, the Sen- 
ate Internal Security Subcommittee, the testimony of the FBI and 
other Federal security investigation agencies before congressional 
committees, and the records of the several State commissions investi- 
gating the Communist conspiracy as it has infiltrated and subverted 
citizen organizations and public life, before the Supreme Court deci- 
sion outlawing State antisubversive laws. 

Let me interpolate at this point, what a body blow the decision was 
to America. The instant result was to raise astronomically the ratio 
of rats to hunters. 

The 100-year growth of Marxism in the world has created the great- 
est crisis in the history of western society. 

Its poisonous ideology has been aided by the humanism—actually 
Protagorean paganism—of the so-called intellectuals in the seminaries 
and churches, which I have experienced personally, and in the chan- 
nels of formal education and mass communication. 

I have seen other quotations besides that from the Chief Justice 
of the Supreme Court, which tell me that others on the bench are 
humanists, and I am telling you, humanism leads to paganism which 
leads to communism. 
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I have many times reflected to myself that there is no ultimate de- 
fense for this country except the religious. Unless the churches re- 
cover some measure of the skepticism about human nature, entertained 
by great “doctors” of the Catholic Church like St. Augustine, or by 
Protestants like Calvin, Wesley, and Jonathan Edwards, I fear we 
are all comfortably resting in the shooting gallery for Communist 
materialism. 

In the end, the most logical humanist is a Communist. I speak as 
a minister of the Gospel, from experience. 

Only those who have seen the inexorable logic of communism, as I 
have, can believe this, at first. Our task is to convince the many 
without their having to suffer in the learning process. I do not know 
whether we can succeed in this or not. This may be the last genera- 
tion of free Americans. 

Our Founding Fathers were God-fearing men who believed in the 
reality of sin and the evil of a sinful world. They were skeptical of 
human nature and wrote into the organic law of the land the separa- 
tion of powers, and sought always balancing forces, one checking 
another. 

They fostered the ownership of private property and registration 
of patents to promote a competitive capitalist economic system in 
which economic power would Se diffused as widely as possible, and a 
rising standard of living made possible through free commerce and 
the invention of labor saving machinery. 

When the country was threatened by the “robber barons” in the late 
1800’s, it promptly passed the antitrust laws—a piece of legislation 
about as eeretes of human nature as you could ever hope to see. 

Why we should be optimistic now about the nature of union leaders 
compared with others, and exempt them from these laws, I do not 
. All are human, “all have sinned and fallen short of the glory of 

Our Constitution does not repose trust and power in any man, but 
the modern pagans, today used as catspaws by the Communist con- 
spirators, are turning our courts over to passionately sincere liberals 
who are believers in the “social gospel” or “social morality” or “social 
welfare state” wherein mere men, supposedly “good men,” will 
promise to eliminate the evils of the world if they are given the power. 
I cannot refrain at this point from a direct quotation attributed in 
the press to the Chief Justice of the United States, in a speech in 
Indiana a month or two ago—that we are to correlate “law with his- 
tory, economics, and all the social sciences available in the solution of 
human problems.” As far as I am concerned, that is first of all 
humanism; second it is the same dangerous incorrigible optimism 
that infects America generally; but third, and worst, it is an excuse 
for rendering decisions not on the law as it was written but accord- 
ing to the latest views of the Justices on how it ought to have been 
written. 

If that doesn’t make for a completely fluid body of law, I don’t 
know what would. And if that definition doesn’t fit the attitude of 
the Supreme Court, in the cases intended to be remedied by this bill, 
S. 2646, then I am unable to define the Court’s attitude in these cases. 
_ The philosophical theory behind these Supreme Court decisions, 
in my opinion, is that communism and socialism should have the 
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freedom to overthrow the “evils” of the status quo and create a 
man-made utopia. This is the tacit assumption that what is, is wrong, 
and that may or might be, is right, or at least better. 

And along with this goes the incredible, but inevitable, arrogance of 
humanism: “We, the Justices, know or can foresee what is better.” 
The majority of Justices in each case appear to be believers in men— 
believers in inevitability of progress following the teaching of John 
Dewey—believers in exactly aaa Chief Justice Warren said—the 
inevitable logic of which is to believe in the Marxist doctrine that 
socialism is the next and higher stage of economic development of 
mankind. 

Perhaps they are even believers in a “Christian socialism,” which 
is tolerated in both Protestant and Catholic circles, indistinguishable 
in its application from the materialistic modern paganism which says 
that “man is the measure of all things” as Protagoras did in the 
fifth century before Christ; that man is the master of his destiny and 
can therefore breed and train the perfect man, the Socialist man (as 
William Z. Foster predicts), who will inexorably be the Communist 
man, 

Those of us who have been through this Marxist summer madness 
realize the present decisive phase of the battle for freedom and civil 
liberties and the dignity of man which depends on a realization of 
his shortcomings. The people of the United States and world are 
now engaged in this. We urge the Senators and Representatives 
in Congress to enact S. 2646 without delay and take every other 
possible action to combat the believers in man and the atheist interna- 
tional Communist dictatorship which is a very clear and present 
danger to our rights and liberties, our constitutional Republic and our 
very lives. 

I ask leave to file a supplementary written memorandum covering 
the six emotional tools of communism. 

And I also would like to file a statement called the Emotional 
Arsenal of Communism, which I prepared and which may be of 
some use to the committee. 

Senator Hrusxa. That will be included. 

(‘Lhe statement referred to is as follows :) 


THE EMOTIONAL ARSENAL OF COMMUNISM 


By Ira H. Latimer 


The Communist emotional apparatus consists essentially of six appeals. 
These are to fear, hope, pride, hate, envy, and pity. Administered in suitable 
doses and mixtures to the human organism, and compounded into the end product 
of suspicion, these appeals will confuse practically anybody not protected by 
either casehardened experience or a deep religious faith. Brute force must be 
applied by communism in the countries nearby Russia, like Hungary and other 
satellites, whose people know from experience what communism means. Where 
there is no firsthand knowledge of Communist brutality, these emotional in- 
tangibles are so effective that the opposition to communism practically wilts, as 
in this country. 

Because the play on these emotions is so subtle and so skillful, and so seldom 
understood in America, let me give brief illustrations of each. 


FEAR 


The fear of being “different” is sedulously cultivated. So also is the fear of 
being called a reactionary or an obstructionist or a pessimist, or “antisocial” or 
even just “odd.” Pressures like those described in William Whyte’s the Organ: 
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ization Man, exploit to the utmost, in the whole society, the desire to “get along.” 
It is intimated that no “respectable” person should indulge in needless ’’contro- 
versy.” (Of course, if you argue for freedom of speech for Communists or their 
fronts, that’s different (that’s a public service) .) 

This array of general pressures is skillfully brought to bear in particular 
cases. 

In Illinois, the Jand of the Lincoln-Douglas debates, where large numbers 
voiced their opinions about slavery a century ago, there is today a fear even to 
discuss the new slavery of compulsory unionism. The number of organizations 
that have dared to take a public stand at the State level, in opposition to this, 
can be counted on the fingers of one hand. From 50 speeches in 40 places to 
3,000 people on this subject, and endless interviews at State and county fairs 
and on street corners, I can assure you that the home State of the “great debate” 
on freedom and slavery is still afraid to debate this new slavery. The corporate 
world hesitates. “Public relations” comes to mean to do nothing that will 
cause the public to argue. The passion for “conformity” and “getting along” 
is carried down to the youth level. The “organization man” becomes the beau 
ideal of American youth and, in a thousand subtle ways, fear is made to serve 
all too well the purposes of the Communist International. Social pressures are 
instantly brought to bear on dissenters or skeptics or independents. I have seen 
a women’s club sit utterly stone faced at a discussion of the dangers of com- 
munism. 

Finally and very effectively this fear of criticism and ostracism at the intel- 
lectual level is matched at the working labor level by the fear of violence, all too 
frequently realized. 


HOPE 


The American is a chronic optimist who is always hoping for the good old times, 
or else the better new ones. AS a rule, he believes in perpetual progress and 
the perfectibility of human nature. His success in “do it yourself” practices 
has effectively cut him off from the older and deeper tradition of ultimate dis- 
trust in human nature. As an optimist, he is a natural target for every do- 
gooder who assures him that by doing only a little more good, he can so achieve 
semiutopia and thus will be able to relax and enjoy himself. Whatever evil 
remains will shortly be brought under control, he is assured, and then we shall 
all go forward toward the new society. Probably intellectuals, and the clergy 
as a Special branch of the intellectuals, are the most susceptible to these blandish- 
ments of the Communist arsenal. They are certainly the most vocal after they 
have been “taken.” 


PRIDE 


This, rather than “hope” as in the common phrase, is the real converse of “fear” 
in the present context. 

First, everyone wants to feel respectable in society. It becomes “unrespectable” 
or even contemptible to denounce certain actions, certain social and political 
trends, or certain decisions of the courts. Thus, you lose your respectability, and, 
therefore, some of your pride, if you take part in such denunciations, or tolerate 
or defend those who do. You “lose caste.” The appeal to pride becomes the inti- 
mate companion of the appear to fear, in order to inhibit your freedom of judg- 
ment, speech, or action. 

Second, in promising individual cases, a more subtle appeal is made to the pride 
of particular people to be “tin the know.” Certain developments are coming, you 
know, and you are undoubtedly the right person to anticipate these developments. 
“Get in on the ground floor”; be ahead of the common masses. This is Hitler’s 
appeal to the master race—the Herrenvolk. All around this fair country of ours 
there are individuals who have staked out for themselves some special spot in the 
“new society.’ They do not necessarily expect that it will be Communist. They 
merely know that it will be different, and that they are among those who have 
“got thar fustest with the mostest.” A great many of them expect that the “new 
society” will be better and less brutal. I can tell them differently. It will be 
worse and more brutal. 

Third, there is the general natural pride of every American in America. This 
is reinforced and buttressed by the convictions that he grew up with—that all 
that is American is good, that every American is competent, and that America 
will always be ahead. To challenge these delusions is to be a traitor. 
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Paradoxically, the Communists successfully use these arguments to quiet the 
apprehensions of many “educated” Americans, while at the same time they are 
using exactly the opposite arguments on many others—to the effect that America 
is infested wth bloated plutocrats, racists, reactionaries, and stupid leaders, who 
will sell us out to the “furriners.” 

The Communists long ago realized that they did not have to bother with being 
consistent in dealing with different persons or social groups. Few persons or 
groups will cross check. Feed each of them what they want to believe and they’ll 
lapitup. That’s the simple, and cynical, Communist tactic. 


HATE 


The formula for this is extraordinarily simple. “Go it, husband—go it, bear,” 
just like the woman in the story. The Communists encourage every group to fight 
every other. Where appropriate, the Communist is in the open (as at the High- 
lander Folk School) ; or in the alternative. an agent provocateur will appear, often 
a completely innocent protagonist of some viewpoint, who hasn’t the foggist 
notion that he is furthering communism. If you are a “white American Chris- 
tian” you are encouraged to attack all Jews, Negroes, and foreigners—lately even 
American Indians. If you are a Protestant you are encouraged to hate the Catho- 
lies. If you area Jew, you should hate both Catholics and Protestants. If you are 
devoted to the Bible, you are encouraged to hate revision. If you are a Negro, you 
are encouraged to hate the whites. The NAACP is encouraged to hate the KKK, 
and vice versa. If you belong to a “racial minority,” you are encouraged to hate 
the “native majority.” If you area laborer, you are encouraged to hate the bosses; 
and if you are a boss you are encouraged to despise the laborers. If you are a 
voter, you are encouraged to hate the politicians—and if you are a politician, you 
are encouraged to belittle the voters. If you are a taxpayer, you should hate the 
school board (and vise versa), and if you are a school administrator you should 
hate both. If you are a teacher, you should hate all three (and the situation in 
Chicago has overtones of this kind). If you are a ‘poor white,” you should hate 
the “rich whites.” If you live in the mountains, you should hate the city people— 
and vice versa. If you have nothing, you should hate society, and if you have much 
(and are therefore competent), you should hate the incompetent. If you are an 
“intellectual,” you should despise the uneducated, and if you don’t have a college 
education you should hate those who do. If you area Taft Ohio Republican you 
should hate the Williams Michigan Democrats—and vice versa, and so on, ad 
infinitum, 


ENVY 


If anybody, no matter who he is, has more of what you want than you have, 
of course, you envy him. Most natural thing in the world. If the Communists 
canont get at you through the four preceding emotional appeals, they fall back on 
this, and it usually works. Every gradation of society, every difference of income 
and property, becomes something for somebody to envy. Even in church circles, 
the smaller church can be encouraged to envy the larger, or the smaller denomina- 
tion the larger. There is always something better than what you have, so envy 
it. Once you start doing this, you are promptly subject to fear, hope, pride, and 
hate, if you were not already so. Ali the phenomena above described can thus 
be generated indirectly through envy, if not directly. This is acutely so in a 
society like ours, raised to admire material welfare. A materialist society is a 
natural victim for dialetical materialism. By a simple but very direct paradox, 
admiration of bathtubs can lead to admiration of communism. 

To all these phenomena so far, there is, in my opinion, little ultimate defense 
save the religious. A person’s ordinary sense of fairness and decency can be 
corroded after a while by the insistent impact of these bombardments. The 
end product, which is suspicion, comes before too long, for too many. 


PITY 


Now if you are a good Christian or Jew, well-trained in the law, Prophets, and 
Scripture, and therefore proof to all the machinations above described, there is 
one last thing the Communists can “get” you with, and soon make you their 
agent. Pity the Arabs in Tunisia. Pity the Sudetan Germans. Pity the native 
Okinawans. Pity the blacks in South Africa. Pity the blacks in our Deep 
South—or if you are in the South, pity them in our northern cities. Pity the 
poor whites. Pity the underprivileged children (not next door to you, of course, 
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but somewhere else), the downtrodden farmers, the slave laborers in the motor 
factories, the abused and kicked-around union organizers and business agents ; 
in fact, pity anybody who hasn’t got something and wants it—and condone the 
means he uses to get it. This has not yet gone as far as pitying bank 
robbers, but I expect this to come any day. It has certainly gone as far as 
pitying the poor American Communists who cannot get their voices heard and 


are denied free speech. This I encounter repeatedly and extensively in my 
travels. 


Naturally the most vulnerable to the “pity” appeal are the conscientious, sincere 
church people. They are the most thoroughgoing objects of “pity campaigns” 
throughout the world. Conscience is made the tool of communism. Religious 
motives are made to subvert their very object, with fiendish success. The Devil, 
indeed, quotes Scripture. Here, finally, when religious faith fails that has been 
proof to all other attacks, commonsense and practical experience must also 
be brought to bear. Even pity cannot proceed unchecked. 

For the ultimate exercise of commonsense, after all the welter of emotions, 
America must depend on the legislatures. I know of no better training school for 
practical judgment than legislative work (always provided there are free elec- 
tions). I wish every American could be a member of some legislature—were 
that true, I would have little fears for the future. Since this cannot be true, 
the Congress, and the companion legislatures at the State level if not devitalized 
by the courts, remain the last resort of our liberty. The Executive can be be- 
mused, and the courts infiltrated, but the hard everyday practice of the legisla- 
tive art is just about the best anti-Communist training in America. Take note— 
no Communist country has a real legislature. They have courts and an executive, 
but no free deliberative body. To the Congress and the legislatures and their 
committees, America owes its future, if it has one. 

Mr. Latimer. Well, Senator, as I have indicated in my statement, 
I have been a member of the Communist Party and of the Marxist 
conspiracy, so I have something of an inside view of the ideological 
conflict that is going on in the United States and in the world today, 
of which S. 2646 is a part. This is a small battle in a big war, and 
the war means our utter destruction. In wartime and in war condi- 
tions people must defend themselves. The first law of nature is 
self-preservation. 

If we would also preserve our religious heritage and our political 
heritage of freedom today, we must act to combat the Communists 
and their dupes and allies wherever they appear. 

I feel deeply that S. 2646 is a step in that direction. It is an action 
that can be taken by the Congress to put the country on notice, and 
the courts, and the Executive, that here we mean to stand, and to fight, 
and to die, if necessary, for our principles. 

I was just reading this morning the latest publication of the Com- 
munist Party in the United States, What is Marxism, by Emile 
Burns. It is a primer for college students and high-school students 
and clergymen and newspapermen and intellectuals who influence 
public opinion, to sell them on Marxism as the inevitable next stage 
of development in society. And it is very plausible, and a great 
many Americans buy it; I mean subscribe to it after being indoc- 
trinated. And, of course, once they join a circle of friends, a party- 
front organization, they are surrounded by people who talk and think 
likewise. 

This group of Supreme Court decisions, that S. 2646 is designed 
to combat, aid, and abet the whole Communist conspiracy to take over 
public opinion in the United States. I think that lens is no question 
but what the religious people of the country, Catholic, Protestant, 
and Jewish, the people who believe in God, our Founding Fathers 
who believed in God rather than in men, would support the Con- 
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gress in adopting this signal piece of legislation, signaling a deter- 
mination to struggle against the forces of paganism, humanism, 
Marxism, those who would deny God and those who would seek to 
build a Socialist man, and a government and an economy deter- 
mined by men, so-called good men, but good men to come to power 
over the bodies of others. 

I believe in civil liberties. I believe in political liberty. But there 
are limitations on the liberty of man. Man is not a perfect being, 
so that he can have complete freedom and liberty to do his will, which 
in many instances would deprive others of their rights and of their 
lives. And, therefore, sometimes, incompatible goals, so that people 
who have different judgments of what is best, must come in conflict. 
And I think this is one time where we are going to have to take a 
stand that we are going to protect the civil liberties of all the Ameri- 
can people. 

If that means that the rights of Communists to carry on a con- 
spiracy to overthrow these rights of all the people, then those people 
must suffer that limitation. 

Senator Hruska. And it is your thought, Mr. Latimer, that S. 
2646 would be helpful in this regard ¢ 

Mr. Latrmer. Yes, sir. 

Senator Hruska. Have you any questions, Mr. Sourwine ? 

Mr. Sourwine. No, sir; [ have no questions. 

Senator Hruska. Thank you very much, Mr. Latimer, for your 
appearance. 

Mr. Peigelbeck. 


STATEMENT OF OLIVER PEIGELBECK, BAYVILLE, N. J. 


Senator Hruska. Have youa statement ? 

Mr. Periceiseck. With your permission, Senator, I will be brief 
and read a short item here. 

Senator Hruska. Very well. 

Mr. Pericevseck. The bill before you now, Senator, strikes at the 
very root of the problem of our Government, which is the failure of 
the Congress to discharge its duties and responsibilities by using the 
authority and power vested in Congress under the Constitution to 
correct——— 

Mr. Sourwine. Pardon my interruption. You are Mr. Oliver 
Peigelbeck, of Bayville, N. J.? 

Mr. Pertce.seck. Yes, sir. 

Mr. Sourwine. And you represent the Conservative Party of 
New Jersey ? 

Mr. PriceiBeck. Yes, sir. 

Senator Hruska. I’m sorry not to have identified you for the record 
sooner, Mr. Peigelbeck. 

Mr. Peiceirseck. Thank you, sir. 

The matter in the minds of the man in the street and the man back 
home, sir, is this: The failure of the Congress to discharge its duties 
and responsibilities by using the authority and power vested in Con- 
gress under the Constitution to correct a usurpation of power in ex- 
cess of the other two branches of Government—this is a very impor- 


tant thing in the mind of the man back home, that Congress is not 
enforcing these two positions. 
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Secondly, sir, while the Constitution provides for the separation 
of powers, it also clearly provides that the Congress, as the elected 
representatives of the people, shall exercise corrective control over 
these other two branches of the Government. This is a very impor- 
tant and most basic function of Congress, as it gives the people, 
through their elected representatives, the power to control their 
entire Government, and they look to Congress for this relief from 
time to time as the problems arise. 

The Congress, in the specific bill before us, to me as a layman, 
sir—and I am not an attorney, I am a small manufacturer—the 
Congress establishes the Federal courts, at the head of which court 
system and a part of which court system is our Supreme Court, 
constitutionally provided. 

The Congress provides the funds for the functioning of these 
courts and through the Senate approves the appointments to the 
bench. 

And it specifically, in the Constitution, has the power to control 
these courts. The question of the man in the street, the man back 
home, is, Will Congress at this time exercise the rights and duties 
under the Constitution? The contents or merits of this bill before 
you now is a secondary consideration to the man back home. 

The issue has been joined by thé presentation of this bill to your 
body. The question back home is, What are you going to do about it? 

Now, the people are asking, Will there be another congressional 
surrender of your duties and prerogatives that are constitutionally 
that of the Congress? 

As a layman, I cannot properly comment on the legality of the 
many recent Court decisions. I can comment upon the impact upon 
the citizens back home. The man in the street back home has used 
a word that astonishes me in talking to him, because he has come to 
look upon the Supreme Court as “the nine legal delinquents,” and 
feels that the Supreme Court is delinquent in protecting basic Ameri- 
can rights. 

Now, this matter has been discussed at many organizational meet- 
ings in several parts of the States. And I would like to read to you 
from a Memphis declaration, where 38 States were represented, and 
of the 38 States, 24 had legally operating and established groups con- 
cerned with this aspect of government and government function. 

Item 2 says: P 

We deplore the growing trend toward judicial liberty on the part of our Fed- 
eral courts, and we urge that the several legislatures, both State and Federal, 
pass or ratify legislation to curb this trend and right the judicial wrongs. 

The duty of the Supreme Court is to interpret the laws and pass upon the 
constitutionality of the acts of Congress. We oppose the many recent decisions 
in which the Court has usurped a legislative authority by creating the law. And 
therefore we direct the Congress to enact legislation : 

“(a) Directing the Supreme Court to perform only its constitutional duties: 

“(b) And to repeal all antilegal, anti-States rights acts enacted by the Su- 
preme Court in the guise of judicial decision. 


“We favor the reform of the Federal judicial system by immediate congres- 
sional action and by constitutional amendment.” 


That, sir, is what the people back home are concerned about. Since 
then a statement identical to this or equivalent has been adopted in 
46 States by various patriotic organizations. 

This, sir, is the first time the issue has been joined. 
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I would like to direct the committee’s attention to the Huddleston 
bill in the House which goes even further than the present bill, in 
the minds of many of the people back home, and constitutes a further 
requirement for congressional consideration. 

Thank you for this opportunity of appearing before you, and I 
would like to have an opportunity of filing a statement. 

Senator Hruska. Yes; you file that statement, if you will. 

Mr. Sourwine, have you any questions? 

Mr. Sourwine. No questions, sir. 

Senator Hruska. Thank you very much for appearing here and 
favoring us with your views on this bill. 

Mr. Sourwrne. Thank you. 

Senator Hruska. Mr. Sourwine, are there any other hearings sched- 
uled on this bill ? 

Mr. Sourwine. The next is at 1 p. m., Tuesday, February 25, in 
room 424, sir. 

Senator Hruska. Very well, the committee will stand adjourned 
until that time. 

(Whereupon, at 12:05 p. m., the committee was adjourned, to re- 
convene at 1 p.m., Tuesday, February 25, 1958.) 
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TUESDAY, FEBRUARY 25, 1958 


Unitrep Srares SENATE, 
SuscoMMIrree To INVESTIGATE THE ADMINISTRATION 
OF THE INTERNAL Security Act AND OTHER 
INTERNAL Security Laws oF THE 
CoMMITTEE ON THE J UDICLARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 1:15 p. m., in room 
494, Senate Office Building, Senator Arthur V. Watkins, presiding. 

Present: Senator Watkins and Senator William E. Jenner. 

Also present: J. G. Sourwine, chief counsel; Benjamin Mandel, re- 
search director; and F. W. Schroeder, chief investigator. 

Senator Warkrns. The committee will be in session. 

May I say informally that I want to apologize for being late; 
1 o'clock is rather an unusual hour to set up a committee hearing. It 
was done with my full knowledge, however. But long-distance calls 
and other items that I couldn’t get away from made it necessary for 
me to be a bit late. 

The first witness will be Mr. McNamara, representing the Veterans 
of Foreign Wars. 

Mr. Sourwrne. Mr. Chairman, while Mr. McNamara is coming to 
the stand, we have here a statement which was submitted for the rec- 
ord by Mr. R. Carter Pittman, Dalton, Ga. I offer it for the record 
at this time. 


(The prepared statement of Mr. Pittman is as follows :) 


STATEMENT OF R. CARTER PITTMAN, DALTON, GA. 


This study relates to Senate bill 2646 and has particular application to the 
design of the bill to limit the appellate jurisdiction of the Supreme Court in 
cases, other than criminal cases, where the privilege against self-incrimination 
is involved. 

Early in life I became interested in learning something about the history 
of the privilege as set forth in the fifth amendment. The May 1935 issue of 
the Virginia Law Review (vol. 21, p. 763) carries an article by me on the history 
of that privilege. It was soon picked up, quoted and cited by Professor Wig- 
more in section 2250 of his 10-volume work Evidence. Thereafter I was flat- 
tered to find it frequently cited in opinions of the Supreme Court of the United 
States. 

In recent years my interest in the privilege has been revived or renewed largely 
because of the controversies growing out of the extension of it beyond that au- 
thorized by any reasonable construction of the language of the privilege as set 
forth in the fifth amendment, and beyond that justified by its history. Two or 
three years ago my interest was sharpened by an offer of a substantial sum of 
money by a Communist-front organization to write an article in support of the 
views then currently held or expressed by Dean Griswold of Harvard Law 
School and Justices Black and Douglas of the Supreme Court. 
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The bold and crude attempt to cause me to prostitute my specialized knowl- 
edge in a sordid crusade to make subversion safe, inspired me to make a new 
study in the search for truth. It was entitled “The Fifth Amendment,” and 
appears as the lead article in the June 1956 issue of the American Bar Associa- 
tion Journal (vol. 42, p. 509). 

The fifth amendment, which is now so often mentioned and misconstrued, 
was not written by a lawyer. It was written to be understood by laymen. It 
provides that 

“No person * * * shall be compelled in any criminal case to be a witness 
against himself.” 

As proposed to the First Congress on June 8, 1789, the words “in any crimi- 
nal case,” were not in the proposed privilege. At that time the words were 
“no person * * * shall be compelled to be a witness against himself.” On June 
8, 1789, the privilege was almost exactly 14 years of age, as a constitutional 
privilege. For the first time in all history it acquired the dignity of consti- 
tutional status in the Virginia declaration of rights, adopted on June 12, 1776 
(3 weeks before the Declaration of Independence). As then written it was: 

“That in all capital or criminal prosecutions a man hath a right to demand 
the cause and nature of his accusation * * * nor can he be compelled to give 
evidence against himself * * *.” 

It next went into the declaration of rights of Pennsylvania in September 1776, 
as follows : 

“That in all prosecutions for criminal offenses, a man hath a right to be heard 
by himself and his council * * * nor can he be compelled to give evidence against 
himself * * *.” 

A few weeks thereafter Maryland's declaration put it this way : 

“That no man ought to be compelled to give evidence against himself, in a court 
of common law, or in any other court, but in such cases as have been usually prac- 
ticed in this State, or may hereafter be directed by the legislature.” 

Delaware’s declaration in the same year stated the privilege this way: 

“That no man in the courts of common law ought to be compelled to give evi- 
dence against himself.” 

Before the year was out North Carolina’s declaration put it this way: 

“That in all criminal prosecutions every man hath a right to be informed of the 
accusation against him * * * and shall not be compelled to give evidence against 
himself.” 

While Vermont was not a State at that time, she acted the part and adopted a 
declaration in 1777 in the exact words of the Pennsylvania declaration. 

In March 1780 Massachusetts wrote the privilege into her declaration of rights, 
as follows: 

“No subject [accused of “any crime or offence] shall * * * be compelled to 
accuse or furnish evidence against himself.” 

In June 1784 the privilege went into New Hampshire's declaration of rights in 
the exact language of the Massachusetts declaration. 

Thus, in Virginia, the privilege could be claimed only in “capital or criminal 
prosecutions”; in Pennsylvania only in “prosecutions for criminal offenses”; in 
Maryland only “in a court of common law,” unless in equity or other courts in 
accordance with prior colonial practice or unless the legislature directed other- 
wise; in Delaware only ‘‘in the courts of common law.” In North Carolina only 
in “criminal prosecutions”; in Massachusetts and New Hampshire the privilege 
could be claimed only by an accused charged with a “crime or offense.” 

In none of the 7 States that had set the pattern prior to 1787 could the privilege 
against self-incrimination be claimed before a legislative committee. There is no 
mention of the privilege against self-incrimination in the records of the Constitu- 
tional Convention of 1787. The first mention of it was in the Virginia ratifying 
convention, where it finally appeared as paragraph 8 of the proposed declaration 
of rights prepared by George Mason and proposed in the convention by Patrick 
Henry. It was in the exact language of the Virginia Declaration of Rights of 
1776, which was also the product of the pen of George Mason. 

By the vote of the New Hampshire ratifying convention the Constitution had 
already been adopted before the Virginia ratifying convention proposed Mason’s 
Bill of Rights to the First Congress. The New York ratifying convention had 
Mason’s proposal before it 2 weeks before its adoption in Virginia. She also pro- 
posed the privilege and limited it to “criminal prosecutions.” The North Carolina 
convention followed suit and proposed the privilege in the exact language of the 
Virginia proposal except that it changed “or” to “and” between the words “capi- 
tal” and “criminal.” While the proposed Bill of Rights was being acted on by 


LIMITATION OF APPELLATE JURISDICTION 109 


the various States, Rhode Island also proposed a declaration of rights in 1790 in 
which the privilege was stated in the exact language of the North Oarolina pro- 
posal. No other State asked that the privilege against self-incrimination be made 
a part of the Federal Bill of Rights. Neither Virginia, New York, North Carolina, 
or Rhode Island requested that the privilege be extended to any party or wit- 
ness, except in judicial prosecutions that were either criminal or capital. 

The privilege, as proposed by the committee of which James Madison was chair- 
man on June 8, 1789, was as follows: 

“No person shall be held to answer for a capital or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury * * * nor shall any per- 
son * * * be compelled to be a witness against himself.” 

While that language seemed to some to clothe the person with the privilege 
wherever he might be, whether in a legislative, executive, or judicial hearing, it 
was questionable whether it related only to trials for crimes in courts. In volume 
I of the Annals of Congress, pages 451-452, it is revealed that during the debates 
on that clause in the Committee of ‘the Whole, on August 17, 1789, the following 
occurred : 

“Mr. Lawrence said this clause contained a general declaration, in some degree 
contrary to laws passed. He alluded to that part where a person shall not be com- 
pelled to give evidence against himself. He thought it ought to be confined to- 
“eriminal cases.” The amendment, thus confining the privilege to “criminal 
being adopted, the clause as amended was unanimously agreed to by the Commit- 
tee, who then proceeded to the sixth clause * * *,.” 

Mr. Lawrence made it clear that the purpose of his amendment was to remove 
every shadow of a doubt about whether the privilege might be claimed elsewhere 
than in a criminal case, and to confine the privilege against self-incrimination to 
“criminal cases.’ The amendment, thus confining the priveleg to “criminal 
cases” was “unanimously agreed to by the Committee.” 

The amendment, as agreed to by the House of Representatives, went to the 
Senate with the privilege amended to read, no persons “shall be compelled in any 
criminal case to be a witness against himself.” 

The Senate made substantial changes in many of the House proposals but made 
no change in the privilege and on September 24, 1789, it was adopted for proposal 
by the President to the States. Virginia became the 11th State to ratify, resulting 
in adoption, on December 15, 1791. 

The reports of debates in the First Congress left much to be desired. The 
reporters summarized instead of making verbatim reports of what was actually 
said. Laws had been passed in many of the States authorizing discovery in 
equitable cases, and authorizing the enforced production of books and papers 
as did the Judiciary Act of September 1789. But, of course, the laws of States 
could have no relevancy because the plain language of the proposed Bill of Rights 
imposed limitations and restraints on the Federal Government—not State gov- 
ernments. When Madison suggested a limitation on the power of States with 
respect to religion only the First Congress voted him down. 

The words “in any criminal case” confines the privilege to criminal proceedings 
in Federal courts. 

History explains. Philosophy confuses. John Dickinson put it this way in 
the Constitutional Convention of 1787: “Experience must be our only guide 
Reason may mislead us.” . 

Congressional investigations are not new. The Continental Congress conducted 
many during the Revolution. Without such investigations governments become 
contemptible, and treason profitable. Representatives of the people must know 
and act upon truth. Otherwise republican government must immediately fail 
and fall. t 

One of the congressional investigations during the Revolution reads as if 
torn from the Congressional Record of the 1950's. In August 1778, Silas Deane 
had two audiences with the Continental Congress in Philadelphia at the request 
of the Congress. In other words the Continental Congress investigated Silas 
Deane. His loyalty had been questioned. He was one of the commissioners 
serving with Benjamin Franklin and Arthur Lee in France, seeking to purchase 
materials and equipment for the use of our continental forces in the hasten 
Revolution. Scores of soldiers of fortune showed up in America with agreements 
signed by Deane entitling many of them to outrank American officers. Thomas 
Conway was one of them. He aspired and conspired to displace Washington 
as Commander in Chief. Remember the “Conway Cabal”? The Congress and 
the harassed Continental Army staffs were amazed and disgusted. Arthur Lee 
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early suspected the disloyalty of Silas Deane and both he and his brother, 
William Lee, also in Europe, reported certain facts and circumstances poiating 
to waste and possible subversion by Deane. Deane was called home to make a 
report of his stewardship and was displaced at his station in Passy, France, 
by John Adams. 

It appeared to some that Silas Deane had surrounded himself with a cell of 
spies, including the infamous Dr. Bancroft, who lived in the same house with 
Deane and Dr. Franklin, where the brilliant and suspicious Arthur Lee was 
unwelcome. It was suspected that it was through Bancroft and Deane that the 
English authorities knew everything that Franklin and Deane knew. England 
was able to intercept ships bound for America, and her ministers had lists of 
the cargoes that were found in the holds of those ships. Deane had also entered 
into a commercial partnership with Robert Morris and was making a nice 
personal porfit out of commercial transactions he was authorized to execute 
in behalf of the United States. 

One fact after another accumulated, but the Continental Congress did nothing 
from August until December. Deane became nervous and concluded that his 
best hope was to smear Arthur Lee and his three brothers, William Lee, then 
in Europe, and Richard Henry and Francis Lightfoot Lee, in the Continental 
Congress. He knew that Arthur Lee had “smelt a rat” in Passy, France. Deane 
opened up on the Lees and the Continental Congress with diversionary libels, 
consisting of insinuations and innuendoes and no facts, in the Pennsylvania 
Packet of December 5, 1778. 

Thomas Paine, author of Common Sense and the firebrand champion of 
human liberty, knew the Lees well and knew that no more selfless patriots had 
ever given of their time, their substance, and talents to the cause of American 
independence. He also knew Silas Deane and Robert Morris. When the attack 
was made by Silas Deane, Richard Henry, and Francis Lightfoot Lee had gone 
to Virginia, but Tom Paine, then Acting Secretary of Foreign Affairs, answered 
Deane, in the Pennsylvania Packet of January 2, 1779. One of the telling blows 
delivered by Paine was: 

“When Mr. Deane had his two audiences with Congress in August last, he 
objected, or his friends for him, against his answering to questions that might 
be asked him, and the ground upon which the objection was made, was, because 
a man could not legally be compelled to answer questions that might tend to 
criminate himself—yet this is the same Mr. Deane whose address you saw in 
Pennsylvania Packet of December 5, signed Silas Deane.” 

Two of those who rushed into the fray to defend Silas Deane were Robert 
Morris and M. Clarkson. Clarkson was said by Paine to be an aide-de-camp to 
Gen. Benedict Arnold, the self-styled “liberal,” who was soon to become the 
celebrated traitor and later the bosom friend of Deane in London. 

The Journals of the Continental Congress reveal nothing except the dry bones 
of the mighty controversy, known as the Deane Affair. The meat, muscle, and 
blood is in the newspaper accounts. It raged in the papers and was known all 
over America when it was happening during the Revolution, and thereafter. 
Immediate effects therefrom were the resignation of Henry Laurens as President 
of the Continental Congress and the dismissal of Tom Paine as Secretary of 
Foreign Affairs. 

Gouverneur Morris, a powerful Member of the Congress from New York, and 
general counsel for Robert Morris, was in the middle of the wrangle on the side 
of Deane and Robert Morris. In the spring of 1781, it became known that 
Gouverneur Morris was about to leave Philadelphia with a pass from the 
Continental Congress and, strange to say, a pass from the British military forces, 
entitling him to go into New York for the stated purpose of seeing his mother. 
“A citizen” writing in the Freeman’s Journal of June 6, 1781, questioned the 
propriety of such a trip by a Member of Congress, particularly Morris, and 
directed several queries “to the people of New York.” The first and second 
queries were as follows: 

“First, Whether any and which of their Delegates did urge in Congress, that 
Mr. Deane should give a verbal narrative of his transactions in Europe, instead 
of a written one, notwithstanding it was represented in opposition thereto that 
a verbal narrative, in case he was guilty of the abuses he was suspected of, 
would leave him at liberty to say and unsay to explain away and evade matters, 
just as it might best suit the purpose of eluding public justice? 

“Second. Whether any, and which of their Delegates urged in Congress that 
Mr. Deane should be excused from answering questions which tended to crimi- 
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nate himself; a purpose which implies a conviction in the author and abettors 
of it, that abuses had been committed, and could have no other end than to 
screen the party from detection?” ; 

Those queries stung Gouverneur Morris and kept him on the American side 
of the battle line. They also brought forth from him a reply in the June 14, 1781, 
issue of Freeman’s Journal, in part as follows: 

“To the first and second queries of the citizen I make this reply. I urged and 
voted that Mr. Deane should be examined viva voce, and not be permitted to 
send deliberate written answers from his closet, to written questions proposed 
by the House; and when he prayed that he might not be bound to answer ques- 
tions tending to accuse himself, I voted for granting his request. If it were to 
be done over, I would do the same thing even if I believed him to be a villain, 
which I certainly did not.” 

So, clearly, the Continental Congress granted the privilege to Deane as a 
matter of grace—not as a matter of right—in 1778. 

Silas Deane was allowed to go back to Europe in 1779 for the asserted purpose 
of collecting documentary proofs of his innocence. Once there he never returned. 
While in Europe certain of his so-called private letters were alleged to have been 
intercepted and published that left little doubt to patriots of that day that 
Deane was playing the part of a loyal subject to his king and a traitor to his 
country. Old Tom Paine took his revenge in Freeman’s Journal of March 13, 
1782. 

On March 20, 1782, the Freeman’s Journal published a Modern Glossary for 
Use of Strangers in the Capitol of Pennsylvania. That glossary should be useful 
to a stranger in the Capitol of the United States today; we quote a portion: 

“Deane, Arnold: Unfortunate man with good intentions, drove to despair 
by American ingratitude. 

Love of our country : A joke. 

Religion : A dream. 

Morality: A farce. 

Dr. Benjamin Franklin would not at first believe the treachery of Deane and 
Dr. Bancroft. He was a liberal philosopher lost in dreams and believed that 
his friends could do no wrong. The financial power of Robert Morris, the 
forensic power of Gouverneur Morris, the prestige of Dr. Franklin, and the 
machinations of American Tories were enough the break the back of Henry 
Laurens, Tom Paine, and the great family of Lees. (See, in general, Hendrick, 
the Lees of Virginia, chs. 11 and 12.) 

Writing from Passy, France, on February 28, 1779, after reading Deane’s 
letter in the previous December 5 Packet, John Adams told Samuel Cooper: 

“The complaint against the family of Lees is a very extraordinary thing in- 
deed. I am no idolator of that family or any other; but I believe their greatest 
fault is having more men of merit in it than any other family; and if that family 
fails the American cause or grows unpopular among their fellow citizens, I 
know not what family or person will stand the test.” 

Later Jefferson described Deane as * * * a wretched monument of the conse- 
quences of a departure from right.” 

On May 15; 1782, George Washington wrote to a friend about Deane: “I 
have so bad an opinion of * * * (Deane) * * * that I wish to hear or see nothing 
more of so infamous a character.” 

John Jay, of New York, later one of the contributors to the Federalist and the 
first Chief Justice of the Supreme Court of the United States, at first refused to 
believe Deane to be a traitor. He led the fight for Deane in the Continental 
Congress and displaced Henry Laurens as President of the Continental Congress 
in 1779 when Laurens resigned because the Congress would not censure Deane for 
his letter of December 5, 1778. In 1784, Jay, then Minister to Spain, was in 
London. Deane, hearing of Jay’s presence in London, went to see the old friend 
who had led the battle for him in the Continental Congress. Jay refused to see 
him and explained why in a curt note: 

“IT was told by more than one, on whose information I thought I could rely, 
that you received visits from, and was on terms of familiarity with, General 
Arnold. Bvery American who gives his hand to that man, in my opinion, 
pollutes it.” (The Correspondence and Papers of John Jay, vol. 3, p. 114). 

“Guilt by association’ was not distasteful to John Jay or to the any other 
patriots in America then. Neither is it today. No better way was known then 
or is known now for evaluating the character of any one than to judge him by 
the company he keeps. “Birds of a feather flock together.” 
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Twenty years after the event Gouverneur Morris made apologies to Tom Paine 
about his part in the “Deane Affair,” saying, “Well, we were all duped, and I 
among the rest.” (See Life and Works of Tom Paine, vol. 10, p. 128.) 

Those simple minded people who believed themselves “liberal” and “broad- 
minded” when loving every other country except their own, importuned the 
Congress of the United States for nearly three quarters of a century after 1778 
in behalf of Silas Deane, to “correct the injustice” that had been done to the 
“innocent,” yet “Silent Silas.” In 1842, the Congress succumbed to the propa- 
ganda and appropriated a large sum of money to the descendants of Deane to 
salve their wounded feelings and to correct the “injustice” that had been done to 
him. 

About 25 years after the money was paid out, the secret letters of George III 
were published. Those letters confirmed the fact that Silas Deane was a traitor 
to his country beside whom Benedict Arnold was a wingless angel. 

Truth crushed to earth does not always rise again. Most of the encyclopedias 
and history books still paint Silas Deane as an American patriot who suffered a 
great injustice. They accept the gesture of Congress as the final verdict. None 
of those accounts refer to the letters of George III, the last edition of which was 
published in 19382. After reading a few of those letters, when first published, 
Charles Francis Adams, the New England historian, asserted in 1874: 

“It appears certain that Deane was more or less in the pay of the government 
(meaning England) during the war.” 

But many so-called American “historians” close their eyes to truth and perpet- 
uate cherished fables. 

While the Revolution was raging, on March 3, 1781, George III wrote to Lord 
North requesting him to let Silas Deane have 3,000 pounds in goods for America 
in return for Deane’s services in seeking to bring about discord among the 
Confederated States of America and restoring their allegiance to him. “Divide 
and conquer” was the plan then, as in all ages, and Deane was the tool. On 
July 19, 1781, George III wrote to Lord North expressing fear that Deane was 
showing his hand in his “private letters” that were being intercepted so regu- 
larly, and giving “too much appearance of being connected with this country.” 
In another letter, George III stated to Lord North that Deane’s letters, which 
were being published in the American newspapers, were “too strong in our 
favor to bear the appearance of his spontaneous opinions.” George III then 
outlined the kind of letter he thought Deane should write for publication in 
America. 

The only way for Deane apologists to deal with the letters of George III is to 
ignore them. That is what they do. (In general see, Hendrick, the Lees of 
Virginia, pp. 314, 315.) 

Now let us go back to the floor of the First Congress under the new Consti- 
tution, on August 17, 1789. Many members of the Continental Congress before 
whom Silent Silas appeared in 1778, Richard Henry Lee and Oliver Ellsworth 
for example, were in the Senate. Elbridge Gerry was in the House with a copy 
of George Mason’s original draft of the Bill of Rights in his pocket. So were 
many others who remembered full well the treachery of Silas Deane—because 
they felt it. The one who felt it most, perhaps, was George Washington. He 
could never think of Valley Forge without thinking of Silas Deane. 

Is it any wonder that when Congressman Lawrence, of New York, proposed 
that the privilege against self-incrimination should be limited to criminal cases 
no one arose to suggest language that would enable another traitor to hide 
behind the privilege against self-incrimination at some other congressional in- 
vestigation in some other age. 

Neither before nor since 1789 has the English Parliament permitted persons 
to claim the privilege against self-incrimination in parliamentary inquiries. 
Parliament recognized then and recognizes now the principle upon which wit- 
nesses are excused from incriminating themselves. The rule of Parliament was 
then and is now that incriminating evidence given in the Parliament may not be 
used out of doors except with the permission of the Parliament, which is never 
granted (Cushing, Lex Parliamenteria Americana, sec. 1001 2d edition 1866, 
cited by C. Dickerman Williams in 24 Fordham Law Review, p. 32). 

What has happened to the fifth amendment, so deliberately limited by the 
Founding Fathers to “criminal cases”? A Supreme Court, writing and deciding 
without research, reason, or restraint has usurped and now exercises the power 
to amend the Constitution by striking the Lawrence amendment solemnly 
adopted in Congress on August 17, 1789, and approved by the representatives of 
the people on December 15, 1791. The Court now holds that under the fifth 
amendment, as amended by the Court, 
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“A witness in any proceeding whatsoever in which testimony is legally re- 
quired may refuse to answer any question, his answer to which might be used 
against him in a future criminal proceeding, or which might uncover further 
evidence against him” (Constitution of the United States, revised and anno- 
tated (Government Printing Office, 1952) p. 841). 

In ae v. United States, Emspak v. United States and Bart v. United States 
(349 U. S. 115, 190, 219 (1954)) the Supreme Court, in the plentitude of its 
usurped bP er, extended the fifth amendment privilege to congressional investiga- 
tions. In Slochower v. Board of Education (350 U.S. 551 (1956) ) the privilege 
was extended so as to protect traitors in hearings before State school authorities. 
Since the fifth amendment is only binding upon the Federal Government, in order 
to make the privilege in the fifth amendment available to protect Communists in 
New York schools, the Supreme Court had to (1) amend the privilege by striking 
therefrom the Lawrence amendment, or the words “in any criminal case,’ (2) con- 
vert the “privilege” into a “right,” (3) write into the 14th amendment a clause 
saying in effect: “By virtue of this amendment, all of the provisions of the first 
10 amendments are applicable to the actions of the States and subsidiary forms 
of governments; as well as to the Federal Government and (4) hold, as a matter 
of fact, that to be a Communist and to refuse to admit or to deny it has no 
reasonable relation to the character and competence of one whose business is 
teaching, shaping and bending the minds of the young people of America. 

In Watkins v. United States (354 U. S. 178 (1957)) the witness admitted “I 
freely cooperated with the Communist Party” and then refused to name his asso- 
ciates—without invoking the fifth amendment. There the Court exhibited a 
fellow feeling akin to brotherliness and reversed all of the inferior Federal courts 
of the District of Columbia and left the Un-American Activities Committee of 
the House of Representatives powerless to pursue simple inquiries that have been 
found essential to the existence of every free government in the world. Six of 
the members of the Court confessed their inability to distinguish between that 
which is “American” and that which is “un-American,” and ridiculed the idea 
that pro-Russian may be “un-American.” The Court commented gratuitously, 
“we remain unenlightened as to the subject to which the questions asked peti- 
tioned were pertinent,” and left the American people “unenlightened” as to how 
it was any of the Court’s business, and why certain members of the Court make 
every Communist cause their own. Section 3 of the 14th amendment contains 
a perfect remedy for our present dilemma. 

Nine men in black robes ride herd over the Congress and the people. Their 
horses are phantoms but that can make no difference to a defenseless people if 
their Representative in Congress are in headlong flight. 

While the proposed Senate bill No. 2646 will not restore the Lawrence amend- 
ment to the fifth amendment it will serve to purchase a little time and will be 
an expedient to preserve republican government on a temporary basis until 
permanent relief may be had in accordance with the methods spelled out in the 
Constitution itself. The Constitution needs supporting—not amending. It is 
late when truth becomes so fantastie as to be incredible. 


Senator Watkins. Mr. McNamara, we are happy to have you with 
us. Proceed with your statement. 

May I say to the witnesses this afternoon that if you have rather 
lengthy statements and you think you could summarize your state- 
ments orally, we can have the whole thing printed in the record the 
same as if you had read it. It will appear in the same size type and 
all. And since I am the only Senator here at the moment, the other 
Senators will have to read it in the record anyway. I will be one of 
those who will try to read it as well. 

Mr. McNamara. That is fine with me, Senator. 


TESTIMONY OF FRANCIS J. McNAMARA, ASSISTANT DIRECTOR, 
NATIONAL LEGISLATIVE SERVICE, VETERANS OF FOREIGN WARS 
OF THE UNITED STATES 


Mr. McNamara. My statement is rather lengthy so I will summarize 
it and, as you say, I would very much appreciate the full text being 
printed in the ree ord. 


21794—58—pt. 2 6 








114 LIMITATION OF APPELLATE JURISDICTION 


(The prepared statement of Mr. McNamara reads as follows:) 


Mr. Chairman and members of the subcommittee, I would like first of all to 
express my appreciation for this opportunity to state the position of the Veterans 
of Foreign Wars on S. 2646, a bill introduced by Senator Jenner to limit the 
appellate jurisdiction of the Supreme Court. 

The Veterans of Foreign Wars numbers approximately 1,300,000 American 
men who have served honorably, either as officers or enlisted men, in the Armed 
Forees of the United States in a foreign war, insurrection, or expedition recog- 
nized by the United States Government as campaign-medal service. Our organ- 
ization represents a true cross-section, not only of this Nation’s veterans, but of 
the American people. Its members come from all walks of life. They are doc- 
tors, lawyers, judges; Senators and xepresentatives, both Federal and State; 
gasoline-station operators and attendants, teachers, carpenters, State governors 
and former governors, clergymen, plasterers, members of all the armed services, 
and representatives of numerous other trades and professions. 

During the past 2 years or so there has been deep concern in our organization 
over certain decisions of the Supreme Court. As a result of this concern a 
number of resolutions pertaining to the Court were adopted at our last national 
convention, which was held in Miami Beach, Fla., in August 1957. 

One resolution, No. 201, VF W position on communism and courts, in referring 
to the Supreme Court, states that “recent court decisions protect the conspiracy,” 
that is, the Communist conspiracy, “to such an extent that additional publicity 
and legislation are obviously necessary.” The resolve clause of this resolution 
urges “immediate congressional legislative action to: ‘a. Protect the secrecy of 
FBI files,’—that is, to overcome the effect of the Supreme Court’s decision in the 
Jencks case; ‘b. Permit the expulsion of subversive employees from nonsensitive 
agencies of the Federal Government’—that is, to override the decision of the 
Supreme Court in the case of Cole v. Young; ‘c. empower the various States to 
legislate against subversive activities with their border’ ”—which is a demand 
for legislation to overcome the Court’s decision in the Nelson case. 

This same resolution states that the members of the VFW “recognize and 
appreciate the magnificent efforts” of the Senate Internal Security Subcom- 
mittee and the House Committee on Un-American Activities under their respec- 
tive chairmen, “vigorously endorse the continued existence of these committees 
and, in view of recent court decisions curtailing their investigative pewers, 
recommend such legislative action as is necessary to enable these committees to 
continue, unhampered, their legitimate functions.” 

This is an indirect but nevertheless a clear indication of support for legisla- 
tion that would reverse the Supreme Court’s decision in the Watkins case. It 
also goes much further than that. It gives our national legislative service 
broad power to support any legislative measures deemed essential to the effec- 
tive operation of these congressional investigating committees. 

Inasmuch as this same resolution gives the endorsement of our organization 
to the 1956 legislative recommendations of these two congressional committees, 
I think it is pertinent to mention here some of these committees’ conclusions 
and recommendations which bear on S. 2646. 

The 1956 report of the Senate Internal Security Subcommittee states that the 
Supreme Court decisions of April, May, and June, 1956 “seriously restrained 
the course and progress of America’s struggle against its domestic Communist 
enemies. The respective roles and powers of the local, State, and Federal gov- 
ernments in this struggle; the constitutionality of various municipal ordinances, 
State statutes, and Federal Executive orders; the adequacy of evidence—all 
were subjected to searching scrutiny and significant new limitations” (p. 218). 

The report then went on to mention specific Supreme Court decisions as cases 
in point; the Nelson decision, Slochower decision, Communist Party v. Subver- 
sive Activities Control Board, the minority view in the Black v. Cutter ruling, 
and the Court’s ruling in the case of Cole v. Young (pp. 218-219). 

Among the subcommittee’s conclusions is this one: 

“Antisubversive activity by State authorities has been hampered and deterred 
by the Supreme Court decision in Pennsylvania v. Nelson” (p. 220). 

Pertinent here are the following recommendations of the subcommittee: 

“The Congress should enact legislation to make clear its intent that individ- 
uals found to be security risks shall be ineligible to hold any employment in or 
under the Government of the United States, whether or not designated as 
‘sensitive’ positions. 
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“The Committee on the Judiciary, or an appropriate subcommittee thereof, 
should undertake a study to determine the constitutionality of legislation to 
make it a condition of Government employment in any capacity that the em- 
ployee shall give responsive answers to any questions put to him by any au- 
thorized tribunal of the United States respecting his loyalty to the United 
States * * *, 

“The Congress should enact legislation similar to S. 3617 of the 84th Congress 
to permit State legislation for the purpose of combating subversive activity” 
(pp. 220-221). 

The 1956 report of the House Committee on Un-American Activities also makes 
a legislative recommendation to which the VFW is committed and which is 
pertinent to the subject of this hearing. 

It urges legislation to overcome the effect of the Cole v. Young decision of the 
Supreme Court (p. 59). 

Another resolution adopted by the VFW at our last national convention, 
No. 199, makes the following statements in its whereas clauses : 

“* * * on June 17, 1957, the Smith Act, because of a decision of the United 
States Supreme Court, was considerably damaged, if not completely nullified. 
The Supreme Court ruled that (1) since the Communist Party had been reor- 
ganized in 1945 and the statute of limitations had, therefore, expired, the Smith 
Act could not be used to prosecute Communist Party organizers; (2) that those 
who advocated the overthrow of our Government by force and violence could 
not be prosecuted under the Smith Act unless it could be proved that the advo- 
cacy incited to concrete action. * * * 

“The security of the United States has become endangered because of the 
weakening of the Smith Act. The appalling resulting situation demands that 
Congress repair the breaches in the walls of our national security. 

“The protection of American youth demands that Congress amend the Smith 
Act, making it a crime to teach and urge forcible overthrow of our Government, 
whether or not the advocacy points out the concrete manner in which the over- 
throw is to be effected.” 

This resolution indicates extreme displeasure with the Court’s June 17, 1957, 
decision in the case of the California Smith Act Communists and urges the 
Congress “to amend the Smith Act to punish by a fine and imprisonment all 
persons: 

“1. Who teach and advocate the violent overthrow of our Government whether 
or not such teaching and advocacy describes a specific or concrete action to 
accomplish such overthrow. 

“2. Who organize any society or group committed to the forcible overthrow 
of our Government, or any branch or unit of such a society or group already 
organized. 

“3. Who knowingly belong to or willfully participate in the activities of any 
society, group, or organization committed to the violent overthrow of our Gov- 
ernment, whether or not such society, group, or organization outlines the con- 
crete manner in which such overthrow is to be effected.” 

Another resolution, No. 1838, “Urging Enforcement of the Smith Act,” calls 
upon the States, as soon as Federal legislation permits them to do so after the 
Supreme Court’s ruling in the Nelson case, “to legislate against subversive activ- 
ities within their borders,” and also calls upon the Department of Justice “to 
renew the vigorous prosecution of the Communists for violation of the Smith 
Act and other laws of the United States.” 

It is hardly necessary to point out that, at the present time, it is just about 
impossible for the Department of Justice to do this. Recent Supreme Court 
decisions pertaining to this act have almost completely destroyed its effective- 
ness. Until Congress acts to overcome these decisions, we can look forward 
only to fewer prosecutions, rather than more, under the Smith Act. 

The report of the American Bar Association’s committee on Communist 
tactics, strategy, and objectives was also endorsed by a resolution, No. 249, 
adopted at our last national convention. This resolution gave VFW support 
to legislative recommendations of the bar association committee that would 
overcome the effect of the Supreme Court's decisions in the cases of Jencks, 
Watkins, Cole v. Young, Witkovich, the California Communists, the Slochower 
case, Schware v. Board of Bar Examiners of New Merico, and Konigsberg v. 
State Bar of California. 

The resolution resolved that our organization “strongly reemphasizes the 
concluding sentence of the bar association’s report,” to wit: “If the courts lean 
too far backward in the maintenance of theoretical individual rights, it may be 
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that we have tied the hands. of our country and have rendered it incapable of 
earrying out the first law of mankind—the right of self-preservation.” 

The resolution concluded with a call for Congress, if it deemed it necessary, 
to pass without delay laws enabling the various States to investigate and 
prosecute acts of subversion against thesesovereign States as well as the Federal 
Government. 

As a final word on the position of our membership on this question one other 
resolution, No. 178, a general one concerning the fight against communism, will 
be mentioned. It pledges our organization to “oppose all local, State, and Na- 
tional policies or actions” which aid communism “in the attainment of any of 
its objectives.” 

In view of these resolutions our national legislative service has a clear and 
compelling mandate from our national convention to urge the Congress to enact 
legislation that will overcome practically every recent major decision of the 
Supreme Court dealing with the problem of communism. It could well be said 
that we have a mandate to achieve legislation that will defeat what might be 
termed “the policy of the Supreme Court on this subject.” 

These VFW resolutions do not spell out the exact form of the legislation 
desired. They do not state that it should be accomplished by denying the Supreme 
Court appellate power in certain areas. On the other hand, they do not bar this 
step as a means to their end—and there can be no doubt but that the adoption of 
S. 2646 would attain the objectives spelled out in these resolutions. 

These resolutions also make it clear that it is the VFW position that certain 
functions and rights should be reserved to the States. 8S. 2646 would implement 
this position by removing the Court’s appellate power in several fields of activity 
traditionally reserved to the States. 

Therefore it seems that there are only two questions which must be resolved 
for this bill to receive our organization’s endorsement. First, is it constitutional ? 
Second, if it is constitution, is it a desirable measure, would it serve the common 
welfare? 

As to the constitutionality of S. 2646: Article III of the Constitution is devoted 
to the judiciary and its role in our Government. Section I of this article begins: 

“The judicial power of the United States shall be vested in one Supreme Court, 
and in such inferior courts as the Congress may from time to time ordain and 
establish.” 

Section 2, paragraph 2, of this article, which spells out the Supreme Court’s 
jurisdiction, states : 

“In all cases affecting ambassadors, other public ministers, and consuls, and 
those in which a State shall be party, the Supreme Court shall have original 
jurisdiction. In all the other cases before mentioned the Supreme Court shall 
have appellate jurisdiction both as to law and fact, with such exceptions and 
under such regulations as the Congress shall make” (emphasis added). 

In other words, the appellate jurisdiction of the Supreme Court in all matters 
coming within the purview of the Federal judiciary is completely under the 
control of the Congress. The Congress can make exceptions to the Court's 
appellate power, deprive it of all such power in certain areas or cases, or it may 
lay down certain regulations which will govern the manner in which the Supreme 
Court may exercise its appellate power. 

It therefore appears that there can be no question about the constitutionality 
of S. 2646 which would deprive the Supreme Court of appellate power in five 
specific areas. If Congress should pass this bill, it will simply be exercising a 
power which the Constitution very clearly gives it. 

The next question is that of whether the bill is a desirable one, whether there 
is need for it, whether it would serve the common weal. A review and analysis 
of what the Court has been doing in recent years in cases affecting national 
security is a prerequisite to answering these questions. Only then can it be 
determined whether it has been properly performing its constitutional functions. 

Inasmuch as our organization has endorsed the report of the American Bar 
Association’s committee on Communist tactics, strategy, and objectives, I will 
first mention 15 decisions covered in that committee’s report. It should be noted 
that before citing these cases, the committee said they “directly affect the right 
of the United States of America to protect itself from Communist subversion.” 

1. In the case of the Communist Party v. the Subversive Activities Control 
Board, the Court refused to uphold or pass on the constitutionality of the Sub- 
service Activities Control Act of 1950. It thereby delayed the effectiveness of 
this act. Justices Clark, Reed, and Minton, in their dissenting opinion, said the 
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majority had used a “pretext” to avoid its “responsibility and duty” to rule on 
the act’s constitutionality. 

2. Pennsylvania v. Steve Nelson. The Court declared that the Pennsylvania 
State Sedition Act was unenforceable on the ground that, when Congress passed 
the Smith Act, it intended to preempt prosecution in the field of seditious activity. 
This decision rendered ineffective the laws of 42 States and of the Territories of 
Alaska and Hawaii designed to punish sedition. 

3. Fourteen California Communists v. U.S. The Supreme Court reversed two 
Federal courts and said that the teaching and the advocacy of violent overthrow 
of the United States Government, even “with evil intent” was not punishable 
under the Smith Act if it was “divorced from any effort to instigate action to 
that end.” 

4. Cole v. Young. The Supreme Court again reversed two Federal courts and 
ruled that security risks could not be dismissed unless they occupied a “sensitive 
position.” In their dissenting opinion Justices Clark, Reed, and Minton said 
“the Court's order has stricken down the most effective weapon against subver- 
sive activity available to the Government. It is not realistic * * *. One never 
knows which job is sensitive.” 

5. Service v. Dulles, Once more the Supreme Court reversed two Federal 
courts and denied to the Secretary of State the ‘‘absolute discretion” given to him 
by law to fire any employee “in the interests of the United States.” 

6. Slochower v. The Board of Education of New York. Here the Court reversed 
three New York courts and said New York City could not fire an employee 
who invoked the fifth amendment when questioned about Communist activities. 
It declared unconstitutional a city-charter provision that any official who refused 
to answer questions about his official conduct asked by a recognized investiga- 
tive agency would be automatically dismissed. The dissenting opinion of Justices 
Reed, Burton, Minton, and Harlan said that this ruling “strikes deep into the 
authority” of New York to protect itself from officials whose conduct does not 
meet declared State standards for employment. 

7. Sweezy v. New Hampshire. The Supreme Court reversed the New Hamp- 
shire Supreme Court and ruled that the attorney general of the State had no 
right to ask Sweezy, who had lectured at the State university, if he believed in 
Marxism and if he had advocated it in his lectures. In their dissenting opinion 
Justices Clark and Burton said the decision “destroyed the fact-finding power 
of a State in this field.” 

&. U. 8. v. Witkovich. The Supreme Court ruled that the Attorney General 
of the United States had no right to ask a person ordered deported from this 
country if he had attended Communist Party meetings since the order for his 
deportation was issued. It made tihs ruling in spite of the fact that the Immigra- 
tion and Nationality Act of 1952 requires all such aliens to “give information 
under oath as to his * * * associations and activities and such other informa- 
tion * * * as the Attorney General may deem fit and proper.’ The dissenting 
opinion of Justices Clark and Burton said the ruling stripped the Attorney Gen- 
eral of an “important power” necessary to protect the internal security of the 
United States. 

9%. Schware v. The Board of Bar Examiners of New Mezico. The Court 
reversed the board of bar examiners and the New Mexico Supreme Court and 
said that a person’s membership in the Communist Party in the 1930’s “cannot be 
said to raise substantial doubts about his present good moral character.” 

10. Konigsberg vy. State Bar of California. The Court reversed the findings of 
the bar examiners and the California Supreme Court and said it was unconstitu- 
tional to deny a license to practice law to an applicant who refused to deny that 
he was a member of the Communist Party. 

11. Jencks v. U. 8. Again the Supreme Court reversed two Federal courts 
and said that Jencks must be given the contents of confidential reports made to 
the FBI by all Government witnesses used in this trial. Jencks, it should be 
noted, through his attorney had asked only that these reports be made available 
to the trial judge for his examination and determination as to whether or not 
they were material to the case and should be made available to the defendant. 
Justice Clark, in his dissenting opinion, said that all United States intelligence 
agencies, as a result of the majority decision, “may as well close up shop for the 
Court has opened its files to the criminal and thus afforded him a Roman holi- 
day for rummaging through confidential information as well as vital national 
secrets.” 

12. Watkins v. U. S.. The Supreme Court reversed the Federal district court 
and six justices of the District of Columbia Court of Appeals and held that a 
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congressional witness could not be required to name persons he had known as 
Communists. 

13. Raley, Stern and Brown v. Ohio. The Court reversed the Ohio Supreme 
Court and lower courts and set aside contempt convictions of three men who had 
refused to answer questions about Communist activities asked them by the Ohio 
Un-American Activities Commission. 

14. Flagver v. the United States. The Court reversed two Federal courts and 
set aside the contempt conviction of a man who had refused to produce records of 
Communist activities subpenaed by the Senate Internal Security Subcommittee. 

15. Sacher v. the United States. The Court reversed two Federal courts and 
reversed the contempt conviction of an attorney who had refused to tell the 
Senate Permanent Investigations Committee whether he was or had ever been a 
Communist. 

Other significant decisions the Court has made recently : 

Five Pennsylvania Communist Leaders vy. the United States. The Court re- 
versed the Smith act convictions of these men on the grounds that a Government 
witness “may have lied” in their first trial. The Court refused the plea of the 
Department of Justice that the case be sent back for determination of the credi- 
bility of the witness in question. 

Mrs. Antonia Sentner v. the United States. The Court ruled that the Attorney 
General had no authority to require an alien awaiting deportation to quit the 
Communist Party. Justices Clark and Burton, in their dissenting opinion, said 
that the decision destroyed the effectiveness of Congress attempts, through the 
Immigration and Nationality Act of 1952, to control subversives whose deporta- 
tion has been forestalled by technical difficulties. 

In the case of three Communist leaders who had sheltered Robert Thompson, 
bail-jumping member of the Communist Politburo, the Court ordered a new trial 
on the ground that, after keeping the hideout cabin in the high Sierra Mountains 
under surveillance for 24 hours, PBI agents had seized contents of the cabin 
without a search warrant. The dissenting opinion pointed out that “only a frag- 
mentary part’ of the items seized were admitted into evidence, that there was 
“ample evidence of guilt otherwise” and that, because of this, the rule of harm- 
less error should have governed and their convictions been upheld. 

Ben Gold vy. U. S. The Court reversed the conviction of this Communist for 
falsifying a Taft-Hartley oath on the ground that FBI interrogation of three 
members of the jury about an unrelated case was intrusion on the jury’s pri- 
vacy, even though unintentional. The Government was subsequently foreed 
to drop prosecution of Gold because of the age of the case and the present non- 
availability of material evidence. Four Justices dissented from this opinion. 
Three stated that the FBI interviews had had “no effect upon the jurors adverse 
to the defendant.” 

Rowoldt v. U. 8. The Court, by a 54 decision, reversed the appeals court 
and the Immigration Service by cancelling the deportation order of an alien 
who had come to this country in 1914 and had been a Communist Party member 
in the 1930’s. Even though the alien admitted paying dues to the Communist 
Party and attending Communist Party meetings, the majority held that there was 
no proof of the kind of “meaningful association” with the party required by the 
Immigration Act. 

These and other recent decisions of the Supreme Court make it clear that some- 
thing must be done to curb it because the Court is usurping the power of the 
States, local communities and their agencies, and the executive and legislative 
branches of the Government. 

The function of the Court is to interpret law as it has been written by authorized 
legislative bodies. The Court has no right to make law itself and, in interpreting 
law, it is not supposed to interpret it in any way it sees fit, but as the legislators 
who wrote it intended it to be interpreted. 

It is up to Congress to determine if the States may prosecute subversives, but 
in the Nelson case the Supreme Court determined that they could not, and it did 
so by twisting the intent of Congress in writing the Smith Act. 

The legislative and executive branches of the Government have the right to 
determine qualifications for Federal employment and the various States and 
municipalities have a similar right to set standards for their employees as long 
as, in doing so, they do not violate basic constitutional rights. 

The Supreme Court intruded on this right in the Cole and Slochower cases. The 
dismissal of Slochower, for example, was not an invasion of his constitutional 
rights. He was not forced to incriminate himself; his right to invoke the fifth 
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amendment was unquestioned and respected. The Court, however, did not respect 
the right of the people of New York City, who pay the salaries of the city’s em- 
ployees, to determine the standards those employees must maintain if they want 
to continue in the city’s service. 

In the Schware and Konigsberg cases the Court introduced on the traditional 
right of State bar associations and bar examiners to determine the qualifications 
of lawyers who would practice before their courts. 

The Court has also been making extralegal judgments. In the Schware case 
it made a determination that no substantial doubt about a man’s good moral 
character was raised by the facts that he had been a Communist Party member 
in the thirties, that he had used aliases and had a criminal record. This was not 
an interpretation of law but rather a social judgment and beyond the function of 
the Court. 

In the Cole case the Court made a decision as to what is a sensitive agency of 
the Government. This, too, was not an interpretation of law and it was, in effect, 
a reversal of a law passed by the Congress in 1950 which gave the President the 
power to designate sensitive agencies of the Government. The Court decision 
here intruded on the prerogatives of both the legislative and executive branches. 

In the Watkins case the Court made unreasonable restrictions on the power 
of the Congress to investigate for the purposes of legislation. 

The Court has also shown a lack of consistency. In the case of the five Penn- 
sylvania Smith Act Communists, it reversed their convictions on the ground 
that a witness against them “may have lied.” And in the case of the Subversive 
Activities Control Board v. The Communist Party, on the basis of what Justice 
Clark described as flimsy Communist claims of perjury, the Court decided that 
the evidence of three witnesses may have been tainted and sent the case back 
to the SACB. Yet, in the case of a Florida cattle thief who appealed on the 
ground that he had been convicted by perjured testimony, the majority refused to 
consider his case, even though, as the minority found, there was convincing 
evidence of perjury. 

A second reason why there is need to curb the Court is because it has, in a 
number of recent decisions, shown what could well be termed carelessness and 
irresponsibility. 

I believe no one will question the thesis that the Supreme Court, in ruling 
on matters affecting national security, has the most solemn obligation to care- 
fully check its facts, to make sure it is on solid ground in every statement it 
makes. One misstatement of fact or falsehood in a Supreme Court decision 
might be excused, but a series of them in a series of decisions is inexcusable—a 
clear sign of dereliction of duty. Yet, that is what we are faced with today. 
Here are some examples: 

THE NELSON CASE 


In the Nelson case the Supreme Court ruled that the States could not prose- 
eute seditious activity for three reasons: It was the intention of Congress to 
occupy the field when it passed the Smith Act, there was “serious danger of 
conflict with the Federal plan” and the Federal Government had “dominant 
interest” in the field. 

As to the Court’s claim that Congress intended to preempt the field of seditious 
activity in passing the Smith Act, it should be noted that Representative Howard 
Smith, author of that act, made the following statement in a letter to Hon. 
Frank Truscott, former Attorney General of the State of Pennsylvania : 

“DeaR Mr. ATTORNEY GENERAL: Justice Musmanno of your supreme court has 
been kind enough to furnish me with a copy of the opinion in the case of Com- 
monwealth vy. Nelson, in which the supreme court of your State holds that the 
enactment of the Smith Act, prescribing punishment for acts designed to over- 
throw the Government of the United States by force and violence, had the effect 
of nullifying State laws for a similar purpose. 

“As I am the author of the Federal act in question, known as the Smith Act, 
I am deeply disturbed by the implications of this decision. May I say that when 
I read this opinion, it was the first intimation I ever had, either in the prepara- 
tion of the act, in the hearings before the Judiciary Committee, in the debates 
in the House, or in any subsequent development, that Congress ever had the 
faintest notion of nullifying the concurrent jurisdiction of the respective sov- 
ereign States to pursue, also, their own prosecutions for subversive activities. 
It would be a severe handicap to the successful stamping out of subversive 
activities if no State authority were permitted to assist in the elimination of this 
evil, or to protect its own sovereignty. The whole tenor and purpose of the 
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Smith Act was to eliminate subversive activities, and not assist them, which 
latter might well be the effect of the decision in the Commonwealth v. Nelson 
ease.” 

Representative Smith also made the following statement to a House Judiciary 
Subcommittee in reference to the Supreme Court's Nelson case decision: 

“T was the author of the Smith Act and I never dreamed of anyone else dream- 
ing that by reason of Congress stepping in and enacting a law to prevent: treason- 
able activities that the States were precluded from enacting a law to protect 
themselves against the same evils; and it is just as true in respect to hundreds 
of other fields of Federal legislation as in subversive activities.” 

Senator Styles Bridges, in an appearance before this Judiciary Subcommittee 
made the following statement : 

“Mr. Chairman, I was in Congress in 1940 when the Smith Act was passed. I 
know what the Congress was thinking about when they passed that act. And 
I say, Congress never intended that it should preempt the field regarding sub- 
version. 

“An examination of the legislative history of the act shows clearly that 
Congress did not intend to assert exclusive jurisdiction over this field. Surely, 
if Congress intended to supersede State sedition laws, they would have clearly 
stated so in the act. 

“Congressman Smith of Virginia, author of the act, stated on the floor of the 
House that the Smith Act had nothing ‘to do with State laws.’ If the author 
had intended otherwise, he certainly would not have made this statement * * *. 

“Now, aS a Member of the Congress at that time, in 1940, I recall very clearly 
the discussions on this legislation, and I concur with what Congressman Smith 
said, that it was never the intention of the Congress or any of the bodies of the 
Congress that participated, that this be the intention of he act.” 

Senator Edward Martin of Pennsylvania has made the following statement, 
also in an appearance before this Judiciary Subcommittee : 

“A study of the debate at the time the Smith Act was approved in 1940 makes 
it clear that Congress did not wish nor intend that it should nullify the State 
sedition laws then existing or to be passed.” 

Senator John Stennis, of Mississippi, declared as follows in a statement to 
this subcommittee on 8S. 3617: 

“A casual reading of the section on which this case turned would convince 
anyone that the act has not met the historic test of Federal preemption laid 
down by John Marshall (6 Wheat. 264, 443) that the intent of Congress to 
preempt the field of legislation to the exclusion of the States must be ‘clearly 
and unequivocally expressed.’ The contrary is true. As pointed out by the 
dissenting Justices, this section is merely one of a number included in title 18 
(crimes) of the United States Code. Section 3231 of this title, which codifies 
the Federal criminal laws, states : 

“ ‘Nothing in this title shall be held to take away or impair the jurisdiction of 
the courts of the several States under the laws thereof.’ 

“This section antedates the Smith Act—it was enacted in 1825 and has been 
included in our Federal Code continuously since that time. So, to reach its 
tortured conclusion and strike down these State laws, the Court had to ignore 
the clear mandate of a Federal statute on the books for over 140 years, and the 
quoted judicial criterion established even earlier by Chief Justice John Marshall. 
The reading of such an ‘intent’ by Congress was so palpably absurd that it 
brought forth an immediate protest from the distinguished sponsor of the act, 
Representative Howard Smith of Virginia.” 

It is clear from these statements that there was no validity in the statement 
in the Supreme Court’s decision in the Nelson case that Congress, in passing 
the Smith Act, intended to deny to the States the power to prosecute sedition. 

It is worth noting, too, that Justices Reed, Burton, and Minton, in their 
dissenting opinion in the Nelson case, stated flatly that there was nothing in 
the Smith Act itself or any subsequent act of Congress to support the majority 
decision. 

Also open to serious question is the Court’s statement that there would be 
“serious danger of conflict with the Federal plan” if the States were given the 
power to prosecute sedition. 

The Honorable Louis C. Wyman, attorney general for the State of New 
Hampshire and vice president of the National Association of Attorneys Gen- 
eral, made the following statement when he testified before this Judiciary Sub- 
committee in May 1956: 
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“* * * the Supreme Court was advised after it had requested the Solicitor 
General for the view of the Department of Justice—was advised by the De- 
partment of Justice that, in the record of 15 years since enactment of the Smith 
Act in 1940, there had not been conflict, there had been cooperation and there 
had been help.” 

An amicus curiae brief filed with the Supreme Court by the Department of 
Justice in the Nelson case stated : 

“The administration of the various State laws has not, in the course of the 15 
years that the Federal and State sedition laws have existed side by side, in fact 
interfered with, embarrassed, or impeded the enforcement of the Smith Act. The 
significance of this absence of conflict in administration or enforcement of the 
Federal and State sedition laws will be appreciated when it is realized that this 
period has included the stress of wartime security requirements and the Federal 
investigation and prosecution under the Smith Act of the principal national and 
regional Communist leaders.” 

This clear and unequivocal statement that there has been absolutely no con- 
flict between the States and the Federal Government in the prosecution of sedi- 
tion makes one wonder how the Court would have dared to make a claim to the 
contrary in its decision. 

THE SLOCHOWER CASE 


The Court stated in its decision on Slochower : 

“It appears that neither the subcommittee nor Slochower was aware that 
his claim of privilege would ipso facto result in his discharge and would bar 
him permanently from holding any position either in the city colleges or in the 
city government.” 

The record of the Slochower’s hearing shows that this statement is not true, 
that both the subcommittee and Slochower knew what the result would be if he 
invoked the fifth amendment. Because of this, New York City asked the Court 
to reconsider its decision on the ground that it was based on a demonstrable 
error of fact. 

The Court calmly admitted its error on May 28, 1956, in refusing to reconsider 
its earlier decision. 

THE WATKINS CASE 


In this decision the following statement is made: 

“In the decade following World War II, there appeared a new kind of con- 
gressional inquiry unknown in prior periods of American history. Principally 
this was the result of the various investigations into the threat of subversion of 
the United States Government. * * * This new phase of legislative inquiry in- 
volved a broad-scale intrusion into the lives and affairs of private citizens.” 

This statement, too, is not true. Similar congressional inquiries were made 
by the Special Committee on Un-American Activities prior to World War II— 
in 1938, 1939, 1940, 1941, 1942, 1943, and 1944. These investigations, too, con- 
cerned subversion and “intruded” into the lives and affairs of private citizens, 
not only Communists and fellow travelers, but also Nazis and pro-Nazis. Even 
prior to the formation of the Special Committee on Un-American Activities in 
1938 there were similar investigations, such as the inquiry of the Select Com- 
mittee To Investigate Charges Made by Dr. William A. Wirt and the Special 
Committee on Nazi Propaganda, both of which operated in 1934. 

Again, in the Watkins decision, the Court majority makes a comparison—by 
implication, unfavorable to the Congress—between congressional committees and 
the royal commissions of the British Commonwealth in their manner of conduct- 
ing investigations. It stated: 

“Modern times have seen a remarkable restraint in the use by Parliament of its 
contempt power. Important investigations, like those conducted in America by 
congressional committees, are made by royal commissions of inquiry. * * * 
Seldom, if ever, have these commissions been given the authority to compel 
the testimony of witnesses or the production of documents. Their success in 
fulfilling their factfinding missions without resort to coercive tactics is a tribute 
to the fairness of the processes, to the witnesses and their close adherence to the 
subject matter committed to them.” 

The untruth in this statement and the unjust implied criticism of the Congress 
contained in it has been exposed by the American Bar Association’s committee 
on Communist tactics, strategy, and objectives. I quote from that section of 
its report which deals with the Canadian Royal Commission on Espionage: 
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“CANADIAN LAW AND COMMUNISTS 


“The report of the Canadian Royal Commission on Espionage, which was 
created on February 5, 1946, to investigate the charges of Igor Gouzenko, and 
which is the royal commission most nearly comparable in purpose to the House 
Un-American Activities Committee, reveals the following differences between 
the methods used by a royal commission investigating subversion and the 
methods used by a congressional committee investigating subversion : 

“1. A royal commission can arrest and jail witnesses. A congressional com- 
mittee has no such power. 

“2. A royal commission can hold witnesses without bail and incommunicado 
for many days and until after they are questioned. A congressional committee 
has no such power. 

“3. A royal commission can compel witnesses to testify and impose sanctions 
for refusing to testify. It does not recognize a fifth amendment or privilege 
against self-incrimination, as do our congressional committees. 

“4. A royal commission can have its police agents search witnesses’ homes 
and seize their papers. A congressional committee has no such power. 

“5. A royal commission may forbid a witness to have his lawyer present at the 
hearing. Congressional committees permit a witness to have his lawyer present 
and even to consult with him before answering each specific question. 

“6. A royal commission can require all concerned in the inquiry, including 
witnesses, to take an oath of secrecy. The questioning by the commission can 
be secret and, since only selected excerpts from the testimony are then made 
public, it is impossible to know whether a fair selection was made. Most 
congressional committee hearings are public and open to the press. 

“7. A royal commission is not subject to or under the control of the courts, 
Parliament or the Cabinet, and a commission ‘is the sole judge of its own 
procedure.’ Congressional committees are completely subject to Congress, and 
they need the assistance of the courts in dealing with contemptuous witnesses.” 

Lest it may be charged that the American Bar Association has taken an ex- 
ceptional commission as an example in an unobjective attempt to criticize the 
Supreme Court, I will mention certain facts about the royal commission on 
espionage established by the Commonwealth of Australia in 1954 to investigate 
the Petroy case. This, too, was a commission with a function very similar to 
that of the House Committee on Un-American Activities or this subcommittee. 

On pages 447-455 of this commission’s report there is reproduced the “Royal 
Commission on Espionage Act 1954” which delineates the powers of the 
commission. 

This act reveals that the commission can subpena witnesses and also fine and 
imprison them if they fail to appear or to produce any documents they are 
ordered to produce by the commission. 

Witnesses subpenaed to appear who do not report from day to day, unless 
excused by the chairman and released from further attendance, can be fined and 
imprisoned. 

The chairman of the commission may issue a warrant for the arrest of a per- 
son who is subpenaed and fails to appear. This warrant authorizes “the de- 
tention of the person in question” until he is released by order of the chairman 
of the commission. 

A person who refuses or fails to answer a question put to him by a member 
of the commission can be imprisoned or fined. 

Any person who contravenes or fails to comply with various sections of this | 


act is, in addition to being guilty of an offense, also guilty of contempt “as if 
it were a contempt of the High Court.” 

Any person at all in the Commonwealth of Australia can be fined or im- 
prisoned if, by writing or speech, he uses words calculated to bring the commis- 
sion or any member of it into disrepute, or if he uses words which are false or 
defamatory of the commission or one of its members. 

All members of the commission, in exercising their duties, have the same pro- 
tection and immunity as a justice of the high court of Australia. 

No witness summoned to appear before the commission has a right to the pro- 
tection of the fifth amendment and can be fined or imprisoned if he refuses to 
answer any question or produce any document on the grounds that it may in- 


criminate him or his spouse. 


In the light of these facts I believe there can be no doubt that the Supreme 
Court’s statement that royal commissions do not “resort to coercive tactics in 
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fulfilling their factfinding missions” is plainly untrue, just as is its statement 
that these commissions “seldom, if ever,” have been given authority “to compel 
the testimony of witnesses or the production of documents.” 


THE COVERT CASE 


The case of Reed y. Covert had nothing to do with communism but deserves 
mention here. This case concerned United States military criminal jurisdiction 
over civilians accompanying servicemen overseas. A woman who had been con- 
victed by courts martial, under the Uniform Code of Military Justice, of murder- 
ing her husband appealed her conviction to the Supreme Court. Justice Black, 
in writing the majority decision which reversed her conviction, referred to a 
1942 executive agreement between the United States and Great Britain and said 
that this agreement gave the United States exclusive jurtsdiction over offenses 
committed in Great Britain by servicemen of this country and their dependents. 

This statement, too, was not true. The agreement in question concerned only 
servicemen. It made no mention of dependents. It was a wartime agreement, 
covering a period when wives were not permitted to go overseas with their hus- 
bands. For this reason, the agreement in question had no relevance to the issue 
on which he was ruling. 

I do not know and therefore will not attempt to explain why or how these 
untrue statements and implications have crept into recent Supreme Court deci- 
sions. The facts speak for themselves, however. The Court is not performing its 
duty in a manner the people and Congress expect—and have a right to demand— 
of it. Congress therefore has an obligation to do something to correct the situa- 
tion in carrying out its responsibility to the people and the Nation’s security. 

Another reason why Congress must act is because the previously mentioned 
Court decisions make it clear that the Court is not responsive to the will of the 
people. It is not serving the people as it should. 

Some people claim the Court should not be influenced in any way by popular 
desires or opinion, that it should be completely divorced from it in every way. 

This is not a correct view. The judiciary is one of the three branches of the 
Federal Government. As such it is part of the Federal power. If we are to 
have real self-government, all of the Federal power, not just part of it, must be 
responsive to the people. Legislation represents the will of the people. The 
court’s function, in other words, is that of interpreting the people’s will. If the 
Court does not serve the people in this way, it becomes an agent of autocracy, 
not democracy. 

This view has recently received public support from a member of the Supreme 
Court. In a speech at Georgetown University last November, Justice William 
J. Brennan made the following statements: 

ats is here to serve, insofar as law can do so * * * the realization of man’s 
ends.” 

Law is “a service to attain the ends that society desires.” 

Under the present Supreme Court, however, United States law is not serving 
the end and desires of the American people. 

The people of this country showed their desires, as far as communism is 
concerned, when, through their elected representatives, they supported the 
Smith Act, the Internal Security or Subversive Activities Control Act of 1950, 
the Communist Control Act of 1954, the Federal loyalty-security program ; when 
42 States and 2 Territories passed antisedition laws and when, on the Federal, 
State, and municipal level, numerous other anti-Communist measures were 
adopted. 

As an indication of how the American people feel about the Communist Party 
and individual Communists, and whether or not the Supreme Court is serving 
them by the decisions it is making, I quote from several public opinion polls on 
this subject: 

A Gallup poll which appeared in various newspapers on May 17, 1950, stated 
that the Mundt-Nixon bill—which, with minor changes, is the Internal Security 
Act of today—“meets with the overwhelming approval of United States voters.” 
This bill, by the way, had not then become law. 

The poll revealed that when asked about its requirement that Communist 
Party members register with the Department of Justice, 63 percent of the per- 
sons polled in August 1948 favored registration ; 77 percent did so in December 
1949; and 67 percent in May 1950. 

The Gallup report of that date also made the following statement: “The 
general public has consistently favored outlawing the party, and by a very 
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large vote. Surveys made by the American Institute of Public Opinion re- 
vealed that in 1947 the public favored such a step by a vote of 2 to 1 and in 
December 1949 by a vote of 4 to 1. 

The result of a poll made by the Psychological Corporation of New York 
City and released on May 26, 1950, showed that of persons interviewed in 132 
cities and towns from coast to coast, 79.2 percent said that they believed ‘a Com- 
munist is a traitor to the United States” and only 9 percent answered “No” 
when asked whether they so believed. When the same question was asked in 
January 1948, 65 percent had answered “Yes” to it and in April 1949, 79.6 percent. 

This release also stated that when people were asked whether they thought 
the Communist Party was like other political parties in the United States or 
like a fifth column loyal to Russia first, 80 percent of the people questioned in 
April 1949 had said that communism was like a fifth column. 

A Gallup poll published on August 29, 1950, made the following statements: 

“The overwhelming majority of American voters, even before the Korean 
war, were in favor of requiring all members of the American Communist Party 
to file their names with the Federal Government. * * * 

“* * * the public would like to see steps taken now to remove all members of 
the Communist Party from jobs in industries that would be important in war- 
time. * * * 

“Sentiment for routing the ‘bad security risks’ out of private employment in 
war industries is overwhelming—15 to 1.” 

Ninety percent of those asked had said that all Communist Party members 
should be removed immediately from all positions in United States industries 
that would be important in wartime. 

The same Gallup poll stated that when questioned about what should be done 
with Communist Party members in the event of war with Russia, only 1 percent 
of those polled had said, “Nothing, everyone is eutitled to freedom of thought.” 
The overwhelming majority expressed the belief that Communists should be 
placed in prison, in internment camps, exiled from the United States, sent to 
Russia, or shot or hanged. 

Even allowing for a certain percentage of inaccuracy in opinion polls, these 
reports make it clear that the American people have intense distaste for Com- 
munists and that they believe in strong measures being taken against them. 
that they believe Communists are traitors. Treason has always been considered 
among the most heinous of crime. 

In spite of this, the Supreme Court has struck down or crippled and emascu- 
lated one antisubversive law, order, and agency after another. 

The outcry of the people against the Supreme Court in the past 2 years or 
so—and the lack of protest from the people over the last 10 years while these 
measures were being adopted and upheld in numerous lower courts—is a clear 
indication of how far removed from the will of the people the Supreme Court is. 

I might add that the great number of lower-court decisions the Supreme Court 
has had to strike down in its recent rulings is additional evidence that a serious 
question exists as to the Supreme Court’s competence. Its decisions can be 
termed right only if those of numerous other judges—of many years experience 
and high repute—can be termed wrong. 

Various proposals have been submitted to the Congress as means of meeting 
the security problem posed by the Supreme Court. 

It has been suggested that the Court be impeached. Inasmuch as the Con- 
stitution states, however, that impeachment can be only for “treason, bribery, 
or other high crimes and misdemeanors” it would appear that grounds for 
impeachment do not exist. 

Election of Justices has been proposed. There is a danger in this of em- 
broiling the Court in politics and thus impairing its objectivity. Inasmuch 
as the Constitution gives the President the power to appoint Justices with the 
consent of the Senate, this would also involve amendment of the Constitution—a 
step which should, as a rule, be avoided unless it is absolutely necessary. 

The proposal has been made that Congress be given the power to veto a Su- 
preme Court decision. This, too, would involve a constitutional amendment 
which is unnecessary because a constitutional provision already existing gives 
the Congress the power to curb the Supreme Court. 

It has been urged that reconfirmation of Justices be required after varying 
numbers of years. This, again, contains the danger of involving the Court in 
politics and impairing its objectivity. It is therefore of rather dubious value. 

Previous judicial experience of varying types and years has also been pro- 
posed as a requirement for Supreme Court Justices. There is certainly value 
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in this. It will not, however, solve the major problem. Mere experience is 
no guaranty that a Justice will not act just as some of the current Justices 
have been acting. 

It has been suggested that no one who has held political office within a 
certain number of years shall be eligible for the Supreme Court. This is of 
questionable value. It may bar an exceptionally well-qualified man who would 
undoubtedly be above politics on. the Court and result in the appointment of 
a far less competent person who might be very political in outlook even though 
he had never held political office. 

It has been urged that the Supreme Court be forced to hold a full oral hear- 
ing on any case it decides. The VFW has not had the chance to look thor- 
oughly into facts relevant to this suggestion. It does not know if it would 
unduly delay Court proceedings and decisions. Therefore it does not condemn 
nor approve the proposal—but does point out that this procedure alone will 
not be a guaranteed cure for the problem. The fact that the Court listens 
to oral arguments is no assurance that it will rule wisely and well. 

It seems therefore that the best solution to the problem is 8S. 2646. It 
requires no constitutional amendment. It would effectively deal with the 
problem at hand by simply denying the Supreme Court appellate pewer in those 
tive areas in which it has done the greatest damage and demonstrated its 
strongest penchant for exceeding its powers. These areas are: 

1. The functions, practice, or jurisdiction of a committee or subcommittee 
of the Congress, or their contempt actions and proceedings. 

2. The activities, functions, practice, and jurisdiction of the executive branch 
in the field of personnel security. 

3. State control of subversive activities. 

4. Local school rules, bylaws, and regulations concerning subversive activities 
by teachers. 

5. Any laws, rules, or regulations of the States and State bar examiners or 
similar bodies—and acts flowing from them—concerning the admission of 
persons to the practice of law. 

Most of these areas are areas of States rights and community rights. They 
are areas where it is desirable to exclude Federal power. Permitting the 
Supreme Court, a part of the Federal power, complete freedom to operate in 
these areas (such as it now has) can endanger States rights just as giving 
the legislative or executive branch unlimited freedom in these areas would. 
The Federal judiciary can—and does—endanger State sovereignty just as the 
executive and legislative branches can. 

For these reasons those who truly believe in the United States Constitution— 
in the States rights and in the limits of Federal power it provides—will have 
no difficulty in endorsing 8S. 2646. It will accomplish a number of desirable ends. 

Of course, there is some opposition to this bill. In time misconceptions and 
myths always creep into the affairs of men and their societies. It is because 
of this that some very sound ideas, when they are proposed, jolt and shock 
people. When they are first brought forth, they appear to be reyolutionary, 
extremely radical, or completely wrong and dangerous. They so appear only 
because of these myths which have grown up and which conceal the truth about 
their validity. ’ 

There is reason to believe this is the case with much of the opposition to 
S. 2646. The idea of depriving the Supreme Court of some of its appellate 
powers shocks some people. It appears to be dangerous. They usually—out of 
ignorance—say it would be unconstitutional. 

This is so because of a myth now current in this country—the myth that the 
Supreme Court is without question the highest of all the branches of govern- 
ment, that it is not only the Supreme Court but the supreme power of these 
United States; that it has an unquestioned right to tell the other branches of 
Government and the States what they can and cannot do—almost without limi- 
tation. 

A study of the Constitution makes it clear that our Founding Fathers never 
intended the Supreme Court to be supreme even in its appellate powers, which 
is the subject with which this hearing is largely concerned. They very specifi- 
eally and unequivocally put the Supreme Court’s appellate functions under the 
control of the Congress and gave Congress the unquestioned right to give and 
take away, or to restrict that power. 

According to the Constitution, the Supreme Court is anything but the highest 
of the three branches of Government. It is a lesser one. The people, in creat- 
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ing the judicial, legislative, and executive branches of this Government as 
separate, distinct, and balancing powers, gave the legislative branch important 
powers over both the executive and judiciary. The reason for this is obvious. 
They wanted their Government to be responsive to their will. The legislative 
branch, because of its nature, its election system, etc., is closer to the people 
and can be more readily controlled by them. The Founding Fathers, therefore, 
gave most of the power of this Government to the Congress. 

The idea that the Supreme Court is to be revered, held sacrosanct, never 
curbed, and its word always blindly obeyed has also gained wide acceptance. 
This myth serves the Supreme Court, but not the people of this Nation. The 
sooner such a myth is destroyed the better off the people will be. 

Another misconception currently finding favor is the idea that the executive 
branch of the Government and the judiciary are much more reliable than the 
legislative; that they are sounder, more reasonable, more stable, and not so 
liable to be irresponsible, immoderate, or hysterical; that they have much more 
devotion to the Constitution than the Congress does. 

Reason tells us, however, that the 531 men and women who make up the 
Congress are a stabler and safer group with which to trust the people’s interests 
than a Supreme Court of only 9 men, or an executive branch made up of 1 man 
elected by the people who has surrounded himself with his own choice of ad- 
ministrators. 

In spite of all the recent charges of hysteria and irresponsibility on the part 
of Congress—and in spite of the fact that the phenomenon of mass hysteria does 
exist—the fact is that 531 men and women, the great majority of whom are 
attorneys, former judges, doctors, engineers, and men of a generally high ednea- 
tional level, will, as a rule, be difficult to panic or push into irresponsible action. 
Their very numbers, the variety of ideas, beliefs, and thoughts among so large 
a group, argues its greater responsibility, just as it does its being better informed 
on a variety of subjects than a small group of men, and its being closer to the 
people and their desires. 

Our organization’s resolutions make it clear that we are counting on the Con- 
gress to correct the evils wrought by the Supreme Court. I trust that the Con- 
gress itself and the people of this country will therefore adopt our faith in the 
Congress as the more trustworthy agency of the Government—and also our con- 
viction about its constitutional superiority and its clear responsibility and right 
to take needed action now in regard to what the Supreme Court has done to our 
national welfare. 

The Veterans of Foreign Wars therefore urges this subcommittee, the full 
Senate Judiciary Committee, and the Congress as a whole to act favorably on 
S. 2646, a measure which we deem beneficial to the interests of this Nation and 
its people. 

In closing, I would like to express to the subcommittee the Veterans of Foreign 
Wars appreciation for allowing us the privilege of presenting our views on 


S. 2646. 

Mr. McNamara. The first four pages of the statement of the Vete- 
rans of Foreign Wars on S. 2646 are concerned with resolutions passed 
by our organization which affected the Supreme Court. They cover 
every major decision made by the Supreme Court on the subject of 
Communism in the last 2 years, and they amount, in effect, to a man- 
date for our legislative service to overcome all the decisions and what 
might be termed the policy of the Supreme Court in dealing with 
Communist issues. And, inasmuch as we have this mandate, it appears 
that there are only two questions for us to decide when it comes to the 
matter of endorsing S. 2646. 

The first, is the bill constitutional and is it desirable? Would it 
serve the common welfare? 

As far as its constitutionality is concerned, section 2, paragraph 2, 
the third article of the Constitution states that— 

In all the other Cases before mentioned, the supreme Court shall have appellate 


Jurisdiction, both as to Law and Fact, with such Exceptions, and under such 
Regulations as the Congress shall make. 


> a cfd 2d 





LIMITATION OF APPELLATE JURISDICTION 127 


In other words, the Founding Fathers clearly intended that the 
appellate powers of the Supreme Court would always be subject to 
the will of Congress. The Péentien could give and take it away as it 
saw fit; and, inasmuch as that is what this bill does, we see no constitu- 
tional bar. 

As to the desirability of the bill, the answer to that depends to a 
great extent on what the Court has been doing in recent years on 
the Communist question. I review in my statement 20 recent Court 
decisions affecting the subject of communism, and 15 of these are 
taken from the report of the American Bar Association’s committee 
on Communist tactics, strategy, and objectives. And this committee 
notes that each 1 of these 15 directly affects the right of the United 
States of America to protect itself from Communist subversion. 

And I conclude that these and other recent Court decisions make it 
clear that the Court is usurping the power of the States, the local 
communities, and their agencies, and the executive and legislative 
branches of the Government. And it is, therefore, incumbent upon 
the Congress to do something to curb the Court, whose function is 
to interpret law as it is written by authorized legislative bodies and 
not write law itself. 

The Congress, for instance, has the right to determine that the 
States may prosecute subversives, but, in the Nelson case, the Supreme 
Court determines that they could not, and it did so by twisting the 
intent of Congress in writing the Smith Act. 

The legislative and executive branches of the Government have the 
right to determine qualifications for Federal employment, and the 
various States and municipalities have a similar right to set standards 
for their employees as long as, in doing so, they do not violate basic 
constitutional rights. 

The Supreme Court intruded on this right in the Cole and Slochower 
cases, The dismissal of Slochower, for example, was not an invasion 
of his constitutional rights. He was not forced to incriminate him- 
self; his right to invoke the fifth amendment was unquestioned and 
respected. The Court, however, did not respect the right of the 
people of New York City, who pay the salaries of the city employees, 
to determine the standards those employees must maintain if they 
want to continue in the city’s service. 

The Court has also been making extralegal judgments. In the 
Schware case, it made a determination that no substantial doubt about 
a man’s good moral character was raised by the fact that he had been 
a Communist Party member, that he had used aliases, and that he 
had a criminal record, and this was not an interpretation of law but, 
rather, a social judgment, and beyond the function of the Court. 

And the second reason why we feel there is need to curb the Court 
is because, in a number of recent cases, it has made statements which 
aren’t true. Now, we believe that, on matters affecting national 
security, the Court has a solemn obligation to carefully check its 
= and make sure that it is on solid ground in every statement it 
makes. 

In the Nelson case, the Court ruled that the States could not prose- 
cute seditious activity because, for one thing, the Cougress had in- 
tended to occupy the field when it passed the Smith Act. 
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Now, Representative Howard Smith, the author of that act, has 
pointed out that this was not his intention at all. In a letter to the 
attorney general of the State of Pennsylvania, he said : 

As I am the author of the Federal act in question, I am deeply disturbed by the 
implications of this decision. May I say that, when I read this opinion, it was 
the first intimation I ever had, either in the preparation of the act, in the hear- 
ings before the Judiciary Committee, in the debate in the House, or any 
subsequent development, that Congress ever had the faintest notion of nullifying 
the concurrent jurisdiction of the respective sovereign States to pursue, also, 
their own prosecutions for subversive activities. 


Senator Styles Bridges has also made a similar statement. He said: 


I was in Congress in 1940 when the Smith Act was passed. I know what the 
Congress was thinking about when they passed that act. And I say Congress 
never intended that it should preempt the field regarding subversion. 


Senator Edward Martin has stated : 


A study of the debate at the time the Smith Act was approved in 1940 makes 
it clear that Congress did not wish nor intend that it should nullify the State 
sedition laws then existing or to be passed. 

Senator John Stennis has also taken strong exception to the Court’s 
claim. And I think it is clear from these statements that there was 
no validity in the statement. of the Supreme Court’s decision in the 
Nelson case that Congress, in passing the Smith Act, intended to deny 
to the States the power to prosecute sedition. And it is worth noting 
that Justices Reed, Burton, and Minton, in their dissenting opinion 
in the Nelson case, stated flatly that there was nothing in the Smith 
Act, itself, or any subsequent act of Congress to support the majority 
decision. 

The Court also claimed in the Nelson case that, if States were 
allowed to prosecute sedition, there was “serious danger of conflict 
with the Federal plan.” This statement, too, doesn’t hold up under 
investigation. 

The Department of Justice has presented an amicus curiae brief 
with the Supreme Court in this case in which it says: 

The administration of the various State laws has not, in the course of the 
15 years that the Federal and State sedition laws have existed side by side, in 
fact, interfered with, embarrassed, or impeded the enforcement of the Smith 
Act. The significance of this absence of conflict in administration or enforce- 
ment of the Federal and State sedition laws will be appreciated when it is 
realized that this period has included the stress of wartime security require- 
ments and the Federal investigation and prosecution under the Smith Act of the 
principal national and regional Communist leaders. 

This clear and unequivocal statement that there has been absolutely 
no conflict between the States and the Federal Government in thie 
prosecution of sedition makes one wonder how the Court would have 
dared to make a claim to the contrary in its decision. The Slochower 
case 

Senator Warkins. I wonder at this time if you would permit an 
interruption to call attention to a view contrary to what you are stat- 
ing now, at least. with respect to whether or not this is constitutional. 

Now, this letter is written to one of the members of this com- 
mitte, and it says, in part: 





Thank you for calling my attention to Senate bill 2646, which would have 
the effect of limiting the appellate jurisdiction of the Supreme Court. 

In my opinion, this measure should be vigorously opposed. For one thing, 
it would undermine the authority of the Court as a guarantor of constitu- 
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tional government where it would deprive that body of jurisdiction in cases in- 
volving basic constitutional rights. This is particularly serious because the 
area of deprived jurisdiction is one in which constitutional prerogatives too 
frequently have been ignored. There is also a substantial possibility that this 
measure would be unconstitutional. It seems likely that it would violate the 
due-process clause of the fifth amendment, because witnesses before congres- 
sional committees, alleged subversives, and lawyers could not obtain a uniform 
adjudication of their political and civil rights before the highest Court of the 
land, while other persons could. 


Thus is created a very arbitrary classification which would, I believe, do 
violence to the Constitution. 

And this man happens to be the dean of a very important law 
school in the United States. And he says there: 

This argument admittedly needs further research and elaboration. I raise 
the question because I think it needs consideration. 

Sometime during your presentation I wish you would reply to 
that directly, if you desire. 

Mr. McNamara. Allright. Fine. 

Just offhand, I would say, Senator, that I don’t know who this 
man is and I know that various people have raised questions about 
the constitutionality of this bill. But I cannot see how any man, 
no matter what his standing is, can claim it is unconstitutional when 
the Constitution, itself, which I quoted a few minutes ago, states so 
explicitly and clearly that this is what Congress can do any time 
it wants to. 

Senator Warkrns. He says it might have one interpretation for one 
set, of citizens and another set who couldn’t get into the Court would 
still have a different one. In other words, you might get 

Mr. McNamara. Well, in all Federal cases, under this bill, you 
would have the same court giving the final interpretation. It 
wouldn’t go up as high as the Supreme Court, but you would have 
your court of appeals here in Washington give the final ruling. One 
court in all cases. So your principles underlying the interpretations 
or the decisions would be basically the same, unless this court started 
to vary as much as the Supreme Court has. 

I believe I was speaking, Senator, last about some untrue state- 
ments that have cropped up in court decisions recently. One was in 
the Slochower case, in which the Court stated : 

It appears that neither the subcommittee nor Slochower was aware that his 
claim of privilege would ipso facto result in his discharge and would bar him 
permanently from holding any position either in the city colleges or in the city 
government. 

Now, the record of the Slochower hearing shows that this statement 
is not true, that both the subcommittee and Slochower knew what the 
result would be if he invoked the fifth amendment. Because of this, 
New York City asked the Court to reconsider its decision on the ground 
that it was based on a demonstrable error of fact. The Court calmly 
admitted its error on May 28, 1956, but refused to reconsider its 
decision. 

Then in the Watkins case, the Court stated : 

In the decade following World War II, there appeared a new kind of congres- 
sional inquiry unknown in prior periods of American history. Principally, this 
was the result of the various investigations into the threat of subversion of the 
United States Government * * *, This new phase of legislative inquiry in- 
volved a broad-scale intrusion into the lives and affairs of private citizens. 

21794—58—pt. 2——7 
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Now, that statement, too, is not true. Similar congressional in- 
quiries were made by the Special Committee on Un-. American Activi- 
ties prior to World War Il—in 1938, 1939, 1940, and during the war. 
These investigations, too, concerned subversion and intruded into the 
lives and affairs of private citizens, not only Communists and fellow 
travelers but also Nazis and pro- Nazis. Even prior to the formation 
of this committee in 1938, we had committees such as the Select Com- 
mittee To Investigate Charges Made by Dr. William A. Wirt and the 
Special C ommittee on Nazi P -ropaganda, which made the same type of 
general investigations. 

And then in the Watkins decision, too, the Court, by implication, 
makes an unfavorable ¢ omparison between the special commissions of 
inquiry of the British Commonwealth and the committees of this 
Congress. It says: 

Modern times have seen a remarkable restraint in the use by parliament of its 
contempt power. Important investigations, like those conducted in America by 
congressional committees are made by royal commissions of inquiry * * *. Sel- 
dom, if ever, have these commissions been given the authority to compel the testi- 
mony of witnesses or the production of documents. Their success in fulfilling 
their fact-finding missions, without resort to coercive tactics, is a tribute to the 
fairness of the processes to the witnesses and their close adherence to the subject 
matter committed to them. 

The American Bar Association’s committee on Communist tactics, 
strategy, and objectives has pointed out the untruth in that statement. 
It went into the matter of the Canadian Royal Commission on Espi- 
onage that looked into the Gouzenko case and it makes this state- 
ment—it points out these differences between that commission and the 
United States congressional committee : 

1. A royal commission can arrest and jail witnesses. A congressional commit- 
tee has no such power. 


A royal commission can hold witnesses without bail and incommunicado for 
many days and until after they are questioned. A congressional committee has 
no such power. 


5. A royal commission can compel witnesses to testify and impose sanctions 
for refusing to testify. It does not recognize a “fifth amendment” or privilege 
against self-incrimination, as do our congressional committees. 

4. A royal commission can have its police agents search witnesses’ homes and 
seize their papers. A congressional committee has no such power. 

And so on. It makes three more points which directly contradict 
the Court’s implication. 

Now, some people may claim or believe that the American Bar Asso- 
ciation might have selected an unusual commission here in an effort to 
discredit the Supreme Court. Well, I have looked into the report of 
the Australian Royal Commission. it was set up in 1954 to investigate 
the Petrov case. And on pages 447 to 455 of this report there is pro- 
duced the Royal Commission on Espionage Act of 1954 which outlines 
the powers of the commission. This act reve eals that the commission 
can subpena witnesses and also fine and imprison them if they fail to 
appear or to produce any documents they are ordered to produce by the 
commission. 

Witnesses subpenaed to appear who do not report from day to day, 
unless excused by the Chairman and released from further attendance 
can be fined and imprisoned. 

The Chairman of the Commission may issue a warrant for the 
arrest of a person who is subpenaed and fails to appear. This war- 
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rant authorizes “the detention of the person in question until he is 
released by order of the Chairman of the Commission.” 

A person who refuses or fails to answer a question put to him by a 
member of the Commission, can be imprisoned or fined. 

Any person who contravenes or fails to comply with various sections 
of this act is, in addition to being guilty of an offense, also guilty of 
contempt “as if it were a contempt of the high courts.” 

Any person at all in the Commonwealth of Australia can be fined 
or imprisoned if, by writing or speech, he uses words calculated to 
bring the Commission or any member of it into disrepute or if he uses 
words which are false or defamatory of the Commission or one of its 
members. 

All members of the Commission, in exercising their duties, have the 
same protection and immunity as a Justice of the High Court of 
Australia. 

And, then, any witness summoned can be fined or imprisoned if he 
refuses to answer any question or produce any document on the 
grounds that it may incriminate him or his spouse. 

In the light of these facts, I believe there can be no doubt that the 
Supreme Court’s statement that Royal Commissions do not “resort 
to coercive tactics in fulfilling their factfinding missions” is plainly 
untrue, just as is its statement that these Commissions “seldom, if 
ever,” have been given authority to “compel the testimony of wit- 
nesses or the production of documents.” 

Then, in the Covert case, this had nothing to do with communism 
but involved a right of the United States military to try the depend- 
ents of servicemen who accompanied them overseas. A woman who 
had been convicted by court-martial of murdering her husband ap- 
pealed her conviction to the Supreme Court. Justice Black, in writing 
the majority decision which reversed her conviction, referred to a 
1942 executive agreement between the United States and Great Britain 
and said that his agreement gave the United States exclusive jurisdic- 
tion over offenses committed in Great Britain by servicemen of this 
country and their dependents. - 

Actually, this statement, too, was not true. The agreement in ques- 
tion, which I have checked, makes no reference at all to the dependents 
of servicemen. It was a wartime agreement covering a period when 
servicemen were not permitted to have any dependents accompany 
them overseas. 

Now, I make no attempt to explain how these untrue statements 
have crept into one Supreme Court decision after another, but I be- 
lieve that it is indicative of the fact that the court is not performing 
its duty in the manner that the people and Congress expect and have 
a right to demand of it, and, therefore, Congress has the obligation 
to do something to correct the situation. 

Another reason why we feel Congress should act, is because the 
Court is not responsive at the present time to the will of the people. 

Senator Warkrins. Just what do you mean by that? 

Mr. McNamara. Well, we are supposed to have 

Senator Warxrns. In other words, you think they ought to go out 
and count noses ? 

Mr. McNamara. No, sir, I don’t, but we have self-government or 
we should have, and if you have self-government in every branch of 
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the Federal power, the judicial as well as the legislative and execu- 
tive, it will be generally responsive to the will of the people. The 
Court’s function is to interpret legislation. The lasleletion is the 
will of the people. In other words, the Court is supposed to interpret 
the will of the people, what the people want, inasmuch as legislation 
is an expression of their will, and if it does not do this, it mes 
an act of autocracy rather than democracy and, Justice Brannan, 
I might point out, has just recently expressed this view in a talk 
at Georgetown University last fall when he said: 


Law is here to serve insofar as law can do so the realization of man’s ends 


And— 
Law is service to attain the ends that society desires. 


Under the present Supreme Court, however, United States law is not 
serving the ends and desires of the American people. They have shown 
what their desires are, as far as communism is concerned, by the sup- 

ort they have given the Smith Act since it was passed 18 years ago. 
hey have shown their desires by the support they have given the 
Communist Control Act, the Internal Security Act of 1950, by the 
support they have given 42 State sedition laws and numerous other 
measures adopted on all levels of government to curb communism. 

I might mention a few public opinion polls which are pertinent 
here. The Gallup poll, May 1950, stated that the Mundt-Nixon bill 
which, with minor changes, is the Internal Security Act of today, 
“meets with the overwhelming approval of United States voters.” 

Another poll, the Payoiobagical Corporation of New York City, 
released on May 26, 1950, showed that persons interviewed in 152 
cities and towns, 79.2 percent said they believed “a Communist is a 
traitor to the United States” and only 9 percent answered “no” when 
asked whether they so believed, and the same question was asked in 
January 1948, when 65 percent had answered “yes” to it and in April 
1949, 79.6 percent. 

Another Gallup poll later in the year 1950, stated that when ques- 
tioned about what should be done with Communist Party members 
in the event of war with Russia, only 1 percent of those polled had 
said, “Nothing. Everyone is entitled to freedom of thought.” The 
overwhelming majority expressed the belief that Communists should 
be placed in prison, in internment camps, exiled from the United 
States, sent to Russia, or shot or hanged. 

Now, in spite of this, the Supreme Court, in its recent decisions, has 
struck down, crippled, and emasculated one antisubversive law, order 
and agency after another. And, I think this demonstrates that it is 
not at all responsive to the will of the people, which it should be in a 
general way. 

The outery of people against the Court in the past 2 years and the 
lack of protest from the people over the last 10 years while the 
various antisubversive measures were being enacted, is an indication 
how far removed from the will of the people the Court is. 

I might add that the great number of lower court decisions the 
Supreme Court has had to strike down to arrive at its recent decisions, 
is an indication that a serious question exists as to the Court’s compe- 
tence. We can say the Court has been correct in all of these cases 
only if we first admit that all the lower courts, made up of judges of 
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many years’ experience and high repute, have been consistently wrong. 

Now, various proposals have been made for handling this question. 
It has been suggested that the Court be impeached, that we elect 
Justices, that Congress be given the power to veto the Supreme 
Court’s decisions, that Supreme Court Justices be subject to recon- 
firmation at every so many years, that previous judicial experience 
be required, and that no one who had held political office in the last 5 
years or so be allowed to sit on the Court, or that the Court be required 
to grant a full oral hearing on every case before it decides. 

Some of these have merits, others I think would not solve the prob- 
lem at all. Some of them would involve an amendment to the Con- 
stitution which I think should be avoided unless it is absolutely 
necessary. And inasmuch as the Constitution has clearly given the 
Congress the power to curb the appellate functions of the Court, and 
we have something already existing that will provide the answer to 
this question, it is our feeling that S. 2646 is the answer. 

Senator Warxins. Let me ask you this question. Suppose this law 
became effective and the Supreme Court could be deprived of juris- 
diction in the matters mentioned. And then your circuit courts of 
appeal should follow pretty much the pattern that the Supreme Court 
had followed prior to the enactment of this act. What would you do 
next 

Mr. McNamara. Well, I would say, Senator, if that happens—— 

Senator Warns. I am asking that for information because it 
could happen. It is possible that 

Mr. McNamara. Yes; I would say whenever the situation was bad 
enough that it is the duty of Congress to act in the interest of national 
security, and if it had to do that, it would again enact legislation 
that would take care of that problem. Now, what would be the best 
form, I don’t know. 

Senator Warkins. Would you take jurisdiction away from the 
circuit courts of appeal, the intermediate courts ? 

Mr. McNamara. I would say 

Senator Warxins. If you applied the same remedies, you might 
get to the point where you don’t have anybody to consider these 
matters at all, wouldn’t you? 

Mr. McNamara. In theory, yes; but I don’t think in practice we 
would ever come to that because, as I mentioned before, what the 
Supreme Court has been doing is reversing one Federal court after 
another. In the summary I made earlier in my statement of the 20 
recent Supreme Court decisions, I point out that in case after case, 
the Supreme Court has reversed State courts and then 1 or 2 Federal 
courts. In other words, it seems that we have reached the point 
where our lower courts have a body of law and traditional law that 
they abide by, that they believe in. It gives them a sound basis from 
making decisions. But, in spite of all that, these cases come up to the 
Supreme Court. The Communists have lost every single appeal in 
all of the lower State courts, and then win when the case comes to 
the Supreme Court. So there has been a consistency in our lower 
courts, but it seems to be lacking in the Supreme Court. So, from 
a practical viewpoint, I don’t think we would arrive 

Senator Warxins. These questions just naturally present them- 
selves. I haven’t made up my mind on this question at all and I 
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am seeking all the light I can get. That question does arise. Judges 
change as time goes on. 

Suppose we had the same situation in the intermediate appellate 
courts we now have in the Supreme Court. Now, as you say—well, 
of course, Congress could then act. What next can it do? Is there 
anything else we might do other than take away the Supreme Court’s 
jurisdiction in these cases? Isthere any other avenue? 

Mr. McNamara. I have not explored other possible remedies. As 
to impeachment, in my statement I say it would appear that grounds 
for impeachment do not exist. The Constitution provides that im- 
peachment can be only for “treason, bribery, or other high crimes, and 
misdemeanors.” And I don’t believe there are grounds for charging 
the High Court, the Supreme Court, with that. Therefore, I reject 
the idea of impeachment. 

Senator Warxrns. Do you know of any other grounds that might 
possibly be used ? 

Mr. McNamara. One thought that occurs to me is the Constitution 
says that the Justices shall hold their position under conditions of 
good behavior. Now, Congress I believe has never defined just what 
good behavior is. I do not propose a definition for this good behavior 
but that might be one way of handling this situation, by drawing up 
a definition of good behavior that would cover this theoretical problem 
if it arose. 

Senator Warxrns. I assume you recognize that this is—the remedy 
proposed here is a rather drastic one. Of course, I recognize the 
situation is also one that calls probably for some action. I personally 
do not agree with many of those decisions the Supreme Court has 
rendered in those cases, but as a lawyer and a former judge, I recognize 
the fact that many times people become disturbed at what courts do, 
and then later on the same courts are received with considerable re- 
spect after that, the decisions are, with great respect thereafter. 

Mr. McNamara. I know, Senator, the reaction of many people is 
that this is a rather drastic measure but I think it is due, in part— 
I mentioned here that certain myths creep into society over a period 
of years and I believe one of the current myths is that the Supreme 
Court is not only the supreme court of the land but is the supreme 
power that is somehow above all the other branches of government, 
that it should be up there on a pedestal at all times. It cannot be 
contradicted, but ant you read the Constitution, it clearly provides 
that Congress has power over the courts, that if anything, et a 
is the more important branch of the government. 

Senator Warxrns. At least we like to think so over here. 

Mr. McNamara. Well, I think it is constitutionally sound. The 
Founding Fathers very clearly gave the Congress a very strong power 
over the Court which I don’t think they would have done if they 
had thought that the Court should be above or beyond curbing or 
criticism. Obviously, if we are going to maintain our balance of 
powers, the Congress must have some means of disciplining the Court 
or the executive branch of the Government when they overstep their 
bounds, and that, I think, is where the Constitution—where the 
Founding Fathers were so explicit in saying the appellate courts and 
the Supreme Court are always and completely subject to the will of 


Congress. 
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So, even though that sounds drastic, it is just because many of us 
don’t read the Constitution frequently. We are not familiar with 
all of its provisions and we have developed this idea that the Supreme 
Court is supreme in every way when actually it isn’t. 

Senator Warxtns. Do you have any questions? 

Senator Jenner. I have no questions. 

Senator Warxrns. You haven’t finished your statement yet, have 
you? I interrupted you. 

Mr. McNamara. Not quite. I would just like to make one more 
point and that will wind it up. 

Senator Warxrns. All right, sir, go right ahead. 

Mr. McNamara. I say that another misconception currently finding 
favor is the idea that the executive branch of the Government and 
the judiciary are much more reliable than the legislative; that they 
are sounder, more reasonable, more stable, and not so liable to be 
irresponsible, immoderate, or hysterical; that they have much more 
devotion to the Constitution than the Congress does. 

Reason tells us, however, that the 531 men and women who make 
up the Congress are a stabler and safer group with which to trust the 
moors interests than a Supreme Court of only 9 men or an executive 

ranch made up of 1 man elected by the people who has surrounded 
himself with his own choice of administrators. 

Despite all of the recent charges of hysteria and irresponsibility on 
the part of Congress, and despite the fact that the phenomenon of 
mass hysteria does exist, the fact is that 531 men and women, the 
great majority of whom are attorneys, former judges, doctors, engi- 
neers, and men of a generally high educational level, will, as a rule, 
be difficult to panic or push into irresponsible action. Their very 
numbers, the variety of ideas, beliefs, and thoughts, among so large 
a group, argues its greater responsibility, just as it does its being 
better informed on a variety of subjects than a small group of men, 
and its being closer to the people and their desires. 

Our organization’s resolutions make it clear that we are counting 
on the Congress to correct the evils wrought by the Supreme Court. 
I trust that the Congress itself and the people of this country will 
therefore adopt our faith in the Congress as the more trustworthy 
agency of the Government, and also our conviction about its consti- 
tutional superiority and its clear responsibility and right to take 
needed action now in regard to what the Supreme Court has done to 
our national welfare. 

The Veterans of Foreign Wars, therefore, urges this subcommittee, 
the full Senate Judiciary Committee, and the Congress as a whole, to 
act favorably on S. 2646, a measure which we deem beneficial to the 
interests of this Nation and its people. 

In closing, I would like to express to the subcommittee our apprecia- 
tion for being given the opportunity to express our views. 

Senator Warkins. Senator Jenner, do you have any questions? 

Senator Jenner. I have no questions. I am sorry I didn’t get in 
to hear the whole presentation of the witness, but I certainly want to 
thank you and your organization for the interest you have taken in 
coming before this committee and presenting your views on this bill. 
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Senator Warxrns. I join with Senator Jenner in expressing that 
appreciation. It is a very interesting question and I am sure you will 
agree with me that it is one that should be given very careful con- 
sideration. 

Mr. McNamara. I surely do, Senator. 

Senator Warxins. And I think that is just what this committee 
will do. You may be excused now. 

Mr. McNamara. Thank you, sir. 

(Witness excused. ) 


Senator Warxins. We will call Mr. Irving McCann of Washington, 
D.C. 


TESTIMONY OF IRVING G. McCANN, WASHINGTON, D. C. 


Senator Watkins. Did you hear the statement I made to Mr. 
McNamara about summarizing your paper / 

Mr. McCann. Yes, sir. Mine is brief. I can give it in 10 or 15 
minutes. 

Senator Watkins. Whatever way you would like. 

Mr. McCann. I would like to do it that way and then answer ques- 
tions. I may make 3 or 4 interpolations because of the inquiries you 
have made, but I think my document won't take but 10 or 15 minutes 
to read. 

Mr. Chairman and members of the committee, for the purpose of 
identification my name is Irving G. McCann of 1700 K Street NW., 
Washington, D. C. As to my qualifications as a witness, I received 
academic degrees from four colleges and universities and am a member 
bar of the United States District Court and the Court of Appeals for 
the District of Columbia, the United States Supreme Court, and 
several other Federal and State courts. I have practiced law for 40 
years and at this time am an associate of and trial lawyer for the firm 
of Brookhart, Becker & Dorsey of this city. This is a personal state- 
ment based solely on my judgment and 70 years of experience, and 
my associates are not responsible for the views which I express. 1 
have seved as special assistant to the Attorney General of the United 
States, as counsel for three select committees of the House of Repre- 
sentatives, and as general counsel of the Standing Committee on Edu- 
cation and Labor of the House of Representatives in the 80th Congress 
which enacted the Taft-Hartley law. I am the author of Why the 
Taft-Hartley Law? My experience has given me a very strong faith 
in the integrity of the Congress as the guardian of the rights of the 
States and citizens of the United States. It is my favorite branch of 
the Government. That isan interpolation. 

Senator Watkins. We might agree with you on that. However, 
sometimes I think Senator Jenner and I would also agree that the 
Congress does some things that we don’t like and we might want to 
limit its jurisdiction. 

Mr. McCann. That is right; yes, sir. That is all right, too. I 
think that people ought to object 

Senator JENNER. The people can handle our jurisdiction. 

Mr. McCann. They take care of that every 6 years, Senator. 

While I have the greatest respect for our Federal judiciary, I do 
not know a single one of them who is infallible. They are human 
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beings, and putting black robes on them does not endow them with 
wisdom. It may make some of them conceited, captious, and unrea- 
sonable, but it does not make any of them supermen. ‘The Congress 
of the United States has a constitutional duty to police the judiciary. 
And I think they have a constitutional duty to restrict the judiciary 
and that they should do so when they get beyond their field, their 
proper field of activities. 

I have not studied and am not qualified to discuss the specific pro- 

. visions of S. 2646 to strip the Supreme Court of its authority to review 
cases in the different areas of the security field. But I do have a very 
strong conviction that the Supreme Court of the United States has 
exceeded its constitutional authority in assuming jurisdiction with 
respect to matters which the Founding Fathers specifically reserved 
to the Congress, the executive branch, the States, and the people. 

I appear before your committee to urge that legislation be enacted 
not only to limit the authority of the United States Supreme Court 
to prevent it from encroaching upon the constitutional rights granted 
to the Congress and the executive branch, but also to stop the Supreme 
Court from meddling with the rights reserved in the Constitution to 
the States and tothe people. I also respectfully urge your committee 
to amend S. 2646 to require the Supreme Court to perform one of the 
primary duties for which it was created, namely, to review and ad- 
judicate those cases in which any circuit court of appeals sitting en 
bane has decided a question of law by a mere majority. 

And I think, Mr. Chairman, that one of the most important studies 
which this committee could make would be a statistical study of the 
Supreme Court’s activities with respect to various subject matters, 
How many cases of review have been requested on communism? How 
many writs of certiorari have been granted in the last 10 years? How 
many petitions for writs of certiorari have been requested by 
minority groups? How many were granted? How many denied? 
How many requests for certiorari have been made by practicing attor- 
neys such as myself after decisions such as I am going to discuss here 
where a court of appeals clearly decides an issue one way or the other? 
How many writs of certiorari were granted by the court ? 

I think it is time in this country that the rights of all the people 
should have a hearing before the Supreme Court as well as Commu- 
nists and minority groups. Now, that is an interpolation. [Ap- 
plause. | 

The Congress, as the elected representatives of the people, has 
not only the right but also the duty to stop the Supreme Court from 
interfering in affairs which do not concern it. It also has the right 
and the duty to require the Supreme Court to review and decide all 
cases where a circuit court of appeals sitting en banc clearly demon- 
strates by a bare majority decision the need for a clarification and 
determination of the law. 

It is my opinion that if the Supreme Court is stripped of its juris- 
diction to intrude in the affairs of Congress, the executive branch, 
and the States, it will have ample time to perform at least some of 
the duties for which it was created. When I suggest that it should 
be mandatory upon the Supreme Court to pass on questions which a 
full court of appeals decides by a mere majority, it seems to me that 
this is a very modest and reasonable requirement for the Congress to 
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make of the Supreme Court. When a circuit court of appeals de- 
cides any case by a vote of 5 to 4, there must of necessity be consider- 
able doubt as to the wisdom and justice of such a decision. 

As you well know, most Federal judges are appointed to office as 
a reward for political services to the party in power. Some of them 
rise above their former estate as politicians and become great judges, 
but others follow the same formula on the bench which made it pos- 
sible for them to secure their appointments to the judiciary; namely, 
you seratch my back and I'll scratch yours. That is why so many 
Supreme Court Justices and cireuit-court judges pair off the way 
they do on important cases. That is another very cogent reason why 
it should be mandatory for the Supreme Court to grant certiorari in 
any case where a circuit court of appeals is divided 5 to 4. 

With your permission I should like to illustrate the need for such 
legislation from a recent case of mine in which the Supreme Court 
denied a petition for writ of certiorari. On May 23, 1955, I filed suit 
for damages in the United States District Court for the District of 
Columbia on behalf of Marguerite Jamieson and Cecil B. Jamieson, 

. Woodward & Lothrop and Helena Rubinstein, Inc., and demi inded 
a jury trial. The suit was based upon the manufacture and sale by 
Helena Rubinstein, Inc., of a rubber rope called a Lithe-Line which 
was advertised and sold to women as an exercising and reducing de- 
vice which anyone could use, and which, if used ac cording to instruc 
tions, would restore the figure of the user to her wedding-ring size. 
The Lithe-Line was sold by Woodward & Lothrop to pl: aintif! Mar- 
guerite Jamieson and delivered to her home in Virginia. This is 
the little miracle worker which would restore any woman’s figure 
to its wedding-ring size. You will note that it is a rubber rope about 
40 inches long with handgrips at each end. 

On receiving the Lithe-Line Mrs. Jamieson read the instructions, 
sat down on the floor, gripped the hand holds and put the middle 
of the rope upon the soles of her feet; then she lay flat on her back 
and started to lift her feet over her head as directed and illustrated 
in the instructions which accompanied the Lithe-Line. The rope 
slipped off her feet and struck her across the eyes with such force that 
she suffered a detached retina of her left eye. 

Tt was alleged in her complaint that the “device when used according 
to instructions” was 
“inherently dangerous to the user and failure of defendants to warn or otherwise 
protect plaintiff Marguerite Jamieson against such danger constituted negli- 
gence and breach of warranty of fitness.” 

It was further stated by plaintiffs in answer to an interrogatory by 
defendants that— 


No safety or protective device of any nature to prevent the Lithe-Line from strik- 
ing the user doing the Tummy Flattener exercise—now, that was the exercise 
to flatten the tummy when they put it over the feet and push up with the rope— 
is provided by the defendants nor is any warning of danger given. 

The deposition of Marguerite Jamieson was taken by defendants 
and she testified to reading about the Lithe-Line in an advertisement 
by Rubinstein in a ladies’ magazine and to purchasing a Lithe-Line 
from W oodward & Lothrop and that said Lithe-Line was delivered 
to her home in Virginia. She further testified that she read the in- 
structions before using it and that she was following the instructions 
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when the injury to her eye occurred. Defendants thereafter filed a 
motion for summary judgment and the motions court asked to see the 
Lithe-Line—I don’t think he picked it up, so much as picked it up, 
but he asked to see it—which he looked at and compared with an old- 
fashioned skip rope, jumping rope that little girls used to use. Later, 
the court showed his complete ignorance of the pleadings in the case 
when he asked, “Is this an elastic rope?” When my associate, Mr. 
Dorsey, said, “Your Honor, this elastic, rubber rope has quite a bit of 
tensile strength” the court interrupted him with the profound state- 
ment, “Mr. Dorsey, you can take an ordinary rubber band and stretch 
it, and if you are careless with it, it might snap; and ordinarily it 
would not hurt anybody, but it might hurt somebody * * * it might 
hit you. I would not suppose you would have a cause of action 
against the manufacturer of the rubber band or the person who sold 
it to you.” To which Mr, Dorsey replied, “No, I would not suppose 
so either. But the manufacturer didn’t advertise and sell that for 
a particular purpose, or provide particular instructions for its use, 
which if you follow and then are injured does give rise to a cause of 
action. What the defendants in this case are attempting to do is to 
prevent any of the questions of adequacy of warning, particularly in 
view of the strength developed in this article when you use it in 
accordance with the instrue tions, from ever being presented.” 

Without prolonging this narrative, the court cut Mr. Dorsey’s argu- 
ment off short and arrogated the functions of a jury—now, may it 
please the Senate, the Constitution gives people the right to a Jury 
trial, and right here is where the distr ict courts very fr equently forget 
the Constitution. He assumed the powers of a jury. I don't want 
any Judge who has a limited experience to pass on a technical question 
such as this. I will take the four or five hundred years of experience 
of ordinary men who know something about it. That judge knew 
more about rubber bands than he did about athletic equipment, and 
lis last exercise was probably with a skip rope. 

Now, your ordinary jury will have broad personal experience that 
they can bring to bear on the thing. 

Now, wetting back to my problem. 

Without prolonging this narrative, the court cut Mr. Dorsey’s argu- 
ment off short and arrogated the functions of a jury by finding: 

It is clear from the record of this motion that there is no basis for any con- 

tention that either of the defendants was negligent in any way or did anything 
or failed to do anything that was the proximate cause of the accident. 
So the court granted summary judgment to defendants and denied 
plaintiffs their constitutional right to a trial by jury and the deter- 
mination by a jury after hearing all of the evidence as to whether or 
not defendants were negligent. 

We thereupon filed an appeal in the United States Court of Appeals 
for the District of Columbia. Following the submission of briefs, 
the United States Court of Appeals for the District of Columbia 
Circuit, sitting as the usual three-judge panel, heard ors al argument 
from counsel for petitioners and respondents on May 3, 1956. On 
January 18, 1957, or 7 months later, the court of appeals ordered, 
sua sponte, that the case be set for rehearing before the court en banc. 
On January 31, 1957, the court, sitting en banc, heard oral ar gument 
from counsel for petitioners and respondents. On April 16, 1957, 
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the court of appeals affirmed the judgment of the district court in 
granting a motion for summary judgment both as to Woodward & 
Lothrop and Helena Rubinstein, Inc. The court of appeals was in 
unanimous agreement in affirming the district court in respect to 
Woodward & Lothrop, but was divided as to respondent Helena 
Rubinstein, Inc. A majority of 5 judges of the court of appeals 
decided to affirm the district court as to Tsien Rubinstein, Inc., but 
the remaining 4 judges—and, of that 4, 2 of them sat on the first 
argument that we had before the court of appeals; in other words, 
2 of 3 in the first argument agreed that we had a case against Helena 
Rubinstein, but the remaining 4 judges would have reversed the dis- 
trict court as to Respondent Rubinstein. We then petitioned the 
United States Supreme Court for a writ of certiorari for a review of 
the decision by the United States Court of Appeals for the District 
of Columbia Gireuit as to respondent Helena Rubinstein, Inc. The 
petition was denied. 

The majority and minority opinions of the United States Court of 
Appeals for the District of Columbia Circuit in Marguerite Jamieson 
et al. v. Woodward & Lothrop et al. (247 F. 2d 23-42) was a case of 
national interest, involving, as it did, the question of the responsibil- 
ity of manufacturers who advertise their products as safe and furnish 
instructions to the ultimate consumer on how they shall be used. With 
respect to the instructions given by Helena Rubinstein, Inc., for the 
use of the Lithe-Line in the exercise known as the tummy flattener, 
it is interesting to note that, between the time that this case was filed 
in the United States district court and the time of the argument before 
the United States court of appeals en banc, the instructions for the 
use of the Lithe-Line were changed and the purchasers of the Lithe- 
Line were instructed that, in the exercise known as the tummy flat- 
tener, they should put their feet in the handholds and pull on the 
center of the Lithe-Line. The court of appeals would not consider 
this at the time of argument because it was not before the trial judge 
when he granted the motion for summary judgment. Nevertheless, 
the fact that Helena Rubinstein, Inc., changed their instructions to 
provide for a safe use of the Lithe-Line was an admission against 
interest. 

This case was of further national interest because it involved the 
interpretation of the law of a sovereign State (Virginia) with respect 
to negligence and breach of warranty of fitness. 

The truth of the above statements is established by the fact that on 
December 15, 1957, George D. Newton, Jr., student director of Yale 
University Law School, wrote to me requesting copies of the plead- 
ings and record on appeal in Jamieson v. Woodward & Lothrop 
(supra) and said: 

We think the above case, in which you were counsel, is one of legal signifi- 


eance, and have thus selected it for argument in the Yale moot court of appeals 
during the 1958 spring term. 


Finally, without burdening your record with numerous quotations 
from the minority opinion in Jamieson v. Woodward & Lothrop (247 
F, 2d 34 through 42), it is my considered judgment that it would be 
difficult to find a dissenting opinion by any four circuit judges which 
specifically points out as many errors in Fact, in logic, and in law in 
a majority opinion as does the minority opinion in this case. It is 
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difficult to understand how the Supreme Court could have denied 
certiorari in this case if they read the minority opinion. 

The Supreme Court has been so preoccupied with doing things 
which it ought not to have done that it has been negligent in failing 
to do the things which it ought to have done. So, I respectfully 
request that your subcommittee amend S. 2646 so that the Congress 
shall put an end to the sins of omission, as well as those of commis- 
sion, by the Supreme Court. 

Now, may it please the court, that completes my statement, and I 
would like to request that the — in the case of Marguerite 
Jamieson et al., Appellant v. Woodward & Lothrop be included as an 
exhibit in connection with my case, so that the criticisms which I say 
were made by the minority of the majority opinion may be available 
to anyone who was interested in this statement. 

Senator Warxtns. The request will be granted, and it may be 
marked as an exhibit. That means it won't be copied. 

Mr. McCann. I want it copied. 

Senator Warxins. When we take it as an exhibit, before the com- 
mittee—if we were to copy all these Supreme Court decisions in full 
in the record 

Mr. McCann. I know that, Senator, but the point is this. The 
criticisms I have made of the Supreme Court here are pinpointed 
in the minority opinion there, and I would like to have the minority 
opinion at least follow my statement so as to show that I am not 
exaggerating, but stating factually, what was in that minority opin- 
ion. Now, it starts with page 34 and goes to, I think, something like 
42; I am not sure. 

Senator Watkins. Well, would you be content if we just made the 
minority opinion reproduced and have the whole thing as an exhibit ? 

Mr. idan. Yes, but have the minority opinion follow my state- 
ment, and then anyone can see just what——— 

Senator Warkrns. That will be ordered. 

(The minority opinion referred to will be found in the Federal 
Reporter, second series, and is as follows :) 





[From 247 Federal Reporter, 2d series] 
JAMIESON UV. WOODWARD & LOTHROP 
(Cite as 247 F. 2d 23) 


WASHINGTON, Circuit Judge (dissenting), with whom EDGERTON, Chief 
Judge, and BAZELON and FAHY, Circuit Judges, join. 

I would reverse as to defendant Rubinstein. 

Mrs. Jamieson bought the Lithe-Line, manufactured and marketed by the de- 
fendant, for the purpose of reducing her abdomen. Instructions for its use were 
packed in the container with the Lithe-line. On the afternoon of the day the 
device was delivered to her home in nearby Virginia, plaintiff said, she read the 
instructions through, did two of the exercises there described and recommended 
“to get the feel of the rubber hose,” and then proceeded to the “Tummy Flattener” 
exercise, the particular exercise “that was supposed to reduce” the abdomen. 
She followed the recommended procedure contained in the instruction booklet 
and, while so doing, the Lithe-Line slipped off her feet and struck her across the 
eyes, knocking her unconscious and causing a detached retina and permanent 
partial loss of vision in the left eye. The injury occurred while she was perform- 
ing the exercise exactly as the manufacturer had directed and recommended, 
without any deviation from the instructions and without fault on her part, so 
far as the record before us shows. Her suit is based, not on the theory that the 
manufacturer put on the market an exerciser in itself inherently dangerous, as 
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the majority appears to believe, but on the premise that the exerciser when used 
as directed by the manufacturer became dangerous and that the manufacturer 
owed a duty to warn or otherwise protect her against such danger. In other 
words, her theory is that the use of the Lithe-Line in the Tummy Flattener exer- 
cise as directed by the manufacturer created an unreasonable risk of injury 
which gave rise to a duty toward users of the device. That theory of liability 
finds abundant support not only in the decisions of the Virginia courts, which goy- 
ern here, but also in the general law of negligence. 

1. Let us look first at general principles. The majority does not appear to 
dispute the fact that the Lithe-Line may slip off the feet when stretched in the 
Tummy Flattener exercise as directed, and that, if it does so, a force is released 
which can inflict injury on the user. It apparently bases its holding that the 
manufacturer had no duty to warn or protect the user as a matter of law on two 
grounds: (a) that the manufacturer could not have foreseen the risk of serious 
injury, and (b) that the danger was so obvious that the manufacturer was justi- 
fied in believing that users would realize the danger.’ But the record now before 
us does not provide a sufficient factual basis to award summary judgment to the 
manufacturer as a matter of law on either ground. 

The majority states that “Any article may slip in use.” If that premise is ac- 
cepted, it must follow that the manufacturer could and should have foreseen 
that the Line might slip while being used in the Tummy Filattener exercise. 
From the directions for the exercise in question—and the accompanying draw- 
ing—it would appear that if the Line slips, the user’s face will usually be in the 
path of the recoil. While injury of the type here involved and other serious 
injuries, as for example a broken nose or broken teeth, are perhaps less likely 
than a facial bruise, a black eye, a bloody nose, or a cut lip, all were within 
the range of possibility and all can reasonably be regarded as sufficiently serious 
to impose a duty on the manufacturer to take reasonable steps to reduce the 
danger.” It would be a rare woman indeed who would willingly use an exer- 
cise which, without fault on her part, could give her a black eye or a cut lip 
or any facial injury. As was said in Poplar v. Bourjois, 1948, 298 N. Y. 62, 80 
N. E. 2d 334, where the plaintiff pricked her finger on an insecurely fastened 
metal star on a perfume box, infection developed, and the finger was amputated : 

“* * * liability for negligence [on the part of the manufacturer] turns 
upon the foreseeability of any harm resulting from the careless conduct, 
not upon the foreseeability of the exact nature and extent of the injury 
which does in fact ensue. * * * It would be legally inconsequential that 
the amputation was less clearly to be foreseen than a simple scratch or 
pin prick.” Id., 298 N. Y. at pages 67, 68, 80 N. E. 2d at pages 336, 337. 

And as the Supreme Court has recently said: 

“Tt was not necessary that [defendant] be in a position to foresee the 
exact chain of circumstances which actually led to the accident.” Ferguson 
v. Moore-McCormack Lines, Inc., 1957, 352 U. S. 521, 77 S. Ct. 457, 458, 1 
L. Ed. 2d 511. 

Certainly I cannot say here that all foreseeable injury was so trival that the 
manufacturer is, as a matter of law, relieved of all duty to protect the user 
from injury. Death from a shoe so constructed that a wrinkle would and did 
develop in its lining is surely unlikely, but the fact that such a shoe caused a 
blister has been held sufficient to let a jury decide the question of liability for 
negligence in a case in which the blister became infected and death resulted. 
Pearlman v. Garrod Shoe Co., 1937, 276 N. Y. 172, 11 N. E. 2d 718. 


1Oampo vy. Scofield, 1950, 301 N. Y. 468, 95 N. BF. 2d 802, a case principally relied on, in- 
volved the question whether the complaint, which alleged negligence only in the design 
of an onion topping machine, stated a cause of action. It was held that the complaint 
was defective in failing to allege that the defect (in design) was latent or that the danger 
presented by the functioning of the machine was not known to the plaintiff or other 
users. In our case, the plaintiff does not rely on negligence in design as such, but on 
negligence in failing to warn or otherwise protect her. As will appear infra, there is 
no showing in the present record that the plaintiff actually appreciated the danger involved 
in using the exerciser according to directions or that she should be charged with knowledge 
fone) In this connection, cf. James, Products Liability, 34 Texas L. Rev. 44, 51-52 
(ivoo). 

2It is not required, of course, that a product be accident-proof, only that reasonable 
steps be taken to prevent injury. Poisons kill and knife blades cut. With poisons, reason- 
able care normally requires the use of an adequate warinng. See West Disinfecting Co. v. 
Plummer, 1916, 44 App. D. C. 345. But with ordinary knives, though danger surely 
exists, a warning would add little to the ordinary user’s knowledge and is not generally 
thought to be required. However, when the knife blade is a rotary wheel used with a 
power attachment, then there may be an unreasonable risk of injury unless a shield or 
similar protective device is used. The precaution need not (and often could not eliminate 
the danger, but it at least should reduce an unreasonable risk to a reasonable one) 
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The Lithe-Line was marketed for a particular class of persons—overweight 
women who desired to reduce or “streamline” parts of their body. It was not 
marketed for individuals who could be expected to have any special training 
or experience. See Restatement of Torts § 388, Comment i, p. 1048 (1934). The 
tendency of expanded rubber to contract to its original length, when released, is 
undoubtedly commonly known and was known by Mrs. Jamieson, according to 
her deposition (see footnote 4, infra). But the fact that she understood this 
hardly justifies the legal conclusion that she or any other user of the Lithe-Line 
would understand, without some tests, training or experience, that rubber of the 
type and consistency used in the Lithe-Line, when stretched in the Tummy Flat- 
tener exercise as directed, would or could recoil and strike the face of the user, 
with the impact alleged to have occurred here. In other words, the resiliency of 
rubber generally may be assumed to be a fact known to all, but reasonable minds 
can differ as to whether the danger that lurks in this condition in performing 
the particular exercise recommended by the manufacturer here—a striking force 
which can hit the eye and detach a retina—was readily apparent to all users of 
the device. See James, supra at 54, pointing out that liability is not defeated 
even under the narrowest rule unless the danger that lurks in a particular con- 
dition is both obvious and is fully appreciated by the victim. And while the 
physical laws of action equaling reaction may be understood by some, it does not 
follow that Mrs. Jamieson or any other housewife, when using the Lithe-Line as 
directed, will inevitably realize that she is stretching the Line to a point or a 
position where, on rebound, it can and will strike her face with the force here 
alleged.‘ Similarly, although the smoothness of the rubber rope was apparent, 
a jury could reasonably find that users would be justified in assuming that the 
rope would not slip. The manufacturer originated and recommended the par- 
ticular exercise and invited women to perform it, and the user might assume 
with ample reason that the manufacturer had used reasonable care to determine 
that the depression in the bottom of the foot formed by the instep would hold the 
rope in place while the exercise was being performed. Cf. E. I. DuPont De 
Nemours & Co. v. Baridon, 8 Cir., 1934, 73 F. 2d 26, 29;° ef. also Barrett v. 
Building Patent Seaffolding Co., 1942, 311 Mass. 41, 45-46, 40 N. BE. 2d 6, 9.° 

The situation in this case bears some analogy to that in Hopkins vy. E. I. Du 
Pont De Nemours Co., 3 Cir., 1952, 199 F. 2d 930, 933, where the dangerous 
character of dynamite generally was concededly obvious to all, but the court 
pointed out that the issue was whether the danger involved in the particular 





§James cites in support: J. C. Lewis Motor Co. v. Williams, 1952, 85 Ga. App. 538, 
69 S. E. 2d 816; Crist v. Art Metal Works, 1930, 230 App. Div. 114, 243 N. Y. 8. 496, 
affirmed per curiam 1931, 255 N. Y. 624, 175 N. E. 341; Henry v. Crook, 1922, 202 App. 
Div. 19, 195 N. Y. S. 642; Karsteadt v. Philip Gross Hardware & Supply Co., 1922, 179 
Wis. 110, 190 N. W. 844. 

‘Mrs. Jamieson’s testimony on deposition concerning this point was: 

“Q. [By defendant Woodward & Lothrop’s counsel] You knew that [the Lithe-Line] 
was an elastic band, didn’t you? You could stretch it and after you stretched it it would 
eontract and resume its ordinary position like a rubber band does? A. That’s right. 

“Q. And you knew if you stretched it above your head and if it was released—well, just 
as if I were stretching it between the thumb and the fourth finger of each hand, and if 


you raised one hand above the other hand and let it go it would snap down on the bottom 
hand, would it not? A. That's right. 


“Q. You knew that? <A. Yes.” 

No further questions on this point were asked. Giving the plaintiff the benefit of all 
possible inferences in her favor, this testimony fails to indicate that she understood as 
an actual fact that her use of the Line as directed could result in the Line striking her 
face on rebound. At most, it indicates that she realized that it might strike her hands if 
released. Even the experience of a small boy with a sling shot—cited by the majority, 
although he of course does not fall in the general class of persons for whom this device 


was marketed—probably would not make him fully aware of all the factors involved in 
the potential danger here. 


® The court there said: 

“Through its advertising and literature the defendant had expressly invited the plaintiff 
and other growers to use its product for the purpose of disinfecting bulbs and bulblets, 
and, since it had undertaken to direct the manner in which it should be used, the users 
had a right to assume that the company had exercised such care as an ordinarily prudent 
manufacturing chemist would usually have used in giving the directions for the use of 
such a product, and had not knowingly prescribed a use which would destroy their plants.” 

® Barrett involved the question whether a painter had assumed the risk of working on 
defective scaffolding furnished by the defendant to his employer, or contributed negligently 
to his injury. ‘The court, in deciding that these were jury questions, applied the familiar 
rule that a risk is obvious for this purpose only if the employee can be found to have 
appreciated the risk, taking his age, intelligence, and experience into account, and held 
that it could not decide that matter as a question of law. Inter alia it said, 40 N. B. 2d 
at page 9: “The experience of the plaintiff is to be taken into account, but he had a right 
to rely to a reasonable extent upon the assumption that reasonably safe seaffolding had 


been provided. * * * But we are of opinion that it was a question for the jury to deter- 
mine whether the dangerous condition * * * was obvious.” 
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way it was there used was known to construction workers, and declined to take 
the case from the jury at the conclusion of the plaintiff's case." Here also the 
issue is whether the danger involved in using the exerciser in the particular way 
it was used was, or should have been, fully apparent to plaintiff and other users, 
with the additional important factor here that the manufacturer specifically 
recommended and directed that it be used in that way. Much less than in 
Hopkins should such an issue be decided against the plaintiff as a matter of law 
on the incomplete and meager evidence here, where there is nothing tending to 
show that all elements of the danger involved in using the device as directed were 
in fact known to, or appreciated by, Mrs. Jamieson, and where there is no basis 
for a legal conclusion that she must be charged conclusively with knowledge of 
the danger, on the theory that all elements of it must have been apparent to all 
persons invited by the manufacturer to use the device. In these circumstances, 
I cannot hold that the manufacturer as a matter of law could reasonably assume 
that no protective measures were needed. The manufacturer of course could not 
expect that all the users should be experienced persons who are able to recognize 
the danger. This question, like foreseeability, should be left to the jury. 

In any event, reasonable minds could differ as to whether the manufacturer 
could justifiably expect that prospective user would remain fully aware of 
the danger after reading his advertising claims, even assuming for purposes of 
argument that they might otherwise be reasonably expected to recognize and ap- 
preciate it. The leaflet of instructions furnished with the Lithe-Line stated inter 
alia: 

“Lithe-Line—easily the best turn done to the body beautiful since the 
curve was invented. For, given enough of this ingenious little elastic rope 
it is possible for any body to prune the hips, sleek the legs, carve the waiste- 
line * * *. And do it pleasantly. As a cat does it—with the same grace- 
giving movements. * * * You’ll have great fun, besides, pulling and stretch- 
ing, bending and twisting * * *. A real workout is yours, too, against 
the tenacity of the Lithe-Line. You'll marvel at the supple way your body 
responds with new lines of rhythm and beauty as you stretch yourself into 
shape and gain the grace and poise that you’ve coveted at your life.” 

The atmosphere created by such statements, especially the representation that 
it is possible for “any body” to reduce it, directed at weight-conscious women 
such as the plaintiff, can reasonably be expected to dispel any suspicion of 
danger and to “lull the user * * * into a false sense of security,’ and this 
“might also reasonably have been foreseen by the defendant.” See Maize v. 
Atlantic Refining Co., 1945, 352 Pa. 51, 55, 41 A. 2d 850, 852, 160 A. L. R. 449, 
where the court used this language in holding that it was for the jury to say 
whether the warning, printed in small type on a label, against inhaling the 
fumes of a cleaning fluid, was sufficient where the label contained in larger type 
on four sides of the can the word “Safety-Kleen.” One supplying a chattel is 
subject to liability “if by word or deed he leads those who are to use the chattel 
to believe it to be of a character or in a condition safer for use than he knows 
it to be or to be likely to be.” Restatement, Torts § 388, Comment b (1934). Cf. 
Crist v. Art Metal Works, 1930, 230 App. Div. 114, 248 N. Y. S. 496, affirmed 
per curiam 1931, 255 N. Y. 624, 175 N. E. 341, where it was said, in holding 
that a complaint, based on injuries received by a child from a toy revolver 
represented by the manufacturer to be “absolutely harmless,” should not be 
dismissed without trial, id., 230 App. Div. at page 117, 243 N. Y. S. at page 499: 
“The advertising matter accompanying it [the article] may induce the use in 
such manner as to make an otherwise harmless article a source of danger.” 
Compare also, as to the assumptions of safety which may reasonably be made 
by users on the basis of the manufacturer's printed statements: McCormick v. 
Lowe & Campbell Athletic Goods Co., 1940, 235 Mo. App. 612, 624-625, 144 
S. W. 2d 866, 871; Wolcho v. Arthur J. Rosenbluth & Co., 1908, 81 Conn. 358, 


tT Heggblom v. John Wanamaker New York, 1942, 178 Misc. 792, 36 N. Y. S. 2d 777, cited 
by the majority, is not analogous. It involved an exerciser called “Stretch-a-way,” not de- 
scribed in the opinion. A rubber strap of the exerciser broke after 314 years of safe use. 
The retailer, not the manufacturer, was sued for breach of warranty and for negligence in 
failing to test the device and discover that it was defective. In the course of holding that 
no liability existed on the part of the retailer to the plaintiff, who was not the purchaser of 
the exerciser from the retailer, the court stated that the exerciser was not an inherently 
dangerous instrument as a matter of law, nor inherently dangerous, even if defective, since 
it had been used for 3% years without breaking. As stated, the opinion does not describe 
the article or how it was used, so that no basis is afforded to compare it with the Lithe- 
Line. In any event the question there was not, as here, whether the use of the exerciser 
as directed created a peril as to which there was a duty to warn or otherwise protect 
users. 
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363-364, 71 A. 566, 568, 21 L. R. A., N. S., 571; Henry v. Crook, 1922, 202 
App. Div. 19, 195 N. Y. S. 642. 

But apart from whether or not the record at this stage shows that the hazard 
was obvious to, or should have been appreciated by, Mrs. Jamieson, there is a 
further question: Can a manufacturer, after it has recommended that the exer- 
ciser be used in a way fraught with peril, and after injury results from that 
use, obtain judgment as a matter of law by asserting that the danger should 
have been fully apparent to anyone who so used it. In both De Eugenio v. Allis- 
Chalmers Mfg. Co., 3 Cir., 1954, 210 F. 2d 409, 413, and Allis-Chalmers Mfg. Co. 
v. Wichman, 8 Cir., 1955, 220 F. 2d 426, 427-428, the courts declined to upset 
jury verdicts and to hold that there was no negligence as a matter of law, where 
the injury occurred in using a machine precisely as directed by the manufac- 
turer, notwithstanding that the danger from such use may have been obvious. 
Although the negligence alleged here is not negligence in the instructions given 
as in the cases just mentioned, but negligence in failing to warn, or otherwise 
protect (comparable to the alternative allegation of negligence in Allis-Chalmers 
Mfg. Co. v. Wichman, supra), the reasoning underlying those cases is persua- 
sive. So here, I would hold that it is for the jury to say, after hearing evidence, 
whether there was a duty to warn or otherwise protect plaintiff from the danger. 
And although the jury may consider whether the hazard was or should have 
been apparent to the plaintiff, this would seem to be pertinent in this type of 
case on the question of whether the plaintiff assumed the risk,’ cf., e. g., Barrett 
v. Building Patent Scaffolding Co., supra, rather than on the question of the 
manufacturer’s negligence. At the present stage, a jury could reasonably find 
that women .purchasing the Lithe-Line for purposes of reducing would be war- 
ranted in assuming that an exercise, prescribed without any qualification by a 
well-known and reputable manufacturer such as the defendant, could be per- 
formed with the device issued by that manufacturer without injury, and that 
a duty to warn or otherwise protect existed. 

Thus, I must disagree strongly with the majority view. I think that the 
evidence adduced thus far—the device itself plus the directions and the plain- 
tiff's testimony on deposition that she was injured as she used the device pre- 
cisely as directed—indicate at the very least that there may be liability and 
that the plaintiff is entitled to an opportunity to present her evidence. This 
is not say, of course, that if evidence were received the plaintiff would necessarily 
prevail. It would be a question for the trier of fact on all the evidence to 
resolve the factual issues bearing on the manufacturer’s alleged negligence and 
the affirmative defenses, if any, which might be pleaded. 

2. We all agree that Virginia law should guide us, since the injury occurred 
in that state. Boland v. Love, 1955, 95 U. S. App. D. C. 337, 222 F. 24 27. While 
no Virginia case has involved injury from a product under quite the circum- 
stances here, in McClanahan v. California Spray-Chemical Corp., 1953, 194 Va. 
842, 75 S. E. 2d 712,” the court had this to say about a manufacturer’s duty 
toward users at common law: 

“The liability of a manufacturer for injury to a third person, which in- 
jury results from the use, in a manner within the reasonable contemplation 
of the parties, of a manufactured product that is potentially dangerous, is 
based upon the principle of law that where one person is placed in such a 
position with regard to another that anyone of ordinary sense would know 
that his failure to use ordinary care and skill might cause injury to the per- 
son or property of the other, a duty arises to use ordinary care and skill to 
avoid such danger. * * * 


8’ Although in De Eugenio, 210 F. 2d at page 413, it was stated that “It is probably true, 
as defendant insists, that there is no duty to warn against the obvious,” the duty to warn 
was not there involved and the statement cannot in any event be treated as a considered 
and definite holding. In any case, as already appears, here all elements entering into the 
danger cannot be regarded as fully apparent to the expected users, so that a jury could 
reasonably find a duty to warn or otherwise protect. 

® Defendant Rubinstein did not plead this or contributory negligence as defenses, although 
defendant Woodward & Lothrop did. Cf. Dougherty v. Chas. H. Tompkins Co., 1957, 99 
U. S. App. D. C. 348, 240 F. 2d 34, 35-36. 

Tn McClanahan, the plaintiff used an orchard spray at a time which was not the time 
specified for its use in the manufacturer’s instruction, with the result that his trees were 
damaged and produced no fruit for two years. Although the mannufacturer’s directions 
Stated that the spray was not to be used on bearing trees after a certain time, no separate 
warning was given that use after such time might harm the trees. Notwithstanding that 
the directions as to time for use were not followed, the court declined to set aside a jury 
verdict for the plaintiff, holding that the jury could reasonably find that the manufacturer 
had failed to give the necessary and adequate warning to prevent injury, as required by 
the Federal and Virginia Insecticide, Fungicide, & Rodenticide Laws, 7 U. 8. C. A. § 135 et 
seq., Code 1950, § 3-198 et seq. 


21794—58—pt. 2——_8 
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“The fact that directions are overlooked or are not meticulously followed 
does not relieve the manufacturer of the duty to warn of latent dangers com- 
mon to a class of articles.” 194 Va. at page 852, 75 S. EB. 2d at page 718. 

I understand this to adopt the same criteria for liability as have been hereto- 
fore considered : a manufacturer must use reasonable care to guard users against 
dangers resulting from the contemplated use of its product, even though there is 
no privity of contract, “ when the risk of injury is foreseeable in the sense that 
it is reasonably possible and users cannot justifiably be expected to recognize 
the danger. If a manufacturer may be held liable for injury that results when 
directions were overlooked, surely there may be liability for injury that results 
when directions are precisely followed. More recently in Olds v. Wood, 1955, 
196 Va. 960, 86 8S. E. 2d 32, 33, the court reiterated this principle, recognizing 
as correct the statement that a manufacturer of an article, which becomes dan- 
gerous when applied to its intended use in the usual and customary manner, 
is liable to any person who, without fault on his part, is injured as a result of 
the manufacturer’s negligence in its manufacture or sale.” As already demon- 
strated, at this stage of our case it appears that the jury could find that the es- 
sential elements for liability under these decisions—that is, use as directed and 
intended, without fault on the user’s part, injury from such use, and foresee- 
ability of the injury in every sense—all exist. And if, after a manufacturer’s 
directions have told the time at which a tree spray is to be used, it is for the 
jury to find whether a separate warning that it should not be used at other 
times is necessary, as McClanahan holds, surely the Virginia court would leave 
it to the jury to say whether a manufacturer, who tells a user to perform a 
dangerous exercise with his product and injury results from so doing, should 
have warned or otherwise protected the user in the circumstances here. Under 
Virginia law then, the majority seems quite wrong in finding no liability as a 
matter of law. 

Most of the decisions from other jurisdictions cited by the majority hold that 
questions of the sort presently raised must be determined by a jury. Those 
holding that the manufacturer was not liable as a matter of law did not involve 
an injury received while a product was being used exactly as directed by the 
manufacturer without mistake or fault on the user’s part; on the contrary, the 
injury occurred when the product was not being used according to directions or 
not in the usual, customary or correct way,” or the injury resulted from a mishap 
brought about by the apparent carelessness of the user,“ or the holding is not 
persuasive for other reasons.” Thus, neither reason nor authority gives support 
to the majority’s position. 


"The Virginia court had arrived at the position that privity is not required even before 
the New York court's decision in MacPherson y. Buick Motor Co., 1916, 217 N. Y. 382, 111 
N. E. 1050. See Standard Oil Co. v. Wakefield’s Administrator, 1904, 102 Va. 824, 831, 
47 S. E. 830, 832, 66 L. R. A. 792. See also our decision in Hanna v. Fletcher, 97 U. 8S. 
App. D. C. 310, 231 F. 2d 469, certiorari denied sub nom Gichner Iron Works, Inc. v. Hanna, 
1956, 351 U. S. 989, 76 S. Ct. 1051, 100 L. Bd. 1501. 

1%2In the Olds case it was held that there was a failure of the plaintiff to prove the acts 
of negligence alleged and to bring the case within the principle of law set out in the text 
above. ‘There the directions on a bottle of shampeo instructed the user te heat the liquid 
until warm, to pour through the hair, te massage, and to dry well with a towel. Plaintiff 
followed directions and after completing the drying, lit a match “at arm’s length.” Upon 
lighting the match there was a ‘‘flash of flame” which engulfed plaintiff's hair and elothing. 
Plaintiff's evidence established that the liquid was lukewarm when applied to her hair and 
that its flash point was 171 degrees. ‘Thus, the plaintiff's own evidence showed that the 
flash could not have been caused by the liquid heated only to the lukewarm stage (below its 
flash point) and compelled the conclusion that the liquid was not dangerous when used in 
the usual and customary manner, i. e., warm, according to directions. Her allegations that 
the manufacturer was negligent “in the manufacture and sale” of the shampoo and in fail- 
ing to “give proper and complete instructions as to its use” were thus not proved. 

18 See Sawyer v. Pine Oil Sales Co., 5 Cir., 1946, 155 F. 2d 855; Yaun vy. Allis-Chalmers 
Mfg. Co., 1948, 253 Wis. 558, 34 N. W. 2d 853; Crandall v. Stop & Shop, 1937, 288 Ill. 
App. 543, 6 N. E. 2d 685. 

14 See Blissenbach v. Yanko, 1951, 90 Ohio Ape. 557, 107 N. E. 2d 409, 412, where in 
concluding that the steam vaporizer was not negligently constructed as alleged, the court 
stated: ““* * * the negligence of the mother * * * was the sole proximate cause” of the 
injury, on the evidence; Sawyer v. Pine Oil Sales Co., supra. Even in Campo v. Scofield, 
supra [301 N. Y. 468, 95 N. E. 2d 806], discussed in footnote 1 above, the court concluded 
by saying that the complaint was properly dismissed, in part because the duty owed to 
remote users does not require a manufacturer “to protect against ye eggs resulting from 
the user’s own patently careless and improvident conduct.” See also Sadler vy. Lynch, 
1951, 192 Va. 344, 64S. E. 2d 644. 

% Poplar v. Bourjois, supra, applied Maryland law, which the court indicated did not 
coincide with its views. impson v. Marshall, Meadows & Stewart, 1950, 198 Mise. 1034, 
101 N. Y. S. 2d 583, is a decision by a trial justice which seems out of harmony with 
Poplar and other decisions of the highest New York court. 
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3. A further point remains. The majority says that no issue of fact was raised 
as to the negligence of the defendant in not providing safeguards. The complaint 
alleged that the failure to “warn or otherwise protect” the plaintiff against the 
danger constituted negligence: this was denied by defendant Rubinstein. Fur- 
thermore, the plaintiff in her answer to defendant’s interrogatory, as to the 
manner in which the device is inherently dangerous, replied in part: 

“No safety or protective device of any nature to prevent the ‘Lithe-Line’ 
from striking the user doing the ‘Tummy Flattener’ exercise is provided by 
the defendants nor is any warning of danger given.” 

Even though the complaint and the plaintiff's answer do not use the word “safe- 
guards” explicity, that is the clear sense of the terms used. The issue as to 
whether the defendant was negligent in not providing safeguards was thus ade- 
quately raised and remained an issue so long as the limited evidence before the 
trial court did not resolve or eliminate it. Cf. Roumel y. Bernstein, 100 U. 8. 
App. D. C.——, 248 F. 2d 647. No evidence was produced to make it “quite clear 
what the truth is” on this issue. Sartor vy. Arkansas Natural Gas Corp., 1944, 
$21 U. S. 620, 627, 64 S. Ct. 724, 728, 88 L. Ed. 967. The plaintiff “is entitled to 
[her] day in court” on this “vital issue of fact :’’ since “[t]he material facts as to 
such issue are entirely absent from” the record, the issue is not proper for dis- 
position on summary judgment. Vale v. Bonnett, 1951, 89 U. 8. App. D. C. 116, 
119, 191 F. 2d 334, 337; see also Pierce v. Ford Motor Co., 4 Cir., 1951, 190 F. 2d 
910, 915, certiorari denied 1951, 342 U. S. 887, 72 S. Ct. 178, 96 L. Ed. 666; Kauf- 
man v. Western Union Telegraph Co., 5 Cir., 1955, 224 PF. 2d 723, 727, certiorari 
denied 1956, 350 U. 8. 947, 768. Ct. 321, 100 L. Ed, 825.” 

As the majority states, “It was not necessary that her [the plaintiff's] evi- 
dence be proffered,” on a motion for summary judgment. Nor was it neces- 
sary in my view that the plaintiff “suggest” as a fact “the desirability or fea- 
sibility of additional accessories to the rope,” such as “flapping stirrups or mid- 
Way loops,” or “a different type of rope” (the terminology of the majority 
opinion), or that she particularize “a safeguard” of any other nature. The 
general issue as to negligence in not protecting her by safety devices or other- 
wise had already been raised. Only evidence (which the court concedes was 
not required) could show the desirability and feasibility of any particular device 
or method,’'—unless it were of course some device, the desirability and fea- 
sibility of which was a matter of common human understanding, requiring no 
evidence to demonstrate, and in that event the issue as to it would be apparent 
and plaintiff should have the benefit of arguing it to a jury without evidence. 
Cf. Dougherty v. Chas. H. Tompkins Co., 1957, 99 U. S. App. D. C. 348, 240 F. 2d 
34, 36-37. Further, had plaintiff suggested a particular safeguard, the sugges- 
tion might well have been construed as limiting the broad issue as to protective 
measures theretofore raised to the one safeguard suggested. Finally, the ma- 
jority’s view results in resolving against the plaintiff all doubts on the existence 
of an issue as to safeguards, contrary to the rule heretofore stated by us. 
Dewey v. Clark, 1950, 86 U. S. App. D. C. 137, 148, 180 F. 2d 766, 772. That 
view seems to me quite untenable. 

+ * * * * ™ 
\ 

3% The majority cites Radio City Music Hall Corp. v. United States, 2 Cir., 1948, 135 
F. 2d 715, as support for saying that the plaintiff “had to raise an issue of fact.” This 
may be granted, but the cited case does not warrant a holding that the issue was not 
raised here. There a witness for the plaintiff gave evidence on deposition sufficient to 
entitle it to a verdict if believed. ‘The Government on plaintiff’s motion for summary 
judgment did not suggest that the witness fabricated, only that given more time it might 
find evidentiary support for its contention that some of the persons shown by the witness’ 
testimony to be independent contractors were in fact employees. This, a mere hypothesis, 
was held not to make a genuine issue of fact. No such situation is involved here. 

17 If permitted to do so, perhaps the plaintiff could offer evidence that the use of corru- 
gated rubber or footstraps would have reduced the chance of slipping, or that other manu- 
facturers have taken such precautions, or that other manufacturers use a less resilient 
material than rubber (or at Jeast less resilient rubber than the type used here). Perhaps 
she could show that other manufacturers of similar products have provided directions 
for a safer way to do the exercise—as, for example, by wearing shoes or thick socks to 
provide a secure grip on the Line, or by changing the position of the hands so that the 
ie of recoil would be shifted—or that this defendant should have done so in any event. 

*erhaps she could even supply evidence that the instructions should not have prescribed 
the exercise at all in order to provide reasonable protection for her. On the other side, 
perhaps the defendant could show that countless women have done this exercise with this 
product without injury, and could provide other relevant evidence bearing on the desira- 
hility and feasibility of particular types of safeguards, and its duties in the matter. How- 
ever, further evidence from the plaintiff of an appropriate standard of reasonable care, 
though relevant, is normally not a prerequisite to the establishment of a jury question. 


See James and Sigerson, Particularizing Standards of Conduct in Negligence Trials, 5 
Vand. L. Rev. 697 (1952). 
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Surely, under the law of Virginia there is no broad franchise to manufac- 
turers to put on the market, without liability, products accompanied by direc- 
tions that they be used in ways which are dangerous to the person, and which 
may cause physical injury without fault on the part of the user. I cannot think 
that the courts of that state would willingly countenance such a result, or that 
they would allow considerations of protecting or fostering the business of this 
manufacturer or of others to be extended that far. Certainly when this court 
declares the law of the District of Columbia I hope it will take a more enlight- 
ened view. 


Mr, McCann. May it please the committee, there is only one sug- 
estion I have in answer to something you asked someone else and 
that is this. I don’t see why the Congress should bother about the 
courts at all on contempt proceedings. Since the days, the earliest 
days in our history, the Congress did exercise the right of trying 
contempt cases itself. You will recall that that famous man from 
Texas who won Texas for John Hancock, Sam Houston, was tried 
for contempt before the House of Representatives about 80 or 100 
ears ago, and for many years Congress cut and fried its own fish. 
t didn’t depend upon the courts to decide the question of contempt. 
And I think a procedure could very readily be set up by the judiciary 
of the Senate and the House where the rights of the people would be 
protected, where, if it was necessary, counsel could be provided for 
these people and you would save all of those long delays of district 
court trials, Court of Appeals and Supreme Court reviews and you 
could dispose of that yourself, and you have the right and the power 
to do that. 

Now, that is my answer in case you run into the problem you indi- 
cated a while ago, that while the Supreme Court is prevented from 
doing, the court of appeals might do the same thing. Well, you can 
“— that. 

enator Warxkrns. I think there is more to your suggestion. One 
of the big difficulties here is to find the time 4 the personnel to do it. 

Mr. McCann. Well, I think it could be done and I think machinery 
could be set up on the thing. I think there are plenty of competent 
people who could be secured to do a job of that kind, and I have seen 
so many of these things. I investigated communism in the Teachers’ 
Union in New York. I investigated the Communists in Allis- 
Chalmers plants. I went through some very hectic days when I was 
with the Committee on Education and Labor. 

Now, Communists are dirty rats and there is no use in being so 
damned considerate of them, if you will excuse me, as some agencies 
of the Government have been. 

Senator Warxins. Thank you very much, Mr. McCann, 

(Senator Jenner assumes the Chair.) 

Senator Jenner. The next witness is Dr. Clarence E. Fronk, of 
Honolulu, Hawaii, 

Senator Watkins. Mr. Chairman, may the record show that I 
have to leave for other duties, and this illustrates one of the diffi- 
culties we have around here in getting people to do jobs such as were 
suggested by the last witness. We are having difficulty even getting 
chairmen to preside over this hearing. 

Senator Jenner. Thank you, Senator. 

Dr. Fronk, do you swear that the testimony “age in this hearing 


will be the truth, the whole truth, and nothing but the truth, so help 
you God? 


Dr. Fronx. I do. 
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TESTIMONY OF DR. CLARENCE E. FRONK, HONOLULU, HAWAII 


Senator JENNER. Will you state your full name for the committee? 

Dr. Fronx. Clarence E. Fronk. 

Senator Jenner. Where do you reside? 

Dr. Fronx. Honolulu, Hawaii. 

Senator Jenner. What is your business or profession ? 

Dr. Fronx. I have been a practitioner of medicine, largely general 
service, for the past 38 years in Honolulu. 

Senator Jenner. Are you here individually or do you represent 
an organization ? 

Dr. Fronx. I am here individually. 

Senator JENNER. You don’t represent any organization of any 
kind? 

Dr. Fronx. No. I belong to an organization, which is what 
brought me into this picture here, although I did not come from 
Hawaii to represent that organization. 

Senator JENNER. You are appearing here as an individual? 

Dr. Fronx. Yes, sir. 

Senator Jenner. Proceed, Mr. Sourwine. 

Mr. Sourwine. Do you have a prepared statement ? 

Dr. Fronx. I have no prepared statement. I was just asked to 
appear before the committee. 

Senator JENNER. Do you have any questions? 

Mr. Sovurwinr. I understood that you had testimony that you 

wanted to give, Dr. Fronk. 

Dr. Fronx. W ell, I would be glad to answer any questions that 
might be asked of me. 

Mr. Sourwine. Do you have an interest in this bill? 

Dr. Fronx. Very much. 

Mr. Sourwine. Do you have an opinion as to the action which 
should be taken by this committee with respect to the bill ? 

Dr. Fronx. I do. 

Mr. Sourwine. Would you explain your interest and give your 
recommendations and tell why ? 

Dr. Fronx. Yes. I listened very carefully to the representative of 
Veterans of Foreign Wars. We had discussed it—I am a member of 
the Veterans of Foreign Wars. We have discussed it many times at 
home. I am also a member of the Hawaii Residents’ Association, 
and we are, I think, the only organization in the United States that 
are devoted full time to the fighting of communism and other sub- 
versive activity in terms of the American way of life and the living 
together in racial harmony. 

I am a member of a panel that appears before public schools or any 
organization who requests us to talk about communism and other 
allied subversive activities, and I would like to see some rules or regu- 
lations or laws passed whereby it would make it much more easy to 
fight communism than what it is now since the ruling of the Supreme 
Court. And I believe this bill would largely help that. 

Mr. Sourwine. Have the decisions of the Supreme Court to which 
you refer, and I take it you mean the decisions that have been men- 
tioned here by other witnesses, dealing with Communists and Com- 
munist activity within the past 2 years, have those decisions had an 
impact in Hawaii, Doctor? 
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Dr. Fronx. Tremendous. 

Mr. Sourwrine. What has been that impact? 

Dr. Fronx. Since the Supreme Court freed the seven members who 
were convicted in our local court of teaching the advocacy of over- 
throw of the Government by force and violence, since this decision 
has come out and that decision has been reversed, it is the belief of 
many of our people, and it is what those that were freed are now trying 
to advocate, that they were not Communists. But that is not the 
‘ase. The Supreme Court only ruled that the acts that they com- 
mitted were no offense against the country. And they are now trying 
to gain respectability through that. 

Mr. Sourwtne. Who do you mean by “they”? You mean the 
Communists ? 

Dr. Fron. Yes. 

Mr. Sourwtne. In Hawaii! 

Dr. Fronx. Yes, sir. The so-called identified Communists. 

Mr. Sourwine. Are they succeeding ? 

Dr. Fronx. I would say “Yes.” 

Mr. Sourwine. Explain that answer. 

Dr. Fronx. Only recently one of the United States district judges 
sanctioned the appointment of an identified Communist to the Red 
Cross governing body, and when the United States district attorney, 
Louis Brasard, resigned because of that, he was raked over the coals 
publicly, in print, and verbally by the judge for his action. He called 
him a superman—not a superman, but a super patriot for refusing 
to sit on a board with an identified Communist. 

Mr. Sourwrne. Is it your opinion, Dr. Fronk—are you trying to 
tell the committee that as a result of these Supreme ( ‘ourt: decisions, 
Communists are gaining in prestige and position in Hawaii? 

Dr. Fronx. There is no question about it. 

Mr. Sourwine. Are there other instances than the one you have 
just mentioned ? 

Dr. Fronx. Yes, I would think so. When the Governor himself, 
I think it was only 3 days before I left home, offered an appointme nt 
to Jack Hall, one of the convicted seven, as a member of the public 
safety commission, which he refused, saying he did not have the com- 
petency to sit on such a board because he didn’t even know how to 
drive an automobile himself, but the appointment was offered to him. 

Mr. Sovurwrtne. How do you feel the enactment of this bill will help 
to rectify that situation ? 

Dr. Fronx. I would think that this bill would correct it to the 
extent that you could make it easier to identify what a Communist 
is. Sothat when I would appear before a high school or any organi- 
zation talking about communism, they ask you a question, what does 
a Communist have to do to become a traitor to his country, and we 
can’t answer it now because—— 

Mr. Sourwine. Because why, Doctor? You say you can’t answer 
it now because. 

Dr. Fronx. Because the Supreme Court says that he must commit 
an overt act to be a traitor to his country, not from what he says or 
does, but there must be some overt act committed. 

Mr. Sourwine. I have no more questions, Mr. Chairman. 
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Senator Jenner. I have no further questions. We certainly ap- 
preciate your interest, doctor, in coming this long distance and appear- 
ing before this committee, and we appreciate 

‘Dr. Fronx. Might I just add to that, I did not come here to appear 
here before this committee. I came here as a member of the Commit- 
tee on Rehabilitation of the Veterans Association, and I got into 
this——- 

Mr. Sourwrne. Your testimony is just why you are here. 

Senator JENNER. In other words, you learned of the hearing and 
you just came in and volunteered your testimony. 

Dr. Fronx. Yes. 

Senator JENNER. We appreciate it. Thank you, sir. 

Mrs. Madalen Leech, come forward, please. 





STATEMENT OF MRS. MADALEN D. LEECH, SECRETARY, AMERICAN 
COALITION OF PATRIOTIC SOCIETIES, WASHINGTON, D. C. 


Senator JENNER. Please give the committee your full name. 

Mrs. Lercu. Mrs. Madalen Dingley Leech, a resident of the District 
of Columbia. 

Senator Jenner. Where do you reside / 

Mrs. Lrecn. 1697 31st Street NW., Washington, D. C. 

Senator JENNER. Do you have a prepared statement ? 

Mrs, Leecu. I do. 

Senator Jenner. You may proceed. 

Mrs. Lerecnu. In response to demands by the membership, some 3 
million members in a hundred civil, fraternal, and patriotic societies, 
in the American Coalition of Patriotic Societies, that organization 
adopted a resolution in annual convention on the subject. 

Resolved, That the American Coalition of Patriotic Societies deplores the tend- 
ency of the Supreme Court to go beyond judicial functions and respectfully 
suggests that Congress clarify, under the permissive provisions of the Constitu- 
tion, the limitations of the Court. 

My remarks, then, are my own. 

The jurisdiction of the Supreme Court is spelled out in the Consti- 
tution of the United States (art. IIT, see. 2) : 

* * * with such Exceptions, and under such Regulations as the Congress shall 
make. 

Obviously, the Congress must now exercise its duty to circumscribe 
the appellate jurisdiction of the Supreme Court because of the Court’s 
unwarranted and unconstitutional invasion of the rights of the 
sovereign people. 

It is within the power and duty of the Congress to prevent the 
Court from nullifying the rights of the States and from thw arting the 
will of the people. "This may be, incidentally, the last chance the 
people have to do something about this. We are grateful to you for 
trying to do something about it. 

"The establishment of the three separate branches of Government 
was intended to maintain a separation of powers against dictatorship. 
Citizens know our form of government is Reding changed by the subter- 
fuge of “humanitarianism” or the “general welfare’, with the result 
of hastening socialism at home and orienting the United States toward 
the final triumph of a Socialist-Communist controlled one-world gov- 
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ernment, with extinction of the Constitution and the rights of free- 
men. 

Recent Supreme Court decisions have the effect of building up big- 
ger Federal Government at the expense of the legislative branch and 
the rights of the sovereign States and the sovereign people, guaranteed 
by the Constitution. 

The Supreme Court overrode the expressed wishes of the sovereign 
people in the States, by making null and void their laws against sub- 
version (Nelson case). The Supreme Court has denied the sovereign 
people the right to bar fifth amendment teachers from public payrolls 
(Slochower case). It has opened FBI files to defendants and their 
lawyers in cases of doubtful loyalty (Jencks case), and has set a dan- 

erous criminal free on a technicality that he was questioned and con- 
essed before arraignment (Mallory case). 

The Court has also made it easy for fifth amendment Americans to 
stymie congressional investigating committees, in the Watkins case. 

In short, these decision—and others—are the subject of much dis- 
pleasure and discomforture to all patriotic Americans who are 
shocked that the Court has seen fit to so apparently serve the Com- 
munist conspiracy and criminal element in this country at the ex- 
pense of loyal citizens. In effect loyal citizens have been deprived 
of their sovereign right to protect themselves, and are being deprived 
of their basic constitutional liberties. 

In addition, the basic principle of private property rights has been 
challenged in the Girard case. This decision strikes at the very heart 
of the difference between our system of government and that of 
communism which does not recognize private property rights and 
which right the Communists would most like to wipe out. 

The Court has told the sovereign States how they must run their 
schools and transportation. It is the historic right of the citizens of 
the States to run their own affairs. 

It is necessary to the survival of our constitutional system of gov- 
ernment, that the Congress of the United States clarify the limita- 
tions of the Supreme Court. 

The American coalition would like to associate itself with any legal 
arguments made before this committee by Mr. Robert B. Dresser, 
attorney, of Providence, R. I., and Mr. R. Carter Pittman, attorney, 
of Dalton, Ga. 

Thank you. I want to assure you that the concern of people all over 
this country is perhaps the greatest in this issue than on any other 
single issue in my time, since I have been secretary for this big group, 
and since mail has been coming across my desk. Our people are 
aware and deeply concerned, and also grateful to you, sir. 

Senator Jenner. You say there are about a hundred organiza- 
tions in the coalition ? 

Mrs. Lercu. I think there are about a little over a hundred now. 
Thank you very much for your courtesy. 

Senator Jenner. Mrs. Edith Stafford. 


STATEMENT OF MRS. EDITH K. STAFFORD, NORTH 
HOLLYWOOD, CALIF. 


Senator Jenner. Will you give your full name to the reporter? 
Mrs. Srarrorp. Mrs. Edith K. Stafford. 
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Senator JENNER. Where do you reside, Mrs. Stafford ? 

Mrs. Srarrorp. In Los Angeles. 

Senator JENNER. What is your address there ? 

Mrs. Srarrorp. 5039 Radford Avenue, North Hollywood. 

Senator Jenner. Do you have a prepared statement ? 

Mrs. Srarrorp. I do, Mr. Chairman. 

Senator JenNeR. Are you here as an individual or do you represent 
some organization ? 

Mrs. Srarrorp. I am here as an individual. 

Senator Jenner. Allright. You may proceed. 

Mrs. Srarrorp. Mr. Chairman and members of the committee, I 
am Edith K. Stafford from Los Angeles, Calif. I wish to thank you 
for the opportunity to appear before this committee. I do not repre- 
sent any organization or any agency. However, I am speaking not 
only for myself but for those who, on lear ning of the committee’s 
hearings, within 24 hours voluntarily gathered enough money for 
my trip to Washintgon and asked me to present the following view- 
pont to you. My remarks are directed only to the section 4 of the 

enate and House bills which limit the appellate jurisdiction over 
rule, bylaw, or regulation adopted by a school board, board of educa- 
tion, board of trustees, or similar body concerning subversive activities 
in its teaching body. 

At this point let it be noted that boards of education hire many 
persons not engaged in actual teaching who come into direct contact 
with the children. They, too, should ‘be included in this section. I 
speak from a background of service as a member of the Los Angeles 
Board of Education, the governing body of the second largest school 
system in the United States 

Senator JenNer. Are you a member now ? 

Mrs. Srarrorp. I am not at the present, no. 

Senator JenNeR. How long had you been a member ? 

Mrs. Starrorp. I was there 6 years. The governing body of the 
second largest school system in the United States with a staff of 
approximately 20,000 teachers and 10,000 noncertified employees. 

When indications of possible Communist conspiracy and infiltra- 
tions were reported to the Los Angeles Board of Education by the 
superintendent, the board directed that a procedure be drawn by the 
county council to protect the children in the classroom and the loyal 
employees of the school. This was carefully and painstakingly done. 
The board requires its employees to assure the public that they are 
free of a criminal record or a communicable disease. The board there- 
fore thought it reasonable to require the employees to assure the public 
under oath that they were free of communism. 

The sound procedure instituted by our board was introduced by 
Senator Dilworth and enacted into California State law. Under the 
board’s rule and the Dilworth bill, approximately 16 employees were 
discharged from our schools. Many others resigned rather than be 
questioned under oath before the board of education. Other boards of 
education in California have discharged teachers and other personnel 
under this same Dilworth law. 

When the Supreme Court reversed the decision of the New York 
courts in the Slochower case, two boards of education in California 
each considered a dismissal case, and in the light of that reversed deci- 
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sion, reinstated the teacher involved. What school board would have 
hope of success in the future of discharging a teacher when the con- 
stant threat of a Supreme Court reversal is ever present ? 

This situation is so serious that Senator Dilworth, whose record 
has won for him the esteem and admiration of not only California 
but the entire Nation, gave me this statement to deliver to this com- 
mittee and I quote: 

The effort to control the activity of teachers who are engaged in indoctrination 
of students in Communist ideology has been brought to a halt in California. We 
are engaged in a study to see what means, if any, is left to the people to control 
the indoctrination of their own children. 

Gentlemen of this committee, this halt is exactly what the Commu- 
nists want to accomplish in this country. Teachers and other school 
employees work in a sensitive area where the minds and characters and 
futures of our children can be guided and molded. One teacher over 
the years influences hundreds and often thousands of children. The 
Communists have declared the field of education to be one of their 
primary targets of activity and they are known to be dedicated to 
propagandizing wherever they may be. 

Let it be made clear that we believe that all but a few of our teachers 
are loyal to our country and our form of government. The problem 
is how shall we get rid of the small number who are not, and what are 
we going to do when the highest Court in our land threatens our ability 
to do so? The Supreme Court chooses for themselves the cases over 
which they shall take jurisdiction. Some wonder, then, on what 
philosophical or legalistic meat these members of the highest Court 
of the land feed that they can decide what cases they will accept or 
reject and the Congress should not do likewise. Every loyal American 
wishes to keep secure the rights safeguarded by our constitutional 
form of government. But a right of local and State government has 
been taken from us, that of determining the qualifications of employ- 
ment of a school employee. 

The question should be asked, Is the Supreme Court a subdivision 
of the Government, master of all other branches of Government and 
of the sovereign States? On page 276 of his book entitled, “The 
Sovereign State,” Mr. James J. Kilpatrick poses the question in the 
following words, and I quote: 


How is the judiciary to be checked and brought to an accounting, or is the 
higher Court alone of all agencies of government to go unchecked, never chal- 
lenged effectively, never subjected to the direct approval of the people? If it be 
conceded that the Court has the power to take one reserved right from the States 
or the people, then what restrains it from seizing all rights? Can it be true, 
as Stone remarked in the Butler case, that the only check upon our own exercise 
of power is our own sense of self-restraint? If this be true, then a judicial 
oligarchy has been substituted for a republican government, and a divine right 
of judges has replaced a divine right of kings. Five men, a majority of 1 on 
a court of 9, may effectively allocate unto themselves the sovereign powers of 
not less than three-fourths of the States. 


I quote again from Senator Dilworth from his speech entitled, 
“Responsibility for Selection of School Boards.” 


Certainly a teacher is a citizen and entitled to all the freedoms as a citizen, 
but when a teacher seeks and accepts employment and salary from the public, 
he assumes an obligation to please and to render satisfactory service to the 
public of whom the parents are the most interested members. In accepting 
employment the teacher does so voluntarily and of necessity becomes an employee 
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of the Government as far as his public service is concerned. To set the teacher 
up as the sole authority over what is tanght would be to deny freedom of choice 
to the citizens of that district, to deny them the freedom to direct their own 
Government of which the schools are an important part. Our tenure laws give 
ample and deserved protection to teachers from discharge for trivial or petty 
reasons. There is an academic freedom that we can all believe in and that is 
the academic freedom of the students and parents from having foreign ideology 
rammed down the throats of the students against their will. Government in 
America is by. the people and for the people. Our people must always have the 
power and the opportunity to correct unsatisfactory performance by Government 
agencies and employees, including teachers. 

It is indeed a privilege for a teacher to teach, not a right. Parents 
are required by State law to send their children to school. If boards 
of education cannot protect the school from insidious and corrupting 
ideology, then here is the blueprint for our own destruction. 

Mr. Chairman and members of the committee, we earnestly urge 
that you, our representatives, find and use the constitutional means 
to safeguard our country and our children. 

Senator Jenner. Thank you, Mrs. Stafford. We appreciate your 
appear ing here. 

Mrs. Strarrorp. Thank you. 

Senator JENNER. Mr. T. David Horton, chairman of the executive 
council of the Defenders of the American Constitution, Inc. 


STATEMENT OF T. DAVID HORTON, CHAIRMAN OF THE EXECUTIVE 


COUNCIL OF THE DEFENDERS OF THE AMERICAN CONSTITUTION, 
INC. 


Senator Jenner. You will give the committee your full name. 

Mr. Horron. My name is T. David Horton. 

Senator Jenner. Where do you reside, Mr. Horton? 

Mr. Horton. I live at 1230 North Quinn Street, Arlington. 

Senator Jenner. What is your business or profession ? 

Mr. Horror. I am a publisher. 

Senator Jenner. Are you here individually or do you represent 
an organization ? 

Mr. Horron. I am asked to appear on behalf of the Defenders of 
the American Constitution, Inc., and on behalf of the Arlington 
Federation of Home Owners. 

Senator Jenner. I see. Do you have any idea of what the member- 
ship of that organization is numerically, the organizations ? 

Mr. Horton. No, I don’t. 

Senator Jenner. You appear under the authority of both of those 
organizations? They have asked you to appear and authorized you 
to appear ? 

Mr. Horron. That is true. 

Senator JENNER. Have you in the past taken any special interest 
in any legal matters pertaining to subversive activities? 

Mr. Horton. Yes. 

Senator Jenner. You have. All right, you may proceed, then. 

Mr. Horton. Mr. Chairman, before going into my prepared state- 
ment, I would like to maké a couple of observations on a point that 
was brought up by, I believe, Senator Watkins on the disparity of 
treatment that would be afforded those persons that would be denied 
final appeal to the Supreme Court if the bill under consideration were 
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passed. And I would like to say in answer to the suggestion that a 
comparison of the manner in which the contempt powers of courts 
and the contempt powers of Congress are handled offers some interest- 
ing information. 

They both arise from the same source, courts, even for indirect 
contempts, however, try and decide their own charges of contempt. 
There is no right of challenging prejudice on the part of the Judge, 
no right to a jury trial, no right to be judged by an impartial fact 
finder or before an impartial tribunal. 

If this is compared with the Supreme Court solicitude for sub- 
versives and rapists, I think that the disparities that were expressed 
in the letter that was read fall quite to the other side from what would 
initially appear. The Congress, which is accountable to the electorate, 
turns even the most flagrant examples of direct contempt over to an 
impartial tribunal where a jury trial is available. There has also 
been a suggestion that possibly in the controversial decisions of the 
court, that there have not been grounds for impeachment. 

Another view on this subject is expressed in an insertion in the 
Congressional Record Appendix of August 30, 1957, by the Honorable 
Wint Smith, Kansas. 


* * * The Supreme Court in its Girard decision has committed an impeachable 
offense under the Constitution of the United States, which provides that all 
officers of the United States shall be removed by impeachment for “high crimes 
and misdemeanors.” The following quotation from Blackstone’s commentaries 
on the common law clearly defines the offense which the Supreme Court has 
committed in the Girard case: 

“And by the Habeas Corpus Act, it is enacted that no subject of this realm 
who is an inhabitant of England, Wales, or Berwick shall be sent prisoner into 
Scotland, Ireland, Jersey, Guernsey, or places beyond the seas (where they 
connot have the full benefit and protection of the common law), but that all 
such imprisonments shall be illegal; that the person who shall dare to commit 
another contrary to this law shall be disabled from bearing any office, shall 
incur the penalty of a praemunire, and be incapable of receiving the King’s 
pardon; and the party suffering shall also have his private action against the 
person committing, and all his aiders, advisers, and abettors, and shall recover 
treble costs, besides his damages, which no jury shall assess at less than 500 
pounds.” 

This common law was enforced at the time of the adoption of the Constitu- 
tion; and in the Girard case the Supreme Court has committed at least a 
“misdemeanor” which should subject the Court to wholesale removal from 
office. 

The form of a commonwealth is soon altered by negligence, when those men 
are taken into power who do not love the present establishment (from p. 205, the 
Life and Works of John Adams, edited by Charles Francis Adams, Boston, 1851, 
vol. 6). 


The decisions reprinted as appendix to the hearing of August 7, 
1957, on S. 2646 demonstrate that the present members of the Supreme 
Bench certainly do not love the present establishment. Indeed, the 
present court subscribes to and perpetrates what Van Buren called— 
the dangerous heresy that the Constitution is to be interpreted, not by the 
well-understood intentions of those who framed and those who adopted it but 
by what can be made out of its language by ingenious interpretation (Auto- 
biography of Martin Van Buren, p. 551, published as vol. II of the Annual Report 
of the American Historical Association, 1918). 

In his Defense of the American Constitution (Life and Works, vols. 
4,5,and 6), John Adams, who has been described as the “clearest head” 
in the Continental Congress, outlined the basic philosophy and history 
of efforts to arrive at tripartite government. He shows by exhaustive 
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research that drew forth the highest praises of his contemporaries 
that tripartite balance (as opposed to separation) of power is the con- 
stitutional cornerstone upon which all responsible republics have been 
and must be based. (I might explain parenthetically the difference 
between the balance of power as conceived by our Nation’s founders, 
and the perversion of that concept is the so-called separation of power 
doctrine that has infected the decisions of our heretical courts. Bal- 
ance of power conceives 3 branches of government, each of which has 
the ability and duty to hold in check the other 2 branches. The result 
of this balance as implemented in the Founding Fathers’ concept of 
what our Constitution should be, is that if responsibility can be had in 
any 1 of the 3 branches, the other 2 may be thereby held in check, and 
our liberties protected. “Separation of power,” on the one hand, is the 
terminological distortion introduced to destroy the foundation of lim- 
ited government. Separation of powers, as used by the court, means 
three branches of government, each separate from the others and 
without responsibility to hold any other branch in check. Each de- 

artment is thereby given full rein to trample with impunity over the 
fiberties of the people and the prerogatives of the States.) 

S. 2646 splits off final determination in five areas and decentralizes 
this final power to the State courts. This is a wise move, consonant 
with the congressional duty to balance irresponsible judicial power 
through the limitation of appellate jurisdiction—a move that at its 
worst will remove tyranny from its inaccessible and centralized seat 
in Washington. In other words, even if one accepts the dour pre- 
diction of the centralists that 48 sets of State courts will be as un- 
faithful to American law and principles as the Federal Supreme Court 
has been—even if one accepts this facile assumption, the fact remains 
that when one is dealing with arbitrary and irresponsible power, the 
wise procedure is to at least decentralize that power. Such a move 
would put the solution of our problems in these five fields into the 
hands of each State. As things stand now, no State can remove a 
single United States Supreme Court Justice. If the depredations 
sought to be arrested by S. 2646 were to continue after its passage, 
in State courts, any State could protect itself in the five important 
areas enumerated in the bill. 

To work for the integrity of the constitutional structure is the 
highest function to which the Congress can be called. The Defenders 
of the American Constitution hope that the Senate will show the 
same high purpose and dedication that characterized Missouri’s stal- 
wart Senator, Thomas Hart Benton, who, after 30 years’ labor in the 
Senate, thus expressed himself of the Founding Fathers: 

* * * gratitude and veneration is the debt of my birth and inheritance, and of 
the benefits which I have enjoyeed from their labors; and I have proposed to 
acknowledge this debt—to discharge it is impossible—in laboring to preserve 


their work during my day, and in now commending it, by the fruits it has borne, 
to the love and care of posterity. * * * (Thirty Years’ View, by Thomas Hart 


Benton, p. vi, 1854.) 
Senator Jenner. Thank you, Mr. Horton. 
Any questions ? 
Mr. Sourwrine. No questions. 
Senator Jenner. Thank you very much. 
Mr. Horron. Thank you for the opportunity of appearing. 
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Senator Jenner. Thank you very much. We appreciate your ap 
pearing. 
The next witness will be Mr. Paul O. Peters. 


STATEMENT OF PAUL 0. PETERS, ARLINGTON COUNTY, VA. 


Senator JENNER. You may be seated. Will you state your name 
to the committee ¢ 

Mr. Prrers. My name is Paul O. Peters. I am a research con- 
sultant. I live at 5825 North Four Mile Run Drive in Arlington 
County, Va. 

Senator Jenner. Are you appearing here as an individual or do 
you represent some organization ¢ 

Mr. Perers. I am appearing here as an individual and a man who 
gets a great many letters from people all over the United States, com- 
plaining about the predicament in which they presently find them- 
selves in their communities with respect to the enforcement of laws 
needed to preserve the sovereign rights of the United States and of the 
respective States. 

enator JENNER. Do you havea prepared statement, sir? 

Mr. Perers. Well, I have some notes. 

Senator JenNer. You may proceed. 

Mr. Perers. Thank you, Senator Jenner. 

Article 3 of the Constitution provided for the establishment of a 
judiciary system in the United States as the department of the Gov- 
ernment independent in its own sphere and having no authority to 
encroach on the powers granted to the legislative and the executive 
departments. And, at the time when the Constitutional Convention 
was meeting in Philadelphia in 1787, the powers and functions of 
this judiciary department were given considerable discussion, and it 
was, as a result of these discussions, that on July 17, 1787, it was 
agreed that in the new draft of the proposed Constitution that: 

The legislative acts of the United States made by virtue of, and in pursuance 
of the articles of Union, and all treaties made and ratified under the author- 
ity of the United States shall be the supreme law of the respective States, as 
far as these acts or treaties shall relate to the said States, or their citizens and 
inhabitants and that the judiciaries of these several States shall be bound 
thereby in their decisions, anything in the respective laws of the several States 
to the contrary notwithstanding. 

Now, Mr. Chairman, with certain refinements this declaration that 
was found in the proceedings of the Constitutional Convention became 
the keystone of article VI of our present Constitution. 

In research into this subject matter of your bill, sir, I was amazed 
to find in U. S. v. Dunnington (146 U.S. 351), it was held: 

The Federal courts are in no sense agencies of the Federal Government and 
the Federal Government cannot be held liable for their errors. 

I was amazed, Mr. Chairman, when I found this in my annotated 
copy of the Constitution. 

Many people now believe that the Federal courts have recently 
erred in decisions which have affected the rights reserved to the leg- 
islative and executive branches, particularly the right of Congress to 
enact legislation designed to protect the security of the sovereign 
powers granted by the Constitution. 
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Many people believe that the Federal courts have cut across the 
Constitution and the Bill of Rights by decrees, orders and injunctions 
derogatory to freedom of speec h, of the press or the right of the people 
peaceably to assemble and to petition the Government for a redress 
of grievances (real or imaginary) as provided for in the first amend- 
ment. 

In Marbury v. Madison, one of the early decisions of our court, 
the court held that in political questions, the courts are bound to fol- 
low the political departments of Government meaning, of course, the 
legislative and executive branches. 

‘At no time has there been so much dissatisfaction with decrees of 
the Supreme Court. The proposed legislation is the outgrowth of that 
widespread dissatisfaction. 

During the past year and one-half there have been no fewer than 10 
decisions which have disturbed the people, and most of them have 
been discussed here, so I will omit that part of my statement. 

But I do want to point out that, in the famous case of John Stewart 
Service, who was a confidential employee of our State Department 
who was fired for having taken confidential documents down to a 
meeting in a downtown hotel and revealing the contents of those docu- 
ments to agents for the magazine known as Amerasia, who was fired 
out of the State Department by a court order, recently was ordered 
to be reinstated and paid his full back salary for several years. 

There also arises the case in which Pennsylvania, under its own 
antisedition laws, sought to prosecute one Steve Nelson, who had many 
aliases and was well identified as a full-fledged member of the Com- 
munist Party. In the Steve Nelson case, the courts held that the laws 
of Pennsylvania were null and void because this field had been occupied 
by the Federal Government. In other words, the court held that 
the sovereign states—none of the sovereign states had the right to 
protect their own sovereignty by local state anti-sedition laws. 

I think it would be interesting to supplement your record, sir, with 
some of the statistics arrived at by Marian Stephenson who, wr iting in 
the February 16th issue of the National Review, has published a Toll 

call on how the justices have voted in the matter of internal security 

measures in the last ten instances when they were before the courts. 
And with your permission, sir, I want to read into the record at this 
point the roll call prepared by Marian Stephenson. Here is the 
record : 

Chief Justice Earl Warren, against the internal security measures, 
10 times ; for internal security matters, none. 

Associate Justice Hugo L. Black, against internal security measures, 
10 times; for them, none. 

Associate Justice William O. Douglas, against, 10; for, none. 

Associate Justice Felix Frankfurter, against these measures, 9 times, 
and for them, once. 

Associate Justice John M. Harlan , eight times against and twice for. 
Associate Justice William J. Brennan, Jr., five times against, none 
for. 

Associate Justice Harold H. Burton, 6 times against, 3 times for. 

Associate Justice Mr. Tom Clark, 2 times against these measures 
and 7 times for the protection afforded by the Constitution. 
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And a latercomer, Associate Justice Charles Evans Whittaker, is 
only recorded as having one vote, sirs, against the internal-security 
measures. 

Now, while I believe that the bill presently under consideration, S. 
2646, is a very fair and strong measure and would stand up under the 
searchlight of constitutionality, I am of the opinion, sir, that the bill 
introduced in the House of Representatives by Representative William 
Colmer, of Mississippi, is an even stronger measure, and, with the 

ermission of the aia I ask that section 1 of the Colmer bill 

introduced in the record as supplementary to S. 2646. 

Senator Jenner. It may go into the record and become a part of 
the record. 

(H. R. 10775, sec. 1, is as follows:) 


RULES OF INTERPRETATION 


Section 1. No Act of Congress shall be construed as indicating an intent on 
the part of Congress to occupy the field in which such Act operates, to the 
exclusion of all State laws on the same subject matter, unless such Act contains 
an express provision to that effect. No Act of Congress shall be construed as 
invalidating a provision of State law which would be valid in the absence of 
such Act unless there is a direct and positive conflict between an express pro- 
vision of such Act and such provision of the State law so that the two cannot 
be reconciled or consistently stand together. 

Mr. Perers. I think, also, that there is ample precedent for a full 
and complete congressional investigation of the Federal judiciary 
system. A few weeks ago I happened to pick up a three-volume set 
of writings of Junius in the period between 1767 and 1775, in the days 
when the English judiciary had fallen into such a low state of disrepute 
that the Lord Chief Justice refused to appear before the English 
Parliament and explain some of the unusual decisions of the court at 
that time. 

And so, on December 6, 1770, on a motion by Mr. Sargent Glinn in 
the Lower House of the British Parliament, he moved that a com- 
mittee should be appointed to inquire into the administration of 
criminal justice and the procedures of the judges in Westminster Hall, 
particularly im cases relating to liberty of the press and the constitu- 
tional powers and duties of juries, and I recommend, sir, that this sub- 
committee give some consideration to investigating the judicial powers 
which has been exercised during the past 25 years which have impinged 
upon the rights guaranteed in the Constitution through the legislative 
and executive branches of our Government. 

Senator Jenner. Thank you. 

Mrs. Margaret Morell ? 

(No response.) 

Senator Jenner. Is there nothing further to come before this 
committee ? 

We will stand, then, in recess until 10 o’clock in the morning. 

(Whereupon, at 3:05 p. m., the hearing recessed, to reconvene on 
Wednesday, February 26, 1958, at 10 a. m.) 
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WEDNESDAY, FEBRUARY 26, 1958 


Untrep Sratres SENATE, 
SUBCOMMITTEE TO INVESTIGATE THE ADMINISTRATION 
OF THE INTERNAL Securtry Act anpD OTHER INTERNAL 
Securrry Laws or THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 424, 
Senate Office Building, Senator William E. Jenner presiding. 

Also present: J. Sourwine, chief counsel; Benjamin Mandel, re- 
search director, and F. W. Schroeder, chief investigator. 

Senator Jenner. The committee will come to order. 

Mr. Sourwrne. Mr. Chairman, before the first witness is called, 
there are several submissions of statements for the record. 

Senator JENNER. Proceed. 

Mr. Sourwtne. I have a letter from Miles D. Kennedy, the director 
of the American Legion, Washington headquarters, legislative com- 
mission, canceling the appearance of their representative. That prob- 
ably should go in the record. 

Senator JenNER. It may go into the record and become a part of 
the record. 

(The letter referred to follows:) 

THE AMERICAN LEGION, 


LEGISLATIVE COMMISSION, 
Washington, D. C., February 25, 1958. 
Hon. JAMES O. EASTLAND, 

Chairman, Senate Internal Security Subcommittee of the Senate Judiciary 
Committee, Senate Office Building, Washington, D. C. 


DEAR SENATOR EASTLAND: I wrote you under date of February 19 requesting 
that you grant an opportunity to a representative of the American Legion to 
appear before the Senate Internal Security Subcommittee in connection with 
hearings on 8S. 2646. 

Mr. J. G. Sourwine, chief counsel, was good enough to reply under date of 
February 21 scheduling our representative for 10:30 a. m. on March 4, 1958. 

Our people have been studying resolutions adopted at the 1957 national con- 
vention and have now advised me we do not have resolutions authorizing us 
to support 8. 2646. 

In view of the foregoing will you be good enough to cancel our appearance 
before the subcommittee. 

Trusting this causes you no inconvenience, I am, 

Sincerely, 
Mires D. KENNEDY, Director. 

Mr. Sourwrine. At the time that the resolution of the Judiciary Com- 
mittee calling for these further hearings was passed, the full com- 
mittee instructed that the subcommittee hear any witness who asked 
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to be heard within a reasonable time and hear also any witness invited 
at the request of a Senator. 

Each Senator was asked to list any witnesses whom he desired to have 
invited. The statistics on that, for the record, are: 

Senators’ requests totaled 34. All of those 34 witnesses were invited. 
Of those, four have accepted the invitation to testify. Seven have 
made or indicated they will make submissions for the record. The re- 
mainder have declined the opportunity to testify. 

There is a telegram here, Mr. Chairman, signed by Mrs. Robert 
Fitch, president of the Public Affairs Luncheon Club of Dallas. The 
telegram reads: 

The 500 members of the Public Affairs Luncheon Club of Dallas, a nonpartisan 
group of women dedicated to the preservation of the Constitution, are unanimous 
in their support of the passage of Senate bill 2646 as proposed by Senator Jenner. 

(Signed) Mrs. Rospert Fircnu, President. 

As the chairman knows, communications with regard to this bill 
have been ordered into the record but the staff was instructed to filter 
out those which appeared to be inspired or which were merely a kind 
of a straw vote and to place in the record any which appeared to ex- 
press an individual view or to be a spontaneous communication. 

As of this date, the count on the communications ordered into the 
record in that way include 2 from Michigan, 7 from New York, 24 from 
California, 3 from Ohio, 2 from Massachusetts, 1 from Iowa, 6 from 
Florida, 3 from Indiana, 3 from Colorado, 3 from Pennsylvania, 5 from 
Llinois, 1 from Alabama, 2 from Wisconsin, 3 from Virginia, 8 from 
Texas, 5 from New Jersey, 2 from Oklahoma, 2 from the District of 
Columbia, 2 from Alaska, 2 from Montana, 2 from Connecticut, 7 from 
Maryland, 3 from Kentucky, 1 from Kansas, and 4 from Louisiana. 

All of these communications, with the exception of one, were favor- 
able to the bill. The one is the only written communication against the 
bill which has been received to date. 

Senator JENNER. The only ? 

Mr. Sourwine. The only one, Mr. Chairman; yes, sir. 

Two written statements are here that are submitted for the record. 
This one, Mr. Chairman, is from Senator George Malone from Nevada. 

Senator Jenner. It may go into the record and become part of the 
official record of this committee. 

(The statement referred to follows:) 

FEBRUARY 20, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Senate Judiciary Committee, 
United States Senate, Washington, D.C. 

Dear Jim: As much as I would like, other committee meetings prevent a per- 
sonal appearance before your Internal Security Subcommittee to testify on S. 2646 
which would limit the appellate jurisdiction of the Supreme Court in certain 
cases. 

I am, however, submitting the enclosed statement for the record. 

If I can be of further help, let me know. 

Sincerely, 
GEORGE. 
George W. Malone. 
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STATEMENT OF SENATOR GEORGE W. MALONE OF NEVADA ON 8. 2646 
THE JUDICIAL AND LEGISLATIVE BRANCHES OF GOVERNMENT 


Pursuant to the authority of article 3, section 2, of the United States Consti- 
tution, original jurisdiction is set down in two specifically enumerated types of 
cases; in all other cases where a Federal matter is seasonably and properly 
brought into issue the United States Supreme Court shall have appellate juris- 
diction, “with such exceptions, and under such regulations as the Congress shall 
make.” 

Thus it will be seen that the writers of the Constitution contemplated that it 
might become necessary for the Congress to exercise some restraint on the power 
of judicial review exercised by the Supreme Court of the United States. 

In addition it is obvious that this is one more example of the check and balance 
system which was so successfully incorporated into the Constitution. 

The Supreme Court, in such cases as Marbury v. Madison (1 Cranch 137) and 
Kendall v. United States (12 Peters 524) has itself declared that it is not the 
function of the courts of the United States to interfere in the exercise of political 
powers of the executive branch of the Government. 

The court’s authority is restricted to the review of ministerial activities, how- 
ever, the Constitution has equally imposed political obligations upon the Con- 
gress, and it seems self-evident that political functions of Congress should, 
likewise, not be subjected to judicial review. 

Despite this, in the past the Supreme Court has taken upon itself the power 
to review various matters that seem to be more appropriately within the scope 
of congressional activity. 

In the course of such reviews they have so confused their function with that 
of the Congress that I now deem it necessary for the Congress to clarify this 
fundamental issue and specifically exercise the constitutional prerogative quoted 
above and so restrict the appellate jurisdiction of the Supreme Court that they 
will have no alternative but to rechannel their activities into their proper sphere. 

It would be a waste of time and space to recite again the numerous cases in the 
past several years in which the Supreme Court has disregarded that aneient safe- 
guard of the individual, that fundamental basis of our common law, the principle 
of stare decisis. 

It seems to me that the essence of this principle is that the individual can live 
from day to day with the assurance that the laws today are the same as they 
were yesterday, and he can govern himself accordingly. But with the continual 
upheaval of past decisions and the disregard of precedent which is so manifest 
today no man can know from day to day what significant change will be made in 
the law without the due consideration of the merits that the Constitution so 
carefully imposed on the legislative body. 

Therefore, I conclude that the time has already passed when the Supreme 
Court should have been returned to its proper perspective in the scheme of 
government provided for in our Constitution. I therefore favor the passage of 
S. 2646 as a needed and constructive step in the right direction. 


Mr. Sourwrtne. This is the statement of Edward S. Corwin, who 
was the compiler and annotator of the Constitution Annotated. He 
was one of those who was requested to appear at the suggestion of 
a Senator and said that because of a speech disability he could not 
appear and testify but called attention to certain of his recent writings 
bearing on the subject. 


Senator JENNER. It may go into the record and become a part of 
the official record of this committee. 
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(The statement referred to follows :) 


FEBRUARY 8, 1958. 
EpWARD S. Corwin, 
Old Stone House, Stockton Road, 
Princeton, N. J. 


DEAR Mr. SOURWINE: I am at present unable to testify before the Judiciary 
Committee on 8. 2646, for the reason that my voice is out of commission and I 
am under firm orders by my doctor not to speak above a whisper, and my dis- 
ability is likely to continue for some time. I am, however, sympathetic with 
the general purpose of S. 2646, although I suspect that it is too sweeping. 

The enclosures are extracted from the 12th edition of my The Constitution and 
What It Means Today, now in press. They may be of some interest to Senators 
Hennings and Eastland, who also sent me copies of S. 2646. Will you please 
draw their attention to the material I am forwarding herewith? 

Sincerely yours, 


EDWARD S. CorRWIN. 


P. S.—I wish also to direct attention to pages 208-210 and 224 of my The 
President, Office and Powers, 1787-1957; History and Analysis of Practice and 
Opinion (edition IV, 1957). 


[Source: The Constitution and What It Means Today (12th edition) ] 


Page 19 


Indeed, in the last case just cited, the Court goes so far as to suggest that 
it is entitled to rule whether a question put to a person under investigation by 
a congressional committee was “relevant.” It can be rather confidently predicted 
that Congress will not indefinitely permit its primitive power of inquiry to remain 
in judicial leading strings. 


Page 202 


Recently the security of the Dennis case, indeed of the Smith Act itself, was 
gravely impaired by the holding in Yates v. U. S., which was decided on June 17, 
1957. Here petitioners, who were codefendants in the Dennis case, were ar- 
raigned under the General Conspiracy Statute (18 U.S. C. 371). The Court held 
that inasmuch as the petitioners had not followed up their preachments asserting 
the right to overthrow government by force and violence with an effort to organ- 
ize a putsch, they must be deemed to have been propounding an “abstract” doc- 
trine. Indeed, the Court invites a reconsideration of the Dennis holding. 
Meantime, however, the Smith Act will have served to repeal all State anti- 
sedition acts. In short, today the right to preach the right to overthrow govern- 
ment by force and violence has become a preferred right as against both national 
and State Governments, provided only that those who do the preaching do so 
in abstracto. 


Preface to 12th edition 


The present edition brings the story in the main down to 1958. Its point of 
departure is furnished by the Court’s holdings last June 17, when, in the words 
of a disrespectful critic, “The Court went on a binge.” Of these holdings, espe- 
cially notable are those in Watkins v. U. S. and Yates v. U. S. which, although 
they appear to have had the support of all the Justices except Justice Clark, 
have aroused a storm of adverse criticism on the part of the American Bar 
and in other informed quarters as well. (See especially Prof. Bernard Schwartz, 
The Supreme Court—October 1956 Term, New York Law Review, November 
1957.) That these holdings are in for considerable trimming first and last can 
scarcely be doubted. (See, e. g., in the present edition pp. 19 and 202.) 


[Source: The President: Office and Powers, 1787-1957, by Edward S. Corwin] 
Pages 208-210 


Jay mentions but one exception to the rule. Occasions may arise, he explains, 
when the initiation of a negotiation may require great secrecy and dispatch, and 
at such times the President must undoubtedly start the ball rolling; but other- 
wise all negotiations of treaties will be the joint concern of President and Senate. 
“Thus we see,” he concludes, “that the Constitution provides that our negotia- 
tions for treaties shall have every advantage which can be derived from talents, 
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information, integrity, and deliberate investigation on the one hand, and from 
secrecy and dispatch on the other.” 

Some 30 years later, Rufus King, who had been a member of the Philadelphia 
Convention, advanced in the Senate itself closely similar views concerning the 
relations of that body and the President so far as treatymaking was concerned: 

“In these concerns the Senate are the constitutional and the only responsible 
counselors of the President. And in this capacity the Senate may, and ought to, 
look into and watch over every branch of the foreign affairs of the Nation; they 
may, therefore, at any time call for full and exact information respecting the 
foreign affairs, and express their opinion and advice to the President respecting 
the same, when, and under whatever other circumstances, they may think such 
advice expedient. * * * 

“To make a treaty includes all the proceedings by which it is made; and 
the advice and consent of the Senate being necessary in the making of treaties, 
must necessarily be so touching the measures employed in making the same. 
The Constitution does not say that treaties shall be concluded, but that they 
shall be made, by and with the advice and consent of the Senate; none, therefore, 
ean be made without such advice and consent; and the objections against the 
agency of the Senate in making treaties, or in advising the President to make 
the same, cannot be sustained, but by giving to the Constitution an interpretation 
different from its obvious and most salutary meaning.” 

Indeed, even as late as 1908, Woodrow Wilson, having noted in his Constitu- 
tional Government that there could be little doubt that the Convention of 1787 
intended that the Senate should advise the President as to appointments and 
treaties “in the spirit of an executive council associated with him upon terms 
of confidential cooperation,” declared that on this premise it was still not only 
the President’s privilege, but his best policy and plain duty, to deal with the 
upper chamber on that footing. He thereupon added: “If he have character, 
modesty, devotion, and insight as well as force, he can bring the contending 
elements of the system together into a great and efficient body of common 
counsel.” How far Mr. Wilson came himself from realizing this ideal 11 years 
later is a matter of recorded history. 

The somber truth is that the conception of the Senate as a Presidential council 
in the diplomatic field broke down the first time it was put to the test. The epi- 
sode, the importance of which for American institutions and for the development 
of American foreign policy has rarely been appreciated, is narrated from the 
point of view of the Senate by Senator William Maclay, of Pennsylvania, in his 
celebrated Journal : 

“August 22, Saturday (1789).—Senate met, and went on the Coasting bill. The 
Doorkeeper soon told us of the arrival of the President. The President was intro- 
duced, and took our Vice President’s chair. He rose and told us bluntly that he 
had called on us for our advice and consent to some propositions respecting the 
treaty to be held with the Southern Indians * * * Seven heads * * * were 
stated at the end of the paper which the Senate were to give their advice and 
consent to. They were so framed that this could be done by aye or no.”’ 

It speedily transpired, however, that the Senate was not inclined to stand and 
deliver forthwith, and presently Robert Morris, also of Pennsylvania, rose and 
moved that the papers communicated by the President be referred to a committee 
of five, a motion promptly seconded by another Member. To continue Maclay’s 
narrative: 

“Several Members grumbled some objections. Mr. Butler rose: made a lengthy 
speech against commitment; said we were acting as a council. No council ever 
committed anything. Committees were an improper mode of doing business; it 
threw-business out of the hands of the many into the hands of the few, etc.” 

Maclay, himself, now spoke at length in favor of commitment “‘in a low tone of 
voice.” “Peevishness itself,” he asserts, “could not have taken offense at any- 
thing I said.” Nevertheless, he continues: 

“* * * the President of the United States started up in a violent fret. “This 
defeats every purpose of my coming here,’ were the first words that he said. 
He then went on that he had brought his Secretary of War with him to give every 
necessary information; that the Secretary knew all about the business, and yet 
he was delayed and could not go on with the matter. He cooled, however, by 
degrees * * * He rose a second time, and said he had no objection to postpone- 
ment until Monday at 10 o’clock. By the looks of the Senate, this seemed agreed 
to. A pause for some time ensued. We waited for him to withdraw. He did so 
with a discontented air. Had it been any other man than the man whom I wish 
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to regard as the first character in the world, I would have said, with sullen 
dignity.” 

Maclay then adds his own interpretation of the event in these words: 

“T cannot now be mistaken. The President wishes to tread on the necks of the 
Senate. Commitment will bring the matter to discussion, at least in the com- 
mittee, where he is not present. He wishes us to see with the eyes and hear with 
the ears of his Secretary only. The Secretary to advance the premises, the Presi- 
dent to draw the conclusions, and to bear down our deliberations with his per- 
sonal authority and presence. Form only will be left tous. This will not do with 
Americans. But let the matter work; it will soon cure itself.” 

This prophecy has been amply verified by history. Washington went back 
to the Senate the following Monday for its answers to his questions, and while 
the ensuing colloquy seems to have moved along without any of the earlier jars, 
no President of the United States has since that day ever darkened the doors 
of the Senate for the purpose of personal consultation with it concerning the 
advisability of a desired negotiation. 

From that time forth, in fact, the relations of President and Senate in the 
realm of diplomacy came rapidly to assume a close approach to their present 
form. The history of the famous Jay Treaty 5 years later is a prime illustration. 
The treaty was negotiated in London under instructions in the framing of which 
the Senate had no hand, and when it was laid before that body, the latter, 
instead of rejecting or accepting it outright, as it would have done in dealing 
with a nomination to office, proceeded in effect to amend it as if it had been 
a legislative project; nor did the administration challenge the Senate’s right 
to pursue this course, although the British Government was at first disposed 
to do so. In a word, the Senate’s function as an executive council was from 
the very beginning put, and largely by its own election, on the way to absorp- 
tion into its more usual function as a legislative chamber, and subsequent de- 
velopments soon placed its decision in this respect beyond all possibility of recall. 
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The most recent phase of Presidential foreign policy demanding attention here 
is that which finds expression in the so-called Status of Armed Forces Agree- 
ments. The United States is at present party to 13 such agreements, 12 of them 
being with members of NATO and 1 with Japan. Under these, the other party 
is entitled to request the assistance of American forces stationed within their 
boundaries, while at the same time retaining jurisdiction over members of such 
forces in the case of unauthorized and harmful acts by members thereof. Thus, 
in the case of Italy, our agreement with which became effective January 21, 
1956, the Italian courts had, prior to April 9, 1957, tried 64 such cases, of which 
20 resulted in acquittals, 25 in suspended sentences, 10 in fines, and 9 in sus- 
pended sentences to confinement. The most notorious case, however, is one that 
arose in Japan early in 1957. In this instance, an American serviceman named 
Girard, in performing an apparently unauthorized act, killed a Japanese woman 
and was handed over by the President to the Japanese courts. The Supreme 
Court of the District of Columbia, from which a writ of habeas corpus was asked 
by Girard’s friends, while discreetly refusing the writ, which it was in no posi- 
tion to back up, rendered “a declaratory judgment,” pronouncing the President’s 
order to be “unconstitutional.” The ruling was appealed by the Government 
to the Supreme Court of the United States, which, on the authority of Chief 
Justice Marshall’s holding in 1812, in the case of The Exchange v. McFadden, 
overruled the District of Columbia court. Inasmuch as the issue involved con- 
cerned the President’s powers as Commander in Chief over a serviceman on duty 
in a foreign country, it is possible that the administration would have done better 
simply to ignore the district court’s intervention. As to Girard, I am inclined 
to believe that he is in luck in not having to account to an American court- 
martial for his behavior. 


Mr. Sourwrine. Mr. Chairman, that is all of the submissions for 
the record that I have at this time. 

Senator Jenner. Call the first witness. 

Representative Watkins M. Abbitt. 
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STATEMENT OF HON. WATKINS M. ABBITT, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF VIRGINIA 


Mr. Assitr. Mr. Chairman, I appreciate very much the opportunity 
of being here this morning. 

Senator Jenner. Thank you. You may be seated, Congressman. 

Mr. Ansrrr. My purpose is to introduce the distinguished gentle- 
man from Virginia who desires to testify. I want to take one moment. 

Senator Jenner. All right, sir. 

Mr. Axzsirt. Before introducing him, I would like to just say, briefly, 
that we in Virginia are vitally interested in preserving the constitu- 
tional government in America. We think that your bill is a long step 
in the right direction. 

Senator Jenner. Thank you. 

Mr. Azsrrr. We think it will help us. And when I say “we,” I think 
I speak for the overwhelming majority of Virginians who love and 
cherish this great country of ours and our way of life. 

I count it a high honor in introducing to this committee the Honor- 
able William Old, of Chesterfield. 

Mr. Old was born and raised in Virginia, ane his ancestors have 
been Virginians for generations. He was raised in Powhatan County, 
educated at Custer Springs Academy, where he was a student with 
the Honorable Martin Dies, Congressman from Texas. He graduated 
from Washington and Lee University, where he was a student with the 
Honorable W. M. Tuck, former Governor of Virginia and now Con- 
gressman from the Fifth District. 

Judge Old has been an eminent lawyer and attorney. He is a con- 
stitutional student. He is one of the belo oved circuit judges of Virginia. 

In Virginia, our judges are not elected, as they are in some places 
and I have no reflection on any other place—but they are appointed 
because of their integrity and their judicial ability, and they are held 
in high regard. I know of no person in the judiciary w ho is held in 
higher regard, loved more by Virginians, than is my friend, William 

d. 

He was the father of the so-called interposition doctrine that recently 
came up in Virginia and other States. Iam proud and highly honored 
to introduce to you the circuit judge of Chesterfield County, Judge 
William Old. 

Senator Jenner. Thank you, Congressman. 

Mr. Old, we are glad to have you. You may proceed, if you have a 
statement. 





STATEMENT OF HON. WILLIAM OLD, CIRCUIT JUDGE, 
CHESTERFIELD COUNTY, MO. 


Judge Oxp. It is a great pleasure for me to be here, and I think 
the earnestness and the desperate necessity of this situation should 
impel everybody to give the most serious thought. 

Senate bill 2646, introduced by Senator Jenner, would withdraw 
from the Supreme Court of the United States appellate jurisdiction 
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in certain specified fields, namely, first, with respect to the investiga- 
tive functions of Congress; sec ond, w ith respect to the security pro- 
gram of the executive branch of the Federal Government; third, with 
respect to State antisubversive legislation; fourth, with respect to 
home rule over local schools; and, fifth, with respect to the admission 
of persons to the practice of law within individual States. 

This bill is predicated upon the provisions of article ITI, section 2, 
paragraph 2, of the Constitution, which reads as follows: 

In all Cases affecting Ambassadors, other public ministers and Consuls, and 
those in which a State shall be Party, the Supreme Court shall have original 
jurisdiction. In all other cases before mentioned, the Supreme Court shall have 
appellate jurisdiction, both as to Law and Fact, with such Exceptions, and 
under such Regulations as the Congress shall make. 

Thus, the Congress is clothed with full power to make exceptions 
to the appellate jurisdiction of the Supreme Court and to regulate the 
exercise of such jurisdiction. It is indeed regrettable that it has become 
necessary for the Congress to consider the expedient of withdrawing 
from the Supreme Court appellate jurisdiction in the fields specified 
in the bill under consideration. However, it is now clearly apparent, 
from a long list of revolutionary decisions by the Supreme Court, 
headed by Chief Justice Warren, that the Court is determined to 
destroy our dual system of government under the Constitution, and 
create, by usurpation and encroachment, a judicial oligarchy of 
unparalleled proportions. 

Washington in his Farewell Address pointed out the dangers which 
now beset us when he said: 

The spirit of encroachment tends to consolidate the powers of all the depart- 
ments in one, and thus to create, whatever the form of government, a despotism. 
A just estimate of that love of power and proneness to abuse it which pre- 
dominates in the human heart is sufficient to satisfy us of the truth of this 
position. The necessity of reciprocal checks in the exercise of political power, 
by dividing and distributing it into different depositories, and constituting each 
the guardian of the public weal against invasions by the others, has been evinced 
by experiments ancient and modern, some of them in our country and under 
our own eyes. To preserve them must be as necessary as to institute them. 

It seems to me that the decision in the case of Steve Nelson against 
Pennsylvania is fraught with great and mortal danger to the institu- 
tions of our country. For in that case the Supreme Court invented 
and laid down the doctrine of preemption. Under the leadership of 
Howard W. Smith, the distinguished dean of the Virginia delegation 
in the House of Representatives, the Congress enacted the Smith Act 
to curb the subversive and seditious efforts of the Communist con- 
nah in this country. It is incredible that anyone could conceive 
that an act oe by Judge Smith would intend to impair State 
laws in the field of sedition or any other field. Moreover, the Smith 
Act itself specifically negatived any such intent. Yet the Supreme 
Court, without any semblance of constitutional authority, held that 
Congress, by merely entering the field of sedition, regardless of its 
expressed intention, preempted the whole field and struck down all 
State laws involving sedition. Although the State government might 
be in mortal danger of being overthrown by the C ommunist conspir- 
acy, they could do no act to defend themselves. 

Just what was the purpose of the Supreme Court in inventing that 
doctrine of preemption? Was the Court so anxious to free Steve 
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Nelson, so that he might continue his subversive career, that it would 
destroy laws vital to the sov ereign States under such a flimsy pretext ? 
We don’t know, but it seems inc credible that concern for Steve Nelson 
could have been the motiv: iting reason. If this doctrine of preemption 
were a sound constitutional principle could or should it be confined 
to the field of sedition? Is, or can it be, the purpose of the Court 
to destroy the sovereign States? To ascribe to the Court such a pur- 
pose is a horrible thought. But if that doctrine of preemption should, 
at a propitious moment, be extended to the field of taxation, the gov- 
ernments in the 48 States would be laid in ruins by one fell act, unless 
the States respectively should interpose their sovereignty ag: ainst such 
a dire result. ‘ 

In the Slochower case the Supreme Court held that New York City 
could not fire a teacher who refused to state whether he was a Com- 
munist or not, although State and municipal law required him to be 
fired under such circumstances. Just what is the purpose and under- 
lying motive of that decision? And what is the constitutional prin- 
ciple under which it was enunciated? We don’t know, but it seems 
incredible that the Court should have wished to reward Professor 
Slochower for defying the law under which he was employed. Can 
that decision, at a propitious moment, be extended to embrace hiring 
as well as firing, and force the States and municipalities to take their 
enemies into their employ as well as to keep them there? If not, why 
not? 

The great and sovereign State of California has been ordered to 
admit to the practice of law a person whom its board of law examiners 
did not consider to be morally fit for such admission. The great and 
sovereign State of Illinois was deprived of its sovereign power in the 
matter of appellate procedure in its own State courts. The great and 
sovereign State of Oregon was deprived of its jurisdiction over non- 
navigable streams. In the Girard College case an extremely well- 

reasoned opinion by the Supreme Court of the great and sovereign 
State of Pennsylvania was nullified by a 514 line per curiam memo- 

randum opinion, which could hardly be considered otherwise than as 
a studied insult to that great court of Pennsylvania. All of these 
encroachments, and many more, have been inflicted upon the sovereign 
States by the Supreme ‘Court of the United States during the few 
years of the Warren Court. 

But the Supreme Court has not confined its usurpations and en- 
croachments to the sovereign and reserved powers of the sovereign 
States. It has thrust its tentacles into the constitutional powers of 
the Congress and of the Executive, which, with the courts, constitute 
the three great coordinate branches of the Federal Government. The 
Jencks case encroached upon the constitutional powers of the executive 
branch of the Federal Government and struck a mortal blow at the 
ability of the FBI to deal with the subversive and criminal elements of 
this country. So destructive was this blow that Attorney General 
Brownell came before Congress beseeching relief against the Supreme 
Court’s decision. Another lethal blow was struck at the police system 
of the Nation’s Capital further curtailing their efforts to deal with a 
seething and spiraling criminal condition there. Mallory, a brutal 
Negro rapist, was freed by the Supreme Court upon the flimsy tech- 
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nical ground that Mallory was questioned by the police before arraign- 
ment. There was no question of Mallory’s guilt. He admitted it. 
. the Washington Police Department and presumably every police 
reg in the Nation is, by this infamous decision, precluded from 
ding a person to whom suspicion points without arraignment for a 
a hours, for questioning and for investigating the available evidence. 
No police department can function under any such restrictions. 

These decisions probably are predicated on the nebulous provisions 
of section 1 of the 14th amendment. In its opinions in the cases re- 
ferred to above, the Supreme Court has been particularly remiss in 
setting forth the constitutional basis for the inordinate power which it 
seeks to exercise. However, tht court simply ignores specific provi- 
sions of the Constitution which in the clearest language would seem to 
preclude the exercise of any such power. We Virginians and the citi- 
zens of the other Southern States, since the deplor able decision of May 
17, 1954, have been bombarded with statements asserting that decisions 
of the Supreme Court constitute the law of the land. These assertions 
are made as though handed down by some Olympian oracle, without 
citing a single provision of the Constitution which could confer upon 
the Supreme Court power to make law, or power for carrying into 
execution any power vested by the Constitution in the Government of 
the United States, without a law enacted by Congress to carry such 
power into execution. Suppose we should concede that the Supreme 
Court does have the prerogative to define the extent and limits of the 
power vested in the Gevertiment of the United States by section 1 of 
the 14th amendment and conceding further that the 14th amendment, 
although adopted under tainted circumstances, is a valid part of the 
Constitution, what then? Who is to make law for carrying such 
powers into execution? Section 8, article 1 of the Constitution is 
explicit on that point. The first 17 paragraphs of section 8 itemize 
specific powers delegated exclusively to Congress, which cannot be 
exercised by the Supreme Court or by the Executive or by the Supreme 
Court and the Executive, without law enacted by Congress. Para- 
graph 18, section 8, article 1, of the Constitution reads: 


Congress shall have power: To make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers— 


that is, the 17 powers in section 8— 


and all other powers vested by this Constitution in the Government of the United 
States, or in any department or officer thereof. 

Can the plain and explicit language of that provision be interpreted, 
construed, or twisted, by the process of any mental gymnastics, to 
mean otherwise than that the Congress is the sole and exclusive law- 
making agency of the Federal] Government ? 

If Congress is endowed with exclusive power to make all laws which 

may be necessary and proper for carrying into execution all powers 
vested by the Constitution in the Government of the United States, 
how can the Supreme Court validly make any enunciation or decree 
having the force of law, regarding any power vested in the Federal 
Government, unless and until Congress shall have carried into execu- 
tion such dormant power by necessary and proper law? 

It seems certain that it was never intended that the provisions of 
section 1 of the 14th amendment, which is the source of all our troubles, 
should be self-executing or be enforced by any agency, judicial or 
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executive, except pursuant to legislation enacted by Congress. Sec- 
tion 5 of the 14th amendment reads: 

Congress shall have power by appropriate legislation to enforce the provisions 
of this article. 

We take the position that any enunciation or decree of the Supreme 
Court which undertakes to carry into execution any power vested by 
the Constitution in the Government of the United States except pur- 
suant to valid act of Congress is not the law of the land, but is an 
illegal encroachment upon the constitutional powers of Congress and 
the sovereign and reserved powers of the sovereign States. The Su- 
preme C ourt by making the above-mentioned decisions, without legis- 
lative authority from Congress, has abused its ¢ hoe jurisdiction, 
and Congress is in duty bound to withdraw : appellate jurisdiction in 
the respects enumers ‘ated in S. 2646. 

The Virginia Convention of 1788, which ratified the Constitution, 


set forth the followi ing principle which I do not believe should ever be 
forgotten : 


That Government ought to be instituted for the common benefit, protection, 
and security of the people; and that the doctrine of nonresistance against arbi- 
trary power and oppression is absurd, slavish, and destructive of the good and 
happiness of mankind. 

I hope this bill will unquestionably be passed. 

Senator Jenner. Thank you, Judge. We appreciate your coming 
before us. 

Mr. Sourwine. May I inquire, Mr. Chairman? 

Senator JenNer. Yes. Proceed. 

Mr. Sovrwine. If I may, I should like to get for the record your 
opinion on several points that have been raised in the hear ings so far. 

Judge Orn. Yes, sir. 

Mr. Sourwine. One point which has been made is that, if this bill 
should pass, then uniformity of decision in certain areas—that is, 
those specified in the bill- —would be lost. Would you comment on 
that, sir? 

Judge Oxp. I think probably they would be to some extent lost. 
But I believe that probably there should not be uniformity throughout 
the United States in‘many respects of a local nature. 

Mr. Sovurwine. Judge, you are saying that with respect to such 
matters as control of entry into the bar and home rule of local schools 
uniformity should be uniformity at the State level ? 

Judge Oip. State Level. 

Mr. Sourwine. That it is local option matter, to be governed by 
the States? 

Judge Orn. I firmly believe that to be true. 

Mr. Sourwine. Do you feel federally imposed uniformity from the 
top down in such matters is desirable? 

Judge Orn. I think it could only create complete chaos, and in the 
school system I think it would completely destroy the school system. 

Mr. Sourwixe. Judge, with regard to the administration of con- 
gressional investigations, do you believe that a judicially imposed 
uniformity is ear able? 

Judge Orv. I do not think so. I think that that is a matter that 
is purely within the discretion of the respective Houses of C ongress 
in their own determination without any control by the court. 
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Mr. Sourwine. Judge, with regard to the conduct and administra- 
tion of the Federal employees’ security program, does that involve 
possible actions in a number of courts or possible actions in a single 
court? Do you know? 

Judge Oxp. I think it could possibly involve possible actions in a 
number of courts. 

Mr. Sovurwine. So that to the extent that there were actions out- 
side the District of Columbia, there would be in that field a possibility 
of some loss of uniformity in appellate decisions if the Supreme Court 
were taken out of the picture? 

Judge Oxp. Probably so, but unless you concede that the inferior 
courts in the Federal system are not going to carry out the law—I 
think we can concede that most of the judges in the Federal system 
are going to carry out the law as it is set forth by Congress. 

Mr. Sourwine. Well, is there any question there of what kind of 
uniform law you are getting or are going to get? For instance, the 
Supreme C ourt decision in Cole v. ¥1 oung says that, in the adminis- 
tration of the Federal employees’ security program, an employee can- 
not be fired under the discretionary authority granted by statute 
unless the position he occupies has previously been declared to be 
sensitive. That is the uniform rule if we are to assume that the 
Supreme Court’s holding is the uniform rule. Is there any ques- 
tion in your mind as to the desirability of such a rule, and if so, will 
you tell us what you think the circuit courts will do with that rule 
if this bill is passed? 

Judge Orv. I do not think uniformity imposed by some power con- 
sidered to be absolutely supreme is desirable at all. It seems to me 
that the various agencies of the Federal Government should have 
considerable latitude in the question of employment for reasons that 
ey consider to be to the benefit of the public business. 

I do not think that a court of justice—that that is a judicial 
problem at all. I think the Court is usurping power when it under- 
takes to make it a judicial problem, and I do not think judicial uni- 
formity is a correct thing. 

Mr. Sourwrxe. Now, I would like to ask you this, Judge. We 
have two questions inv olved here; have we not? One, the constitu- 
tional power, the constitutionality of the claimed power of the Con- 
gress to regulate the jurisdiction of the Supreme Court and make 
exceptions to it. On the other hand, we have the claimed power of 
the Court to declare acts of Congress unconstitutional. 

Now, can you tell us where those two asserted powers stem from ? 

Judge Op. In my opinion, the power of the Supreme Court to 
declare acts of Congress unconstitutional is related entirely to its 
power to decide issues between litigants which come before it. 

Mr. Sourwine. Is that power anywhere set forth in the Con- 
stitution? That is, the power of the Supreme Court to declare an act 
of Congress unc onstitutional ? 

Judge Op. No; no. 

Mr. Sourwine. Is the power of the Congress to regulate and make 
exceptions to the appellate jurisdiction of the Court set forth in 
the Constitution ? 

Judge Oxrp. It is set forth explicitly in the Constitution. 

Mr. Sourwine. In article ITT, section 2, clause 2? 

Judge Orv. That is right; yes, sir. 





——_ -— 
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Mr. Sourwrne. I would like to ask you about the construction of 
that language in article IIT, section 2, clause 2. It has been said before 
this committee that that section, that clause, does not mean what it 
appears to mean, that it is in fact to be construed as a conveyance 
of appellate power to the Supreme Court, that the apparent excep- 
tion thereafter must be construed in connection with the previous 
grant of power and therefore cannot be construed to give the Con- 
gress authority to take the appellate power away from the Court. 

What is your view ¢ 

Judge Oxp. In other words, your suggestion is that having granted 
appellate power to the Supreme Court it cannot be limited by some 
provision that comes after that ¢ 

Mr. Sourwine. Well, that suggestion has been made here. 

Judge Orn. Yes. 

Mr. Sourwine. Even though the authority for the limitation ap- 
pears to be in the same text and in the same paragraph and the same 
sentence as the grant of the power. 

Judge Orp.I would say that any person who sought to make 
such an argument as that would be distorting the Constitution. I do 
not think he would be interpreting the Constitution at all. I think 
he would be by some specious reasoning trying to destroy the Con- 
stitution, in my opinion. 

Mr. Sourwrne. I have no other questions, Mr. Chairman. 

Senator JenNeER. No further questions. Thank you very much, 
Judge, for appearing and giving us the benefit of your knowledge. 

The next witness will be Mr. Edgar C. Bundy. 

Mr. Bundy, will you state your name for the committee ? 


STATEMENT OF EDGAR C. BUNDY, PRESIDENT, ABRAHAM LINCOLN 
NATIONAL REPUBLICAN CLUB 


Mr. Bunpy. Mr. Chairman and members of the subcommittee, my 
name is Edgar C. Bundy. 

Senator JENNER. Where do you reside, Mr. Bundy ¢ 

Mr. Bunpy. IL reside at 1407 Hill Avenue, Wheaton, Il). 

Senator JENNER. Are you representing yourself here as an individ- 
ual, or are you representing some organization ¢ 

Mr. Bunpy. I am the president of the Abraham Lincoln National 
Republican Club, for whose nationwide membership I am authorized 
to speak concerning Senate bill 2646. 

Senator JENNER. What is the membership of the Abraham Lincoln 
National Republican Club ¢ 

Mr. Bunpy. The membership of the Abraham Lincoln Republican 
Club is in 46 States and Alaska, and our board of directors have 
asked that the figures of membership remain a part of the private files 
of the organization because of the fact that there are so many leftwing, 
pseudoliberal groups that would like to find out just how strong we 
are. 

Senator JENNER. All right. 

Mr. Bunpy. And we keep that as an organizational secret. 

Senator JENNER. You may proceed. You have a statement. 

Mr. Bunpy. Mr. Chairman and members of the subcommittee, I 
and countless numbers of my fellow Americans continue to view with 
great alarm the recent series of decisions of the United States Supreme 
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Court which have dealt with cases involving subversives and subver- 
sive activities within the borders of the United States. 

We believe that the decisions of the Supreme Court in regard to 
these matters have weakened the internal security of the United States 
immeasurably and have given aid and comfort to the enemies of the 
American Republic; namely, the agents of the Kremlin apparatus 
who are working in our midst. 

Many of us never believed that we would see the day when 1 of the 3 
major branches of the United States Government would give aid and 
comfort and protection to individuals who seek to destroy one of the 
grandest and noblest forms of human government ever devised in the 
history of this world. 

Since none of us mortals has been given the omnipotent power to 
read the minds of others, we cannot say just why members of the 
Supreme Court of the United States have ruled in this manner. We 
do not know the motives behind such decisions. But, as free Ameri- 
can citizens and supporters of the American form of government, we 
have an inherent right to protest such decisions which we believe to be 
against the best interests of the United States of America. 

That is why we are grateful for this opportunity which has been 
afforded to us by the committee to present our views today. Since 
you who constitute the membership of this committee, and all other 
Members of the Congress of the United States, are the duly-elected 
representatives of the people, and not appointees in Government, you 
represent the last hope of the people of this country in the battle to 
preserve the Republic and to protect it from its enemies from within 
and from without. 

Members of the Supreme Court of the United States are appointed. 
You are elected by the people. Every 6 years you must go back to 
the people in the grassroots and receive their approval in order to 
continue in public office. Your actions while serving as Members of 
the Congress of the United States are closely scrutinized by those who 
send you here to represent them. You are closely checked and held 
accountable by the electorate. 

Not so with the members of the Supreme Court of the United States. 
The masses of citizens of this country have no direct contact with the 
members of the Supreme Court. The members are not subjected to 
the approval or disapproval of the people every few years. Theirs 
is a life tenure unless removed from office by impeachment proceedings 
or by physical or mental incapacity. 

Oftentimes we have witnessed the unexplainable action by Chief 
Executives of appointing men to this august body, the Supreme Court, 
who have never served as judges in the lower courts of our land, and 
who thereby lack the judicial experience which should be required of 
all who would serve in the highest tribunal of the United States. 
This is the least which should be required of those nine men who hold 
im their hands the power of life or death over individuals, groups, 
legislation, and, as has so recently been demonstrated, even the Con- 
stitution of the United States itself. It is also a sad spectacle to 
witness the appointment of men to this high body not on the grounds 
of distinguished legal ability but rather as a reward for service in 
the field of political action. 

Many of us have wondered in recent days if it would not be a more 
fitting and proper procedure to nominate to this high tribunal, when 
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vacancies occur, only those men who have served with distinction in 
the supreme courts of the sovereign States or in Federal district 
courts for a reasonable period of time, and especially only those in- 
dividuals who are thoroughly familiar with American constitutional 
law and whose judicial record shows, beyond a shadow of a doubt, 
that their interpretation of the Constitution of the United States is in 
the traditional American manner, as demonstrated by those who have 
hitherto occupied positions in this high body. 

We can colle wonder in the light of the decisions by the Supreme 
Court within the last several years, involving cases which have to do 
with the security of the United States, whether or not the Constitution 
and the powers therein granted to the Supreme Court can be so inter- 
preted as to nullify decisions and interpretations set forth by those who 
constituted membership of the Supreme Court in former years. 

We believe that the Constitution of the United States is a stable 
document, one that can be relied upon even in the so-called modern 
changing world. We do not believe that the Founding Fathers in- 
tended that the Constitution should be so flexible that even the Ameri- 
can form of government could be changed by the particular whims and 
fancies of men who are engaged i in interpreting it. 

If we read the Constitution correctly, we see that the Constitution 
itself can only be changed by the people acting through their duly 
elected representatives. 'The members of the Supreme Court are not 
elected by the people. 

We further believe that the Founding Fathers were wise for putting 
into the Constitution certain restrictions on the Supreme Court, which 
restrictive power is given expressly to you, the Members of the Con- 
gress of the United States. 

We believe that it is time for the Congress of the United States to 
exercise those restrictive powers as guaranteed to it in article ITI, 
section 2, which states: 

In all the other Cases before mentioned, the supreme Court shall have appellate 
Jurisdiction, both as to Law and Fact, with such Exceptions, and under such 


Regulations as the Congress shall make. 

It is a good thing that the wise Founding Fathers foresaw the fact 
that Congress might, at some time or another, have to make exceptions 
to and regulate appellate jurisdiction of the Supreme Court. 

We believe that now is the time for Congress to assert its authority 
and exercise such authority as given to it in article III, section 2, of the 
Constitution by enacting Senate bill 2646, which would withdraw from 
the Supreme Court of the United States appellate jurisdiction with 
respect to the investigative functions of the Congress, with respect to 
the security program of the executive branch of ‘the Federal Govern- 
ment, with respect to State antisubversive legislation, with respect to 
home rule over local schools, and with respect to the admission of 
persons to the practice of law within the individual sovereign States. 

Allow me to point out one other thing in regard to authori ity of the 
Congress of the United States to act in such a manner as described 
herein. Article I, section 1, of the Constitution of the United States 
states: 


All legislative Powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives. 
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Many of us feel quite strongly about the fact that the Supreme 
Court of the United States, instead of remaining in its respective field, 
has overstepped its constitutional bounds and has ventured into the 
field of legislation. When the Supreme Court of the United States 
begins to tell the legislative branch of the Government what it can 
and cannot do during a legislative hearing, such as was demonstrated 
in the Supreme Court decision involving John P. Watkins v. United 
States of America (June 17, 1957), the effect of such a decision renders 
congressional investigating committees, which have to investigate be- 
fore they can legislate, practically helpless. 

When the Supreme Court declared in this decision, “We have no 
doubt that there is no congressional power to expose for the sake of 
exposure,” that body attacks the very heart of the legislative process. 
Congress must have full power to hold this very type of hearing in 
order to determine whether or not legislation is needed to cover the 
particular problem which arises in the field which Congress is investi- 
gating. 

It seems to many of us that the Supreme Court has completely gone 
out of bounds in trying to determine what the legislative process should 
be. This is definitely forbidden in the Constitution of the United 
States in the particular language of article I, section 1. 

President James Monroe, in speaking of the powers given by the 
Constitution to the Congress, said : 

The whole system of the National Government may be said to rest essentially 
upon the powers granted to this branch. They mark the limit within which, 
with few exceptions, all the branches must move in the discharge of their re- 
spective functions. 

We never thought that we would live to see the day when individuals 
who have aided and abetted the Communist conspiracy in this country 
would come before an investigative committee of the Congress and 
would blatantly defy the authority of the committee by invoking, not 
the fifth amendment to the Constitution of the United States, but, 
rather, the decision of the United States Supreme Court in John P. 
Watkins v. United States of America. 

We do not believe that the Founding Fathers of this country, the 
framers of the Constitution, or anyone in his right mind, believed or 
would believe that the Supreme Court of the United States should be 
enpowered by the Constitution to create an unwritten amendment be- 
hind which our enemies could hide to destroy us. 

This is government of the people, by the people, for the people. If 
the people are not satisfied with the procedures adopted by congres- 
sional committees, while investigating the need for specific legisla- 
tion, the people have the power within their own hands to change this 
situation. They can refuse to send certain elected representatives 
back to the Congress, or they can petition their own legislators to in- 
stitute corrective action in either the House or the Senate. This pre- 
rogative was not given to nine men sitting on the Supreme Court of 
the United States. 

Likewise, we do not believe that the Constitution of the United 
States empowers the Supreme Court to dictate to officers or agencies 
of the executive branch of the Federal Government in regard to the 
administration of programs established under authority of the Con- 
gress of the United States for the elimination from Government 
service employees in the executive branch whose retention may impair 
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the security of the United States Government. Nowhere in the Con- 
stitution of the United States does this authority, appropriated by 
the present Supreme Court, appear. 

It is conceivable that, if the type of decision made by the Supreme 
Court in the Communist Party, U.S. A. v. Subversive Activities Con- 
trol Board (April 80, 1956) is allowed to stand, then the administra- 
tion of the entire internal security program could fall to pieces and 
the termites could continue their penetration and destruction of the 
very foundations of our American Government without restriction. 

We cannot help but agree with Justice Tom Clark, who could not 
concur with the majority of the Court, when he said: 

I have not found any case in the history of the Court where important 
constitutional issues have been avoided on such a pretext. * * * In this case 
the motion itself was wholly inadequate and even if the testimony of all three 
challenged witnesses were omitted from the record, the result could not have 
been different. There is no reasonable basis on which we could say that the 
court of appeals has abused its discretion. I abhor the use of perjured testimony 
as much as anyone, but we must recognize that never before have mere allega- 
tions of perjury, so flimsily supported, been considered grounds for reopening 
proceedings or granting a new trial. The Communist Party makes no claim 
that the Government knowingly used false testimony, and it is far too realistic 
to contend that the Board’s action will be any different on remand. 

Justice Clark then went on to say that the only purpose for the 
procedural maneuver of the Communist Party was to gain additional 
time before the order to make it register as a ““Communist-action” or- 
ganization could become effective. 

To quote Justice Clark further : 


This proceeding has dragged out for many years now, and the function of the 
Board remains suspended and the congressional purpose frustrated at a most 
critical time in world history. Ironically enough, we are returning the case to 
a Board whose very existence is challenged on constitutional grounds. We are 
asking the Board to pass on the credibility of witnesses after we have refused 
to say whether it has the power to do so. The constitutional questions are 
fairly presented here for our decision. If all or any part of the act is un- 
constitutional, it should be declared so on the record before us. If not, the Na- 
tion is entitled to effective operation of the statute deemed to be of vital im- 
portance to its well-being at the time it was passed by the Congress. 

When the Communist Party of the United States of America, which 
is not a political party at all but an arm of the worldwide Kremlin 
conspiracy to destroy the last vestige of free nations, can cite the 
Supreme Court of the United States against the executive and con- 
gressional branches of the Government, then it is time for the Congress 
of the United States to rise up and assert the power given to it in the 
Constitution of the United States to restrict the Supreme Court in 
this particular appellate field. 

We have had some outstanding examples in our generation of what 
can happen to a once-free government when power is taken away from 
the people and placed in the hands of a cabal, from which sooner or 
later arises a dictator. There is an ominous trend within this country 
to take more and more power away from the sovereign States and give 
it into the hands of an all-powerful Federal Government without 
constitutional authority providing for such. 

The Supreme Court’s decision in Commonwealth of Pennsylvania v. 
Steve Nelson (April 2, 1956) said in effect that the sovereign States 
have no right to protect themselves against sedition or attempts to 
overthrow those governments by violence or force. The Supreme 
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Court further took upon itself to state just what the intentions of 
Congress were in— 

enacting the Smith Act of 1940, the Internal Security Act of 1950, and the Com- 
munist Control Act of 1954. 

Here again, instead of ruling on the merits of the case itself, the 
Supreme Court attempted to tell what was in the mind of Congress 
and what was not. Congress immediately reacted to this decision by 
saying that no such intentions as the Supreme Court set forth were 
in the mind of Congress at the time the law was passed. 

Not only does this affect the ability of the State of Pennsylvania 
to control subversives within its borders, but also the ability of 41 other 
States of the Union to do likewise under existing State statutes. 

Again, we cannot help but agree with three of the Supreme Court 
Justices who filed dissenting opinions in the case. They declared: 

The State and National legislative bodies have legislated within constitutional 
limits so as to allow the widest participation by the law enforcement officers of 
the respective governments. The individual States were not told that they are 
powerless to punish local acts of sedition, nominally directed against the United 
States. Courts should not interfere. We would reverse the judgment of the 
Supreme Court of Pennsylvania. 

It is time for us to reread article X of the United States Constitution 
which uncompromisingly declares: 

The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people. 

The Supreme Court in rendering this decision against the Common- 
wealth of Pennsylvania has ruled in direct contradiction to the Con- 
stitution of the United States. 

The Supreme Court.of the United States is becoming a contradictory 
body. In its decision in the case of Harry Slochower v. The Board of 
Higher Education of the City of New York (April 9, 1956) it held 
unconstitutional section 903 of the New York City Charter, which pro- 
vided for the discharge of any city employee who pleaded the privilege 
against self-incrimination to avoid answering a question relating to 
official matters. 

In rendering this decision, the Supreme Court denied the right of the 
city of New York, and all other lower echelons of government through- 
out the United States, to protect itself from employees being paid by 
public tax money who refuse to answer questions relating to subversive 
activities. 

To show that the present United States Supreme Court is not con- 
sistent with the previous United States Supreme Court’s decisions, 
we would like at this point to refer to the decision of a previous United 
States Supreme Court in upholding the constitutionality of the New 
York Feinberg law, and also in passing upon the constitutionality of 
that part of the Taft-Hartley law which requires a non-Communist 
oath. The Court said: 


One’s associates, past and present, as well as one’s conduct, may properly be 
considered in determining fitness and loyalty. 

From time immemorial, one’s reputation has been determined in part by the 
eompany he keeps. 

We know of no rule, constitutional or otherwise, that prevents the State, when 
determining fitness and loyalty of persons, from considering the organizations 
and persons with whom they associate, 
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Guilt by association is an epithet frequently used and little explained, except 
when it is generally accompanied by another slogan, “Guilt is personal.” Of 
course it is ; but personal guilt may be incurred by joining a conspiracy. That act 
of association makes one responsible for acts of others committed in pursuance 
of the association. 

In other words, what the United States Supreme Court said at that 
time was that the State, including New York and its lower echelons of 
government, has a right and a duty to investigate associations, past and 

resent, and the conduct of one who is being employed by government. 

mployment by the State is not a right of any individual, but rather 
a privilege. Therefore, when one attempts to hide behind the fifth 
amendment of the Constitution and refuses to answer whether or not 
he or she has been a member, or is now a member, of the Communist 
conspiracy, he forfeits all rights to be employed by government, 
whether on the local, State or National level. 

Nowhere in any of the historical documents of the United States 
has it ever been stated that the purpose of the Founding Fathers in 
including the fifth amendment in the Constitution of the United States 
was to provide a convenient vehicle behind which an enemy of the 
United States could hide while working for the destruction of that 
free government and the Constitution, which includes the fifth 
amendment. 

Mr. Sourwine. May I interrupt you, Mr. Bundy? 

Mr. Bunpy. Yes. 

Mr. Sourwtne. You said in the paragraph above that employment 
by the State is not a right of any individual but, rather, a privilege. 

Mr. Bunpy. Yes, sir. 

Mr. Sourwine. In the next sentence you say: 

Therefore, when one attempts to hide behind the fifth amendment of the 
Constitution and refuses to answer whether or not he or she has been a member, 
or is now a member, of the Communist conspiracy, he forfeits all right. 

You mean he forfeits the privilege ? 

Mr. Bunpy. That is right. 

Mr. Sourwine. You said it was not a right. 

Mr. Bunpy. That is right. Yes, he forfeits all privilege. 

Mr. Sourwtne. All right. 

Mr. Bunpy. Paragraph (4) of Senate bill 2646 must be passed by 
the Congress in order to remedy this situation and eliminate these con- 
tradictions of the Supreme Court. 

When the Supreme Court of the United States ruled on May 6, 1957 
in the case of Rudolph Schware v. Board of Bar Examiners of the 
State of New Mevwico, and in the case of Raphael Konigsberg v. The 
State Bar of California and the Committee of Bar Examiners of the 
State Bar of California, it, in effect, again entered into a field pro- 
hibited by article X of the Constitution, and opened the door for Com- 
munist lawyers, and lawyers with criminal records, to come into our 
judicial system and take over. 

The action of the Supreme Court in these two cases is inexcusable 
and intolerable. When a sovereign State cannot set up rules of good 
conduct governing the admission of those who wish to practice law 
within the borders of that sovereign State, then the complete break- 


down of law and order in the American Republic is only a matter 
of time. 
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The Senate of the United States can correct this situation by 
enacting paragraph (5) of Senate bill 2646. 

A most important reason for the extreme urgency for passing Senate 
bill 2646 is the jubilation which has resounded from coast to coast 
within the Communist Party and its horde of satellite organizations 
made up of fellow travelers and party sympathizers. Following some 
of the recent Supreme Court decisions, Communist Party function- 
aries came out into the open and proclaimed themselves to be respect- 
able citizens under the authority of the Supreme Court of the United 
States. They called brazen press conferences and quoted the Supreme 
Court decisions to prove that the Communists were law-abiding and 
respectable citizens, while the investigative committees of the Con- 

ress were nothing but “Fascist-reactionary forces” which are in 
= to take away the civil liberties and civil rights of American 
citizens. 

Mr. Sourwine. Mr. Bundy, did the Supreme Court decide, for 
instance, in the Smith Act cases, that the defendants were not guilty, 
or did the Supreme Court decide that on the basis of a technicality 
the cases against them should be dismissed ? 

Mr. Bunpy. Well, some of them were declared not guilty and 
turned loose, in the case of the 14 in California, while as to others 
the case was remanded back to the lower courts on a technicality. 

Mr. Sourwine. In the California case do you recall how many of 
the defendants were declared by the Supreme Court not guilty ? 

Mr. Bunpy. I believe there were five. 

Mr. Sourwine. Did they make that declaration on the facts as a 
jury would or on the basis of some other point ? 

Mr. Bunny. They acted as a jury, which they had no right to do. 

Mr. Sourwine. They acted asa jury? 

Mr. Bunny. That is right. 

Mr. Sourwrne. Go ahead. 

Mr. Bunpy. This brings to mind the magnificent speech which the 
Director of the Federal Bureau of Investigation, Mr. John Edgar 
Hoover, made before the 1957 National Convention of the American 


Legion in Atlantic City. One particular sentence should be recalled 
at this time: 


We face a regenerated domestic branch of the international conspiracy, 
making plans to exploit recent court decisions and highly optimistic for the 


future. 

Not only has the Communist international conspiracy within the 
United States made such plans, but Communists are already exploit- 
ing the recent court decisions and have recruited many self-styled 
liberals to join their loudmouthed fanfare from one end of the country 
to the other. 

Mr. Chairman, might I interpose at this time, because this came in 
yesterday’s mail before I left Chicago to come down here. 

One of the most blatant examples of how self-styled liberals are 
being used over this country to uphold these decisions of the Supreme 
Court while attacking the investigative processes of the Congress 
is found in this publication which is entitled “The Classmate,” Febru- 
ary 1958, seemingly innocuous when you look at the outside cover— 
a picture of beautiful pine trees covered with snow, a winter scene, 
and a poem called The First Snow. 
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And when you turn to the inside you find an article entitled “The 
National Outlook,” by D. F. Fleming, “The Supreme Court Ends 
the Heresy Hunt.” And then you have a cartoon here—the Supreme 
Court gavel coming down, “End of Witch Hunt.” 

This is one of the most vicious attacks I have ever read upon the 
investigative committees of the Congress of the United States. I have 
never read anything in my years of intelligence work or work with 
the antisubversive committee of the American Legion in any of the 
Communist publications more blatant than this. 

The interesting thing is that this gentleman, D. F. Fleming, is 
chairman of the political science department of Vanderbilt University, 
which is training thousands of young people. He was also the gentle- 
man who wrote a letter to Mr. Alger Hiss during his trial deploring 
the fact that Mr. Hiss was on trial, saying that Mr. Chambers was 
the one who should be put in jail, and that if a committee for the 
defense of Mr. Hiss were formed he would like to help out and con- 
tribute to that financially. 

The saddest thing of all in this article, which I would like to have 
the committee enter into the record, make a photograph of 

Senator JENNER. It may go into the record and become a part of the 
official record of this committee. 

(The article above referred to follows :) 





{From Classmate, February 2, 1958, pp. 13, 14] 


Tue NATIONAL OUTLOOK 
By D. F. Fleming 
THE SUPREME COURT ENDS THE HERESY HUNT 


“The power of inquiry is not unlimited. There is no general 
authority to expose the private affairs of individuals without jus- 
tification in terms of the functions of the Congress.”—The Supreme 
Court in Watkins v. United States. 


June 17, 1957, will go down in our annals as the day on which the United 
States Supreme Court ended the great postwar hunt for ideological heretics, 
legally at least. 

This search for heresy was born of an almost fierce determination that no 
Communist.or leftist ideas make progress in this country as a result of the 
World War II upheaval. Communist ideas or associations were the focus 
of the crusade, largely because the war extended communism over East Europe 
and east Asia. 

This unpleasant development gave rise to the cold war, which entered on a 
mighty resolve to prevent communism from extending any further, and to the 
internal drive to stamp out Communist ideas and Communist people. Inevita- 
bly, too, the term “Communist” came to mean almost any idea which ultra- 
conservatives and patriots disliked. 

Then the Korean war turned fears and passions loose and the movement for 
suppressing hated ideas and disliked people got out of hand. The term “witch 
hunt” came into general use, because there were so many resemblances between 
the hysteria which swept over the land and the early hysteria in New England 
when women were condemned and executed as witches. 

The aroused citizens who led and followed the movement resented the idea 
that we had developed a national hysteria, but as McCarthy and others of his 
kind seized its leadership and were among the most powerful people in the land 


there was no longer any doubt that we suffered from a dangerous national 
sickness. 
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Ways around the Constitution 


The most basic of our individual liberties—freedom of thought—was attacked 
on many fronts, a difficult thing to do in view of its many explicit guaranties in 
the Constitution and the Bill of Rights. 

A way around this difficulty was found in two devices. One was to declare 
communism to be an international conspiracy, and as such an enemy of the Con- 
stitution and beyond its protection. The Smith Act of 1940 was the main legis- 
lative expression of this idea, and under it successive groups of leaders of the 
Communist Party were imprisoned, in various parts of the country. 


Exposure in Public Pillory 


However, the main vehicle of the heresy hunt was the Congressional investi- 
gating committee. As conceived originally by Representative Martin Dies in the 
House Committee on Un-American Activities, this was a kind of public grand 
jury, Operating not in complete secrecy but in the full blaze of publicity—even- 
tually with radio and television coverage—and armed with the power to compel 
testimony under pain of imprisonment for contempt. 

This device enabled the heresy hunters to evade all of the constitutional and 
procedural protections surrounding criminal procedure. Their proceedings were 
not trials, but they killed reputations, blasted professional careers, destroyed 
livelihoods, ruined many lives and caused suicides. 

Even the remote past ideas and associations of a Canadian Ambassador, often 
cleared by his own Government, were brought up so often that he killed himself 
last spring, and on June 17, on the very day that the Court handed down its four 
momentous decisions a west coast scientist, William K. Sherwood, killed himself. 

A subcommittee of the House Un-American Activities Committee had gone 
there to investigate “intellectual infiltration”’—an open confession of inquisi- 
torial purpose—and had subpenaed Sherwood. They also proposed to televise 
the proceedings, in flat defiance of a House rule to the contrary. Having “a 
fierce resentment against being televised,” Sherwood wrote a farewell note say- 
ing: “My life and my livelihood are now threatened by the House Commit- 
tee * * * I will be in two days assassinated by publicity,” and then swallowed 
poison. 


The investigators curbed 


It was this kind of thing which the Supreme Court halted on June 17. In the 
Watkins case a young labor organizer had been grilled by the Un-American Ac- 
tivities Committee on his past associations and he had freely confessed his Com- 
munist past. He was even willing to identify people he believed were still Com- 
munists, but refused to name others that he thought no longer were. He was 
therefore cited by the House for contempt, convicted and sentenced. 

In freeing him the Court granted a wide field of essential activity to investi- 
gating committees, but reminded the Congress that some legislative purpose must 
be involved. The power of inquiry “is not unlimted. There is no general au- 
thority to expose the private affairs of individuals without justification in terms 
of the functions of the Congress.” 

“No inquiry is an end in itself,” continued the Court, and “Investigations con- 
ducted solely for the personal aggrandizement of the investigators or to ‘punish’ 
those investigated are indefensible.” Also, “The Bill of Rights is applicable to 
investigations,” and “The mere summoning of a witness and compelling him to 
testify, against his will, about his beliefs, expressions or associations is a measure 
of governmental interference.” 

Also, said the Court, the effect on the lives of witnesses “may be disastrous” 
when the forced revelations concern matters that are unorthodox, unpopular, or 
even hateful to the general public.” The Court held, accordingly, that investi- 
gations must help Congress to frame laws, that their legislative purpose must be 
clearly and definitely defined in the enabling resolution and that this purpose 
must be explicitly explained to all witnesses. 


What is “Un-American?” 


The Court found that almost anything could have been done under the grant of 
authority to the Un-American Activities Committee, and it asked the deadly 
question : “Who can define the meaning of ‘un-American? ” 

This is the question which has cried out for judicial asking ever since this 
committee was organized. In a free country nobody has any right to define what 
is un-American for his fellow citizens. Crimes can be defined. Treason has been. 
Standards for good conduct can be set up by churches and other agencies, but it 
is the very essence of freedom that no tribunal can say what is unpatriotic, un- 
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American. The very idea of such a body ranging over the entire field of ideas 
and condemning all and sundry whom it happened to dislike as unpatriotic, dis- 
loyal, or subversive is a negation of freedom. Such a roving inquistion would 
be incredible in a really mature democracy, such as Britain or Sweden. 
Suppression by intimidation 

In the United States these committees, while ostensibly pursuing “subversion,” 
in reality themselves crossed the bridge to subversion when they upset the presup- 
positions of our legal system, bypassed the functions which the courts were set up 
to carry out and proceeded to try people in the blazing arenas of public opinion, 
made angry and alarmed by the cold war. As Walter Lippmann put it, these 
committees sought “to suppress by intimidation what cannot be suppressed by 
due process of law.” 

Red conspiracy taint limited 

While restoring the reign of law in the United States the Court also cut away 
most of the foundations of the Smith Act. In two previous cases in May it had 
overruled two State courts for refusing admission to the bar to men who had 
radical views or had been Communists years ago. 

These decisions disallowed the favorite assumption of our thought police that 
“once a Communist always a Communist,” or at least a suspect to be watched and 
distrusted for life. Then in the June 17 west coast Communist Party leaders 
case the Court upset the conviction of a batch of Communist leaders on the 
assumption that their faith committed them to violent overthrow of the Govern- 
ment. 

Advocacy of such a course, said the Court, must be such as ‘to lead to action. 
Men could not be imprisoned for general abstract talk about overthrowing the 
Government. They indicated also that mere membership in the Communist Party 
was not criminal . 

If we do manage to miss an atomic holocaust, future Americans will think it 
strange that we ever imprisoned large numbers of people, not for any act which 
they had committed but because of acts which we thought they intended, or 
simply because of dangerous ideas believed to be in their heads. Our descendants 
will think we must have been fearful indeed to take action so violative of all our 
traditions. 


John Stewart Service vindicated 


In the Sweezy case the Court ruled that the States also could not police the 
thoughts of schoolteachers and others, and in the case of John Stewart Service 
it restored him to his job in the State Department with full rank and privileges, 
after he had eked out a living in obscurity for 6 years. Service had been cleared 
§ times, by 3 kinds of tribunals, but he had been fired on the ninth round, in vio- 
lation of the State Department’s own rules, because some China lobbyists and 
others did not like his ideas. The ouster of Service was McCarthy’s first triumph. 

Again, future Americans will wonder how a faithful public servant could be 
hounded from one inquisition to another over so many years, in a country which 
claimed to be the leader of the “free world.” 


Leader of the free peoples 


Fortunately, after a long, dark 10 years, the Supreme Court has finally 
restored, insofar as it could, our right to lead the democratic peoples. We ean 
now begin to escape from the judgment of the rest of the world that “the Ameri- 
cans no longer believe in freedom.” The only principles which give us any right 
to lead other peoples have at last been reasserted by the highest court in the 
land. 

This is a very great gain, for which we owe the Supreme Court our heartfelt 
thanks and support. 


But can we make peace? 


Now the most important question of all remains: Can we stop the greatest 
arms race of all time, before the pitiful and tragic end toward which all his- 
tory points? 

Here too the Court decisions give hope. The summer of 1957 was a bad time 
for the enforcers of cold war orthodoxy. Our own were greatly downgraded. 
In China dissent was openly invited and in Russia Molotov and other apostles 
of orthodoxy lost their jobs and power. 

In both the West and the East the moderate men were prevailing over the 
extremists. On all sides of the cold war curtains the lessening power of the 
thought police freed men’s minds for new solutions, especially for making 
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peace. But we are still a long way from being ready to make peace. This 
requires qualities which cold warriors do not possess, and greater adjustments 
than our most dedicated ones can make. 

Mr. Bunpy. The saddest part is that this is an official publication 
of the largest Protestant denomination in the United States. 

Senator Jenner. What church is that? 

Mr. Bunpy, The Methodist Church. And it is a young people’s 
publication. It is reaching millions of young people throughout this 
country. 

And, Mr. Chairman, I have had Methodist ministers, good, sound 
Americans and Methodist people, who have contributed to the build- 
ing of this denomination, deplore this sort of thing up and down the 
country, but they have no voice of answer to this sort of thing 
because they absolutely refuse to print a reply. And this is only one 
of a series which started last October by this same man who has 
attacked our national defense program, our security program, the in- 
vestigative committees of the Congress, and is influencing millions of 
young Americans over this country. 

1 cite that as an example of how these decisions of the Supreme 
Court are being used. 

The result of all this has been a demoralization of the anti-Com- 
munist forces within this country. People interested in good gov- 
ernment and countless thousands of patriotic leaders in our most 
notable patriotic societies have thrown up their hands in disgust 
and have said: 

What can one do any more when the highest judicial body of the United 
States joins hands with the Communist conspiracy, whether knowingly or 
otherwise, and renders the internal security program of this country of noneffect ? 

On April 22, 1954, J. Edgar Hoover addressed the Continental 
Congress of the National Society of the Daughters of the American 
Revolution in this, the Nation’s Capital. At that time he said: 

To me, one of the most unbelievable and unexplainable phenomena in the 
fight on communism is the manner in which otherwise respectable, seemingly 
intelligent persons, perhaps unknowingly, aid the Communist cause more effec- 
tively than the Communists themselves. The pseudoliberal can be more de- 
structive than the known Communist because of the esteem his cloak of 
respectability invites. 

In various parts of this Nation I have heard the pseudoliberals 
screaming against Members of the Congress, the patriotic organiza- 
tions, and those charged with our internal security because of any 
criticism which these groups might have made against the Supreme 
Court of the United States and its recent decisions. It has now become 
almost “lese majeste” to take issue with any members of the Supreme 
Court. 

I think it needs to be made clear, once and for all, to the people 
of these United States that the Supreme Court as an institution is 
a highly respectable body in the same sense that the executive branch 
and the legislative branch of the Government are. However, indi- 
viduals who make up that Supreme Court are fallible men. They are 
not above the criticism of the people, for government comes from the 
people, and the men who occupy the high bench are accountable to the 
people whether some of them believe it or not. 

One is not against apples when he opposes having a bad apple in a 
barrel. When one criticizes members of the Supreme Court, he is not 
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criticizing the Supreme Court as an institution, any more than one 
is opposed to the executive branch of the Government when he dis- 
covers an Alger Hiss working within that branch. 

As a citizen of this beloved country, and one who has served for 17 
years on active and inactive duty with the United States Air Force, 
in the field of intelligence, I strongly urge you to pass Senate bill 
2646 intact. It is well-written, all-inclusive, and will provide the 
remedy which is needed to curb the misappropriation of power by 
the Supreme Court of the United States, which power was never given 
to it by the framers of the Constitution nor the American citizens of 
subsequent generations. 

Thank you very much, Mr. Chairman, for this opportunity to 
present my views on behalf of the membership of the Abraham Lincoln 
National Republican Club, and of the many more of my fellow citi- 
zens who have communicated with me from coast to coast. 

Senator JENNER. Thank you, Mr. Bundy. 

Mr. Sourwine. May L inquire, Mr. Chairman ? 

Senator JENNER. Yes; you may proceed. 

Mr. Sourwine. Mr. Bundy, you used at least once and I think more 
than once in your discussion the phrase “if this decision is allowed to 
stand,” referring to some particular decision of the Supreme Court. 

Mr. Bunpy. Yes. 

Mr. Sourwine. You understand, of course, that the enactment of 
S. 2646 will not reverse any of the decisions, 

Mr. Bunpy. It is not retroactive. I understand that, yes, sir. 

Mr. Sourwine. The Communists who have been freed will stay free. 

Mr. Bunpy. That is correct. 

Mr. Sourwine. Acts which have been declared null and void are null 
and void so far as the decision in that case. It is res adjudicata. 

Mr. Bunpy. Yes, sir. 

Mr. Sourwine. Well what did you mean in speaking about “if the 
decision is allowed to stand ?” 

Mr. Bunpy. My idea is this, sir 

Mr. Sourwrye. You mean stand unchallenged ? 

Mr. Bunpy. Yes, stand unchallenged. And, secondly, I realize 
that some people in this country might construe the passage of Senate 
bill 2646 as closing the barn door after the proverbial horse has flown, 
but at least we might keep a lot of the other horses from fleeing in 
the future if this legislation is enacted. 

Mr. Sourwtine. I have no other questions. 

Senator Jenner. Thank you, Mr. Bundy. 

The next witness will be Rev. Robert G. Forbes, 

Mr. Sourwirne. Mr. Chairman, Mr. Forbes has submitted some 
biographical material. I would like to ask if he desires that to go 
into the record. 

Mr. Forres. Not necessarily, sir. 

Senator Jenner. Are you here as an individual, Reverend Forbes? 

Mr. Forses. Yes, sir. 

Senator Jenner. Do you havea prepared statement ? 

Mr. Forbes. I do, sir. 

Senator Jenner. This biographical sketch on the witness will go 
into the record and become part of the record. 
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(The biographical sketch of Rev. Robert G. Forbes follows:) 


Personal: Born in Ahoskie, N. C., on April 9, 1922. 

Education: Attended public schools in North Carolina. Graduate Chowan 
College, North Carolina. Graduate Wake Forest College, North Carolina. Grad- 
uate Crozer Theological Seminary, Chester, Pa. Attended Union Theological 
Seminary, New York City. Air Command and Staff School of the United States 
Air Force. 

Studies in the following fields: (a@) Theory and application of Marxism; 
(b) office and staff administration; (c) personnel counseling. 

Military service: Voluntarily entered the United States Air Force in 1949 as 
achaplain. Duty in the Korean war. 

Civilian employment: Congregational minister and staff of Human Events. 


Senator JenNeR. You may proceed, Reverend. 


STATEMENT OF REV. ROBERT G. FORBES, CONGREGATIONAL MIN- 
ISTER AND MEMBER OF THE STAFF OF HUMAN EVENTS, WASH- 
INGTON NEWSLETTER 


Mr. Forses. Mr. Chairman, I am with the staif of Human Events in 
Washington, with Mr. Frank Hanighen. 

I am grateful for this opportunity to appear on behalf of S. 2646, 
introduced by the distinguished Senator from Indiana—a bill to limit 
the appellate jurisdiction of the Supreme Court in certain cases. I 
appear as a private and, I hope, informed citizen. Certainly I appear 
as a citizen deeply concerned over the fact that events of the past 
months have been of such a nature as to give rise to the need for such 
legislation. 

With your permission, Mr. Chairman, I propose to share with the 
committee some of my own observations, research and study along 
the lines of this proposed legislation. 

Specifically, sir, while I come from a theological background and 
not a legal background, I hope to show this committee that such action 
as is proposed in S. 2646 is nothing startling, nothing new, nothin 
unusual, and is not a radical departure from previously establishe 
precedents. 

Coming from a theological background, I prefer to use a text. 
This text will be the 10th amendment to the Constitution of the 
United States: 


The powers not delegated to the United States by the Constitution, nor 
prohibited to it by the States, are reserved to the States, respectively, or to 
the people. 

Mr. Chairman, some of my statement may well be what has been 
called “the unctuous elaboration of the obvious.” However, I believe 
that, upon every available occasion, we should remind ourselves of 
the fundamental principles which constitute the very foundation of 
our existence as a free people. 

The Declaration of Independence and the Constitution of the 
United States are the greatest liberal and liberating documents ever 
placed on parchment. Those documents were not written by reac- 
tionaries, nor was the American Revolution fought by Tories. 

The Constitution is the dike which our fathers erected against the 
tossing seas of despotic power, whether of dictators or mobs, whether 
of the classes or the masses. That Constitution lodges supreme power 
nowhere. The men who wrote that Constitution knew that lberty 
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is safe and the rights of man secure only when power is widely dis- 
tributed, and never when it is concentrated. 

The checks and balances of the Constitution are there to prevent any 
governmental department from obtaining supreme power. They are 
there to prevent totalitarian government. hey brought an end to 
the idea that man is but a cell in the totality called “the state,” a 
species of human cattle to be ordered around by men with whips. 

Those checks and balances were the beginning of the “citizen.” 
They said that the citizen has certain inalienable rights, rights which 
did not come from any government, State or Federal, rights which 
no government can lawfully take away, and which even the citizen 
himself cannot lawfully give away. Those rights came from the Cre- 

ator, and the citizen is ‘the trustee of those God- given rights, for 
himself and for his posterity. 

When the Constitutional Convention adjourned, Benjamin Frank- 
lin was asked by one who had not been in on the secret deliberations 
of that body what kind of government had been devised. Franklin, 
with his usual wit and wisdom, replied: “We have a Republic—if 
we can keep it.” 

The strength and glory of our Republic derives, first, from the dual 
form of government under which, in that Constitution of 1789, the 
par of the several States delegated certain powers to the Federal 
rovernment but reserved all other powers to themselves; and, second, 
from the principle of the separation of powers under which, i in both 
the Federal Government and the State governments, the legislative, 
executive, and judicial authorities are wisely balanced so as to prevent 
usurpation and tyranny by any one authority. 

Those two principles of government have made our Republic stand 
forth as unique among the nations of the world for 167 years, 

It is, therefore, one of the strangest lunacies of history that the men 
and women who now stand for the kind of government our fathers 
established are denounced as “reactionaries,” while those who would 
return to the concentrated political and economic power our fathers 
crossed the stormy North Atlantic to escape are pleased to call—or, 
rather miscall, themselves “liberals.” 

No representative government since the birth of civilization has 
existed successfully for so long a time as has the constitutional Govern- 
ment of the U nited States, though, as history measures time, sir, we 
are still young in the sisterhood of nations. The system under which 
we live—the division of powers under our Constitution between the 
States and the Federal Government—has been the chief contributor 
to the continuation of our form of government, and our Constitution 
is the pillar upon which that system rests. 

T hold it, sir, a fundamental truth that the maintenance of States’ 
rights is indispensable to the preservation of human rights, 

Once the right of a sovereign power to exercise exclusive jurisdic- 
tion over a local problem is lost, human rights and liberty and freedom 
will perish. 

When the United States of America was formed and the Constitu- 
tion was written, the people of the several States were insistent and 
demanding that local government be forever preserved in all its 
dignity and with all its safeguards. In the drafting of that Constitu- 
tion, it was specifically provided that the right and authority of each 
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State to conduct its own affairs should be preserved inviolate, and 
there was conferred upon the Federal Government only so much power 
and authority as was necessary to control and regulate the relationships 
of the States, one with another, and the conduct of this Nation’s 
foreign affairs and unified defense. 

Even so, out of an abundance of caution, the States refused to ratify 
that Constitution until they had received further definite and positive 
assurances that this fundamental concept of government should be 
unmistakably set forth in the first 10 amendments to the Constitution, 
the Bill of Rights. 

This Bill of Rights consists of two kinds of guaranties: guaranties 
of the rights of individuals, and guaranties of the rights of the several 
States. It cannot but be obvious to all who can hear or read how great 
and how serious has been the attempt to abrogate those guaranties. 

True Americanism, born in the hearts and minds of those who 
founded this Nation and bought its freedom with their blood and the 
blood of their children, is a thing apart from control by any govern- 
ment, be it local, State or Federal. Under God, the Author of Liberty, 
we stand for individual freedom and personal dignity as an American 
citizen, as a citizen of our State, and as a person. With devotion and 
vigor we must resist the invasion, by whatever kind of government, 
of the basic rights, privileges, and immunities of the individual. 

In 1946, a friend of mine with a gift for satire, observation, and 
expression, and perhaps a gift for prophecy as well, wrote this little 
satirical essay which I quote: 


There ought to be a law. My next-door neighbor has a lot more flowers in his 
yard than I have. 

While his favored brats eat their meals at a table decked with gay flowers, 
my poor kiddies have little appetite for their meals, served at a table bare of 
decoration. What will this discrimination do, both to the bodies and to the 
psychological processes of my poor kiddies? 

Where is the Constitution? Where equality? Where the simple justice our 
forefathers guaranteed us? 

A few hundred million dollars would correct this deplorable situation and 
give my poor kiddies the equality of opportunity which our Constitution intends 
each innocent child to have. 

A Federal Fair Gardening Practices Administration, given adequate funds 
and police powers, could force my neighbor to destroy his excess flowers, to 
work not more than one afternoon per month in his yard, and to cut flowers 
for his house not more than once each week. 

And not that it matters, but incidentally, the program would not cost anybody 
anything. The Government could just issue bonds—or whatever you call them. 
Or, in the time released from this incessant gardening, my neighbor could 
work longer at his dirty money-grubbing business and so pay larger taxes which 
would more than support the Federal Fair Gardening Practices Administration. 

Surplus funds created in this way might well be used to finance another 
administrative authority, an Administration to Provide Minimum Flowers for 
the Tired and Underprivileged. This Administration would buy flowers from 
our good neighbors of other countries, thus serving the twice-blessed end of 
putting flowers three times each week on every bare table in the land, and also 
at the same time priming the pump of foreign trade. 

Many of my friends have approached me with the request that I sacrifice the 
personal interests which have prevented my doing any gardening, and offer 
my services as Administrator of both the Fair Gardening Practices Adminis- 
tration and also of the Administration to Provide Minimum Flowers for the 
Tired and Underprivileged. I am loath to make the sacrifice, but who am I to 
stand against the mandate of the people? 


Senator Jenner. Do you mind giving the committee the name of this 
prophet ? 
Mr. Forses. Privately, sir, I would be happy to. 
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Senator Jenner. Privately? Allright; I would like to know. 

Mr. Forses. He is a lawyer. 

Senator Jenner. He is a rather good prophet. How long ago was 
this? 

Mr. Forses. 1946, sir. 

Senator Jenner. All right; go ahead. 

Mr. Forses. That would be unny if it were not so tragic. 

But an even greater danger to our rights and liberties arises from the 
tendency to merge our dual system ‘of State and Federal Govern- 
ments into one single, consolidated national system. This tendency 
now threatens to destroy entirely the Federal principle and to convert 
the States into compliant and parasitic subdivisions of a central gov- 
ernment. To accept this tendency, on the ground that it promotes 
material welfare and expedites foreign relations, i is nothing less than 
an abdication of constitutional government in favor of tyranny. It 
reduces free citizens to the condition of pensioners and slaves. No 
matter under what plausible name this system masquerades, it is con- 
trary to the letter and to the spirit of the Constitution, abhorrent to 
American traditions and principles, and subversive of religion, culture, 
and the freedom and responsibility of the individual. 

Social and economic justice, desirable as they are, cannot be attained 
or safeguarded by violation of the Constitution, but only by a strict 
adherence to the Federal Constitution and the constitutional rights of 
every State and of every individual. 

The Federal Government, both in size and in function, must be main- 
tained in constitutional balance to the several States, for it is the sev- 
eral States, through their constitutions and their laws, that establish 
the spiritual, economic and cultural conditions under which the peoples 
of the several States wish to live. 

Each State must retain full and complete control of education, police 
power, use of the ballot, marriage, transportation, health, welfare, and 
all such matters which preserve the peace and good order within the 
sovereign States; and Federal invasion of those States’ rights must 
be brought to a halt. The full and sovereign rights of the several 
States, guaranteed by the Constitution of the United States, must be 
protected from usurpation, whether such usurpation be by the Federal 
Executive, or by the Congress, or by the courts through a process of 
“judicial legislation.” 

Thomas Jefferson, that great Democrat, in his first inaugural ad- 
dress, demanded : 


The support of the State governments, in all their rights, as the most competent 
administrations for our domestic concerns and the surest bulwark against anti- 
Republican tendencies. 


Abraham Lincoln, that greatest of Republicans, said : 


To maintain inviolate the rights of the States to order and control, under the 
Constitution, their own affairs, by their own judgment exclusively, is essential 
to the preservation of the balance of power on which our institutions rest. 


Franklin D. Roosevelt said : 

We are safe from the danger of departure from the principles on which this 
country was founded just so long as the individual home rule of the States is 
scrupulously preserved and fought for whenever it seems in danger. 

Mr. Chairman, the sound thinking of these great men is shown by the 
fact that the shor es of history are strew n with the wreckage of nations 
which patterned their governments after ours, but failed to provide 
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for or preserve that balance of power, that division of authority, be- 
tween local and national government. 

We sometimes forget that the States, no less than the agencies of the 
Federal Government, are guardians of the United States Constitution, 
and that the States, through their several constitutions, are made the 
direct guardians of the rights of their citizens. 

Therefore, any State, when confronted with an unconstitutional 
exercise of Federal authority upon the citizens of that State, whether 
such exercise be by the executive, legislative, or judicial arm of the 
Federal Government, has not only the clear right but also the absolute 
duty to interpose its State sovereignty to check and hold in abeyance 
the abuse until the abuse be remedied by legislative action, or the 
controverted question be settled by amending the Federal Constitution 
through the prescribed processes. 

As alternatives for constitutional liberty, there are State socialism, 
totalitarianism, and dictatorship. If these evils should ever prevail 
amongst us, America will be leveled off to the mediocrity of the other 
nations of the world; our strength will be shorn, our freedom gone, 
and our people will degenerate to a depth of weakness equal to the 
height of our present greatness. 

It seems obvious that the real political division today is not between 
the Democratic and Republican parties. The real division is between, 
on the one hand, those men and women in both parties who believe 
in the freedoms as originally intended and cabeally written into the 
Constitution and, on the other hand, those men and women in both 
parties who maintain that such provisions have failed to give us the 
freedoms desired, and who hold that we must now submit our fate 
to a government which, whatever its name or label, will be a species 
of national socialism. 

I submit, then, that if what Abraham Lincoln once called “this 
last best hope of earth” is to be the legacy of our children, all good 
Americans, whether nominally Democrat or Republican, can and must 
stand together and support the Constitution, which has made ours the 
greatest nation in the world. 

Mr. Chairman, in the past 19 months the Supreme Court has 
reviewed 10 cases that bear on internal security. In all 10 cases, sir, 
the Court has found in favor of those who appealed against one or 
another law designed to protect the Nation against internal subversion. 
These decisions, sir, are as follows: 

1. Comynunist Party v. Subversive Activities Control Board. The 
Court refused to uphold or pass on the constitutionality of the Sub- 
versive Activities Gontrol Act of 1950. This destroyed the effective- 
ness of the act and muzzles the SACB. 

2. Commonwealth of Pennsylvania v. Steve Nelson. The Court 
ruled it to be unlawful for the sovereign Commonwealth of Penn- 
sylvania to prosecute a Pennsylvania Communist Party leader under 
the Pennsylvania Sedition Act. As a result the anti-sedition acts in 
42 States, Alaska and Hawaii cannot be enforced. 

3. Yates, et al. (Fourteen California Communists) v. United States. 
The Court ruled (and parenthetically overruled two Federal courts) 
that advocating forcible overthrow of our Government, even with evil 
intent, was not punishable under the Smith Act, as long as it was 
“divorced from any effort to instigate action to that end.” Five Com- 
munist Party leaders were freed, and new trials given nine others. 
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4. Cole v. Young. The Court did grant the right of the Federal 
Government to dismiss employees “in the interest of national security 
of the United States,” but said it was not in the interest of national 

security to dismiss an employee who contributed funds and services 

to a concededly subversive organization, unless that person was in a 
“sensitive position.” 

5. Service v. Dulles. The Court set aside and reversed two Federal 
Courts which had refused to set aside the discharge of John S. 
Service by the State Department—this in spite of the fact, sir, that the 
FBI had a recording of a conversation between Service and an editor 
of the pro-Communist magazine, ““Amerasia,” in which Service spoke 
of military plans which were “verv secret.” 

Mr. Chairman, will our military secrets ever be secure if such a 
criterion is allowed to stand as the order of the day? 

By that I mean, Mr. Counsel, stand unc hallenged. 

}. Slochower v. Board of Higher Education of New York. New 
York was told it could not disc harge one of its own State-paid teach- 
ers who took the Fifth Amendment when asked about Communist 
activities. 

There was no Federal aid to education in that either, sir. 

7. Sweezy v. New Hampshire. The Court reversed the Supreme 
Court of New Hampshire and held that the attorney general of New 
Hampshire was without authority to question Professor Paul Sw eezy, 
a lecturer at the State U niversity, concerning suspected subversive 
activities, including a certain lecture given by the professor. 

Mr. Sourwtne. Pardon me at that point. The attorney general 
in that case was acting in his own capacity or as the agent of the 
State legislature? Do you recall? 

Mr. Forses. Sir, as I remember—and I am a layman—TI believe 
it was under the New Hampshire Communist Control Act, sir. I am 
not sure, sir. 

Mr. Sourwtne. He was acting specifically, I will say for the record, 
as the agent of the State legislature in conducting an investigation 
ordered by the legislature. 

Mr. Forses. Under that——. Yes. 

Mr. Sourwtne. So that it was a State legislative prerogative which 
was being challenged. 

Mr. Forpgs. Yes. 

Mr. Sovrwrne. You will recall, will you not, that the Supreme 
Court in that case expressed its opinion to the effect that it could not 
conceive how the State of New Hampshire could be interested in such 
matters ? 

Mr. Forses. Yes; I recall that. Yes; thank you, sir. 

Mr. Sourwtne. Proceed. 

Mr. Forses. 8. Konigsberg v. State Bar of California. ‘The ques- 
tion put to Mr. Raphael Konigsberg, candidate for admission to the 
bar, was this: “Are you a ( ‘ommunist?” And a series of similar ques- 
tions. The Court ruled that it was unconstitutional to deny a license 
to practice law to an applicant who refused to answer such a question 
put by the bar committee. 

9. Jencks v. United States. Clinton Jencks was convicted of filing 
a false non-Communist affidavit. The Court ruled that he must be 
given the contents of all confidential FBI reports made by any Goy- 
ernment witness in the case. Jencks had only asked that these rec 
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ords be made available to the trial judge for his inspection and de- 
termination as to whether and to what extent the reports should 
be made available. 

10. Watkins v. United States. A Federal district court and six 
judges of the Court of Appeals of the District of Columbia were re- 
versed. The Court held that the House Committee on Un-American 
Activities could not require a witness who admitted “I freely co- 
operated with the Communist Party” to name his Communist asso- 
clates, even though the witness did not invoke the fifth amendment. 

Mr. Chairman, these decisions, and others based on them, have 
greatly favored the Communist Party and its membership. The 
effectiveness of Congressional investigations and of United States 
intelligence agencies has been seriously set back. 

What has been the reaction of the Communist Party and its many, 
many front groups to these decisions? These decisions have been 
greeted enthusiastically by the Communist Party, USA, and by the 
mother party in the Kremlin. If I remember the now dormant Daily 
Worker correctly, several Communist Party bigwigs have publicly 
praised these decisions as a great victory for the Communists. _ 

May I have your indulgence to quote some of these Communist 
statements concerning these decisions: 


(1) “It may still be too early to say that ‘calmer times’ are here, but Mon- 
day’s Supreme Court decisions (June 17, 1957: Paul M. Sweezy v. State of New 
Hampshire; John T. Watkins v. United States of America; Oleta O’Connor Yates 
et al. v. U. 8. A.; Al Richmond and Philip Marshall Connelly v. U. 8S. A.; and 
William Schneiderman v. U. 8S. A.) go a long way toward restoring civil 
liberties for all Americans. These landmark rulings in one great flash illuminate 
the recent McCarthyian darkness and light up the promise of a restored Bill of 
Rights.” (See Daily Worker, June 19, 1957, p. 1.) 


Now, Mr. Chairman, I have other quotes. With your permission I 
shall skip those and ask that those be entered in the record. 

Senator Jenner. I appreciate that. They will go into the record 
and become a part of the record. 


Mr. Forsrs. They are official quotes of the Daily Worker, sir. 
(The quotations referred to follow :) 


(2) “A wave of elation and relief broke over democratic-minded America 
yesterday (June 18, 1957) with news of the battery of decisions from the Su- 
preme Court that go far to cleanse the air of the smog of McCarthyism.” 

(3) “A Communist Party club up in the Kingsbridge area of the Bronx (New 
York City) has set itself the job of raising $800 for the Daily Worker’s 
$100,000 fund appeal. One of its members, a faithful plugger for our paper 
named Bernie, turned over $200 of it yesterday (June 18, 1957). But Bernie 
was so elated over the Supreme Court decisions handed down Monday (June 17, 
1957) that he drew out an additional $100 of his own money to add to the $200 
collected by the club thus far.” (See Daily Worker, June 19, 1957, p. 1.) 

(4) “The Supreme Court decision in the California Smith Act case marks 
another important step in the restoration of the first amendment. * * * The 
‘Communist conspiracy’ hoax which Monday’s decision (June 17, 1957) in effect 
rejected is written into the congressional ‘findings of fact’ of the Internal 
Security and Communist Control Acts. It has provided the basis for the con- 
viction—many of which will now require reversal of—114 persons under the 
Smith Act * * *, Undoubtedly the reactionaries will attack the Court for Mon- 
day’s far-reaching action. But all liberty-loving Americans will greet the deci- 
sion, and, I am confident, seize the opportunity it gives to administer further 
rebuffs to the advocates of cold war * * *.” (See statement of Eugene Dennis, 
secretary of national affairs, Communist Party, U. 8. A., Daily Worker, June 
19, 1957, p. 5.) 

(5) “Amid the general elation among democratic-minded citizens over yester- 
day’s Supreme Court decision (June 17, 1957) on the California Smith Act case, 
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several score Communist leaders were studying the Court’s words carefully 
both because of their general political significance and the effect on their per- 
sonal lives.” (See Daily Worker, June 18, 1957, p. 1.) 

(6) “* * * the decisions were a great victory for the democratic rights of all 
Americans. When the rights of Americans, including Communists, to engage 
in their constitutional advocacy of socialism are upheld, the Bill of Rights is 
thereby strengthened in its traditional protection of free speech, free associa- 
tion, and free press for all varieties of opinions.” (See statement of Dorothy 
Healey Connelly, chairman of Los Angeles Communist Party, Daily Worker, 
June 21, 1957, p. 1.) 

(7) “We rejoice. Victory is, indeed, sweet. Especially a victory so long in 
coming. A victory that was gained against what seemed like insuperable 
odds when the fight began. Of course, we are elated that two of this paper’s 
editors, Al Richmond and Philip M. Connelly, were fully vindicated by the Su- 
preme Court. We regard their direct acquittal by the Nation’s highest tribunal 
as a resounding triumph for freedom of the press * * *. We know that * * * 
thousands share in our jubilation. Let this wonderful enthusiasm and optimism 
and sense of self-confidence, generated by last Monday’s victory (June 17, 1957) 
now be transformed into the will and energy to reap the fruits of victory by 
ensuring the continued existence and growth of the People’s World.” (See 
People’s World, June 22, 1957, p. 1.) 

(8) “This decision (Oleta O’Connor Yates et al. v. United States of America— 
June 17, 1957) is the beginning of the end of the Smith Act * * *. By this 
victory for the rights of Communists, freedom of political opinion for all Amer- 
icans has thereby been made the safer from the inroads of the inquisitors and 
the witch hunters. It was the growing revulsion of the American people to 
these witch hunts which has turned the tide. The Supreme Court has heeded 
this sentiment, and acted in the best traditions of American democracy * * *, 
The decision of the Supreme Court, while it did not deal directly with the issue, 
also struck a blow at the big lie that the Communist Party advocated the violent 
overthrow of the United States Government” (Statement of the 14 Defendants, 
People’s World, June 22, 1957, p. 12). 

(9) “Recent Supreme Court decisions in the areas of civil rights and civil 
liberties reflect mounting domestic and international popular pressures, mirror 
the deep hold in our country of traditions and conceptions of individual free- 
doms, and themselves enormously stimulate, of course, the continuing effort to 
eradicate the last vestiges of McCarthyism * * *, While there remains a tend- 
ency toward ‘moderation’ in the Supreme Court so far as implementing its gen- 
erally antisegregation views is concerned, and a pronounced ambiguity—to put 
it mildly—when it comes to the rights of Communists and radicals in any 
organizational sense, the present Court is notably strong in defending civil liber- 
ties as these pertain to persons in their individual capacities.” (See Ideas In 
Our Time, by Herbert Aptheker, Political Affairs, July 1957, pp. 1 and 2.) 

(10) “The National Lawyers Guild * * * has consistently maintained that 
the Smith Act violates the guaranties laid down in the first amendment and 
that the type of inquisition carried on by congressional committees and under 
State authorities under the pretense that all kinds of questions could be asked 
of people regarding their political beliefs, have represented a dangerous trend 
in American life. We, therefore, hail the action of the Supreme Court in these 
cases as a great victory for the principles upon which our country was founded.” 
(See statement by Royal France, executive secretary of the National Lawyers 
Guild, Daily Worker, June 18, 1957, p. 7.) 

(11) “The Eisenhower-Warren Court has made an impressive and heartening 
start on the job of digging the Bill of Rights out from under the rationalizations 
by which a fear-ridden decade had buried it.” (See National Lawyers Guild 
quarterly, Lawyers Review, fall 1957, p. 79.) 

(12) “The recent Supreme Court decisions have opened a new era of freedom 
for all of us. The first amendment has been put back into the Constitution. 
Once more it may become possible for the noncomformist to say what is on his 
mind without fear of going to jail, losing his job, being blacklisted, or hounded 
into suicide * * *. Our most important task, at the moment, is to back up the 
Bill of Rights by writing our Senators, Congressmen, and editors in support of 
the Court’s decisions.” (See Emergency Civil Liberties Committee letterhead, 
July 1957.) 

(18) “A return to sanity—The combined effect of the rulings announceg Mon- 
day (June 17, 1957) and other recent ones is to reaffirm the basic constitutional 
rights of individuals, to suggest definite limits on the powers of congresssional 
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investigating committees, and to warn the Government against abuse of its 
powers. Although the Court has overturned no existing laws, it has by now 
set up a body of opinion to curb the Government’s reckless treatment of the 
individual in the name of ‘national security’.” (See National Guardian, June 
24, 1957, p. 1.) 

(14) “Here athome, a heartening aspect of the recent Supreme Court deci- 
sions is the fact that they go a long way toward destroying one of the main 
pretexts for the cold war—the alleged worldwide conspiracy headed by the 
U. S. S. R. for the violent overthrow of capitalist governments including our 
own. This, according to Justice Harlan’s opinion on behalf of six Supreme Court 
members, the Government has been unable to prove in the California Smith Act 
case.” (See Bomb Tests Must End, by Jessica Smith, New World Review, July 
1957, p. 4.) 


Mr. Forses. The advantages which the Communists and Commu- 
nist fronts have taken of these decisions and the high, wide, and 
handsome manner in which they are now conducting their propaganda 
and other activities in the labor field are illustrated by the following 
incidents. 

I shall read one and request the rest be entered in the record, sir. 

Senator Jenner. That will be done, sir. 

Mr. Forses. On January 6, 1958, 8 persons were brought to trial 
in Federal Court in C leveland, Ohio, on “charges of conspiracy to 
file false Non-Communist Union Officer Affidavits (Form 1081) with 
the National Labor Relations Board” under a provision of the Taft- 
Hartley Law. According to a Department of Justice release dated 
January 23, 1957, the indictment alleged these individuals “were 
aware that statements and representations * * * made in the afli- 
davits” denying membership in the “Communist Party, were false.” 
The indictment accused the defendants of conspiring “to fake resig- 
nations from the Communist Party and conceal the plot by using 
aliases, secret codes and other deceptions.” (See the Evening Star, 
Washington, D. C., January 24, 1957, p. A-30.) 

(The additional incidents referred to follow :) 


Two of the defendants, Marie Reed Haug and her husband, Fred Haug, are 
also charged with having signed false non-Communist affidavits in a previous 
indictment. The other six defendants who allegedly conspired with the Haugs 
to willfully violate the Taft-Hartley law provision were Edward Joseph Chaka, 
Hyman Lumer, Sam Reed, Andrew Remes, Eric Jerome Reinthaler, and James 3S. 
West. This case was the first of its kind in which prosecution was instituted 
by the Department of Justice. The indictment charged a direct relationship 
between alleged subversives in the labor field and national leaders of the 
Communist Party, U. S. A. Listed in the indictment as coconsipirators but not 
as defendants were the following eight known Communist officials: Joe Brandt, 
Martin Chancey, Gus Hall, Frank Hashmall, Anthony Krchmarek, Steve Nelson, 
Sidney Stein, and John Williamson. Since their January 1957 indictments, the 
defendants have been supported by two newly created defense organizations 
in the Midwest. According to recent letterheads, Mrs. Betty Chaka is secretary 
of the Committee for Taft-Hartley Defendants, room 202, 2014 East 105th 
Street, Cleveland 6, Ohio, and Rev. Harold H. Hester and Harry J. Canter 
are affiliated with the Provisional Committee To Aid Victims of Taft-Hartley, 
room 402, 189 West Madison Street, Chicago 2, Ill. (See National Guardian, 
December 23, 1957, p. 3.) 

As chairman of the Provisional Committee To Aid Victims of Taft-Hartley, 
Canter is a veteran of the Communist movement in the United States. In 
1930, he was a Communist candidate for Governor of the Commonwealth of 
Massachusetts. During that period, he served 1 year in a Massachusetts jail 
for carrying a banner “in Boston’s Sacco and Vanzetti demonstration, denounc- 
ing Governor Fuller as the murderer of these two workers * * *.” Canter 
was listed as an instructor at the Communist Abraham Lincoln School in 
Chicago, Ill, during its 19483 fall session. (See Special Committee on Un- 
American Activities, appendix IX, 1944, p. 292; Special Committee To Investigate 
Communist Activities in the United States, Investigation of Communist Propa- 
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ganda, pt. 5, vol. 4, 1930, p. 757; and HUAC, Guide to Subversive Organizations 
and Publications, 1957, p. 5.) jae 

In 1956, Canter was secretary of the James Keller Defense Commission, of 
room 325, 431 South Dearborn Street, Chicago 5, Ill. This organization was 
apparently a defense front for James A. Keller, who had been “ordered 
deported in 1953 on charges of past membership in the Communist Party. 
A 1955 indictment against Keller was dismissed last year when the Supreme 
Court ruled in the case of United States of America v. George I. W itkovich 
that “an alien awaiting deportation was not compelled to answer questions 
about Communist activities.” According to the June 23, 1957 issue of the 
Worker, Sunday edition of the recently defunct Communist Daily Worker, 
Canter wrote a congratulatory letter to this paper’s editor. (See Daily Worker, 
May 17, 1957, p. 3, and Firing Line, July 1, 1957, pp. 6 and 7.) 

The Provisional Committee To Aid Victims of Taft-Hartley is currently using 
the office facilities of the Chicago Joint Defense Committee To Defeat the 
Smith Act. Formerly known as the Claude Lightfoot Defense Committee, the 
Chicago Joint Defense Committee’s October 1957 letterhead reflects their 
following officers: Leon Katzen, chairman; John T. Bernard, vice chairman; 
Geraldine Lightfoot, projects director; and Richard Criley, publicity and re- 
search. Katzen, Bernard, and Criley were identified as members of the Com- 
munist Party before the House Committee on Un-American Activities in 1952. 
Both Katzen and Criley have been listed as Communist leaders. Like Canter, 
Geraldine Lightfoot and Katzen are former instructors of the aforementioned 
Abraham Lincoln School. (See HUAC, annual report, 1952, pp. 29 and 31, 
and HUAC, Testimony of Walter S. Steele Regarding Communist Activities in 
the United States, 1947, p. 52.) 

Mr. Forses. Mr. Chairman, surely, it is clear that these Court deci- 
sions have brought glee to the mortal enemies of our Republic—both 
domestic and foreign. At this point, Mr. Chairman, I request that a 
lengthy historical study I have made on the power of the Court be 
entered into the record as an appendix to my statement. Should the 
Chair desire, I will be glad to read this study. If not, I request that 
it be made a part of the record. 

Senator JENNER. It may go into the record and become a part of 
the record. 

Mr. Sourwine. As part of the appendix ? 

Senator JenNeR. Asipart of the appendix.’ 

Mr. Forses. Mr. Chairman, 8S. 2646 would remedy this state of 
affairs, which I have outlined, and ward off any further attacks on our 
internal-security program. In the historical study I have submitted 
to you, | have attempted to show that this proposed legislation is not 
recommending any radical departure from previous legislative actions 
taken by the Congress with reference to the appellate powers of the 
Supreme Court. None of us questions the original powers of the 
Court, which the Constitution establishes. What is being questioned 
now is the appellate power which Congress not only has the power 
but the duty to prescribe and define, so that in the future there can be 
no doubt as to the power of the Court in these matters of internal 
security. . 

If this is done, Mr. Chairman, we can then proceed to rebuild our 
system of internal-security controls. In approving this proposed 
legislation and in seeing it successfully through the Senate, this com- 
mittee would not be departing from the past, but would be following 
sound precedent. In so doing they would strike a body blow at future 
Communist subversion and conspiracy and would reaffirm their faith 
in the 10th amendment. 





? See appendix IT. 
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Mr. Chairman, our Constitution is a vast reservoir of moral and 
spiritual strength. Under it, the traditional American way of life 
can once again set the souls of men afire and light the dark paths 
ahead. 

Communism, to paraphrase the author of the bill before this com- 
mittee, is the most monstrous lie ever concocted in the history of man. 
Communism is a vast conspiracy to enslave. It denies the validity of 
ethical standards. It is grounded in atheistic materialism. It has 
no morality or integrity. 

If we follow the admonitions of the founders of this Nation, that 
“eternal vigilance is the price of freedom”; if we are on guard and 
take the simple steps necessary to stop the spreading of this atheistic 
conflagration, then, and only then, will the American way prevail and 
we remain a free people. If we do not take the simple, yet essential, 
precautionary action, not only our beloved country but the whole world 
will be subjected to stultification, slavery, strife, and tyranny as never 
known before. 

What is more, and what is not generally understood or appreciated, 
is that we, the American people, can do it through you, our duly 
elected representatives in Congress. We can do it in the regular 
American way, following sound precedents, and not deviating one 
iota from the way prescribed in the Constitution and the Bill of Rights. 
We must not lose sight of the fact that this Constitution and Bill of 
Rights have served us well for nearly two centuries and that, under 
it, with it, and through it, these United States of America have grown 
from a few fledgling colonies to the greatest nation on this earth. 

The legislation proposed in this bill before you does not mean any 
abridgment of civil liberties in order adequately to safeguard na- 
tional security. No national police system will ever be established 
under the proposed legislation. The Communists and their friends 
know that the FBI, the Internal Security Subcommittee, the Un- 
American Activities Committee, and the various State commissions 
fighting subversion are not Gestapo outfits. These Communists and 
their friends scream and protest invasion of civil liberties because 
their deeds are evil and because they know that, once fully exposed 
to the white glare of truth and publicity, their evil machinations and 
designs will spell their own doom. 

I believe that the recent decisions of the Supreme Court, referred 
to above, and other decisions are aiding and abetting the Communist 
rey U.S. A., and, consequently, the Communist Party of the Soviet 

nion. 

I believe, in the 10th amendment, that our fathers knew full] well 
what they were doing when they made provision for a maximum 
amount of local home rule, and that such provisions, sir, are just as 
wise and appropriate today as they were when enacted 170 years ago. 

The answer to the Communist menace—and, Mr. Chairman, I 
speak as one who accompanied our troops as spiritual counselor, friend, 
and reader of the office for the dead through Korea—is a thoroughly 
aroused and alerted citizenry, a people at the grassroots, in the re- 
spective States, in the county seats, cognizant not only of the evils of 
the philosophy of Marx and Lenin but also of the techniques and 
strategy of communism, and ready. to work and sacrifice for the pro- 
motion of the principles of our Republic. America’s belief in free 
government, her belief in the ability of the States and the States’ 
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citizens through their own conscious efforts to shape their future 
destinies—this 1s the hope of tomorrow. 

I believe that we all agree that the heart of America at the grass- 
roots is strong and is dead set against communism as a way of life. 
Their trouble has been and is that they do not know what they, as 
individuals, can do about it. A basic answer to the wishes of the 
people is this bill before you. 

Last week, this Congress gathered to listen to Washington’s Fare- 
well Address. The Congress heard this admonition to all who live 
under the Constitution of the United States: 

The Constitution which at any time exists till changed by an explicit and 
authentic act of the whole people is sacredly obligatory upon all. * * * But 
let there be no change by usurpation; for though this in one instance may be 
the instrument of good, it is the customary weapon by which free governments 
are destroyed. 

I implore your favorable action on this bill. 

Senator Jenner. Reverend Forbes, we thank you very much for 
coming before the committee and for your well-prepared documenta- 
tion that you have presented to us. 

Mr. Forses. Thank you, sir. 

Senator Jenner. It having reached the hour of 12 o’clock, we will 
stand in recess now until 2: 30 this afternoon. We will conclude then 
with the balance of witnesses scheduled for today. We have three 
witnesses left. 

We stand recessed until 2 : 30. 

(Whereupon, at 12:07 p. m., the subcommittee recessed, to be re- 
convened at 2: 30 p. m., this date. ) 


AFTERNOON SESSION 


Senator Jenner. The next witness will be Mr. Burdette. 


STATEMENT OF WILLIAM M. BURDETTE, JR., ARLINGTON, VA. 


Mr. Burvetre. Mr. Chairman, members of the subcommittee, Mr. 
Counsel, these books—I am not going to read from them. They are 
just props. 

Senator Jenner. I understand. Where do you live, Mr. Burdette? 

Mr. Burpette. I live at 2915 Second Road North, Arlington, Va. 

Senator Jenner. Are you appearing here as an individual or for 
someone ¢ 

Mr. Burvetrre. Yes. I am appearing as an individual. I am em- 
ployed by the General Accounting Office. 

I have here, Mr. Chairman, volume 16 of Corpus Juris Secundum. 
This volume was issued about 19 years ago, about 3 years after I 
started to practice law. Up until about a year ago this constituted 
all the constitutional law. It is an encyclopedia of all the constitu- 
tional-law cases decided from 1920, from 1920 to 1939, and all cases, 
State and Federal, have references in here. It wasn’t until last year 
that I received these two volumes and that I knew exactly the extent 
of what has been done by the Supreme Court and to this general body 
of constitutional law in this country. 

Heretofore, we have been getting yearly accumulative supplements 
that take the place of all the changes throughout the United States 
of constitutional law. This [indicating] is the 1949 supplement. It 
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is the last one I happen to have. There are some a little later, but 
they are not much Seewer than this. This took care of 10 years of 
changes in our fundamental law s, this small supplement here. 

Then about a year ago, I received these two volumes [indicating] in 
the mail on constitutional law from the publishers, 16 and 16A. Along 
with this volume was this yellow card, and I would like to read it: 


KEEPING Up With OvuR FUNDAMENTAL LAW 
In the 17 years— 
incidentally, this is dated June 1956. 


In the 17 years since publication of volume 16, Corpus Juris Secundum, the 
subject of constitutional law, comprising our fundamental law, has undergone 
unprecedented growth and change. 

Over 40,000 times during this important period our high courts were called 
upon to interpret and decide constitutional questions. The personal, civil, and 
political rights guaranteed by the Constitution were invoked more frequently 
than at any other period in our history. The equal-protection and due-process 
clauses, and the subject of separation of the powers of government also formed 
the basis of much litigation. 

These many developments and modifications have made necessary the accom- 
panying new volumes 16 and 16A. 


And note this, Mr. Chairman. 


The text throughout has been revised and many new sections added to fully 
reflect today’s interpretation of our fundamental law. 

A decimal system of numbering provides for the necessary expansion of the 
valuable reading notes. To illustrate, we invite your attention to pages 1044-1046 
and pages 86.1 and 86.13 in your volume 16. 

Incidentally, I turned to those notes, and I found as of 1927 in 
Minnesota it was still constitutional to read from the Old Testament 
ina school. Now, whether it would be now or not if that same ques- 
tion came up, I don’t know. 

In these two new books, you have the most modern and authoritative coverage 
of our fundamental law yet published. 

Your original volume 16 should now be removed from your set. 

Of course, all the new decisions reported are not those of the United 
States Supreme Court, hereafter referred to as the “U.S. S. C.,” but 
every change of the law by the U.S. S. C. starts a chain reaction of 
decisions in State and Federal courts. 

The pocket part I have here to the old bearegs 16 is dated 1949. 
There are some more recent pocket parts which I do not have, but 
they are not much larger than this one. This pocket part incorporates 
citations to all constitutional-law cases decided from 1939 to 1949 yet 
the changes wrought by the present U. S. S. C. over a period of 3 
years require not only an additional volume, but require the edmplete 
rewriting of the body of constitutional law. I know of nothing that 
so conclusively demonstrates the violence done to our fundamental 
law by this Court. It is even more alarming when one considers that 
the rewritten volumes 16 and 16A do not even include some of the 
more recent and more damaging decisions of this runaway Court. At 
the rate they are now going, volumes 16 and 16A will grow to volumes 
16B and 16C and will have to be completely rewritten ev ery 3 or 4 
years. 
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There have been many able criticisms of the long list of Court 
decisions that are changing our form of government. I think Corpus 
Juris Secundum furnishes graphic proof of the validity of such 
criticisms. The list grows longer month by month. To name only 
a few that come unbidden to memory : The Mallory case, the Slochower 
vase, the Steve Nelson case, the Jencks case, the Watkins case, the 
Brown case, the Sweezy case, and the Koenigsberg case. 

They show a tender concern for Communists, murderers, and rapists 
and a ruthless disregard for constitutional government. Had Girard 
been a Communist I think he would not have been surrendered to the 
Japanese. The Court would have had to make a hard choice between 
one-worldism and communism, but the latter would have won out. in 
my opinion. With each new decision this Court deals an American 
institution another blow that may be fatal unless the Congress acts. 

I have here a blue card received from the lawbook company with 
new volumes 4 and 4A entitled “Appeal and Error.” ‘The message 
on the card reads: “To Corpus Juris Secundum subscribers.” 

I might add that this is an associate subject with constitutional 
law, the subject of Appeal and Error, and since we are considering 
this bill on jurisdiction, I thought it proper to read this. 

Over 150,000 appeal-and-error questions have been determined by our courts 
since the C. J. 8S. volumes covering the subject were published 20 years ago. 


In addition, modern statutes and court rules have made great changes in the 
mode and manner of appellate review. 

A complete rewriting of this subject has become imperative. The accompany- 
ing new volumes 4 and 4A give you this completely modern and up-to-date pres- 
entation of all phases included in over 1,200 sections of the old title. 

The wealth of material in the new volumes is set out in concise statements 
so that only a minimum of time is required to cover the entire law on any 
given point. 

The basic arrangement is retained with new text, factual reading notes 
and new sections clearly setting out all changes. A completely revised and 
up-to-date subject-matter index is an additional timesaver. 

The thousands of times the courts have quoted and cited the CJS volumes on 
appeal and error attest to their authoritative nature and to their acceptance 
by the courts. 


fe =o ; THE PUBLISHERS. 
Underneath this is a line that says: 


CautTion—The original volumes 4 and 5 should be retained in your set until 
further notice. 

I wonder if this was prescience on the part of the lawbook company ? 
Did the lawyers working on this revision feel confident that the Con- 
gress would not let the Court get by with this change? 

I have not brought the four volumes one now has to consult on 
appeal and error because of their sheer bulk. In time I should like to 
receive the following message from the lawbook company : 


Please remove new volumes 4, 4A, 16, and 16A from your shelves. 
I should like to mention that there is only one other volume in the 
©. J. S. that has been expanded—and this is approximately a hundred 


or so volumes—by an additional volume. It is No. 26 which begins 
with the title “Debt.” 
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It should be evident by now that the Supreme Court is composed of 
willful men of little depth or wisdom who are openly contemptuous 
of constitutional restraints. They have probed and probed to ascer- 
tain the temper of the people and, of the Congress. Up till now they 

-have found in the main only an indifferent, placid, caricature of the 
American spirit. Encouraged by the feebleness of resistance, these 
tyrants have become more arrogant and more grasping of power. 
Unless the sleeping Gulliver soon shakes off his lassitude he will be 
bound by these nine Lilliputians so firmly he will never break free. 

I should like to, if I may—I have about six lines here. Everybody 
has quoted George Washington this morning, so I would like to quote 
this. I haven’t included this in my presentation. 

In his Farewell Address, he says: . 

If in the opinion of the people the distribution or modification of the constitu- 
tional powers be in any particular wrong let it be corrected by an amendment in 
the way which the Constitution designates, but let there be no change by use 
of usurpation, for though this in one instance may be the instrument of good, 
it is the customary weapon by which free governments are destroyed. 

T should like to call the attention of the subcommittee to this cartoon 
which appeared in National Review of July 27, 1957. 

The United States Supreme Court is represented by an animated 
scroll which says: 

What we're really trying to tell you is that the Constitution (and these dif- 
ferences are subtle and sometimes difficult to grasp) is unconstitutional. 

Gentlemen, thank you for this opportunity. 

Mr. Sourwine. Pardon me. At this point, have you read the news 
reports of the action taken by the American Bar Association with re- 
spect to a resolution concerning the bill, S. 2646 ? 

Mr. Burverre. No, sir, I haven’t. 

Mr. Sourwtne. As reported in the New York Times under the byline 
of Anthony Lewis, I quote: 

The bar group’s house of delegates voted to oppose the Jenner bill as “contrary 
to the maintenance of the balance of powers set up in the Constitution between 
the executive, legislative and judicial branches of our Government.” 

I wondered, since the bill purports to exercise a regulatory and re- 
strictive power written into the Constitution in article TIL, section 2, 
paragraph 2, as a check and balance, whether the statement here that . 
the exercise of that power is contrary to the maintenance of the balance 
falls within the scope of your suggestion that the Constitution is un- 
constitutional. 

Mr. Bourvetre. Well, I think it does, and that is why I brought this 
cartoon because the caption to me expressed 

Senator Jenner. I would like that cartoon made a part of the record 
by reference. 

Mr. Burvetre. It so well expresses just the—— 

Senator Jenner. I want to put it in the record as a part of the rec- 
ord, the cartoon. 





LIMITATION OF APPELLATE JURISDICTION 201 


(The cartoon referred to is as follows :) 
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“What we're really trying to tell you is that the 
Constitution (and these differences are subtle and 
sometimes difficult to grasp) is unconstitutional!” 
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Mr. Burperre. Thank you, gentlemen, for this opportunity. 

Senator Jenner. Thank you, Mr. Burdette. We appreciate your 
coming before the committee and expressing your views on this im- 
portant matter. 

Now, do we have another witness here ? 

Kitty L. Reynolds. 

Mr. Sourwrne. Mr. Chairman, while Miss Reynolds is coming to 
the witness table, I would like to call the Chair’s attention to the fact 
that we had one other witness scheduled for today, Margaret Parent, 
representing the Brookland Citizens’ Association. She was here this 
morning when the committee recessed until 2:30. She said she would 
be unable to remain to testify this afternoon. She wrote out a short 
statement in longhand and asked that it be inserted in the record in 
lieu of her testimony. 

Senator Jenner. All right. It may go into the record and become 
part of the record. 

(The document referred to is as follows :) 

FEBRUARY 26, 1953. 
Concerning 8. 2646 
SUBCOMMITTEE ON THE JUDICIARY : 


The Brookland Citizens’ Association fully endorses the passage of this bill with 
all its provisions. 
MARGARET PARENT, 
6804 Siath Street NW., Washington, D. C. 


Senator JENNER. Miss Reynolds. 


STATEMENT OF MISS KITTY L. REYNOLDS, ARLINGTON, VA. 


Miss Reynotps. I didn’t send in my statement because I didn’t get 
my notice, and then when I called today she said for me to come on in 
here. 

Mr. Sourwine. I might say the failure of notice was the fault or 
clerical error on the part of the committee. The letter was addressed 
to District of Columbia instead of Arlington. The street address 
was right. It came back this morning “address unknown.” 

Senator Jenner. The address here is Washington. 

Mr. Sourwine. It isaclerical error. She actually lives in Virginia, 
as I understand. 

Senator JENNER. I see. 

Are you here as an individual or are you representing some organi- 
zation 

Miss Reynotps. I am here as an individual. 

Senator Jenner. All right; you may proceed. 

Miss Reynotps. And I am here—I think the 10th amendment to 
the Constitution brought me here because the 10th amendment said 
that the powers not delegated to the United States by the Constitu- 
tion or prohibited by it to the States are reserved to the States. 

Now, to me that is just as though you took a knife and cut a line 
straight down. You have powers here and you have powers here 
and you have powers there and I think that is really what has caused 
our trouble because the powers are not being divided and the Supreme 
Court has begun to legislate in certain fields, that is, by making de- 
cisions, it has begun to legislate. At least that. is the ‘w ay it seems 
to me. 

My statement is prepared and I will read it. 
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Senator Jenner. Proceed. 

Miss Reynops. According to a report of the committee on Com- 
munist strategy and tactics of the American Bar Association, the 
greatest asset the Communists have at the present time is not the 
hy drogen bomb, nor Soviet satellites, but world ignorance of their tac-_ 
tics, strategy, and objectives. T herefore, it is up to each of us to keep 
informed on the menace of communism and abreast: of their objectives, 
which at present are (1) Repeal or weaken the anti-Communist legis. 
lation on the books, especially the Smith Act, the Internal Security 

Act, and the Subversive Activities Control Act; (2) discredit and 
hamper the Senate Internal Security Subcommittee, the House Un- 
Americ an Activities C ommittee, and State officials investigating com- 
munism; (3) weaken the effectiveness of the FBI and reveal its sources 
of information and (4) destroy the Federal security system. Most of 
us are not well-versed in Communist tactics, but this is not true of the 
Supreme Court. Yet in decision after decision, our security laws have 
been weakened or made inoperative, and the investigating committees 
of both the Senate and House have been hampered. WwW hy i is the Su- 
preme Court overzealous in protecting the Communists’ so-called 
rights under the Constitution ? 

Actually Communists should be given no protection under our Con- 
stitution, since the Communist faith overrides a man’s normal loyal- 
ties to his country. 

When the Red dictatorship takes over the United States, and that 
day is coming as sure as the sun rises in the East says William Z. 
Foster, head of the Communist Party in the U.S.A., the Justices of 
the Supreme Court will be exterminated along with the rest of us, 
if any of them are capitalists. According to the Communists, they 
understand capitalist motivation as the automatic outcome of capl- 
talist economics. Since the root is evil the fruit must be so. It is 
their duty to destroy the root and frequently the fruit. Communism 
rests on a class concept. They believe the proletariat class is the 
progressive class of history, and that the capitalist classes, the de- 
generate classes are discarded by history and must be destroyed. 

Dr. Frederick Charles Schwarz, executive director, Christian Anti- 
Communist Crusade, threw some light on what the Communist in- 
tend to do to us in his testimony before the Committee on Un-Ameri- 
can Activities. This is what he had to say: 

When they conquer the world, they are left with those people who have been 
brought up in the capitalist environment. They have had their experiences. 
It has formed their character and personality. Naturally, if you leave the 
babies and the children with them they will impress that character and per- 
sonality upon them; so the Communists are confronted with a problem of what 
to do with the adults of established character and personality once they have 
conquered the world. 

Being thoroughly materialist scientists, they do not hesitate. They say they 
have no alternative. Naturally, they must dispose of these classes. To them 
it is not murder. Murder is a bourgeois term which means killing individuals 
for bad reasons. They are going to kill classes for good reasons. 

One of the members of the staff, Mr. Richard Arens, asked Dr. 
Schwarz if the practice of communism is consistent with the theory 
of communism? This was Dr. Schwarz’s reply. 

Exactly. Inherent within the theory of communism is the greatest program 
of murder, slaughter, and insanity conceivable. 
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Mr. Arens asked Dr. Schwarz another question. 


Could I interpose this question to perhaps clarify our record; Khrushchev, 
as we all know, had charge of the liquidation of the Kulak class. About 10 
million of his countrymen were liquidated, what we would call murder. A 
crime of such enormous scope that the average human mind could not begin 
to comprehend it. In your appraisal of the Communist philosophy and motiva- 
tion in life, could Khrushchev, as a dedicated Communist, have a twinge of con- 
science about these murders? 

Dr. SoHwakz. None whatsoever. 


Mao Tse-tung in his recently published Peking speech of February 
1956 admitted that the Chinese Communists completed the “liquida- 
tion” of 800,000 persons between October 1949 and January 1954. 
The report published June 15, 1957, by the Senate Internal Security 
Subcommittee said that more than 15 million persons have been exe- 
cuted in Red China since 1951. 

Forty years ago, communism was just a plot in the minds of a 
very few peculiar people. Today, it is a world force, holding 900 
million people in subjugation. Communism’s first big victory was 
through bloody revolution. Every one since has been by military 
conquests, or internal corruption. 

The Communists have penetrated labor unions, professional groups, 
teacher organizations, political bodies, religious bodies and racial 
groups, and wherever they have entered they have caused discord and 
strife. Certainly with such widespread infiltration in every walk of 
life, we need to strengthen our laws against subversion. We need 
both Federal and State laws, the Senate Internal Security Subcom- 
mittee, the House Un-American Activities Committee, and we need an 
FBI which can accomplish its task without interference. 

However, instead of strengthening our laws, they have been weak- 
ened by decision after decision of the Supreme Court. As a result of 
these decisions, the Smith Act is no longer in effect, congressional 
committees are hampered in questioning witnesses, and the FBI has 
to now open its files to the enemy. 

To remedy this bad situation, a bill has been introduced in the 
Senate to limit the appellate jurisdiction of the court in certain cases. 
This is bill S. 2646 and it.is sponsored by Senator Jenner. The bill 
proposes to limit the appellate power in five respects. The first sec- 
tion of the bill involves the investigative power of the Congress. The 
second would take from the court its appellate jurisdiction over the 
Government’s security program. The third is designed to protect 
the rights of the people to protect themselves against subversive 
activity at the State level. The fourth is designed to preserve home 
rule over our schools, and the fifth is designed to protect the freedom 
$ States to determine the qualifications of admission to the practice 
of law. 

The Congress has been given by the Constitution, power to curtail 
or limit the appellate jurisdiction of the Supreme Court. After vest- 
ing the whole Gindicial power of the United States” in “one Supreme 
Court” (and in whatever lower courts Congress might establish), 
article III turns around and qualifies the grant: “the Supreme Court,” 
clause 2 of section 2 provides, “shall have appellate jurisdiction, both 
as to law and fact, with such exceptions, cae under such regulations 
as the Congress shall make.” This provision is an instance of the 
Constitution’s built-in “checks and balances.” 
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In the final analysis, I think the bill is for the purpose of determin- 
ing whether the law of the land is what the Supreme Court says it 
is, or whether the Constitution, and the laws of the United States 
which shall be made in pursuance thereof, shall be the supreme law 
of the land. 

I think it is a good bill and deserves my support. 

Senator Jenner. Thank you, Miss Reynolds. We appreciate your 
coming here and expressing your views on this important bill. 

The committee will stand in recess, then, until 10:30 tomorrow. 

(Whereupon, at 2: 55 p. m., the subcommittee recessed to reconvene 
at 10:30 a. m., Thursday, February 27, 1957.) 
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Unttrep Sratres SENATE, 
SuscomMirree To INvesTiGATE THE ADMINISTRATION 
or THE INTERNAL Securtry AcT AND OTHER 
INTERNAL Securrry Laws, OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
The subcommittee met, pursuant to recess, at 10:30 a. m., in room 
424, Senate Office Building, Senator William E. Jenner presiding. 
Also present: J. G. Sourwine, chief counsel; Benjamin Mandel, 
research director; and F. W. Schroeder, chief investigator. 
Senator JENNER. The committee will come to order. 
Good morning, Senator. We are happy to have you appearing be- 
fore us this morning, and you may proceed. 


STATEMENT OF HON. STROM THURMOND, UNITED STATES 
SENATOR FROM THE STATE OF SOUTH CAROLINA 


Senator Tuurmonp. Thank you very much. 

Mr. Chairman, it is a great pleasure to come before this committee 
and I feel honored to appear with such an able and distinguished 
chairman of this subcommittee, my friend, Senator Jenner. 

I am pleased to have this opportunity to make a brief statement in 
support of Senate bill 2646, to limit the appellate jurisdiction of the 
Supreme Court. 

This is a matter of particular interest to me, because I have had a 
lifelong interest in all things pertaining to the delicate balance of 
powers existing between the three branches of the Federal Govern- 
ment and between the Federal and State Governments. 

In the present instance, we are confronted by an alarming trend on 
the part of the judicial branch of the Gover nment, headed by the Su- 
preme Court, to ey fields of responsibility that belong elsewhere. 

Not only has the Court dealt deadly blows to the constitutional 
principle of States rights and to the lawmaking power of the legisla- 
tive branch of the Federal Gov ernment, but the Court has also struck 
at the fundamental authority vested in the executive branch. 

The time is long past due for action by the Congress to call a halt to 
this unconstitutional seizure of power by the third branch of the 
Government. 

We are confronted today by two methods by which the Supreme 
Court is undermining constitutional government in this country. 
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The first of these methods is through seizure of power. Although 
the Court was conceived by the framers of the Constitution to be a 
weaker branch than the legislative and executive branches, the Court 
has consistently moved to expand its powers, until it threatens to be the 
dominating power in the Government. 

Secondly, the Court has moved, perhaps unconsciously, to set itself 
up as the guardian of subversive Seaderica, encouraging these people 
to continue their work against constitutional government. 

Senator Jenner’s bill is a particularly timely one because it throws 
up a defense for the Constitution against attack from both of these 
directions. It would remove from the Supreme Court some of the 
powers it has preempted for itself and for the Central Government. 
At the same time, it would remove the protective cloak that the Court 
has thrown around subversives. 

In Watkins vy. United States, the Court attempted to prescribe rules 
to govern the conduct of congressional investigating committees. 
Note that this was, in the general sense, an effort to limit the power 
of the legislative branch. In the specific sense, by limiting the power 
of committees to investigate subversive activity, it had the effect of 
shielding Communists. 

The same pattern may be seen in Konigsberg v. California and in 
Schware v. Board of Bar Examiners. The broad effect of the decisions 
was to limit the power of State governments to deny licenses to 
practice law. The specific, or narrow effect, was to secure law licenses 
for persons suspected of subversive activities. 

Again, in Nelson v. Pennsylvania, wherein the sedition laws of 42 
States were rendered ineffective, we again find the double impact to 
constitutional government, First, State authority was smashed down, 
and, simultaneously, the rights of suspected Communists were en- 
larged. 

he same is true in Slochower v. Board of Education, Yates v. 
California, Service v. Dulles, and a number of other cases that have 
come into the purview of this committee in its study of Senate bil] 2646. 

In most of these cases, the Supreme Court has made the error of 
setting itself up as a judge of character. The cases involved persons 
who may or may not have been Communists, subversives, or security 
risks. In each case, the court of the first instance had made this 
determination and the Supreme Court reversed the initial decision 
by applying its own standards. 

Now, judging character is not an easy matter. As Justice Frank- 
furter wrote in his dissenting opinion in Schware v. Board of Bar 
Examiners, in which the Court tried to satisfy itself concerning the 
moral character of Schware: 

* * * satisfaction of the requirement of moral character involves an exercise 
of delicate judgment on the part of those who reach a conclusion, having heard 
and seen the applicant for admission, a judgment of which it may be said * * * 
that it expresses an “intuition of experience which outruns analysis and sums up 
many unnamed and tangled impressions: impressions which may lie beneath 
consciousness without losing their worth.” 

It is impossible for the Supreme Court, as.an appellate court, to 
study a case so thoroughly and so carefully that it can exercise that 
“delicate judgment” which is so essential to a proper determination 
of character. Even if it could, the fact that the lower court looks to 
the Supreme Court for precedents, means that a set of arbitrary rules 
must replace judgment. 
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While I favor all of the provisions of the bill, I am particularly 
interested in the one that would prevent the Supreme Court from re- 
viewing cases challenging the statutes and executive regulations of the 
States pertaining to subversion against the States. In the case of 
Nelson v. Pennsylwania, the Court overturned a conviction obtained 
under the Pennsylvania Sedition Act, which forbids the knowing 
advocacy of the overthrow of the Government of the United States by 
force and violence, by holding that it had been superseded by the 
Smith Act, a Federal law forbidding the same conduct. 

In effect, the Supreme Court nullified the antisubversion laws of 
42 States by holding that the Federal Government had preempted 
the field. 

Congress never intended such an effect of the Smith Act. As the 
three dissenting Justices pointed out in Nelson v. Pennsylvania: 

The Smith Act appears in title 18 of the United States Code, and section 3231 
provides, “Nothing in this title shall be held to take away or impair the juris- 
diction of the courts of the several States under the laws thereof. * * *” 

Here is clearly another example of how central authority can need- 
lessly replace local authority; in fact, it would seem, the Supreme 
Court holds to the notion that central authority necessarily excludes 
local authority from whatever field of law the central authority 
preempts. 

Senator Jenner. May I interrupt right there, Senator? 

Senator THurmonp. Yes, sir. 

Senator Jenner. If this theory would hold true, couldn’t it be pro- 
jected to the effect that since the Federal Government levies taxes, 
that the Federal Government has preempted the authority of the 
States and therefore the States couldn’t operate and couldn’t exist? 

Senator THurmonp. It would seem if this principle is followed that 
the statement that the distinguished chairman made would necessar- 
ily follow if the Federal Government saw fit to go that far. 

This same point—the sedition laws of the States—is covered in 
another bill pending before the Judiciary Committee, Senate bill 
2401. This bill, one introduced by me during the first session of this 
Congress, also would restrict the jurisdiction of the Supreme Court 
in reviewing the validity of statutes and regulations pertaining to 
the operation of public schools in the several States. It appears to 
me that the last stronghold of our system of local self-government 
lies in local control of the public school systems, and that, by inter- 
posing itself into a field properly occupied by State school boards and 
local authorities, the Supreme Court has struck at the very founda- 
tion of constitutional government. ! 

The choice we face in this country today is judicial limitation or 
judicial tyranny. 

Judicial limitation will strengthen the ramparts over which patri- 
ots have watched through the generations since 1776. Judicial 
tyranny will destroy constitutional government just as surely as any 
other type of tyranny. 

If the Supreme Court can assume power without rebuff, the com- 
plete tyranny of the judiciary is close at hand. Then the Federal 
Government will cease to be Federal and become national in nature, 
imposing its will upon the States and local governments of this great 
country. 
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The Supreme Court must be curbed. If it continues in the di- 
rection it is headed, we shall all become the victims of judicial 
tyranny. 

Senator Jenner. On behalf of the committee, Senator Thurmond, 
I want to thank you. We know how busy you are as a Senator and 
appreciate your taking time to come before this committee and ex- 
press your views and thoughts on this bill. 

Thank you, sir. 

Senator Tuurmonp. Thank you very much. 


STATEMENT OF ERNEST ANGELL, CHAIRMAN, BOARD OF DIREC- 
TORS, THE AMERICAN CIVIL LIBERTIES UNION 


Senator Jenner. Will you give us your full name, sir? 

Mr. Ancetxi. Ernest Angell. 

Senator JenNer. And where do you live? 

Mr. Ancei.. New York City. 

Senator Jenner. What address ? 

Mr. Ancett. My home address is 156 East 66th Street. I am a 
lawyer by profession, and my office is 1 East 44th Street. 

Senator Jenner. Are you here as an individual or representing 
some organization / 

Mr. Ance.i. I am representing an organization. I appear on be- 
half of the American Civil Liberties Union, of which I am chairman 
of the board of directors. 

Senator Jenner. How large an organization do you represent, the 
American Civil Liberties Union ? 

Mr. Ancett. Approximately 40,000 members, Senator, who are 
scattered in every State of the Union. 

Senator Jenner. All right, you may proceed. You have a pre- 
pared statement ? 

Mr. Anoet. I have a prepared statement, sir, which I will offer in 
evidence, but will not take your time to read all of it. I would 
like to comment orally as I go along on portions of it and add some- 
thing of what I think is relevant to the prepared statement which I 
have here, that is, the written text. 

Senator Jenner. It will become a part of the record, and you 
may proceed. 

(‘The statement follows :) 
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My name is Ernest Angell, I am appearing in behalf of the American Civil 
Liberties Union as chairman of its board of directors. 

The American Civil Liberties Union is the oldest private, nonpartisan organiza- 
tion dedicated to the preservation of personal liberty guaranteed by the Bill 
of Rights. As such, we have functioned for 38 years; and thereby bring with 
our opposition to S. 2646 a sense of responsibility that comes from such 
experience. 

I think it relevant to emphasize that the sole purpose of our work, the pres- 
ervation of civil liberties, is an anathema to the Communists. We are bitterly 
opposed to Communist totalitarianism, as well as to all other forms of totali- 
tarianism. The committee might also be interested in knowing that, so far 
as we are aware, we were the first organization formally to exclude members 
of the Communist Party and adherents to its principles from our governing 
bodies and staff—a step we took 18 years ago. 
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I emphasize the formal antitotalitarian position of the ACLU because our 
opposition to Senator Jenner’s proposal is a consequence of this position. 

In the latter part of 1788, and in early 1789, James Madison corresponded 
with Thomas Jefferson, then our Ambassador to Paris. In this exchange of 
letters, Madison in preparation for the coming debate in Congress reevaluated 
the necessity for the adoption of the first 10 amendments. 

Jefferson on March 15, 1789, wrote Madison commending him for his brilliant 
analyses, and then made a comment which could not have been more relevant 
if made today. He wrote: 

“In the arguments in favor of a declaration of rights, you omit one which 
has great weight with me; the legal check which it puts into the hands of the 
judiciary. This is a body, which, if rendered independeyt and kept strictly 
to their own department, merits great confidence for their learning and integrity. 
In fact, what degree of confidence would be too much, for a body composed of 
such men as Wythe, Blair, and Pendleton [my comment: these eminent judges 
constituted at that time Virginia’s High Court of Chancery]. On characters 
like these, the ‘civium ardor prava jubentium’ (frenzy of the citizens bidding 
what is wrong) would make no impression.” 

Jefferson recognized then that a formulation of guaranties in the first 10 
amendments would focus the right to judicial review of the denial of one’s liberty. 
This he considered basic. And it is in this context that the judiciary is the 
chief ultimate protector of individual rights. 

The relationship of the Supreme Court to our Federal system was well ex- 
pressed in a statement repudiating attacks on the Supreme Court signed by 
former Senator George Wharton Pepper and 100 other lawyers, which inciden- 
tally, was inserted by Senator Martin of Pennsylvania into the Congressional 
Record of January 10,1957. It said in part: 

“The Constitution is our supreme law. In many of its most important pro- 
visions it speaks in general terms, as is fitting in a document intended, as John 
Marshall declared, ‘to endure for ages to come.’ In cases of disagreement we 
have established the judiciary to interpret the Constitution for us. The Su- 
preme Court is the embodiment of judicial power, and under its evolving inter- 
pretation of the great constitutional clauses—commerce among the States, due 
process of law, and equal protection of the laws, to name examples—we have 
achieved national unity, a nationwide market for goods, and Government under 
the guaranties of the Bill of Rights. To accuse the Court of usurping authority 
when it reviews legislative acts. or of exercising ‘naked power’ is to jeopardize 
the very institution of judicial review * * *.” 

The proper functioning of the Federal judiciary, with its 11 cireuits, par- 
ticularly in interpreting basic constitutional provisions, dictates the necessity 
for maintaining generally the appellate jurisdiction of the Supreme Court, 
and precisely in the 5 areas which S. 2646 would strip away. 

We think this, not because we can be sure the Supreme Court will decide cases 
the way we would like to have it decided. We think this because the 
areas S. 2646 seeks to preclude from Supreme Court jurisdiction reflect the 
most difficult and perplexing questions of the status of the individual in our 
society. 

These are the areas involving individual liberty and security in which we 
need the Supreme Court the most. We need its strength, its tradition, its 
power, as the great arbiter of individual and society in the way conceived by 
Jefferson in 1789. 


Judge Learned Hand in his recent Oliver Wendell Holmes lectures at the 
Harvard Law School said : 

“* * * it was probable, if indeed it was not certain that without some arbiter 
whose decision should be final the whole system would have collapsed, for it 
was extremely unlikely that the Executive or the Legislature, having once 
decided, would yield to the contrary holding of another ‘department,’ even of 
the courts * * * By the independence of their tenure (the courts) were least 
likely to be influenced by diverting pressure. It was not a lawless act to import 
into the Constitution such a grant of power.” 

The Supreme Court is part of an inner strength in our Nation which should 
not be diluted by passage of S. 2646. 

With all respect to Senator Jenner, his speech on the Senate floor introdueing 
this bill on July 26 of last year, which he incorporated into his testimony before 
this committee on August 7, indicates that he was motivated by disagreement 
with recent decisions of the Supreme Court. 


Accordingly, it would be well to examine some of the Senator's criticism of 
specific decisions. 
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In disenssing the opinion in Jencks v. United States, decided on June 3, 1957, 
Senator Jenner said that the Supreme Court in effect held that “Jencks could paw 
through the FBI files to his own satisfaction, without any interference from a 
judge.” 

This is not what the Court held or suggested. It held merely that if a 
witness for the Government against the defendant testifies that he has submitted 
reports to the FBI on this same subject matter, the defendant is entitled to 
examine these reports. This does not hold nor mean that the defendant can 
paw through these files. 

Further, it is interesting to note that when Attorney General Herbert Brownell 
later testified on the O’Mahoney bill, now Public Law 269 of the 85th Congress, 
he said: . 

“The issue in the Jencks case involves the procedure under which a defendant 
may inspect a statement of a Government witness, in order to impeach the 
credibility of such witness. The argument of the case centered on whether it 
was necessary for the defendant to establish 2 foundation of inconsistency 
between the testimony of the witness before the statement was made available 
to the defense. The Court held that numerous lower court cases holding such a 
foundation was necessary were wrong, and that statements which relate to the 
testimony of the witness must be made available to the defense without requiring 
the defense first to establish some inconsistency. We accept this principle.” 
[Emphasis ours. ] 

If the decision created a problem to our administration of justice, it was 
later lower court rulings which, purporting to follow the Jencks decision and 
presumably based upon it, suggested that the defendant was entitled to pretrial 
production of Government files. Production of such reports at this stage of a 
prosecution was not involved in the Jencks case ruling. 

Senator Jenner sharply criticized Mr. Justice Harlan’s majority opinion in 
Yates’ v. United States, decided on June 17, 1957, for construing the word “or- 
ganize” in the Smith Act so narrowly that it virtually emasculated the use of 
the Smith Act. The Court in construing the word “organize” was following one 
of the most basic maxims in the history of criminal law, stated by Chief Justice 
Marshall more than a century ago in U. 8. v. Wiltberger ((U. 8S.) 5 Wheat. 76): 
A criminal law must be given its most narrow meaningful construction. I 
submit to this committee that by no means did the Court depart from this most 
orthédox, long accepted conception of the law. 

Senator Jenner charged the Supreme Court in its opinions in the Communist 
Party v. Subversive Activities Control Board case, decided April 30, 1956, with 
sending the case back to the Board because “* * * three of the hundreds of 
sources of evidence were tainted * * *” 

The Court held that because newly available evidence established that witnesses 
upon which the Board relied on in part had given perjurious testimony in other 
similar proceedings, the Board was obligated to rehear the case. If there is any 
criticism of this case, it should be directed at the Government for having relied 
on such witnesses when there were presumably, in Senator Jenner’s own words, 
many other sources of evidence. The Supreme Court did nothing more than 
to see that proceedings of Federal courts maintain a scrupulous respect for 
the highest principles of judicial administration. 

Whatever disagreement Senator Jenner or others might have with the language 
in Watkins v. United States, decided on June 17, 1957, no one devoted to our 
system of law could knowingly quarrel with the law upon which the decision 
was rested: that a witness under subpena “* * * is entitled to have knowledge 
of the subject to which the interrogation is pertinent. That knowledge must be 
available with the same degree of explicitness and clarity that the due process 
clause requires in the expression of any element of a criminal defense.” 

If a person is to be charged with criminal contempt for refusal to answer a 
question put by a congressional committee, he should be afforded the same basis 
for predicting the consequences of his conduct as he does with respect to every 
other criminal conduct. 

The ability to foresee the criminal consequences of one’s act is perhaps the 
most basic difference between life in our society and life in a Communist 
ony That is the principle which the Court sustained in Watkins v. United 
States. . ; 

I respectfully urge this committee not to approve S. 2646. To tamper with our 
basic institutions, to change the mosaic in our structure of freedom, to dilute 
the strength of our system of checks and balances, should be done, if at all, only 
on a showing of the highest need—a consistent and glaring perversion of long- 
accepted constitutional power and duty. There is no such showing. 
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The only showing that has been made to support Senator Jenner’s proposal is 
captious disagreement with recent Court opinions. At best, the showing rests on 
a few opinions about which some men disagree in part with other men. 

To suggest profound changes in the function of the Supreme Court, as the bill 
does on such a flimsy basis, would undermine the structure of American society. 

Mr. Sourwine. Would you prefer that questions be interpolated as 
you go along or that they be reserved until you finish 

Mr. AnczLu. As you please, Mr. Sourwine. 

Mr. Sourwine. Has this statement previously been released by you 
to the press before your appearance here ? 

Mr. AnGELL. Just today, that is all, and concurrently. 

The American Civil Liberties Union is the oldest private nonpartisan 
organization dedicated to the preservation of personal liberty guar- 
anteed by the Bill of Rights, and as such we have functioned for 38 
years. 

We are opposed to S. 2646, with full respect to you, Senator Jenner, 
as the proponent of it. 

I think it is relevant to emphasize that we recognize that the sole 
purpose of our work of the American Civil Liberties Union is the 

reservation of civil liberties, which is an anathema to the Communists. 
We are bitterly opposed to Communist totalitarianism, as well as to 
all other forms of totalitarianism. You may be interested to know that 
so far as we are aware we were the first organization formally to exclude 
members of the Communist Party and adherents to its principles from 
our governing bodies and staff. That is a step we took 18 years ago. 

Now, this formal antitotalitarian, position of the union leads us 
to our opposition to this bill. 

I would like to comment briefly and in general upon the functions 
of judicial review as developed in our courts almost from the begin- 
ning of the Federal Union. The written statement on page 1 quotes 
an exchange of correspondence between James Madison and Thomas 
Jefferson in 1789, in which Jefferson, who was then our Ambassador 
to Paris, wrote to Madison, who, as we know, was the chief architect 
and proponent of the Bill of Rights which became part of the Con- 
stitution in 1791. 

Mr. Jefferson spoke with emphatic approval of the confidence which 
should be vested in the learning and integrity of the highest courts, 
and alluded specifically to the caliber of justices, who were then of 
the High Court of Chancery of Virginia. 

Mr. Sourwinet. Before you leave that statement, I take it you do 
not intend now to read from Jefferson’s letter ? 

Mr. Ancetu. I don’t believe it is necessary since it is in my written 
statement. 

Senator Jenner. I put the whole written statement in the record. 

Mr. Sourwrne. There were three points in connection with that 
statement of Jefferson’s which I thought might be worth bringing out. 

Mr. ANGELL. Yes, sir. 

Mr. Sourwine. One, speaking of the judiciary, Mr. Jefferson said: 

This is a body, which, if rendered independent and kept strictly to their own 
department, merits great confidence for their learning and integrity. 

Do you feel that the Supreme Court has kept strictly to its own 
department ? 
r. AnceLL. Yes, I do. 
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Mr. Sourwrxe. In other words, there is in your judgment no basis 
for any bill restricting the Court in the activities of the Court itself ; 
it has not transgressed its bounds; it has not attempted to impose its 
will on either of the departments of the government / 

Senator Jenner. In other words, it hasn’t made legislation by 
judicial enactment. 

Mr. Ancety. It is an interesting question, Senator. 

Senator JENNER. Yes, it is. 

Mr. Ance.i. And it goes somewhat to the heart of your bill and 
to the views of those who support it. It depends in part upon what 
is meant by making legislation or making law. Courts do not legis- 
late as such in the strictest sense of the word, in my belief. However, 
particularly the high courts do make law, and they always made law 
from the time the ‘Independence of the courts was established. 

Senator Jenner. Law but not legislation. 

Mr. Anceii. Law but not legislation. There is a profound differ- 
ence, because of the misunderstanding which can attach to either of 
those or other synonymous terms. I think that our high courts do 
make law and necessarily make law where there is either a gap in 
legislation, leaving the adjudication of rights, whether private or 
public, to the determination of the courts, or in interpretation of 
statutes and constitutions. Our constitutions were wisely framed in 
almost all respects, and particularly the Federal Constitution, in 
broad and general terms, so that as Marshall said, “They might en- 
dure forever.” 

From almost the beginning of our Federal system our courts, par- 
ticularly the Federal courts, have found it necessar y to interpret the 
Constitution. For example, take the broad phrase of power in the 
commerce clause, if you will. What iscommerce? The views of the 
courts as to what is commerce between the States have changed over 
the years. Witness the fairly recent decision of the Supreme Court, 
to the great consternation of many people of the highest integrity, 
that insurance came under the commerce clause. It had been held to 
the contrary many vears before. That is not legislation, Senator: 
that is making law in the sense of adaptation, of the constitutional 
broad phrase of power to regulate commerce between the States, to 
newer views of the developing: society. 

Mr. Sovrwrine. In other words, it is merely changing the meaning 
of the Constitution in accordance with the Supreme Court’s findings 
according to the social atmosphere of the country ? 

Mr. Ancett. Social atmosphere, practical necessities of the society, 
business demands, the growth of industry beyond the capacity of 
single State unit effectively to control it—there are many reasons for 
adaptation. 

Senator Jenner. That brings up an interesting question: Do you 
think the Supreme Court, in view of these recent decisions—you know 
what I am referring to—has taken cognizance of tlie fact that there 
is a Communist conspiracy that is out to overthrow and destroy not 
only this free government but all free governments of the world ? 
Do you think they have taken that into consideration ! 

Mr. Ancett. I haven't the slightest doubt of it, Senator. I think 
every intelligent, reading, thoughtful American knows that a primary 
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characteristic of communism as principally directed from the Kremlin 
is the conspiracy against the structure of society of the free world. 
It is inconceivable to me. 

Senator Jenner. I wanted to get your opinion on that. 

Mr. Ancex.. It is necessarily a matter of guess on my part. Iam 
not in the personal confidence of the Justices of the Court. 

Senator Jenner. But you have read these decisions ? 

Mr. Anceti. I have read them all; yes. 

Mr. Sourwrne. I had just two more questions about this passage 
from Jefferson. As you pointed out, he spoke very highly of the 

sapabilities of Wythe, Blair, and Pendleton, who were at that time 
the judges of Virginia’s High Court of Chancery. Would you ex- 
press a judgment as to whether the present Justices of the Supreme 
Court are comparable to the judges of that day? 

Mr. Anexts. Isn’t that a question in which I would be impertinent 
to offer a comment of comparison? Caliber of judges varies very much 
from one court to another and from time to time. 

Mr. Sourwine. Jefferson’s statement made it appear that he con- 
sidered it very important. 

Mr. Ancetu. Yes, he did, and, of course, it is important. The judges 
are human beings and they vary in their abilities, that peculiar quality 
which makes for or against being a great judge. 

Mr. Sourwine. The third question about this passage from Jeffer- 
son: You did not, of course, intend to set Mr. Jefferson up against the 
Constitution ? 

Mr. AncEtuL. Far from it. 

Mr. Sovurwine. So that it would appear that you were arguing here 
not the constitutionality of what is proposed in this bill, not Congress’ 

right to do it, but merely the advisability of doing it / 

“Mr. ANGELL. Precisely. 

Senator Jenner. In other words, you realize Congress has the 
authority to do it under the Constitution ? 

Mr. Ancoeuu. As specified in Article 3. I am glad you brought it 
up, Mr. Sourwine. It is a very, very pertinent question, I might say. 

Senator JENNER. You may proceed. 

Mr. Ancrety. I would like to refer you to the very considered state- 
ment which was put out in the fall of 1956, and later introduced into 
the Congressional Record in January 1957, which is quoted on page 2 
of my written statement, by a group of lawyers headed by Senator 
George Wharton Pepper on the function of the Supreme Court and its 
relationship to our whole Federal system. I think that statement is 
worth my reading aloud, sir, if I may. It is so much in point. 

Senator Jenner. Go right ahead. 

Mr. Sourwine. Before you read it, do you know any of the signers 
of that statement or the majority of them, perhaps? 

Mr. Anceuy. I know personally quite a number of them, certainly 
not all of them. 

Mr. Sourwine. Do you know how that statement was initiated ? 

Mr. ANGELL. ae I do. 

Mr. Sourwine. Could you tell us? 

Mr. ANGELL. 7 had a hand in initiating it. 

Mr. Sourwrne. Yes, sir. 

Mr. AncEty. There were several of, may I say, us, who later became 
signers of that statement, who quite separately one from the other as 
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lawyers—this is in my private capacity as a lawyer and had nothing to 
do with my position in the Civil Liberties Union—became very much 
disturbed by the nature and absurdity of some of the attacks upon the 
Supreme Court, which were then already current; and two or three of 
us, together with Senator Pepper—probably the dean of the American 
bar, who was greatly revered in our profession—brought this to his 
attention with the suggestion that a careful statement on the function 
of the Supreme Court in our whole legal system and in our structure 
of government should be prepared after due investigation and circu- 
lated among a representative group of American lawyers in the hope 
that they might adhere to it and authorize the use of their signatures. 
That is the procedure which was followed. The statement was pre- 
pared. It was circulated in advance to about 150 American lawyers in 
practically every State of the Union. 

The circulation was originally undertaken from Senator Pepper’s 
office in the summer of 1956 after it had been prepared. At that 
point, being then, well I forget whether it was 89, or some such age, 
nearly that, he became ill and couldn’t go to his office regularly. The 
devolvement happened upon me as one of the original starting group, 
and I sent out the statement to this larger group after some 30 or 40 
of us had already indicated our approval of it. When the letters of 
approval, all of them in writing, had come in from slightly over a 
hundred lawyers, we then put it out as a public release and statement. 
It appeared in the American Bar Association Journal. 

Mr. Sourwine. It was very widely printed ? 

Mr. AnceLL. Yes; it was very widely printed. We produced it in 
whole or in part in a great many newspapers around the country 
and in full in a number of local bar associations. 

Mr. Sourwine. You drafted the statement ? 

Mr. Ancetu. I had no part in drafting the statement. It was done 
by a man who is a scholar in constitutional law, one of the original 
group whom we drew in one of the small conferences with Senator 
Pepper. 

Mr. Sourwtng. Who was the drafter ? 

Mr. Ancety. Professor Paul Froyen, of Harvard Law School, who 
in his younger years had been a secretary to one of the Justices of the 
Supreme Court. I have forgotten now which one. 

Mr. Sourwine. His name is well known. 

Mr. Anceuu. Yes; he is recognized as an outstanding scholar. 

Mr. Sourwine. I thought it was of considerable interest to develop 
that. 

Mr. ANGELL. I would like to read the statement if I may. 

Senator Jenner. Go ahead. 

Mr. ANGELL (reading) : 

The Constitution is our supreme law. In many of its important provisions 
it speaks in general terms, as is fitting in a document intended, as John Marshall 
declared, “to endure for ages to come.” In cases of disagreement we have estab- 
lished the judiciary to interpret the Constitution for us. 

Mr. Sourwine. If I may interrupt, sir, at that point. Is there any 
judicial decision on that point? Is there authority for that statement 
that the judiciary was established to interpret the Constitution that 
you know of offhand ? 

Mr. Ancetu. I am not sure I understand your question, Mr. Sour- 
wine. Doesn’t it go back at least to Marbury v. Madison in 1809, which 
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for the first time in the Federal courts, I believe, announced an implied 
power of judicial review, so-called judicial supremacy with respect 
to acts of other of the branches of the government ? 

Mr. Sourwine. I wouldn’t press the point, but I wondered if it 
were a matter of interpreting the Constitution or expounding and 
applying it. 

r. ANGELL. I don’t appreciate any difference between those terms, 
at least in my understanding of your use of them, I would say. 

Mr. Sourwine. There would be no disagreement if you would inter- 
pret it to mean expound and apply. 

Mr. ANGELL (reading) : 

The Supreme Court is the embodiment of judicial power, and under its evolv- 
ing interpretation of the great constitutional clauses—commerce among the 
States, due process of law, and equal protection of the laws, to name examples— 
we have achieved national unity, a nationwide market for goods, and government 
under the guarantees of the Bill of Rights. To accuse the Court of usurping 
authority when it reviews legislative acts, or of exercising “naked power” is to 
jeopardize the very institution of judicial review * * * 

Mr. Sourwine. Might I ask you a question, sir, about the passage 
you have just read? You speak of its evolving interpretation. By 
that you mean the changes in meaning which the Court has brought 
about through the years? 

Mr. Ancett. Both development and application of the meaning 
where there had been no previous occasion to apply this 

Mr. Sourwine. But you had pointed out there had been changes in 
meaning. 

Mr. Ancetu. Secondly, changes. 

Mr. Sovurwine. That is right. Then you speak of “* * * we have 
achieved national unity, a nationwide market for goods, and govern- 
ment under the guarantees of the Bill of Rights” under this evolving 
interpretation as you have defined it. Did you mean to say that these 
things were in any sense the result of the changes the Supreme Court 
had made in the meaning of the Constitution, or did they simply 
occur concurrently with the changes? 

Mr. Ancor. Probably both, Mr. Sourwine. That is such a large 
question. Without question it would take economic development and 
national resources. 

Mr. Sourwine. It would appear you intended to give the Supreme 
Court some of the credit for the development in this country of national 
unity, of a nationwide market for goods, and government under the 
guarantees of the Bill of Rights. 

Mr. Ancety. Yes; definitely. 

Mr. Sourwine. Now, one more question. You say: “To accuse the 
Court of usurping authority when it reviews legislative acts,” acts 
being acts of Congress and actions being things which the legislative 
body does pursuant to its legislative function other than the enacting 
of legislation. Do you see the difference ? 

Mr. Ancett. You mean the investigative process, for example, 
normally done through committees ¢ 

Senator Jenner. That would be one example. 

Mr. Ancetu. Do I see any difference ? 

Mr. Sourwine. Between Supreme Court control over legislative 
acts rather than actions. 
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Mr. Ancetx. Not in the difference of the powers of the Court unless 
one wishes to challenge the concept of the Aoestine of judicial review 
as to the constitutionality of statutes. 

Mr. Sourwine. You think the Court has always had the right to 
supervise the actions of the legislative branch ? 

Mr. Anceti. Within the applic ation of constitutional principles, 
yes, but that doesn’t mean supervision in every respect, of course. 

Mr. Sourwine. Of course, they haven't asserted it in every respect 
yet. 

Mr. Anceti. That ends my quotation from that statement of the 
lawyer group headed by Senator Pepper. I do submit, sir, that the 
proper functioning of the Federal judiciary, particularly in inter- 
preting basic constitutional provisions, dictates the necessity for main- 
taining the appellate jurisdiction of the Supreme Court generally and 
in the same five areas which this bill under discussion would strip 
away. 

Mr. Sourwtxe. Do you think the Congress has any discretion with 
respect to the appellate jurisdiction which the Supreme Court shall 
have ? 

Mr. Anceti. Yes, there is. If this is the same matter we alluded to 
before, was it not, Mr. Sourwine, the clause in article III of the 
Constitution ? 

Mr. Sourwine. Yes. 

Mr. Ancetx. That is why I inserted that word “generally” in here 
so you wouldn’t be making an assertion to the contrary. 

Mr. Sourwine. Exactly. 

In other words, the Supreme Court has no vested interest in any of 
its present appellate jurisdiction ? 

Senator Jenner. No. 

Mr. Anceu. Well, by vested interest do you mean a constitutional 
right of appellate review / 

Mr. Sourwine. That is right, to hold onto any particular segment 
of its appellate review authority. 

Mr. Ancext. I do not think that it has. I believe the contrary view 
was at one time expressed by Mr. Justice Story, of course, 125 years 
ago, that the Supreme Court under the Constitution had an inherent 
judicial power of appellate review. It was a very interesting theory 
that was expressed by him, but I think that has been abandoned. 

Mr. Sourwrne. What Story said, wasn’t it, Mr. Angell, that the 
Constitution in article II gave the Supreme Court appellate powers, 
and that the powers stem from the Constitution, subject to restriction 
and regulation by the Congress, rather than stemming, as the weight 
of authority has been, from the judiciary act and subsequent acts of 
Congress? 

Mr. Ancetu. I think that is a correct statement. 

Mr. Sourwrne. The major holding has been that the Supreme Court 
had no appellate jurisdiction except what Congress by act gave it, 
and Mr. Story’s view, which has been followed in some cases, was 
that the appellate authority flowed from the Constitution itself, but 
subject to the restrictions and regulations of the Constitution. Would 
that accord with your memory of the thing? 

Mr. Angell. That accords with my memory. I haven’t read that 
in a long time, and I didn’t come here intending to discuss that par- 
ticular point. 
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Mr. Sourwine. The most interesting factor in that point, it would 
appear, is it not, that if the appellate ‘author ity stems from the Con- 
stitution, then if Congress should repeal all of the judiciary acts, 
the Supreme Court would still stand vested with complete appellate 
authority / 

Mr. AnGeLu. Under that original view, yes. 

Mr. Sourwine. And in that case ev erybody would have a right of 
appeal to the Supreme Court in every case, wouldn’t he? 

Mr. ANGELL. I suppose so. 

Mr. Sovrwine. Which is probably why, is it not, that the Judiciary 
Act even a hundred years ago gave the Supreme Court the power 
to grant or withhold certiorari, because otherwise they would be del- 
uged with cases, if there were an absolute right of appeal to the 
Supreme Court? 

Mr. AnceLt. Obviously. 

Mr. Sourwine. Yes. 

Mr. Anceti. As many of us have noted with great interest in the 
last 2 or 3 weeks that the revered Judge Learned Hand, retired judge 
of the sec ond circuit, has been delivering the Oliver Wendell Holmes 
lectures at the Harvard Law School, and many of us are extremely 
ager to obtain the full text of those lectures that are about to be 
published. 

Mr. Sourwine. So is the committee, sir. We have attempted to get 
them for the record. 

Mr. AnceLL. There is a quotation which I would like to read, being 
brief. It appears at the top of page 3 of my written statement—I think 
it is textually correct—in which the judge said, discussing apparently 
this very same subject matter, although not your specific bill, Senator 
Jenner—I mean the subject matter itself—and I quote : 

* * * it was probable, if indeed it was not certain that without some arbiter 
whose decision should be final the whole system would have collapsed, for it 
was extremely unlikely that the executive or the legislature, having once de- 
cided, would yield to the contrary holding of another “department” even of the 
courts * * * By the independenc of their tenure (the insertion of the words 
“the courts” there is necessary to give it proper meaning) (the courts) were 
least likely to be influenced by diverting pressure. It was not a lawless act to 
import into the Constitution such a grant of power. 

That concept of the function of the courts has been there for the 
last 140 years. 

Mr. Sourwine. Do you agree with Judge Hand that it was im- 
ported into the Constitution ? 

Mr. ANGELL. It is not there by any specific grant of language, no 
question about that. 

I think it is quite relevant to cite to you, sir, the apparent fact— 
perhaps I am being unduly cautious in the use of the adjective “ap- 
parent”—it is my legal training—that the high courts of every one of 
the 48 States have assumed, each of them on numerous occasions, to 
exercise this same function of judicial review, sometimes characterized 
as judicial supremacy, meaning with respect to the constitutionality 
and legality of acts or actions of the legislative branch and executive 
branch of the Government, and it is further interesting that in none of 
the State constitutions, I believe, is there any such express proscription 
of judicial power. The high courts of the States have ciptiinad and 
exercised that same function in power as has the Supreme Court and 
the courts of appeal of the Federal system. 
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Mr. Sourwrne. You are saying that whereas the Constitution does 
have an inhibition on the Court in that Congress may regulate or re- 
strict appellate jurisdiction of the Court, in the States the State high 
courts have no provision by State law or State constiution ? 

Mr. Ancetu. I am not going as far as that, sir. 

Mr. Sourwine. I misunderstood. 

Mr. Ancexu. The question is an excellent one because it should be 
understood to be a proper limit tomy statement. Whether there is any 

roscription in the various State constitutions as to the power of the 

State legislatures to grant, exclude, or limit appellate jurisdiction of 
their own high courts, I do not know. 

Mr. Sourwine. I don’t, either. I think it would not be strange if 
there were none, because, ‘after all, isn’t it true that the power of the 
Federal Government, including the judicial power, is only such power 
as the people of the States grant it in the Constitution. All of the rest 
of it was withheld for the States. So, the judicial power of the Fed- 
eral Government is only what the people granted in the Constitution 
and subject to the restrictions they put in the Constitution, and all of 
the rest of the judicial power is vested back in the States. 

Mr. AnceEtv. I agree, but the Federal Constitution, as we all know, 
contains no proscription of power of judicial review in the sense that 
you or I are using the term. 

Mr. Sourwine. You are making a distinction, and a very proper 
one, between judicial review and appellate jurisdiction. 

Mr. Anceu. I am talking about the function of judicial review, 
generally. 

Mr. Sourwine. Judicial review is merely the right of the individual 
to have the Court pass upon some act which he says infringed his 
rights. 

Mr. Anceti. And the power of the Court to declare that some act 
of government has infringed his rights, either by so-called unconstitu- 
tional application of a valid statute or executive regulation or by the 
fact that the Court finds the statute or the executive act is unconstitu- 
tional. 

Mr. Sourwine. But, in that sense, judicial review may be original 
jurisdiction. It doesn’t have to be appellate jurisdiction. 

Mr. Ancett. Maybe. 

Mr. Sourwtne. Appellate jurisdiction is something entirely sepa- 
rate. A man has judicial review or a court exercises the power of 
judicial review, but it need not be an appellate court that does it. 
It may be a district court or an intermediate appellate court. 

Mr. Anoetu. It may be a court of intermediate appeals; I quite 
agree. In this same connection, Mr. Chairman, I would like to call 
to your attention, briefly, and necessarily i in almost general terms, the 
expressions of approval of the functions of judicial review in our 
courts, particularly the Supreme Court, by leading personalities of 
the past and a few of the present. There is the famous passage that 
is known to many of us lawyers in a lecture or essay by Mr. Justice 
Holmes, when he was on the Court, in which he said, and I quote: 


I do not think the United States would come to an énd if we lost our power to 
declare an act of Congress void. I do think the Union would be imperiled if 
we could not make that declaration as to the laws of the several States, for one 
in my place sees how often a local policy prevails with those who are not trained 
to national views and how often action is taken that embodies what the com- 
merce clause was meant to end. 
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Then judge, as he was then, of the New York Court of Appeals, the 
State court later, Mr. Justice Cardozo wrote in his book, The Nature of 
Judicial Process, and this, again, is a brief quotation, Senator: 


The great ideals of liberty and equality are preserved against the assaults 
of the expediency of a passing hour, the erosion of small encroachments, the 
scorn and derision of those who have no patience with general principles by 
enshrining them in constitutions and consecrating to the task of their protection 
a body of defenders. By conscious or subconscious influence, the presence of 
the restraining power aloof in the background, but, nonetheless, always in reserve, 
tends to stabilize and rationalize the legislative judgment, to infuse it with the 
glow of principle to hold the standard aloft and visible for those who must run 


the race and keep faith. 
And just a few years later, in 1924, President Calvin Coolidge in a 
speech said: 


If the powers of the Supreme Court were curtailed, particularly the power 
of judicial review, the historian would close a chapter of American history with 
the comment that the people had shown they are incapable of self-government 
and the American Republic had proved a failure. 

I cite to you, sir, that in 1923 the Massachusetts Bar Association 
unanimously resolved it was opposed to any alteration in the authority 
and power of the Supreme Court. 

Mr. Sourwine. Have you left the point of judicial review, or do 
you have more quotes ? 

Mr. Ancetu. There are a few more here which I would like to refer 
to, if I may. 

Mr. Sourwrne. Go ahead. 

Mr. ANGELL. President Wilson, in his book, The Constitutional Gov- 
ernment of the United States, said: 


The constitutional Government of the United States and the constitutional 
power of the courts constitute the ultimate safeguard alike of individual 
privilege and of governmental prerogative and that our judiciary is the balance 


wheel of our whole system. 

Dean Eugene Rostow, the great scholar of the New York Law 
School, wrote, in his Spirit of the Common Law, that the doctrine 
of supremacy of law and consequent judicial power over unconstitu- 
tional legislation is bitterly attacked in the land of its origin and is 
endangering the independence and authority of the Court, which is 
the central ‘point of the Anglo-American system. 

I have a number of other similar references which I will not read 
in detail here. Suppose I merely refer to the writers. 

Mr. Sourwine. Do you want to offer them for the record ? 

Mr. Ancett. Well, not in this particular form. It is too lengthy. 
That is all, Mr. Sourwine. Let me give you the names and references. 

Mr. Sourwrne. You have the specific quotes ? 

Mr. ANGELL. Yes. 

Mr. Sourwrne. If you do, you can submit that, and all that will be 
in the record at this particular point is what you have marked. 

Mr. Ancett. I will doso. 

Mr. Sourwine. You can mark it at the end of the hearing and sub- 
mit it for the record at this point, if the chairman will so rule. 

Senator Jenner. I will so rule, and it may be inserted in the record. 


Mr. AnGeu. I will mark these and give them to you afterward then. 
Senator Jenner. That will be fine. 
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(The material is as follows :) 


Cahn, Edmund, Supreme Court and Supreme Law, 1954, introduction, page 19: 

“Judicial review is always more than pure and simple enforcement of the 
Constitution; in addition, it always comprises express or tacit interpreta- 
tion of the Constitution, or, in other words, a continual process of adjusting 
and adapting the fundamental fabric. The sanction which Marshall installed 
in Marbury v. Madison should be seen as having served both purposes: it has 
maintained the Constitution not only by giving it legal force but also by provid- 
ing in a substantial measure for continual reshaping and development.” 

Dean Eugene Rostow, of the Yale Law School: 

“The power of constitutional review, to be exercised by some part of the 
Government, is implicit in the conception of a written constitution delegating 
limited powers. A written constitution would promote discord rather than order 
in society if there were no accepted authority to construe it, at least in cases 
of conflicting action by different branches of government or of constitutionally 
unauthorized government action against prema * (The Democratic Charac- 
ter of Judicial Review, 66 Harv. L. Rev. 193 (1952). 

Rostow further states: “The political Seal ditiiin underlying the survival of 
the power [of judicial review] is that there are some phases of American life 
which should be beyond the reach of any majority, save by constitutional amend- 
ment. In Mr. Justice Jackson’s phrase, ‘One’s right to life, liberty, and property, 
to free speech, a free press, freedom of worship and assembly, and other funda- 
mental rights may not be submitted to vote; they depend on the outcome of no 
elections’ (West Virginia State Board of Education v. Barnette, 319 U. S. 624, 
638 (1943)).” Id. at 197. 

Mr. Sourwtne. All of those persons referring to judicial review and 
the right of judicial review were extremely knowledgeable people, and 
it must be presumed that they understand the distinction here between 
judicial review and appellate jurisdiction, isn’t that correct ? 

Mr. Ancetit. I would think so without doubt, Mr. Sourwine. 
Surely they must have. 

Mr. SourwIne. Surely. 

Mr. Anceti. I would now like to comment more directly upon the 
effect of this bill if it became law, in my judgment, sir. I think that 
one of the important aspects of judicial review by any high court of 
our Nation or of the States is that uniformity may be thus achieved 
between otherwise, and inevitably at times, conflicting interpretations 
of the law, declarations of what the law is, what a statute or consti- 
tutional phrase means by inferior courts of that particular system, 
Federal or State. 

If I may use a simple metaphor, sir—and you won't take offense 
at the language I use, it is not personal, we are talking ideas and con- 
cepts—it seems to me ‘that your bill presupposes that a fire has broken 
out in our constitutional system, particularly in the five areas. 

Senator JENNER. Only in the one phase. 

Mr. Anceii. In the five areas which are the subject matter of your 
bill. 

Senator JENNER. That is right. 

Mr. Anceti. And you are going to put out the fire, so to speak, by 
this bill. I think the effect of this bill, if it were adopted, would be 
to stamp upon the fire, but simply to spread the sparks wider. I 
think the result would be not only would you have other courts, lower 
Federal courts, I am talking about, and high courts of the States 
probably, following the decisions already arinounced, upon which 
I take it your bill is based. You are in disagreement with those 
decisions and many others have disagreed with them, of course. But 
there then would be a willful act of uniformity in those areas of the 
law where uniformity is highly important. I made quite an exami- 
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nation of the last two published volumes of the Supreme Court deci- 
sions and of the so-called advance sheets of more recent cases not 
yet bound up, and I found there 11 decisions of the Supreme Court 
in which it appears that the Court granted certiorari addressed to 
a lower court, Federal or State. Excuse me, these are all cases 
of certiorari addressed to the lower Federal courts in order to de- 
termine a conflict between the decisions of two or more of the Federal 
circuits on the same or similar point of law. 

There are 11 of those cases where the Court took the case from the 
lower court in order to settle conflict between the circuits on matters 
of Federal law, and they were not in these particular areas, sir, which 
your bill is. 

Mr. Sourwine. Do you know, sir, in how many cases in recent years 
or in any recent year the Supreme Court has granted certiorari with 
the ultimate effect of reversing what theretofore had been a uniform 
rule of the circuit court ¢ 

Mr. Ancetit. No;I donot. These 11 cases, for example, and I shall 
not trouble you with the citation of the names, it is not particularly 
relevant here, but those cases dealt with such widely varying subjects 
of Federal! law as the Robinson Patman Act, the question of whether 
a civilian dependent accompanying the Armed Forces overseas may be 
tried by an American court-martial, the power of the district court to 
suspend sentence after the prisoner has Leal to serve a cumulative 
sentence, the Surplus Property Act of 1942, the Portal to Portal Act 
in relation to the Fair Labor Standards Act, two of these cases had to 
do with sections of the Internal Revenue Code, another with the Fair 
Labor Standards Act, one had to do with the right to appeal certain 
decisions, venue for certain Federal offenses, and the Federal Com- 
munications Act of 1934 with respect to wiretapping. 

I think uniformity in most of the respects at least to which your bill 
is address, sir, is of vital importance. I think that matters of subver- 
sion attempts against the security of our Government, that there must 
be a uniform rule, one uniform interpretation of the constitutional 
provisions and of any of the statutes. 

May I say that point in parentheses, as it were, that although I 
appear here in my capacity as chairman of the board of the American 
Civil Liberties Union, of which I have stated the purposes, I think it 
is understood, I believe, that my own experience bas been such as to 
give me—I don’t wish to claim qualities of experience beyond their 
fair scope—I have had practical direct experience with the problem 
of subversion, security, of loyalty of Government employees. For 214 
years I was the chairman of the Federal Review Board for the States 
of New York and New Jersey, having power over—and our board sat 
upon the loyalty under the earlier form of the Executive order of the 
President during the presidency of Mr. Truman—all of the Federal 
employees in the States of New York and New Jersey, and there are 
more Federal employees in New York than anywhere else except in the 
District of Columbia. We had a large board. We hada great many 
hundreds of so-called files of the FBI to examine. I gave a great 
deal of time actively to that work. I have therefore had some ex- 
perience with and some knowledge of the problems in this area, part of 
which, sir, your bill is addressed. I am not unmindful of those 
problems, I beg you to believe. 
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In my earlier years as a young man I was an officer of the American 
Army for nearly 2 years in France in the First World War, and most 
of that time I was in the counterespionage branch of our military 
service. That wouldn’t involve Communists, it happened to involve 
the Germans at that time, but the basic problems are much the same. 

Mr. Sourwine. Sir, does it concern you that the Supreme Court, 
by its decision in the Nelson case, has overthrown the antisubversion 
acts and activities of 42 States and has done so on the basis of the claim 
that the Congress by enactment of the Smith Act had preempted the 
field, and the Court then, in the Yates case, has made a shambles of 
the Smith Act and made it useless for all practical purposes as against 
Communists and it has resulted in the freeing of virtually all of those 
convicted under the Smith Act? 

Senator Jenner. And dismissals of many cases pending. 

Mr. Ancext. Let’s take the two cases one at a time. 

Mr. Sourwine. I want to know whether you are concerned with the 
net effect. In other words, the States can’t act against subversion be- 
cause the Court says the Smith Act is the predominant act in the field, 
and the Smith Act is tossed out of the window, so what is left? Does 
that situation concern you ? 

Mr. Ancoeutx. If that were the full result, I would be concerned. 
I doubt it is, sir. I differ with what I understand to be your char- 
acterization of the effect of those two decisions. Take the Nelson case 
first. Note that the holding that the adoption of the Smith Act by 
the Federal Congress had preempted the field of legislative control 
over subversive action against the National Government was announced 
and applied by the Supreme Court of Pennsylvania. The decision 
of the Supreme Court was an aflirmance of that holding. As I read 
that decision it is not a holding either that Congress could not, by an 
amendment to the Smith Act or by a new statute, expressly state its 
intention to leave to the States the power to enact supplementary or 
parallel controlling legislation with respect to acts of subversion 
against the National Government, and that the States could not enact 
their own statutes with respect to sedition against the State govern- 
ments. 

Now, the opinion in the Nelson cases notes in quotation, I believe, 
from the opinion of the Supreme Court of Pennsylvania which it 
affirmed, that there was nothing in the record of the case as developed 
at trial in the State courts of Pennsylvania to show that there had 
been any act of subversion against the State of Pennsylvania. The 
acts of Nelson et al., the defendants accused and convicted, were di- 
rected against the Federal Government. 

The decision of the Supreme Court, in my belief, Mr. Sourwine, is 
one of interpretation of the intent of Congress in the Smith Act, 
namely, to take unto itself exclusive jurisdiction. It is not, I believe, 
a holding that Congress could not by express enactment permit the 
States also to legislate even against subversion directed toward the 
National Government. 

Mr. Sourwine. You know, do you not, that since the decision in the 
Nelson case, State court after State court has-held that its State’s anti- 
subversive law was no longer valid and effective? 

Mr. ANGELL. Because of the decision ? 

Mr. Sourwrine. It was the effect I was discussing. I wasn’t attempt- 
ing to go into the decision. The effect has been that, on the judgment 
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of a series of State supreme courts, the State acts are now null and 
void. 

Mr. ANGELL. I believe in many of these States it was so viewed. 

Mr. Sourwine. Do you have any question that the Supreme Court in 
the Yates and Schneiderman case has rendered the Smith Act for all 
practical purposes useless in combating subversion ? ) 

Mr. Ance.u. I wouldn’t agree with that conclusion, Mr. Sourwine. 

Mr. Sourwine. I wouldn’t want to force it on you. 

Mr. Ancetui. The decision in the Yates case, as I understand it, is 
twofold. One, as to subsection (b), I think it is, of paragraph B of 
section 2 of the Smith Act, interpretation of the meaning of the word 
“organize” and “organizing,” and in accordance with a time-old rule 
of criminal legislation that the narrowest meaningful interpretation 
shall be put upon a statute of criminal penalty in general protection 
of the accused whatever their political stripe may be. 

Mr. Sourwine. But that important word there is meaningful, isn’t 
it. 

Mr. AnceELL. I agree it is meaningful. 

Mr. Sourwine. The important word is meaningful. You agree 
there is also a rule of statutory interpretation that the legislative 
body shall never be presumed to have done a vain and void thing in 
which there is an interpretation. 

Mr. Ance.i. L agree. 

Mr. Sourwine. At the time the Smith Act was enacted there had 
been no reorganization of the Communist Party in 1945, had there, 
because that day had not yet come? 

Mr. Anceti. That is right. 

Mr. Sourwine. So under the interpretation which the Supreme 
Court has placed upon the Smith Act, the organizing section would 
have been void at the time it was enacted. 

Mr. Ancett. What the Court did in the Yates case in the inter- 
Errore of the organizing question was to deal with the statute of 

imitations. It remains for the Congress, of which you are a dis- 
tinguished Member, Senator Jenner, to enlarge the statutory period 
of proscription or narrow it, as you please. That is a matter clearly 
within the power of the Congress. 

Mr. Sourwrne. You will agree, won’t you, however, that if the 
interpretation the Supreme Court places upon this had been placed 
upon it as of the time it was enacted, then as of that time it would 
have had no effect against any person in the Communist Party? 

Mr. Anoetu. I am not disagreeing with you when I say frankly I 
am not sure I follow you. 

Mr. Sourwine. The Communist Party had been organized many 
years prior to the enactment of the Smith Act, and the reorganization 
which the Supreme Court now says was the last organization of the 
party took place in 1945, which was after the enactment of the Smith 
Act, so at the time of the enactment of the Smith Act organize meant 
to form the party. Then the act was inoperative as against 
Communists. 


one Ance... Because the organizing period went back to many years 
ore. 


Mr. Sourwrne. Many years before this statute. 
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Mr. Anoetz. Well, you would agree at the same time, I take it, that 
acts done before a criminal statute is adopted cannot be made ex post 
facto criminal, of course. 

Mr. Sourwrine. That principle isn’t involved here, though. 

Mr. Ancoet. There again, it simply remains for the Congress to 
adopt an amending statute, a broadening statute of the Smith Act. 

Mr. Sourwine. But the Supreme Court has said, has it not, that 
at the time the Congress passed that act it had no applicability to 
Communists ? 

Mr. Anceti. Well, unless the organization of a particular branch of 
the Communist Party in the United States, I don’t know, a State 
branch, for instance, might have taken place in subsequent years. 

Mr. Sourwine. But the Supreme Court has negatived that in its 
decision in the Smith case, in defining organization, that organizing 
local units or sections is not what is contemplated by the law. That is 
what I was asking you; were you concerned about the total effects of 
this, not as to the particular rightness or wrongness, but the total effect 
of it to first invalidate the State laws and then to invalidate the Federal 
law? 

Mr. Anceti. The whole effect of the holding in the Yates case was 
that, as was charged by Judge Medina to the jury in the Dennis case, 
to bring the acts of one accused of violation of the Smith Act within the 
scope: there must be more than merely words of advocacy. There 
must be either an overt act, although paragraph A, section 2, does not 
speak itself of an act, but the effect of the words used, the advocacy 
must be an incitement to action, not necessarily at the moment but 
at some time in the future. 

Mr. Sourwing. The Supreme Court, in other words, said that mere 
advocacy of violent overthrow of the Government of the United States 
is not unlawful and illegal under the Smith Act unless it involves an 
incitement to action. 

Mr. Ancett. An interpretation of the meaning of the Smith Act 
language is used, as I understand it, and that has been in accordance 
with earlier holdings of the Supreme Court on the other statutes. 

Senator Jenner. Would you explain to me what does the Supreme 
Court mean by that ? 

Mr. Anceii. You are asking me, sir, to explain what is intended 
in the language of the justices? Once again, sir, that is perhaps a 
presumptious thing on the part of a private individual to say what 
the Court means by its language. 

Mr. Sourwrne. Can you say this, sir: Can you tell us how it is pos- 
sible to advocate the overthrow of the Government of the United States 
by force and violence without inciting to action ? 

Mr. Anceti. That depends always, I believe, upon the particular 
circumstances of the kind of words used, the circumstances under which 
they are used, and you will find a good many of the cases since the 
decision in the Schenks v. United States case, which was the applica- 
tion of the Espionage Act of 1917 and the whole line of cases in which 
that problem is involved. It is the same problem that you put to me 
a moment ago, Senator Jenner. I think it has been dealt with by the 
Court in determining whether the acts of the convicted accused who 
comes before the Court on appeal, ultimate appeal, are either overt 
acts in the legal sense of that word or are incitements to action. I note 
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that many of those decisions where the clear and present danger rule, 
that famous rule originated with Holmes and Brandeis, was announced, 
resulted often by a divided Court, but occasionally by a unanimous 
Court in upholding the conviction because the words used, written or 
spoken were held by the Court to be an incitement to action forbidden 
by the statute and clearly within the power of the legislature to penal- 
ize. It is a problem of particular circumstances, sir. I don’t think 
anyone can give, certainly least of all I, a rule of thumb answer in 
general terms which will hold good and carries an analytical meaning. 

Mr. Sourwine. You do not think then that the decision in the Yates 
case has rendered the Smith Act virtually unenforceable ? 

Mr. Ange. No, I don’t think so, sir. I am not a prosecutor, but 
frankly, I doubt it. ‘ 

Mr. Sovrwine. You know that the Federal prosecutors have dis- 
missed virtually all of the Smith Act cases which were pending. 

Mr. Ancety. I have read that a good many of them have been 
dismissed. 

Mr. Sourwine. That must have been based on their judgment that 
the aet was now unenforceable; if they thought they had cases, they 
would have gone ahead. 

Mr. Aneett. Is that a reason for stripping the Supreme Court of 
jurisdiction ¢ 

Mr. Sourwinz. I am sorry. I didn’t mean to be argumentative. 
IT am attempting to get your views. If you say it is not, that is what 
we want to know. 

Senator Jenner. Let’s proceed here as fast as we can with the wit- 
ness and counsel because we have two other witnesses and it is now 
18 minutes of twelve. 

Mr. Ancett. May I comment briefly, sir. I do this with some sense 
of diffidence at least because I am now criticizing some of your own 
testimony and remarks on the Senate floor in support of this bill, but 
I am confident, may I say, that you recognize that honest men may 
differ. in their views and that all reasonable views may properly be 
eaprenneen 

enator JENNER. May I say I am used to criticism, so go right 
ahead. 

Mr. Ancetx. I think, sir, that your statement as to the Jencks de- 
cision, that Jencks could paw thro the FBI files to his own satis- 
faction, without any interference from a judge is mistaken. 

Senator Jenner. Don’t you think the Attorney General felt the 
same way or else we wouldn’t have had to rush legislation last: session 
to correct the situation ? 

Mr. Ancrty. I say there again there is a difference as to what some- 
body else thought. 

Senator Jenner. Surely. 

Mr. Aner. I think the rush for the legislation and the passage 
of that bill which became Public Law 269, I think, was prompted 
largely by what I venture to believe was.a misunderstanding. This 
does sound presumptuous, I know. I hope it won’t be taken ultimately 
to be as such. A misunderstanding of the Jencks case by some of the 
lower court judges and others who thought that the effect of the 
Jencks decision would be to permit the counsel for the defense at 
the customary pretrial proceeding to obtain access to the FBI files, 
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including, of course, previous statements made by one who was going 
to be a witness against the accused. I don’t think that the Jenks deci- 
sion had anything to do with pretrial examination. I think that the 
general decision only was an application of a long-established general 
rule that where X appears as the witness for one party against the 
other, the opposing party may say, “Did you ever give a report or a 
statement on this subject matter of your present testimony?” If the 
witness says, “Yes, I did,” and often they have forgotten—it is true 
in negligence actions, for instance, where the investigators for the 
street railway company or the railroad come around to the witnesses 
and get statements from them and counsel for the other side then 
says, “Produce that statement,” so as to enable him to see whether 
the testimony then being given accords with what the man said at 
the time he gave the statement, which was at the time of or short} 

after the occurrence in question. It is to enable him to test the credi- 
bility of the witness, both as to honesty and accuracy of his recollec- 
tion. That is an old, old rule, not only in civil cases but in criminal 
cases. That is my eae of the basis of the Jencks decision, 
and not that it gave the accused the liberty, as you put it dramatically, 
to go pawing through all the FBI files. I quite agree that shouldn’t 
be done, of course. There shouldn’t be general access to the FBI files. 
I know too much about what they contain. I have had occasion at the 
- I mentioned myself to read and study too many hundreds of those 


es. 

Mr. Sourwine. You know that legislation has been passed to deal 
with the Jencks case? 

Mr. Ancetu. Yes. 

Mr. Sovurwine. And that it is not involving Senator Jenner’s bill 
2646 ? 

Mr. Anceti. Yes. 

Senator Jenner, a moment ago you spoke of what the views of the 
Attorney General were. There is quoted on page 3 of my written 
testimony here, my written statement, something of what Mr. Brownell 
did say at that time about the principle of the Jencks decision, which 
I think is quite a relevant one. I hope that you may think the remain- 
der of my written statement, which I will not take the time to read, 
worth reading. 

Senator Jenner. It is all in the record. 

Mr. Ancetu. It is all in there. I think this legislation is unneces- 
sary, sir. I think, with all due respect to you, it is highly unwise. 

nator JENNER. We are certainly glad you have appeared, and we 
are very glad to have your views. 

Mr. Aneeti. Thank you for the reception. 

Senator Jenner. The next witness will be A. J. Muste. 

Mr. Sourwine. Mr. Chairman, we have a telegram from Mr. Muste 
stating that he will not be able to appear because he has been called 
to Los Angeles and that he will communicate later about filing a 
statement with the committee. 

Senator Jenner. All right. 
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(The telegram and correspondence are as follows :) 


THE FELLOWSHIP OF RECONCILIATION, 


New York, N. Y., February 19, 1958. 
Mr. J. G. SouRwIne, 


United States Senate Office Building, 
Washington, D. C. 

Dear Sree: I have been informed in a general way of the contents of Senate 
bill 2646 and am told that there are to be hearings on this bill. 

I am writing to ask, in the first place, if you will send me a copy of this bill 
promptly and also of any material relating to it that may be available. 

In the second place, it would appear that this bill has a fundamental bearing 
on certain basic civil liberties and this is a matter in which the Fellowship of 
Reconciliation has always been deeply interested. On behalf of the National 
Council, therefore, of the Fellowship of Reconciliation, I request the opportunity 
of appearing at these hearings on the bill and I should appreciate some indica- 
tion from you when it would be convenient. 

Sincerely, 


A. J. MUSTE. 
FEBRUARY 21, 1958. 
Mr. A. J. MusrTe#, 
The Fellowship of Reconciliation, 
New York, N. Y. 
Deak Mr. Muste: Responding to your letter of February 19, here is a copy 


of the bill S. 2646, together with a printed copy of the previous hearing held 
on this measure. 


In accordance with your request, time has been allotted you to testify on this 
bill on Thursday, February 27. The hearing will convene at 10:30 a.m. in Room 
424, Senate Office Building. 

Your attention is called to the rule of the committee requiring that any wit- 
ness having a statement to present to the committee submit copies 24 hours in 
advance of his testimony. 

Sincerely, 


J. C. Sourwine, Chief Counsel. 


Los ANGELES, CALIF. 
J. G. SOURWINE, 


Senate Judiciary Committee, 
Senate Ofice Building, Washington, D. C.: 


Regret being called Los Angeles and consequent inability act upon your cour- 
teous offer regarding testimony Thursday. Will communicate later about filing 
statement with committee. 


A. J. MUSTE. 
Senator Jenner. George J. Thomas. 


You may be seated. Will you give the committee your full name? 


STATEMENT OF GEORGE J. THOMAS, EXECUTIVE DIRECTOR, THE 
CONGRESS OF FREEDOM, INC. 


Mr. Tuomas. My name is George J. Thomas, of Omaha, Nebr. 

Senator Jenner. Where do you reside in Omaha ? 

Mr. Tuomas. 1330 Turner Boulevard. 

Senator Jenner. Are you here as an individual or are you repre- 
senting some organization ? 

Mr. Tuomas. I am the executive director of the Congress of Free- 
dom. That is an organization which holds annual conventions. 

Senator JENNER. What is the membership of this organization ? 

Mr. Tuomas. The membership is around 500 in that its members 
represent other organizations. 

Senator Jenner. Oh, I see. 
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Mr. Tuomas. So that we really have no idea of how many people 
it does represent, but they come from all over the United States. 

Senator Jenner. You may proceed then. You have a prepared 
statement ? 

Mr. Tuomas. Yes, sir. 

Senator Jenner. Proceed, please. 

Mr. Tuomas. Thank you, Mr. Chairman, for the privilege of ap- 
pearing before your most important committee on this all important 
subject of Senate bill 2646, to limit appellate jurisdiction of the Su- 
preme Court. 

To identify myself, I am the executive director of The Congress 
of Freedom, Inc., with headquarters in Omaha, Nebr. I am also the 
editor of the Greater Nebraskan, a magazine of political opinion. I 
have had an active interest in the government of our Nation for 
many years. My home has been in Nebraska all my life and in 
Omaha for the past 25 years. 

In the personals of the want ads of our daily paper, we often read 
something like this: “Mr. Carlisle Jones hereby serves notice that 
hereafter, he will not be responsible or liable for any bills or debts 
incurred by Phoebe May Jones.” Financially Mr. and Mrs. Jones 
have come to the parting of the ways. 

If the Senate bill 2646, the need for which we are testifying to to- 
day, should finally become law, it would also serve notice that the 
appellate jurisdiction of the Supreme Court had been limited to the 
extent that it could no longer hear cases or actions— 

(1) Against a witness charged with contempt of Congress, or of any com- 
mittee or subcommittee of the United States Congress ; 

(2) Against any officer or agency of the executive branch of the Federal 
Government in the administration of any program established pursuant to 
an act of Congress for the elimination from service as employees in the execu- 
tive branch of individuals whose retention may impair the security of the 
United States Government ; 

(3) Any statute or executive regulation of any State, the general purpose 
of which is to control subversive activities within such State; 

(4) Any rule, bylaw, or regulation adopted by a school board, board of edu- 


cation, board of trustees, or similar body, concerning subversive activities in 
its teaching body ; and 


(5) Any rule, law, or regulation of any State, or of any board of examiners, 
or similar body, or any action or proceeding taken pursuant to any such law, 
rule, or regulation pertaining to the admission of persons to the practice of law 
within the State. 

I have copied, of course, your bill, Senator. 

In other words, the Supreme Court of the United States would 
have lost its access to the privilege of having the last word in cases 
coming under the categories described above. With that we are in 
full accord. 

The record of the decisions that have been handed down during 
the past 4 years having to do with communism and Communists by 
the majority of our United States Supreme Court reads like what 
one might expect to read in a tale of the “Fall of an Empire.” That 
record of something that has occurred in this land of freedom is 
unbelievable. 

Former Senator Herbert R. O’Conor, chairman of the American 
Bar Association’s committee on Communist tactics, strategy, and ob- 
jectives, has reported that “modern history is filled with the wrecks 
of republics which were destroyed from within.” Some of them have 
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been the German Republic, the Kerensky government of Russia, and 
the Republics of Czechoslovakia, Poland, and China. They tried to 
coexist with the Communists who responded by destroying them. 

The National Review, in its issue of February 15, 1958, states 
that within the past 19 months the Supreme Court has reviewed 10 
cases that bear on internal security. In all 10 the Court has found 
in favor of those who appealed against one or another law or ad- 
ministrative regulation designed to protect the Nation against in- 
ternal subversion. These cases have now become almost national red 
lights of warning of the destruction of our Government and our lib- 
erties, if nothing is accomplished to nullify their results. 

The Communist Daily Worker described the effect of these deci- 
sions as follows: 

The Court delivered a triple-barreled attack on (1) the Department of J'us- 
tice and its Smith Act trials; (2) the free-wheeling congressional inquisitions ; 
and (3) the hateful loyalty-security program of the executive. Monday, June 
17, is already a historic landmark. 

The repeal or the weakening of these anti-Communist laws and com- 
mittees is in the forefront of the program of the Communist Party 
of the United States today. 

Already the Supreme Court has dealt a succession of blows at key 
points of the legislative structure erected by Congress for the pro- 
tection of our internal security against this Communist conspiracy. 
Time after time Congress has moved to restore legislative bulwarks, 
and time after time the Supreme Court has knocked out the props 
from under these laws. 

There was a time when the Supreme Court conceived its func- 
tion to be the interpreter of the laws. But for some time now, it 
has apparently considered its function to be the making of the laws. 
Today, the members of the Court go even further. They keep change- 
ing the laws, and even change the meaning of our Constitution. The 
lower courts have recognized this situation and now at times withhold 
decisions awaiting a new decision by the Supreme Court. 

David Lawrence wrote: 

The most spectacular and yet the most sensational happening of our times is 

the manner in which the 48 States are being deprived of their rights by the 
Supreme Court of the United States. 
He was commenting on the decision of the Court that a worker must 
join a labor union or be deprived of his job with the railroad. The 
case had origimated in Nebraska which has a right-to-work amend- 
ment in its State constitution. The decision took from the States 
their power to regulate employment relations. In his concurring 
opinion, Justice Frankfurter virtually acknowledged that the Su- 
preme Court is a political body which changes its views with the 
whims of popular opinion. He lauds this as a virtue. This view 
is contrary to one expressed by Charles Evans Hughes, who, as 
Chief Justice back in 1935, stated that “extraordinary conditions 
do not create or enlarge constitutional power.” 

There is no question but that the Supreme Court is taking undue 
advantage of our Nation’s laws and security. There is no way for 
Congress to invalidate or repeal a decision of the Supreme Court, 
even when that decision is legislative and policymaking in nature. 

ngress can in some cases, according to Senator Jenner, strike 
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down judge-made law by enacting a new law or by correcting the 
Court’s error respecting the intent of the law by a new declaration 
of intent. The Court has to all practical purposes become a legis- 
lative branch of the Government and its feats are not subject to re- 
view. Two Members of Congress last night at Catholic University 
called it an oligarchy. Could the dictates of a Tito or a Khrushchev 
be more arbitrary? These men of the Court have been appointed 
for life. They can decide to hear or not to hear the various cases. 
They control in the ultimate all the lower courts. They choose to 
hear, usually, only about 10 percent of the cases that they are re- 
quested to hear. 

The Justices of the Supreme Court have some 18 clerks. They are 
usually honor graduates of our various law schools. These clerks 
do a great deal of the footwork for the Justices, especially in peti- 
tions for certiorari. 

According to one, William H. Rehnquist, who was a clerk for the 
late Justice Jackson, some of these clerks could have something to 
do with the opinions rendered by the Court. Some are imbued 
with deeply held notions about right and wrong and in some of their 
youthful exuberance permit their notions to engender a cynical dis- 
respect for the capabilities of anyone, including Justices, who may 
disagree with them. These clerks are known to have considerable to 
do with formulating and the writing of some of the opinions handed 
down by the Court. During the period Rehnquist was connected with 
the Court, some of the tenets of the “liberal” point of view which 
commanded the sympathy of a majority of the clerks were extreme 
solicitude for the claims of Communists and other criminal defendants, 
expansion of Federal power at the expense of private, great sympathy 
toward any governmental regulation of business—in short, the olitice! 
philosophy now espoused by Chief Justice Earl Warren. This par- 
ticular bias of the clerks could have affected the Court’s certiorari 
decisions. Where any such bias did exist, its direction was to the 
political left. 

An earlier clerk in the Supreme Court was Alger Hiss, whose 
employer was Justice Frankfurter. And Felix Frankfurter was a 
very close friend of Justice Oliver Wendell Holmes. George S. 
Montgomery, Jr., a prominent lawyer of New York City, in a speech 
before our Congress of Freedom in the Veterans’ War Memorial 
Auditorium in San Francisco in 1955 described this strange relation- 
ship between these two men. 

It began in 1916, when Holmes was 75 and Frankfurter 23. It 
lasted through the years and resulted in the publishing recently of two 
volumes of letters. These volumes are very appropriately introduced 
by Mr. Felix Frankfurter, with the salutation “Dear Felix” on every 
other page. 

You will find many significant things in these letters but probably 
the most significant 1s the great tie that these two men had in that 
they had an utter contempt for God, not merely for God, because 
they did not believe in God, but for the very ideal of God, and for any 
on being who was so stupid as to believe in God or the things of 
the Spirit. 

Ol a Wendell Holmes also had the utmost contempt for our Ameri- 
can Constitution and during his long career we find instance after in- 
stance where he did his best to circumvent the restrictive provisions of 
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it. Is it too far a stretch of the imagination to believe that his friend 
and admirer, Felix Frankfurter, a leader in our Supreme Court, is 
carrying on in the Holmes tradition ? 

On Monday, May 17, 1954, the Supreme Court handed down its 
well-known decision in the school-segregation case. Ignoring all 
custom and tradition of a great region in our country, disregarding 
judicial precedent and basing its decision on sociological and psycho- 
Sel textbooks written by Socialists and leftwing sympathizers, it 
reversed the “separate but equal” system that had been promulgated 
by its predecessors for 60 years. 

The decision was inexcusable. It has brought strife where there 
was no strife. It has torn down in a few brief years all the progress 
made in race relations throughout the preceding 90 years. James J. 
Byrnes, himself a former member of the Court, said the decision 
expanded the Constitution by reading into it something which was 
never there. 

An editorial in the Omaha World-Herald asked the question: __ 

How did the Court find something in the 14th amendment that justified a 
Federal order integrating local schools? Not through legal precedent. All the 
precedents are the other way. Where does the Court go when it casts aside 
legal precedents? To “modern authority” said the Supreme Court. Not modern 
legal authority but “modern psychological authority”. In a footnote the Court 
listed as its “modern authority” the writings of seven sociologists. 

Chief of these authorities was Dr. Gunnar Myrdahl, who had been 
brought here from the University of Sweden in 1937 by the Carnegie 
Foundation for Peace. He called himself a social engineer. Senator 
Eastland says he was a Socialist who had served the Communist cause. 
He had no knowledge of the Negro problem in this country, but he was 
hired to investigate race relations in this country. He was a man who 
believed that the American Constitution was “impractical and unsuited 
to modern conditions” and that “its adoption was a plot against the 
American people.” 

Dr. Myrdahl was assisted by a staff picked by the Carnegie Founda- 
tion, and he was allowed plenty of money to do the work. His result- 
ing compilation, a book entitled “An American Dilemma” had 1,400 
pages. His helpers were social experts and contributed 272 articles to 
the collection. Some of these social experts had long lists of connec- 
tions with Communist organizations or Communist-front gromms. One 
of these was W. E. duBois, another E. Franklin Frazier with 18 cita- 
tions by the House Un-American Activities Committee, and another, 
Theodore Brameld, who had had 10 known connections with com- 
munistic, Communist-front or Communist-dominated organizations. 

The Supreme Court of today, bypassing judicial precedent, has un- 
dertaken a campaign to level every existing barrier against Communist 
penetration into our Government. It seems to have also taken a spe- 
cial interest in the criminal. Since 1950, crimes have increased 4 times 
as fast as the population. A major crime is committed every 1214 
seconds, a murder every 414 minutes, and a raping every 26 minutes. 

One of the men who contributed to this sickening total was a resi- 
dent of the District of Columbia. His name is Andrew R. Mallory. 
He was convicted of raping a defenseless woman as she washed the 
family clothes in the basement of her apartment. His conviction, 
a by the circuit court of appeals, was reversed by the Supreme 

ourt. The decision was written by. Justice Felix Frankfurter who 
referred tenderly to the rapist as a 19-year-old lad. The Court did not 
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find Mallory innocent. It did not suggest that there was any doubt 
about his guilt. It simply made a new rule denying the police the 
right to question a suspect before arraignment. The rapist walked 
out of jail a free man, who may commit another rape in another base- 
ment. Of this verdict, Assistant Attorney General Olney is reported 
to have said : 

A great many serious crimes will go unpunished because of the procedures set 
up by the Court in this case. 

This past week, 1,200 Methodist ministers and laymen gathered in 
this city. They came to plan action in view of the seriousness of the 
explosive situations now david ing in many of our large cities. One 
of the greatest migrations of all history is that of the people moving 
from the country to the city. The seriousness of the situation was par- 
ticularly impressed upon them by the warning here in Washington 
that it was worth one’s life to walk the streets of the city of Washing- 
ton, the Capital of the strongest nation in the world, after 8 in the 
evening. 

The Nation has already been apprised of this situation by headlines 
such as appeared in the U. S. News & World Report about— 

In Washington they are easing up on murderers. Why? It is possible to get 
away with murder now in the Nation’s Capital under certain conditions. Why? 
Decisions of the Supreme Court provide new loopholes. There is fear in the 
streets of the Nation’s Capital. People attacked, suspects freed. Supreme Court 
gets the blame. 

So it appears that not only has the Court taken away from the State 
the right to regulate its employment relations and the right to protect 
itself from crime, but it has also taken away from the State the right 
to protect itself against Communist. insurrection and infiltration. 
That question was settled in the Steve Nelson case against the State 
of Pennsylvania. An admitted Communist, Nelson was freed by the 
Court when it held that the State antisedition laws were invalid on the 
ground that the Smith Aet, a Federal law dealing with sedition, had 
superseded the State laws dealing with it. 

Tronically enough, according to Judge Robert Morris, this Supreme 
Court has supplemented the decree nullifying the right of the States 
to defend themselves by eliminating also, for all practical purposes, 
the right of the Federal Government to check subversion and insur- 
rection, Virtually every Communist whom the internal-security offi- 
cials in our Justice Department have caused to be convicted may be 
liberated in the days ahead as a result of these Court decisions. 

In Massachusetts 15 Communists against whom action had been 
taken by the State had to be liberated and allowed to continue on with 
their subversive work. The senior Senator from New Hampshire has 
stated that if the situation becomes any more serious in his State, the 
people will have to take the law into their own hands. 

Just a week after the rendering of the decision in the Nelson case 
the Court held in the Slochower case that a municipality could not re- 
move or get rid of a Communist professor. New York had to rehire 
some of its teachers and give them back pay. Professor Slochower 
was indemnified to the tune of $40,000. In this case, despite every 
argument that proved the recklessness of the Supreme Court’s deci- 
sion, the Court was unmoved. 
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Three weeks later, on April 30, 1956, after having demolished the 
legislative power of the States in the field of subversion in its decision 
in the Nelson case, and having crippled the powers of the municipali- 
ties to rid themselves of subversive employees by its decision im the 
Slochower case, the Supreme Court completed the full cirele by deal- 
ing a devastating blow to the executive branch of the United States 
Government. This was the case of the Communist Party v. The Sub- 
wersive Activities Control Board. For 6 years, the Justice Depart- 
ment had made exhaustive efforts to prove that the Communist Party 

vas subversive. It had hundreds of testimonies to prove its case. 
The Supreme Court threw them all out and remanded the case for 
reassessment because, it said, three of the testimonies were tainted. 

In the Watkins case, the Court dealt a devastating blow to the 
power of Congress to inform itself. It is now possible for reluctant 
witnesses to stop an investigation in its tracks. Chief Justice Warren 
wrote the decision in the Watkins case, concluding with the false 
statement: 

This new phase of legislative inquiry involves a broad-scale intrusion inte the 
lives and affairs of private citizens. 

In this final case, which has a bearing on the proposed Jaw under 
consideration, Raphael Konigsberg, of California, had applied for 
admission to the bar of the State. Konigsberg was for years a Com- 
munist of the shabbiest type, according to the California Committee 
on Un-American Activities. He was listed among “notorious Stalin- 
ists who have consistently followed the twists and turns of the Stalin- 
ist line.” He was one who had a long record of duplicity and betrayal 
of the interests of labor, minorities, and liberal groups. 

Despite this unspeakable record, this Konigsberg had the gall to 
apply for admission to the California bar. After extensive hearings, 
in which he followed the usual evasions and provocations of the Com- 
munists, the bar committee refused to certify that Konigsberg was 
a person of good moral character. The State supreme court upheld 
the committee, but the United States Supreme Court reversed the 
ruling. Justice Black wrote the opinion, and, according to him, 
mere membership in a conspiracy that for 40 years has sought the 
destruction of our country is no blemish on one’s character nor a 
sufficient reason to deny one the right to practice law in the courts of 
the United States. 

As one reads the record of the decisions of our Supreme Court, he 
is astounded at their evident determination, not only to arouse and 
instigate confusion and ill will among our people, but to erase every 
barrier against the destruction of our Nation in favor of the Com- 
munists and their fellow travelers. This Court should be circum- 
scribed in every way possible, if it cannot. be impeached. Even should 
that happen, the Nation would undoubtedly be faced again with a 
court of similarly minded men. The interests that have secured the 
appointment of this Court could force the selection of another. 

The position taken today by the United States Supreme Court seems 
indefensible to me. It is striking at the very roots of our Republic. 
Why, I cannot say, other than to believe that the Court is evidently 
influenced by foreign ideologies. This bill seeks to, at least, push the 
judiciary back into its own territory, thus restoring the constitutional 
plan. Itisthe duty of our political branches of government to recover 











236 LIMITATION OF APPELLATE JURISDICTION 


their power to decide these issues. It is their po. to us, as citizens. 
We have, as L. Brent Bozell writes in this week’s National Review, a 
constitutional right to popular control of our political affairs. 

The time is at hand when we who believe in America and who recog- 
nize the danger that is within our midst, as it is so glaringly disclosed 
by these decisions of the Supreme Court, must bend every effort to 
correct the situation. The passage of the proposed law which we have 
had the privilege of discussing and endorsing today would be a major 
assist in this direction. 

Senator Jenner. Thank you, Mr. Thomas. 

Mr. Sovrwine. I have one question, Mr. Chairman. Did you mean 
to say that Alger Hiss had been law clerk to Mr. Justice Frankfurter? 

Mr. Tuomas. That is what I understood. 

ae Sourwine. Wasn’t it Justice Holmes to whom Hiss was law 
clerk? 

Mr. Tuomas. It might have been, but I know he was clerk. 

Senator Jenner. Thank you, Mr. Thomas, for appearing to give 
your testimony. 

There being no further witnesses this morning to be presented—— 

Mrs. Lane. I understood that I was to be a witness this morning. 

Senator JENNER. How long will it take you? 

Mrs. Lane. Certainly, not more than 10 minutes. 


STATEMENT OF MRS. HELEN S. LANE, ARLINGTON, VA. 


Senator Jenner. Give the committee your full name. 

Mrs. Lang. Helen S. Lane, Arlington, Va. 

Senator Jenner. Are you appearing here as an individual ? 

Mrs. Lane. As an individual, but, as my talk goes on, I think you 
will find that I will probably be speaking for other individuals, too, 
in the same position. 

I usually prefer speaking without notes, but I think it will be pref- 
erable if I read it, and read it quickly. 

Thank you for giving me time to testify in favor of Senate bill 2646, 
which, I cits, will bring the Supreme Court of the United States 
into a position more nearly approximating the body it was set up to 
be, one to protect the freedoms of Americans without protecting the 
rights of those who would deny to all Americans the freedoms guar- 
anteed to them by our Constitution. 

As I am no expert on constitutional law, merely one who through 
constant study is daily growing in admiration of it, I ask to confine 
— to section (4) of the bill, asking that the appellate jurisdiction 
of the Supreme Court shall not extend to— 


any rule, bylaw, or regulation adopted by a school board, board of education, 
board of trustees, or similar body, concerning subversive activities in its teaching 


body. 

Though I spoke on the Hill last year against Federal aid to educa- 
tion and in favor of local control, yet I am consistent in today asking 
for Federal aid which will cost the taxpayers nothing but will give 
them more control over their schools. The nearer people are to the 
Government, the better can they inform themselves about those who 
govern them, the more zealously watch and guard and the freedoms 
our Constitution guarantees them. We on the local level—city, county, 
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and, to some extent, State—can, if we will, study the actions, as well as 
the promises, of our representatives in Government. 

Senator JENNER. Excuse me. Are you a member of the Arlington 
County School Board ? 

Mrs. Lane. Yes. 

Senator Jenner. Thank you. Proceed. 

Mrs. Lane. And, on the Go level, we can often best spot those who 
do not serve us well. But we have been lulled by the dogma of 
expertness into forgetting that the price of freedom is eternal vig- 
ilance. We are too easily discouraged when the experts in our hire 
say, “Come to us with your problems and we will listen—and then 
do exactly as we, in our expert wisdom, wish to do.” 

In no field has this dogma of expertness been more disastrous than 
in public education, where the damage has been to our most precious 
possessions, our children, and this in spite of the thousands of dedi- 
cated teachers who have been unable to resist the tide of expertness. 

We spend billions on foreign aid which we fondly hope will win 
friends and hold back the Communist advance. We spend billions 
on public education only to wake up with a jolt when we learn from 
former Communist organizers that the Soviet organizers have been 
continuously engaged in a plan to penetrate our educational institu- 
tions at every possible point, thus threatening our security and our 
very freedoms. Individual excellence and competition has been 
discouraged (noncompetitive report cards during the best training 
age of children, as an example) in favor of readiness to learn and 
group activity and life adjustment; thus weakening the will to work 
hard and to enjoy the rewards of real endeavor; thus making them 
ready to depend on a big-brother welfare government; thus making 
them ready for world government (and communism ?). 

Those who awaken to the Communist danger in schools are called 
enemies of public schools for the signs of subversion seem too fantastic 
to be true. We read, we listen, we study, we look, and gradually 
pieces of the jigsaw of Communist planning form a pattern. But 
the most discouraging roadblock to the ones who recognize the danger 
and who try to rid the school systems of subversive influences has been 
the growing tendency of the Supreme Court to nullify their efforts 
by reversing lower-court decisions against Communists. 

Even to those who have been aware of the Communist infiltration 
in churches, foundations, and our very Government, it is amazing 
to find the control of our public system of free schools—in the 
philosophy of education, the emphasis on group action, the dogma 
of readiness rather than on early drill in basic subjects, the emphasis 
on the whole child by which they grab for themselves dominion 
over all activities of the child, relegating parents, church, and other 
civic organizations to a weak position with little authority. 

How do we recognize communism in schools? First by reading of 
their goals and plans in educational journals; then by reading books 
by educators who themselves recognize the dangers; next by studying 
the reports of Government hearings, both State and Federal, on 
Communists in education; and we find that influential leaders in edu- 
cation have urged teachers “to reach for power,” to educate children 
for the “social state in which they are to live,” to educate the adults 
in the community so that their prejudices will not affect their children, 
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and so forth. We see a soil fertile and ready for Communist 
cultivation. 

When an educator pounds his fist on the table to emphasize his 
patriotism while refusing to inquire into the speakers brought into 
the student body (with a long line of Communist-front activities) 
and even refuses to suggest to teachers in charge who might be 
brought in, an alarm bell rings. 

When a social-studies teacher criticizes the Walter-McCarran Act 
(one of the chief targets of the Communists) but refuses to allow a 
student to play a record telling the Congressman’s explanation, an 
alarm bell rings. Is academic freedom not for students? 

When a school board grudgingly spends $3 for 20 copies of Inter- 
national Communism (the Communist Mind), recommended by Mr. 
B. M. Miller, the same public-spirited citizen who exposed the sub- 
version in the Virginia Dechendl Manual (later removed by the Gov- 
ernor), an alarm bell rings, for that citizen recommended it as a guide 
to teachers and students in recognizing communism. Yet that board 
spends $6,000 annually for 5 issues of a paper to “advertise” the ac- 
tivities the administration wants the citizens to be informed about. 

When you see American history books with most of the stories of 
American heroes and heroic sayings omitted and much emphasis on 
the wonders of the United Nations, UNESCO, and so forth, a bell 
rings. 

When a 13-year-old boy tells his mother that in general education 
(Core) his class is setting up panel discussions to decide what to do 
about the Constitution of the United States which his teacher says is 
“outmoded”; when that child says that it can’t be outmoded because 
it can be changed by amendment, and the teacher suggests that amend- 
ing the Constitution is not fast enough to give the President the 
powers he needs, what is a parent to think? And when she is a 
member of a school board, what is she to do? I am that parent and 
member of a school board. 

I brought it to the attention of the others on the board in open 
meeting, saying that this type of attack on the Constitution could not 
be blamed on the individual teacher (and I didn’t name her) but 
that I wanted to know how this subversive type of thinking was being 
funneled into our teachers to be passed on to the students, and at a. 
dangerous age when their background of historical knowledge is very 
meager. - 

I ~ accused of bringing in unauthenticated material and told that 
it shouldn’t be discussed. The press didn’t mention it, and worst of 
all, the minutes of the board had omitted every word; and this in spite 
of the fact that I had repeated Mr. Miller’s recommendation to pur- 
chase a guide to the recognition of communism and had myself recom- 
mended a speech of Senator Nelson Dilworth, of California, entitled, 
“Our Constitution, Have We Outgrown It?” which has an inspiring 
and resounding message of “No.” 

At a recent meeting of the social-studies and general-education 
teachers a question was raised, “Should communism be taught in the 
schools ? We want to do so but a loud minority won't let us.” I 
read to them from International Communism (p. 11) : 


* * * communism should be taught * * * but * * * it should be taught with 
a moral directive * * * (we) should emphasize the basic foundations of Ameri- 
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ean civilization, revealing the enemy threatening their destruction. If it is 
presented without moral direction, it appears simply as an alternative economic 
system with certain superior virtues * * * and instead of opposing communism, it 
tends to recruit to communism.” [Italics added.] 


So we spent $3 for 20 copies to bury in libraries of part of our schools 
and we spent thousands on “educational toys.” May I quote further 
(p. 10): 


The first step of Communist conquest is the ideological conquest of the stu- 
dent mind * * * Our first step should be the immunization of the student mind 
against that conquest * * * 


How can we as parents, teachers, school boards, and citizens so 
“immunize” our children? Only by the vigilance of us all in thor- 
oughly grounding them in the history of man’s progress from slavery 
to liberty, the highest attainment of which we enjoy under the Con- 
stitution of the United States. We must exercise our God-given 
parental rights to guide our children, and our educators’ duties to 
guide the children of others, by ridding our schools of those who 
would dare to weaken the student’s love and appreciation of his own 
country. Communists and their fellow travelers have a constitu- 
tional right to make a living but not at the expense of our American 


_ children. To teach is a privilege and an honor and all respect should 


be accorded the individual in the profession—it is not a right. 

But I even hear patriots say that the Constitution is less than per- 
fect, that its weak link is the appellate jurisdiction given the Su- 
preme Court, a power feared by some of the writers of that Con- 
stitution. But one has only to read and reread that wonderful piece 
of paper to realize that God was guiding the minds of its makers—that 
link, too, is strong, just as strong as Congress chooses to make it. The 
time has come for Congress to limit the power of the Supreme Court 
by exercising their constitutional right to make exceptions to the ap- 
pellate jurisdiction of that body of men. God grant that it is not 
too late to save our country from Communist engulfment. 

Grassroot patriots are answering the question: “Have we out- 
grown our Constitution?” with a resounding, “No.” Will you help 
them? Will you aid school boards and others in whose trust you 
have placed your children by limiting the appellate powers of the 
Court so that they may protect us all from subversion in the edu- 
cational system, secure in the knowledge that their united and 
countrywide efforts will not be in vain, will not be nullified by future 
Supreme Court decisions ? 

Senator Jenner. Thank you very much, Mrs. Lane. 

At this time I want to put into the record an editorial in the New 
York Times of February 26, 1958, and also a press release that I 
issued yesterday. 

(The editorial and press release follow :) 


(From the New York Times, February 26, 1958] 
Mr. JENNER V. THE COURT 


William E. Jenner, of Indiana, who is doing a service to the Nation by re- 
tiring from the Senate this year, is author of a bill to limit the appellate 
jurisdiction of the Supreme Court in certain areas where the Court has been 
courageously defending some of our basic American liberties. 

The Jenner bill was suddenly whisked out of the Senate Internal Security 
Subcommittee last month; but at the insistence of Senator Hennings, of Missouri, 
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a longtime champion of the Bill of Rights, it was whisked back again for hearings, 
and, we hope, for burial. It is no surprise and no comfort that Robert Morris, 
former chief counsel of the Internal Security Subcommittee and now a Repub- 
lican candidate for the New Jersey senatorial nomination, strongly endorsed 
the bill last week on the ground that an “aggressive majority on the Supreme 
Court has been hastening the decline of congressional investigatory power.” 
This is Mr. Morris’ way of saying that the Court has enforced some constitutional 
limitations on free-wheeling congressional committees, and that the Jenner bill 
would put a speedy end to that. 

Not only would the bill deprive the Court of authority in cases involving 
congressional investigating committees, but it would do a host of other equally 
dangerous things as well. It would remove the Court’s jurisdiction over Federal 
loyalty-security programs, or over any State action on subversive activities. 
Furthermore, it would exempt from review by the Supreme Court local rules 
on alleged subversion among teachers, and State regulations regarding admis- 
sion of persons to the bar. In each of these 5 categories Senator Jenner was 
obviously aiming at 1 or more recent Supreme Court decisions. 

In each of these cases the high tribunal decided in favor of individual rights 
and constitutional liberties; and Senator Jenner evidently figures that if he 
can’t overturn these Supreme Court decisions, he may be able to prevent similar 
ones in the future. 

Legislation of this kind would not merely leave constitutional law in these 
fields to the lower Federal or State courts, and therefore in a state of con- 
fusion. It would do something much worse; strike directly at the independence 
of the judiciary. The Supreme Court is not above criticism, and sometimes 
its decisions may be wrong (though we do not happen to think so in the above 
eases). But it would be fatal to our form of government, and to civil liberties 
as well, if Congress punished the Court for unpopular decisions by taking away 


its authority in certain cases, which is precisely what Senator Jenner would have 
it do. 


{For immediate release from the office of Senator Jenner, February 26, 1958] 


The American Bar Association has now declared the Constitution of the 
United States unconstitutional, Senator William E. Jenner (Republican, of 
Indiana) observed today. 

The Indiana Senator, author of a bill (S. 2646) to limit the appellate jurisdic- 
tion of the Supreme Court in certain specific cases, was commenting on a news- 
paper account of the adoption by the bar association of a resolution opposing 
the bill. The resolution was quoted as declaring that the Jenner bill is “con- 
trary to the maintenance of the balance of powers set up in the Constitution 
between the executive, legislative, and judicial branches of our Government.” 

“All that the bill does,” Senator Jenner said, “ is to utilize specific authority 
granted to Congress in the Constitution itself.” 

Senator Jenner also took note of a press conference statement by Attorney 
General William P. Rogers that he is opposed to S. 2646 for the same reason 
he was opposed to the court-packing bill of some years ago. 

“There is no court packing involved in any way in my bill,’ Senator Jenner 
said. “Furthermore, Mr. Rogers, last February 3, was invited to testify during 
hearings now in progress on the measure. He replied that he would rather 
send the subcommittee a statement. The subcommittee has received no state- 
ment nor any further communication on the matter by the Attorney General.” 

Commenting also on a recent New York Times editorial opposing the bill, 
Senator Jenner observed that the Times has its facts wrong. The editorial 
described the measure as having been “suddenly whisked out of the Senate 
Internal Security Subcommittee last month * * * and whisked back again for 
hearings.” 

“The facts are,” said Senator Jenner, “that the bill was reported favorably 
by the subcommittee to the full Judiciary Committee last summer. It has re- 
mained at the top of the Judiciary Committee’s agenda on general bills for 
months and it was only when opponents of the bill were confronted with a mo- 
tion to send the measure to the Senate floor for debate that they countered with 
a demand for more hearings. 

“The bill has been in print since its introduction last July. Hearings were 
in print and distributed months ago and anyone could have expressed himself 
regarding it at any time. This was not a case of haste on the part of the pro- 
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ponents as the Times editorial would have its readers believe, but was a delaying 
action on the part of opponents. 

“While the Times thinks the measure is worth a half-column editorial, it 
failed, so far as I have been able to determine, to print a single word of the 
testimony of the spokesman for the Veterans of Foreign Wars or other wit- 
nesses favoring the bill. It did, however, print the opposition testimony of 
Joseph Rauh, spokesman for the Americans for Democratic Action.” 


Mr. Sourwine. Mr. Chairman, I was asked to secure a copy of the 


resolution adopted by the American Bar Association with respect to 
this bill. I offer it for the record. 


Senator Jenner. It may become a part of the record of this com- 
mittee. 


(The resolution follows :) 


RESOLUTION ADOPTED BY THE AMERICAN BAR ASSOCIATION BY ACTION OF ITS HOUSE 
OF DELEGATES ON FEBRUARY 25, 1958, In ATLANTA, GA. 


Whereas in 1949 the American Bar Association adopted a resolution urging 
the Congress to submit to the electorate an amendment to the Constitution of 
the United States, to provide that the Supreme Court of the United States shall 
have appellate jurisdiction in all matters arising under the Constitution; and 

Whereas S. 2646 now pending before the Congress, if enacted, would forbid 
the Supreme Court from assuming jurisdiction in certain matters, contrary 
to the action heretofore taken by this association and contrary to the maint- 
nance of the balance of powers set up in the Constitution between the executive, 
legislative and judicial branches of our Government: Now, therefore, be it 

Resolved, That, reserving our right to criticize decisions of any court in any 
case and without approving or disapproving any decisions of the Supreme Court 
of the United States, the American Bar Association opposes the enactment of 


Senate bill 2646, which would limit the appellate jurisdiction of the Supreme 
Court of the United States. 


Mr. Sourwine. Here are two statements which have been submitted 
for the record, the statement of Mr. Robert B. Dresser. 


Senator JENNER. It may be made a part of the record. 
(The statement follows:) 


STATEMENT OF Rosert B. Dresser 


I. FOREWORD 


My name .is Rebert B. Dresser. I am a member of a law firm with offices 


at 15 Westminster Street. Providence, R. I. I appear individually, in my own 
behalf. 


Il. STATEMENT 


S. 2646 now pending before this committee was introduced in the Senate by 
Senator Jenner. In the language of Senator Eastland, it ‘‘would withdraw from 
the Supreme Court of the United States appellate jurisdiction in certain spec- 
ified fields, namely, first, with respect to the investigative functions of the Con- 
gress; second, with respect to the security program of the executive branch of 
the Federal Government; third, with respect to State antisubversive legislation ; 
fourth, with respect to home rule over local schools; and, fifth, with respect to 
the admission of persons to the practice of law within individual States.” 

The arguments for the bill have been ably presented by Senator Jenner in a 
speech on the floor of the Senate, the text of which is set forth in the pamphlet 
reporting the hearing before your committee on August 7, 1957. 

At the hearing, Senator Jenner said: “To epitomize, Mr. Chairman, legisla- 
tion along the lines which I have proposed is necessary because a number of 
recent decisions of the Supreme Court, lacking solid foundation in either legal 
principles or commonsense, have challenged the constitutional powers of the Con- 
gress, the constitutionally reserved powers of the States, and the power of the 
Federal Government itself to protect its very existence against subversive 
conspiracy.” 

It is, of course, clear that Congress has the power to limit the appellate 
jurisdiction of the Supreme Court in the manner provided in S. 2646 (Ha parte 
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McCardle, 6 Wall. 318 (1868); 7 Wall. 506 (1869), and a number of later 
decisions). 

I recommend that the bill be passed. 

It is regrettable that legislation of this sort should be deemed necessary. 
However, the action of our Supreme Court has been such as to require remedial 
action, either by way of legislation or constitutional amendment, or perhaps 
both. 

The duty of the Court is to construe the Constitution, not to rewrite or revise 
it, and in so doing to follow the earlier decisions of the Court under the doctrine 
of stare decisis. Unfortunately the Court has frequently violated this rule, 
particularly in recent years, so that the Constitution today is not what its 
language would seem clearly to mean, nor what the Court has previously held 
it to mean, but rather what the Court for the moment says it means, regardless 
of the language used or its previous decisions. 

This tendency of the Court has been particularly manifested during the past 
two decades in its interpretation of the commerce clause of the Constitution. 
It has, for example, held that the caretakers of a 22-story building in New York 
City were covered by the Fair Labor Standards Act of 1988 (which was dependent 
for its validity upon the power of Congress to regulate interstate commerce), 
merely because heat was essential to warm the fingers of the seamstresses em- 
ployed by a clothing manufacturer who rented space in the building and who 
sold goods across the lines (Kirschbaum vy. Walling, 316 U. S. 517 (1942)). 

A like result was reached in the case of the maintenance employees of the 
central office building of a manufacturing corporation engaging in interstate 
commerce in a product coming from plants located elsewhere (Borden Co. v. 
Borella, 325 U. S. 679 (1945) ). 

Similarly, in the case of the employees of a window-cleaning company, the 
greater part of whose work was done on the windows of industrial plants pro- 
ducing goods for interstate commerce (Martino v. Michigan Window Cleaning 
Co., 327 U. 8. 173 (1946) ). 

Overruling decisions of many years’ standing, the Supreme Court has held 
that insurance is commerce and subject to Federal regulation where conducted 
across State lines. 

The changes in the Constitution brought about by the Court during this period 
have been referred to as the New Deal constitutional revolution. 

Other recent examples of judicial legislation by the Supreme Court are the 
Tidelands decision, the antisegregation decision, and the decision in the Phillips 
Petroleum case regarding Federal control-of the price of natural gas. 

If the Court is to follow the practice of interpreting the Constitution to mean 
what it wishes, despite the language used, the value of the Constitution is largely 
destroyed. 

Over 40 years ago Raleigh C. Minor, professor of constitutional law at the 
University of Virginia, wrote on this subject as follows: 

“The writer shall be happy, whatever may be the reader’s views of constitu- 
tional interpretation, if he shall have impressed upon the latter the jealous caution 
that should be exercised in enlarging the Federal powers and the necessity of 
preserving immaculate and untarnished. the reserved powers of the States as he 
sees them. 

“Let him beware of the extension of Federal powers by construction, judicial, 
legislative, or executive, merely because of the argument from convenience or 
from the inefficiency of the State governments or of State regulation. Nothing 
is more insidious, nothing more dangerous. 

“If a power is one reserved by the States and, after long and patient trial and 
experiment, the States prove incompetent to exercise it properly, and it is 
essential that it be so exercised, then let the power be transferred to the Federal 
yovernment by amendment to the Constitution. If the necessity is not great 
enough and evident enough to induce the legislatures of three-fourths of the 
States to assent to the transfer, it may be fairly assumed that the transfer is not 
so essential after all. 

“But in any event let it not be accomplished by a forced construction of the 
Constitution. This is even now the canker that is slowly but surely eating away 
the reserved rights of the States and sapping their powers. If the process be not 
checked, the time must certainly come when the sovereign States will be nothing 
more than mere municipal corporations with only such powers left them as the 
Federal Government may choose to allow. 

“God save the fair fabric of the Coustitution from such a fate!” 
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The difficulty of providing a satisfactory remedy is obvious. In flagrant cases 
one thinks of the possible remedy of impeachment. If, however, the legislation 
in question is an act of Congress, manifestly the Congress which enacted the 
legislation is not going to impeach the judges for holding the legislation constitu- 
tional. A later Congress conceivably might do so if the membership were radi- 
cally changed ; but here there is the difficulty that only one-third of the Senate, 
which tries impeachment proceedings under the Constitution, is changed at each 
election. 

Perhaps machinery can be devised whereby the power of impeachment is given 
toa State body. While subject to obvious objections, such a remedy would prob- 
ably provide at least partial protection against the abuse of judicial power. 

This remedy would require an amendment of the Federal Constitution. Such 
an amendment, might provide for the establishment of a Supreme Court of Review 
composed of judges appointed by the Governors of the several States with power 
to impeach a judge who has flagrantly violated his duty to construe the Constitu- 
tion, and not to amend it, the impeachment, proceedings to be initiated by the 
Governors of legislature of, let us say, any 10 States, prosecuted by the attorneys 
general of such States, and tried by the Court of Review. 

It would, of course, not always be easy to determine whether there had been a 
flagrant violation of duty by a judge and injustice might in some cases result. 
However, it is not likely that any perfect remedy for the abuse of judicial power 
by the Court can be found. The necessity of finding a remedy is manifest if the 
form of government established by the Constitution is to be preserved. 

Such an amendment might be drawn in somewhat the following form: 

“SECTION 1. The duty of the Federal courts is to construe the Constitution, 
not to amend it. Judges violating this rule shall be dismissed from office on 
impeachment to be conducted in the following manner : 

“The governors of the States shall by vote of a majority of all the governors 
appoint every 2 years 15 outstanding attorneys-at-law as members of a Court 
of Review, who shall hold office for 2 years-and thereafter until their successors 
are appointed and qualified. The members so appointed shall be residents as 
far as practicable of different sections of the country and no two shall reside 
in the same State. This Court shall try all such cases of impeachment. Im- 
peachment proceedings may be brought by the governors or legislatures of any 
10 States and prosecuted by the attorneys general of such States.” 


Ill. CONCLUSION 


In conclusion, therefore, I reeommend— 

(1) That S. 2646 be enacted; and 

(2) That consideration be given to the proposing of an amendment to the 
Constitution of the United States that would give broader and more complete 
protection against the abuse of judicial power by the Supreme Court. 


Mr. Sourwine. Next the statement of Prof. Harrop A. Freeman, 
of the Cornell Law School. 


Senator Jenner. It may be made a part of the record. 
(The statement follows :) 


STATEMENT OF Harrop A. FREEMAN, 
Professor of Law, Cornell Law School, Ithaca, N. Y. 


FEBRUARY 24, 1958. 
Senator JAMES O. EASTLAND, 


Chairman, Internal Security Subcommittee, 
Committee on the Judiciary, 
Senate of the United States, 
Washington, D. C. 


DEAR SENATOR EASTLAND AND SUBCOMMITTEE MEMBERS: I desire that you place 
this letter in the record as my testimony on S. 2646, a bill to limit the appellate 
jurisdiction of the United States Supreme Court. 

Elsewhere in my writings I have carefully developed the interrelation of the 
Supreme Court and Congress as two concurrent and equally respected legal 
bodies in our democratic Government. Each has its function under a carefully 
worked out system of checks and balances. Respect for law in this country 
hangs on a very slender thread: the respect of people for the dignity and objec- 
tivity, of the concurrent functions of lawmaking. There can be little doubt 
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but that legal scholars and ordinary people alike ultimately recognize the wisdom 
of placing in the Supreme Court authority to interpret statutes and determine 
their constitutionality and the constitutionality of action taken thereunder. Con- 
gress has the function of devising the shorter range policy experiments to 
handle current problems. The Court has the task of testing these policy decisions 
against the great ongoing concepts of American democracy and fitting them into 
the total pattern. This is what concepts like a “Republican form of govern- 
ment,” “due process,’ “equal protection,” “first amendment freedoms” and 
“checks and balances” are for. As I have recently pointed out in the H. A. 
Carey Lectureship on Civil Liberties, the pattern of our Government is set 
by the constitutional theory that persons would be protected to debate issues 
in the open marketplace of ideas as the only way we could bring views to our 
representatives. The Constitution specifically prevented Congress from pro- 
viding otherwise. This most clearly marked the constitutional pattern that the 
Supreme Court was constituted as a protection against improper congressional 
action. This is not to say that the people, either then or now, failed to trust 
Congress. It is merely a reflection that the people wanted the Court to keep 
the avenues of communicating to Congress free, and to keep Congress within 
its proper sphere. 

Recently, the Supreme Court has taken one of the most statesmanlike steps 
toward recognizing the great functions of Congress. In a series of cases, which 
during the 1940’s would have resulted in congressional legislation being declared 
unconstitutional, the Court has instead upheld the congressional action and 
interpreted it in such a way that it comes within our basic constitutional prin- 
ciples. This great deference of the Court to Congress finds expression in pre- 
cisely those cases which 8S. 2646 now seeks to overturn. It seems strange to 
me as a legal theorist that the very cases which try to recognize the proper 
function of Congress should now be looked upon by this bill as the basis for 
attempting to deprive the Supreme Court of its proper function. 

The Appellate function of the Supreme Court is well stated again and again 
in such material as 31 B. U. L. Rev. 1, Provisions of the Constitution Concerning 
the Supreme Court, Martin v. Hunter’s Lessee (1 Wheat. 304). So far as I can 
determine, it has never been determined that Congress has a right to take away 
from the Supreme Court any part of its necessary appellate jurisdiction. 
Article III of the Constitution is hard to interpret. It vests in the Supreme 
Court and such inferior Federal courts as Congress may establish, the entire 
judicial power, extending to all cases arising under the Constitution. At the 
same time Congress is recognized as having power to make “exceptions” and 
“regulations” as to the Court’s appellate jurisdiction. There is a great difference 
between exceptions and regulations and absolute barring of appellate review. 
It is generally agreed that what is intended is to permit Congress to so regulate 
the procedures for taking appeals that the appellate jurisdiction may be effective. 
It is quite clear, as has been said in so many cases, that the Constitution does 
not intend to confer a power (in this case appellate review) in one sentence and 
then take it away in the next (by exceptions and regulations). To do so is to 
consider the Constitution self destructive. The most careful consideration of 
this whole subject shows that Congress may not “destroy the essential role of 
the Supreme Court (through appellate jurisdiction) in the constitutional plan.” 
See Hart, Power of Congress to Limit the Jurisdiction of the Federal Courts 
(66 Harv. L. Rev. 1362), and various articles in the American Bar Association 
Journal (34 ABAJ 1072, 74 ABAJ 438, 75 ABA Rep. 116, etc.) ; Warren, Legis- 
lative Attacks on the Supreme Court of the United States (27 Am. L. Rev. 1, 161). 

I would call attention, also, to the fact that subsections (3), (4) and (5) are 
most clearly unconstitutional. In all these cases, involving State action, “the 
State shall be Party” and these are by article III of the Constitution within the 
“original Jurisdiction” of the Supreme Court. Congress has been given abso- 
lutely no power over the original jurisdiction of the Supreme Court. 

If Congress attempts to prevent the Supreme Court from examining questions 
as to congressional, committee and Executive action under the “appellate juris- 
diction” view, Congress may find that the Court will have to declare that it has 
“original” jurisdiction of all cases involving the constitutionality of Government 
action. This would mean that the Court was forced back away from its present 
attitude of respecting Congressional declarations of policy, as it did in the 
Dennis, Yates, Watkins, Auto Workers Union and similar cases, and instead 
of interpreting statutes it would declare them unconstitutional. In short, if ap- 
pellate jurisdiction were not given it to review, then original jurisdiction would 
be insisted upon to overcome. 


LIMITATION OF APPELLATE JURISDICTION 245 


It has always seemed to me that the struggle between the Executive and the 
Court following the civil war and in 1938 was most unfortunate, doing much to 
discredit both branches. It would be a sad day now if a similar struggle de- 
veloped between Congress and the Court. Every attack on the Court tends to 
weaken American Government. At this time of history in the struggle between 
the democratic concept of a government of checks and balances compared to 
the totalitarian concept of a monolithic organization, I believe that such action 
as appears in S. 2646 is most undesirable. 


I appreciate this opportunity to submit my views to your committee. I would 
appreciate it if you would insert them in the record. 
Respectfully yours, 


Harrop 8. FREEMAN. 
Mr. Sourwine. I have nothing else to offer. 
Senator JENNER. At this time we will stand in recess until 3: 30 this 
afternoon. We have three witnesses to be heard at that time. 
(Whereupon, at 12:30 p. m., the subcommittee recessed to recon- 
vene at 3: 30 p. m. of the same day.) 


AFTERNOON SESSION 


Senator Dirksen. Is Mr. Michael here? 

Mr. Michael, would you come up here close to the reporter ¢ 

Mr. Michael, this is a hearing as you know on S. 2646, which was 
introduced by ‘Senator Jenner to limit the appellate jurisdiction of 
the United States Supreme Court in certain areas, and I presume you 
are here to testify on that proposal. 


STATEMENT OF W. E. MICHAEL, SWEETWATER, TENN. 


Mr. Micuarx. Yes, Senator, I am prepared to testify on that bill. 

Senator Dirksen. I notice that you are from a fine town that I have 
been in a number of times, Sweetwater, Tenn. 

Mr. Micwuarn. Yes, Senator. 

Senator Dirksen. What is your business there ; are you an attorney ? 

Mr. Micuart. I am an attorney. I have been in general trial 
practice for 31 years. 

Senator Dirksen. Have you served in some judicial capacity ? 

Mr. Micnar.. Never except occasionally as a special judge. 

Senator Dirksen. So you come here as an attorney and as a citizen ? 

Mr. Micuarx. On my own behalf. 

Senator Dirxsen. Interested in the jurisdiction of the United States 
Supreme Court ? 

Mr. Micuaen. Yes, sir. 

Senator Drrxsen. I see you have here a statement which we will file 
in its entirety. I do not know whether you would prefer to read it 
or whether you would like to let it go in the record as such, and then 
interpolate the statement. 

Mr. Micuaet. In order to save the committee time, Senator, I would 
be glad to let the statement go into the record as it is, and then I would 
like to make a few comments if I may. 

(The statement referred to is as follows:) 


STATEMENT OF W. BE. MICHAEL 


I 


My name is W. E. Michael. I have been engaged in the general practice of 
law in the State and Federal courts since 1926. My office is in Sweetwater, Tenn. 
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I appear in my own behalf, but I believe that my statement will reflect accu- 
rately the convictions of thousands of other individuals, situated as I am, with 
whom I have talked or communicated within the last 4 years. 

As a trial lawyer, I have always been reluctant to criticize the courts or to 
make any derogatory public statements that might undermine the confidence 
of our people in our courts as an institution of government. Only a grave sense 
of responsibility to my profession and to my country impels me to appear before 
this subcommittee in support of S. 2646 which is now being considered by this 
committee and which was introduced in the Senate by Senator Jenner. 


II 


S. 2646 would limit the appellate jurisdiction of the Supreme Court of the 
United States by creating certain exceptions to its jurisdiction under the 
authority of section II, paragraph 2 of article III of the Constitution of the 
United States, which provides in part: “In all the other cases before mentioned, 
the Supreme Court shall have appellate jurisdictions both as to law and fact 
with such exceptions and under such regulations as the Congress shall make.” 

The proposed legislation would deny to the Supreme Court appellate jurisdic- 
tion in five specified areas. These are: 

(1) In matters pertaining to the jurisdiction of congressional committees 
with respect to their investigative functions or their proceedings for contempt. 
(2) The activities of the executive branch of government with respect to its 
security program. (3) State jurisdiction in the control of subversive activities. 
(4) Local rules, laws, and regulations concerning subversive activities within 
the schools. (5) The laws, rules, or regulations of the States and boards of bar 
examiners concerning the admission of persons to the practice of law. 

This legislation has been made necessary by a trend of opinions by the Supreme 
Court within recent years by which the judicial department of government has 
repeatedly encroached upon the prerogatives of the legislative and executive 
branches of government. This usurpation of power, without constitutional 
authority, not only relegates to subordinate positions the legislative and execu- 
tive branches, but has the effect of destroying the sovereignty of the individual 
States, their constitutions and courts, by creating a highly centralized Federal 
Government headed by a supercourt. 


Iil 
Any discussion of this trend of opinion must necessarily be limited and general 
in nature. Time and space will not permit a discussion of all of these cases 


but only a reference to some of the leading cases. 

The case of Watkins v. The United States (354 U. S. 178) involved the investi- 
gative function of a congressional committee. He was found guilty of contempt 
of Congress for boldly challenging the committee’s jurisdiction and refusing to 
answer questions which he, the defendant, contended were outside the scope 
of the committee’s authority. The Supreme Court set aside Watkins’ conviction 
with a reference to “legislative inquiry” involving “a broad-scale intrusion into 
the lives and affairs of private citizens.” The Smith Act was enacted for the 
specific purpose of providing a method of preventing subversive activities, and 
particularly subversive activities as espoused and practiced by the Communist 
Party, as a means to overthrow by force and violence the Government of the 
United States. In the case of Nelson v. Pennsylwania (350 U. S. 497) the 
Supreme Court released the convicted defendant, Steve Nelson, who was con- 
victed in the Pennsylvania court of sedition, on the alleged ground that Federal 
legislation had preempted that field of the law and that therefore all State laws 
dealing with sedition as against the Federal Government were invalid and in 
conflict with the Federal statutes. The same defendant was also convicted in 
United States district Court and that conviction was reversed by the Supreme 
Court because of the questioned testimony of a Government witness. 

The decision in the Nelson case, if it is not overthrown, makes it impossible 
for any State in the Union to prosecute any person for seditious acts against 
the United States. The Court in its opinion in this case stated that the decision 
would not apply to seditious acts against the State. This statement can give 
the States little consolation, however, because the Communist Party, which is 
the organized effort to destroy our representative form of government, may 
escape State prosecution by advocating publicly the overthrow by violence of 
the Federal Government while surreptitiously doing everything within its power 
to destroy the sovereignty of State Government. 
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Having rendered the States impotent by the Nelson decision to deal with 
Communist subversives, the Court then proceeded in the case of Slochower v. 
the Board of Education of New York (350 U. S. 551) to make it difficult if not 
impossible for municipalities to deal with Communist subversives. Slochower 
was ordered reinstated as a teacher in the New York school system and allowed 
to receive a substantial indemnity, although he had violated an ordinance of the 
city of New York and the school board was simply carrying out its official duty 
in discharging him. 

Having seriously impaired the powers of States and municipalities to deal 
with subversives, the Supreme Court then proceeded to deliver the knockout 
blow to Federal enforcement of the Smith Act by continuous succession of opin- 
ions making its enforcement difficult if not impossible. One of these decisions 
was the famous Yates decision involving several Communists who had been 
convicted in California for openly advocating the overthrow by force and vio- 
lence of the Government of the United States. This conviction in the United 
States district court, affirmed by the court of appeals, was overruled by the 
Supreme Court of the United States on the ground that “mere advocacy” of the 
violent overthrow of the United States Government was not punishable under 
the Smith Act unless it was accompanied by a present effort to instigate action 
toward that end. 

In Jencks v. United States (353 U. 8S. 657) the conviction of Clinton Jencks, 
a confessed Communist and a convicted perjurer, was reversed because the 
confidential investigative files of the Federal Bureau of Investigation were not 
made available to the defendant and his counsel. 

This decision would make the conviction of subversives even more difficult 
for a very practical reason. The disclosure of even a limited part of an 
investigative report might disclose information that would reveal the identity 
of informers or citizens who were cooperating with the FBI. The fear of such 
disclosures would no doubt seriously impair the ability of the &BI to obtain 
information. 

In the cases of Konisberg v. State Bar of California (353 U. 8S. 252) and 
Schware v. New Mewico (352 U. S. 232), the Supreme Court in effect denied to 
the States of California and New Mexico, and inferentially to all other States, 
the right to effectively regulate through lecal laws, boards, and regulations, the 
practice of the profession of law in the respective States. In the California 
case Konisberg was widely reputed to be a member of the Communist Party and 
to have engaged in its activities. When he appeared before the examining com- 
mittee for admission to the bar he was interrogated about his membership in 
the Communist Party. He refused to answer any question with reference to his 
connection with communism and was denied admission to the bar both by the 
bar association and by the California courts. The Supreme Court of the United 
States reversed the California court and ordered his admission. In the Schware 
case the Supreme Court substituted its judgment for that of the Supreme Court 
of New Nexico and held that Schware’s membership in the Communist Party 
in the 1930’s could not raise substantial doubts as to his present good moral 
character. Clearly these cases reflect a usurpation of the traditional sover- 
eignty of the States and the rights of the States through appropriate legislation 
and boards, to regulate the practice of the professions within their States. 


IV 


In view of the trend of opinion of which the foregoing citations are a fair 
sample, it is evident that legislation is imperative to correct some of the mani- 
fest errors in these decisions which so widely affect our national security. 
The enactment of S. 2646 will do much toward correcting these errors. 


v 


Under our system of government, the traditional function of the judiciary 
is to decide lawsuits and to interpret statutes in the light of the basic law, the 
Constitution. In performing this function it is the duty of the Court to follow 
earlier decisions of the Court under the doctrine of stare decisis, unless earlier 
decisions of the Court have been invalidated by constitutional amendments or 
by appropriate legislation. The judiciary possesses no power to promulgate 
public policy. Neither does it have authority to engage in legislation. How- 
ever, within recent years the Supreme Court of the United States has practically 
abandoned the rule of precedent or stare decisis and has undertaken not only 
the functions of policymaking but of devising methods of enforcing its policies. 








248 LIMITATION OF APPELLATE JURISDICTION 


The Court has usurped the legislative function of Congress and has invaded 
the sovereign rights of the States. This transgression of constitutional limita- 
tion has pot been restricted to cases involving Communist or subversive ac- 
tivities. For that reason, I believe it should be made abundantly clear that the 
advocacy of S. 2646 or its enactment would not, by being silent upon the subject, 
constitute legislative approval of other decisions of the Supreme Court not 
specifically covered by the legislation. The enactment of S. 2646 will be a step 
in the right direction but it should be considered only as a step and not a 
complete cure. 
VI 


I refer specifically to the case of Brown v. Topeka, and associated cases (347 
U. 8. 483) and numerous decisions subsequent to that case but which were bot- 
tomed upon the Brown decision. The Brown case, commonly known as the school 
integration case, turned upon an interpretation by the 1954 Supreme Court of 
the 14th amendment to the Constitution, and particularly the provision that no 
State should deny to any person the equal protection of the laws. ‘This same 
question had been before the Supreme Court of the United States repeatedly. 
In the case of Plessy v. Ferguson (163 U. 8. 537), in Cummings v. Board of Educa- 
tion (175 U. 8S. 528), decided in 1899, Gong Lum v. Rice (275 U. S. 78), decided in 
1927, and in several similar cases the Supreme Court of the United States had 
consistently recognized that the regulation of its public school system was a matter 
wholly within the province of the individual State. Although the case of Plessy 
v. Ferguson was decided in 1896 by a court composed of jurists, all of whom were 
alive and active in their professions in 1868, when the 14th amendment became 
a part of the Constitution, the Supreme Court in 1954 asked for further argument 
on the meaning of the 14th amendment at the time of its adoption. In its 
opinion the Court confessed its inability to decide with any definiteness what the 
14th amendment meant at the time of its passage. It then proceeded to give that 
amendment an interpretation which was the exact opposite of the interpretation 
applied by the Supreme Court in 1896 and thereafter for half a century. 

We are often told that the decision of the Court is the law of the land. Of 
course, this is an incorrect statement both of fact and of law. But under the 
doctrine of stare and decisis the decision in Plessy v. Ferguson, often affirmed by 
subsequent Courts and never changed by the legislature nor by the people, was 
the law of the case and was a binding legal precedent which the 1954 Court under- 
took to reject. 

The basis of this attempted rejection is contained in the Court’s opinion. This 
opinion was not based upon decisions of former Courts, acts of Congress, or new 
constitutional amendments, but upon the textbook writings of sociologists and 
psychologists. This is the first time, as far as I can discover, when such question- 
able authority has been relied upon by any Court to overthrow legal precedent. 

As proof that the Court was functioning as a policymaking body and was 
indulging in legislation, it proceeded to order what it calls full implementation of 
these constitutional principles. This little known or scarcely noticed philosophy 
was contained in the Court decree, May 31, 1955 (349 U. 8.753). In that opinion 
the Court stated—‘courts will have to consider whether the action of school 
authorities constitutes good faith implementation of the governing constitutional 
principles.” The Court left no doubt in this opinion that it intended to lay 
down a public policy and to provide for its enforcement. In commenting upon 
the developments subsequent to its 1954 decision, the Court said “The presenta- 
tions also demonstrated that substantial steps to eliminate racial discrimination 
in public schools has already taken place, not only in some of the communities in 
which these cases arose, but in some of the States appearing as ‘amicus curiae 
and in others as well’.” In another part of the decree the Court stated: “In view 
of the nationwide importance of the decision.” It is apparent, therefore, that the 
Court was not limiting its activities to the parties to the lawsuit but was project- 
ing its policies on a nationwide scale and devising techniques for the enforcement 
of that policy. 

As one of the attorneys for the 16 Clinton, Tenn., defendants I have had an 
opportunity to observe in a small way the terrific impact of this judicial usurpa- 
tion of the legislative and executive functions of government. 

It is respectfully submitted that a study of the opinions of the Supreme Court 
of the United States over recent years, and particularly during the last 4 years, 
will reveal that the Court has greviously erred in the following respects: 
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(1) It has invaded the province of the legislative branch by seriously impeding 
the activities of congressional committees in their investigative functions. (2) 
It has encroached upon the prerogatives of the executive department in the en- 
forcement of security regulations. (3) It has impaired the abilities of munici- 
palities and States to deal effectively with Communist subversives within their 
respective governments. (4) It has invaded the sovereign rights of the individual 
States in assuming jurisdiction in matters wherein the 10th amendment to the 
Constitution denies jurisdiction to the Federal Government and reserves it unto 
the States and the people. (5) In abandoning the established rule of precedent 
or stare decisis by overruling and rejecting the established and accepted interpre- 
tations of constitutional provisions by former Supreme Courts, when such inter- 
pretations have been accepted by the other coordinate branches of government 
for more than half a century, and when such attempted rejection of established 
precedent was grounded upon no constitutional or statutory changes justifying 
a reversal. (6) In predicating its opinion upon the nonlegal textbook writings 
of individuals whose opinions cannot be considered as authority. 

Legislation alone may not suffice to correct all the errors to which reference is 
made. In addition to the legislation under consideration, it is apparent that there 
is need for judicial reform. It has been suggested, as one facet of judicial reform, 
that certain qualifications as to training and experience be required of all persons 
nominated for appointment to the Supreme Court. It would appear to be only 
commonsense that before becoming a judge upon the highest Federal Court one 
so appointed should possess all of the qualifications necessary to perform the 
duties of that high office. One of such qualifications should be previous experi- 
ence upon an appellate court and preferably upon the Federal bench. 

Another judicial reform and one that could be readily put into effect would be 
to require that persons serving as clerks to the Justices of the Supreme Court be 
required to have reasonable qualifications as to education and experience at the 
bar, and that they be subjected to scrutiny as to their loyalty. In a recent article 
in the U. S. News & World Report Mr. William H. Rehnquist, former law clerk 
to Justice Jackson, gives us an interesting insight into the makeup of these young 
men and the influence which they exert upon decisions of the Supreme Court. 
The following quotation from Mr. Rehnquist’s article will illustrate my point: 

“Most of the Clerks are recent honor graduates of law schools, and, as might 
be expected, are an intellectually high-spirited group. Some of them are imbued 
with deeply held notions about right and wrong in various fields of the law, and 
some in their youthful exuberance permit their notions to engender a cynical 
disrespect for the capabilities of anyone, including Justices, who may disagree 
with them. 

“The bias of the clerks, in my opinion, is not a random or hit-and-miss bias. 
From my observation of two sets of court clerks during the 1951 and 1952 terms, 
the political and legal prejudices of the clerks were by no means representative 
of the country as a whole nor of the court which they served. 

“After conceding a wide diversity of opinion among the clerks themselves, and 
further conceding the difficulties and possible inaccuracies inherent in political 
cataloging of people, it is nonetheless fair to say that the political cast of the 
clerks as a group was to the ‘left’ of either the Nation or the court.” 


vil 
SUMMATION 


I appreciate the opportunity to appear before this committee in support of 
§S. 2646. For the reasons which I have stated I would like to see the bill amended 
to cover the additional areas, not set out in the bill, in which I believe the 
Supreme Court has exceeded its constitutional authority in usurping legislative 
functions and in invading the sovereignty of the individual States. If such 
amendment is not possible, I suggest in the alternative that the bill contain 
appropriate clarifying language clearly indicating a legislative intent neither 
to approve the decisions of the Court in areas not covered by the bill, nor to 
“freeze” such decisions in their present status by noninclusion in the bill. I 
submit that the job would be only partially done if after the enactment of this 


legislation the Court is not restricted from further usurpation of legislative or 
state functions. ‘ 
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ADDENDA TO STATEMENT OF W. E. MICHAEL 


I have referred at some length to the case of Brown v. Topeka because in that 
one case we find dramatic illustration of practically all of the constitutional 
infirmities urged with reference to the many cases which have been cited on 
this subject. Wholly apart from the important question of control by the in- 
dividual States of their respective school systems, and wholly independent of 
any racial question, this decision is replete with violations of constitutional 
authority as set out in the first paragraph on page 7 of this statement. 

It has been suggested that the Brown case charts ‘the course and outlines the 
procedure which can and may be followed in such vital matters as the destruction 
of our system of private ownership of property and private enterprise. Mr. 
J. Y. Sanders, an eminent attorney of Baton Rouge, La., and, I believe, a son of 
a former Governor of that State, has prepared and published in the Louisiana 
Bar Journal of October 1956, a parallel reference illustration demonstrating with 
alarming clarity how laws protecting private property in this country could be 
invalidated using substantially the same language and the same authorities 
used by the Supreme Court in the Brown case. With the consent of the com- 
mittee, and with Mr. Sanders’ consent, I would like to file as a part of or an 
exhibit to my statement, a reprint of Mr. Sanders’ article. I have only one 
copy available at the present time but I can supply additional copies if desired. 

Senator Dirxsen. Very well. 

Mr. Micuaev. I would like to say in the beginning that I am very 
reluctant to appear in the ee of being critical of the courts, and 
it is only a a? sense of responsibility to my country and my profes- 
sion that impels me to appear here in support of Senate bill 2646 to 
limit the jurisdiction of the Supreme Court in the respects specified 
in the bill. 

Senator Dirksen. May I interpolate there? 

You appear for no organization. You appear only for yourself? 
You come at your own expense and at your own instance as a citizen 
and as a lawyer interested in the court system of the country. 

Mr. Micuart. That is all true, Senator. Every bit of that statement 
is correct. 

I have heard some of the statements made before this committee 
and very able statements in support of this bill with reference to 
many of the cases which challenge us at this stage. 

I refer particularly to the case of Watkins, to the Nelson case, 
the Slochower case in New York and to the Jencks case. Also to 
the Konigsberg case and the Schware case, coming from the States 
of California and New Mexico. 

In all of these cases it seems to me that there is a definite trend 
on the part of the Supreme Court to arrogate unto itself legislative 
functions and authority never delegated to it by the Constitution, and 
also to invade the sovereignty of the respective States in violation of 
the 10th amendment to the Constitution. 

_ Under our system of government, the traditional functions of the 
Judiciary is to decide lawsuits and to interpret statutes in the light of 
the basic law of the Constitution. 

In performing this function it is the duty of the Court to follow 
earlier decisions of the Court under the doctrine of stare decisis unless 
earlier decisions of the Court have been invalidated by constitutional 
amendments or by appropriate legislation. 

The judiciary possesses no power to promulgate public policy. 
Neither does it have authority to engage in legislation. 

However, within recent years the Supreme Court of the United 
States has practically abandoned the rule of precedent of stare decisis 
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and has undertaken not only the functions policymaking but of de- 
vising methods of enforcing these policies. 

It has usurped the legislative functions of Congress and invaded the 
sovereignty rights of the States. 

This transgression of constitutional limitation has not been re- 
stricted to cases involving subversive activities. For that reason, I 
believe it should be made abundantly clear that the advocacy of S. 
2646 or its enactment would not, by being silent upon the subject, 
constitute legislative approval of other decisions of the Supreme Court 
not specifically covered by the legislation. 

The enactment of this bill will be a step in the right direction, but 
it should be considered only as a step and not a complete cure. 

Mr. Sourwine. Mr. Chairman, might I ask the witness a question ? 

Senator Dirksen. Yes, indeed. 

Mr. Sourwine. I see you are at a good breaking point here, and I 
would like to inquire whether, in your opinion, the enactment of this 
bill would be in any sense a punishment of the Court or simply a 
‘deterrent on the Court or perhaps in the alternative the fixing of a 
boundary for Court activity, or do you regard it in some other light? 

Mr. Micnaert. I regard it as the performance of a legislative duty 
which assumes the character of a mandate in my mind under the 
section of the Constitution which provides that the appellate juris- 
diction of the Supreme Court, that the Court shall have appellate 
jurisdiction both as to law and facts with such exceptions and under 
such regulations as the Congress shall make. 

Mr. Sourwtne. In other words, you consider the grant to the Con- 
gress of the power to make regulations and exceptions to the Courts 
appellate jurisdiction as a duty to exercise that power when, in the 
judgment of the Congress, it should be exercised. 

Mr. Micuar.. Exactly, sir. 

Mr. Sourwine. You have to add that last clause, don’t you ? 

Mr. Micuari. Exactly. The legislative branch of the Government 
has always been vested with the discretionary power, the very act of 
legislating is in itself the exercise of discretionary powers. 

The Constitution specifically gives that exclusive right to the legis- 
lative branch of the Government. 

Senator Drrxsen. In a nutshell the authority of Congress to legis- 
late in this field is undisputed. 

The remaining question then is one whether it is advisable in the 
national interest to impose certain limitations, 

Mr. Micuaet. I think that is definitely a correct statement of fact, 
Senator. 

While we are at that breaking point, if I may interpolate a matter 
that is not in my written statement, very briefly, I have mentioned the 
doctrine of stare decisis about which there seems to be in the minds 
of the laity at least much confusion. 

I believe there is a very precise and a very clear distinction between 
the application of the doctrine of precedent or stare decisis as affecting 
decisions of the Court with reference to the interpretation of consti- 
tutional provisions or the interpretation of statutes on the one hand, 
or decisions based upon the common law upon the other hand. 

On decisions based upon the common law, those decisions, if they 
are incorrect, can be corrected by congressional act or legislation. 
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On matters affecting the interpretation of the Constitution or of 
the statute, when that decision has been made for the first time, laws 
can be passed based upon it. Contracts are based upon it. The very 
way of life could be predicated upon that interpretation. 

Now if that interpretation is wrong, it is within the province of 
the people to change that interpretation by amendment to the Con- 
stitution, if it is a constitutional matter. 

If it is a matter of statute, it is within the province of the legislature 
to change that by proper legislation. 

But there ae be chaos in our whole system of pereememennee if 
the judiciary could reject or reverse former decisions affecting the 
constitutionality, an interpretation of the Constitution, and then 
have the next term, the next Court to reverse that decision and have it 
in a constant state of flux. The rule of stare decisis therefore applies 
with particular emphasis, in my judgment, to cases involving inter- 
pretation or definition of terms in the Constitution. 

Senator Dirxsen. Let me ask at that point, Mr. Sourwine, has the 
whole decision in the Watkins case and in the Slowchower case that 
Mr. Michael refers to and in the Jennings case been incorporated in 
the record ? 

Mr. Sourwine. Yes, Mr. Chairman, they were put in at the first 
series of hearings and were printed as an reais to the hearing 
record. 

Senator Dirksen. What about the Konigsberg case? 

Mr. Sourwine. I think it was. Senator Jenner at that time cited 
all the cases which he thought were involved and requested that they 
be printed. 

Senator Dirksen. Good enough. 

Mr. Micuart. I have just a that the usurpation of functions con- 
trary to the Constitution by the Supreme Court was not limited to 
matters pertaining alone to Communist subversion. 

I refer specifically to the case of Brown v. Topeka, and associated 
cases, and numerous decisions subsequent to that case but which were 
bottomed upon the Brown decision. 

The Brown case, commonly known as the school integration case, 
turned upon the interpretation by the 1954 Supreme Court of the 14th 
amendment to the Constitution, and particularly the provision that 
no State should deny to any person “the equal protection of the laws.” 

The same question had been before the Supreme Court of the United 
States repeatedly. In the case of Plessy v. Ferguson and Cummings v. 
Board of Education, decided in 1899; Gong Lum v. Rice, decided in 
1927, and in several similar cases, the Supreme Court of the United 
States had consistently recognized that the regulation of its public 
school system was a matter wholly within the province of the indi- 
vidual State. 

Although the case of Plessy v. Ferguson was decided in 1896 by a 
Court composed of jurists, all of whom were alive and active in their 
professions in 1868, when the 14th amendment became a part of 
the Constitution, the Supreme Court in 1954 asked for further argu- 
ment on the meaning of the 14th amendment at the time of its 
adoption. 

In its opinion the Court confessed its inability to decide with any 
definiteness what the 14th amendment meant at the time of its pas- 
sage. It then proceeded to give that amendment an interpretation 
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which was the exact opposite of the interpretation applied by the 
Supreme Court in 1896 and thereafter for half a century. 

e are often told that the decision of the Court is “the law of the 
land.” Of course this is an incorrect statement both of fact and of 
law. But, under the doctrine of stare decisis, the decision in Plessy 
v. Ferguson, often affirmed by subsequent courts and never changed 
by the Legislature nor by the people, was the law of the case and 
was a dieting legal precedent which the 1954 Court undertook to 
“reject.” 

The basis of this attempted rejection is contained in the Court’s 
opinion. This opinion was not based upon decision of former Courts, 
acts of Congress, or new constitutional amendments, but upon the 
textbook writings of sociologists and psychologists. This is the first 
time, as far as Pond discover, when such questionable authority has 
been relied upon by any Court to overthrow legal precedent. 

As proof that the Court was re as a policymaking body 
and was indulging in legislation, it proceeded to order what it calls 
“full implementation of these constitutional principles.” This little- 
known or scarcely noticed philosophy was contained in the Court 
decree May 31, 1957 (349 U. S. 753). In that opinion the Court 
stated : 


Courts will have to consider whether the action of school authorities constitutes 
good faith implementation of the governing constitutional principles. 

The Court left no doubt in this opinion that it intended to lay 
down a public policy and to provide for its enforcement. 

In commenting upon the developments subsequent to its 1954 deci- 
sion the Court said: 

The presentations also demonstrated that substantial steps to eliminate racial 
discrimination in public schools has already taken place, not only in some of 


the communities in which these cases arose, but in some of the States appear- 
ing as amicus curiae and in others as well. 


In another part of the decree the Court stated : 
In view of the nationwide importance of the decision. 


It is apparent, therefore, that the Court was not limiting its activities 
to the parties to the lawsuit but was projecting its policies on a nation- 
wide scale and devising techniques for the enforcement of that policy. 

As one of the attorneys for the 16 Clinton, Tenn., defendants I 
have had an opportunity to observe in a small way the terrific impact 
of this judicial usurpation of the legislative and executive functions 
of Government. 

It is respectfully submitted that a study of the opinions of the 
Supreme Court of the United States over recent years, and partic- 
ularly during the last four years, will reveal that the Court has 
a erred in the following respects : 

(1) It has invaded the province of the legislative branch by se- 
riously impeding the activities of congressional committees in their 
investigative functions. 

(2) It has encroached upon the prerogatives of the executive de- 
partment in the enforcement of security regulations. 

(3) It has impaired the abilities of municipalities and States to deal 
effectively with Communist subversives within their respective gov- 
ernments. 
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(4) It has invaded the sovereign rights of the individual States in 
assuming jurisdiction in matters wherein the 10th amendment to the 
Constitution denies jurisdiction to the Federal Government and re- 
serves it unto the States and the people. 

(5) In abandoning the established rule of precedent of stare decisis 
by overruling and rejecting the established and accepted interpreta- 
tions of constitutional provisions by former Supreme Courts, when 
such interpretations have been accepted by the other coordinate 
branches of government for more than half a century, and when such 
attempted rejection of established precedent was grounded upon no 
constitutional or statutory changes justifying a reversal. 

(6) In predicating its opinion upon the nonlegal textbook writings 
of individuals whose opinions cannot be considered as “authority.” 

Senator Dirksen. Mr. Michael, at that point let me pose a question. 

I have seen it averred that if these limitations were placed on the 
appellate jurisdiction of the Supreme Court in certain fimited areas, 
that your Federal circuit courts of appeal would then become the 
courts of last resort with respect to those particular areas, and the 
cases that might arise under them. 

Mr. Micnast. I think that is a correct statement of fact. 

Senator Dirksen. So it would be a fact then that in those 5 categories 
the 7 circuit courts of appeal would be the courts of last resort? 

Mr. Micnart. Yes, subject of course to such review, administrative 
or otherwise, as the Congress may from time to time provide. 

It does not mean that they would be left in a straitjacket as I 
understand it. 

Senator Dirksen. Only judicially ? 

Mr. Micwaert. I want to point out this further fact: that appeal is 
a matter granted by statute. It is a matter of right only because it is 
granted by statute. 

A fair and impartial trial as provided in the Constitution refers to 
trial courts, and there is no vested right to have a case heard in three 
separate courts. 

There is no provision that requires the case to be heard in more than 
2 caurts or, for that matter, more than 1. 

But appeal as provided in the Constitution, in the jurisdiction of the 
appellate procedure of the courts and the Supreme Court, is vested in 
the legislative branch. 

Senator Dirksen. Let’s take a case—— 

Mr. Micuasrt. So if there were inaccuracies or if there was any in- 
justice, if there were hardships worked, certain of the legislative 
branch could correct that by proper amendments. 

Senator Dirxsen. Let’s take for instance the Watkins case under 
the assumption that this was actually the law and that there would be 
no appellate jurisdiction so far as the Supreme Court is concerned, 
with respect to that case. 

Now it might very well be set down in a bill of exceptions or on error 
that other matters were the basis for appeal, that it did not constitute 
a fair trial which does not put exactly the issue before the court, the 
issue being one of jurisdiction really and one of fact as to whether it 
is the kind of case which the Supreme Court could not hear on appeal. 

Do you think an appeal would still lie where that was incident, let 
us say, to such a case ? 
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Mr. Micuaet. If this bill denies appellate jurisdiction within a cer- 
tain specified area, I think that is final. 

I think that is the end of it. 

Senator Dirksen. As a specific case, you might multiply any num- 
ber of incidents, you might have such a case in the trial court and it 
goes to the circuit court of appeals, and then an appeal is taken to the 
United States Supreme Court not on any constitutional issue, not on 
a question of jurisdiction, but rather there may have been a ruckus in 
the courtroom. The court may have found one or more counsel guilty 
of contempt and ordered them out of the courtrom, and taken them 
out of the trial. 

You might have a thousand and one things that could be the basis for 
exceptions. 

Do you think, notwithstanding all that, that you are still closed so 
far as this is concerned ? 

You could not go any further under any circumstances except to the 
circuit court. 

Mr. Micnaru. I think that is correct. The instance that you cite, 
the problem that you pose, would probably not present any question 
that would justify the Supreme Court reviewing it, if the Court had 
authority on purely a question of fact, if it were affirmed by the two 
courts below. 

But I believe the answer to your question is that if it is denied juris- 
diction, that jurisdiction is denied for all purposes. 

Senator Dirksen. Very well. 

Mr. Micnaxrt. The questions that we just had and the answers led 
very well to my next point, and that is that legislation alone may 
not suffice to correct all the errors to which reference is made. 

It is regrettable indeed that the legislative branch should have to 
even consider legislation to curb the power of the judiciary or arro- 
gate it or assume power of the judiciary, but when that condition 
arises and the power becomes mandatory that it be considered. 

In addition to the legislation under consideration, it is apparent 
that there is need for judicial reform. It has been suggested, as one 
facet of judicial reform that certain qualifications as to training and 
experience be required of all persons nominated for appointment to 
the Supreme Court. 

tI would appear to be only commonsense that before becoming a 
judge upon the highest Federal court one so appointed should possess 
all of the qualifications necessary to perform the duties of that high 
office. One of such qualifications should be previous experience upon 
an appellate court and preferably upon the Federal bench. 

Senator Dirksen. I think Senator Stennis of Mississippi has been 
promoting or has introduced a bill. 

- Mr. Sourwrne. Yes, Mr. Chairman, he has one of several such bills. 

Senator Dirksen. Mr. Michael, I very reluctantly, but respectfully, 
suggest if we could hurry just a little; I am afraid they are going to 
ring those bells for a rollcall on another amendment. 

_ Mr. Micnarr. Senator, I shall accede to that. I have a statement 
in here about the clerks to the Supreme Court that I think is very 
pertinent, and I would like to call the committee’s attention to it. — 

Senator Dirksen. That is your addenda? 
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Mr. Micuaer.. No; that is prior to my addenda, but I would like to 
make this statement and I will close. 

I have referred to the case of Brown v. Topeka because the case 
contains such dramatic interest of the usurpation of power and devia- 
tion of constitutional principles, not because of the subject matter 
of the suit, but we forget completely that it had anything to do with 
a racial problem or anything to do with local school problems. 

The inherent infirmities of that decision still remain, and it could 
provide the chart and the blueprint by which all our other constitu- 
tional freedoms could be taken, as, for instance, those of ownership 
of private property. 

r. J. Wise Sanders, an eminent attorney and a son of one of the 
Governors of the State of Louisiana prepared and published—— 

Senator Dixsen. Didn’t he serve once up here? 

Mr. Micwazt. I believe he did. 

Senator Dirksen. I served in the House with him. 

Mr. Micuae.. Prepared an article in the Louisiana Bar Journal 
paralleling those possibilities. I considered it so vital and so clearly 
stated that I wanted, with the permission of the Senator, to file it as 
a part of acne! and I have filed copies. 


Senator Dirksen. Isit very long? 
Mr. Micuagv. No; it is not. The counsel has it. It is not a very 
long statement. 


Senator Dirksen. If it, in your judgment, will add to the elucida- 
tion of the issue that is before us—— 

Mr. Micuaet. I think it very clearly reflects the point, sir. 

Mr. Sourwine. Would the Chair, perhaps, want to order that in- 
cluded in the appendix ? 

Senator Dirksen. Probably so, but I think, since some criticism was 
made that we had not gone into this too thoroughly before, I would 
have no objection in putting it in the body. I will leave that to you, 
whether we put it in the body or in the appendix. 

Mr. Sourwine. Would it make any difference to the witness ? 

Mr. Micuaex. None. 

Mr. Sourwine. We are trying to set the hearings up in such a form 
that they can be readily indexed. We have a little problem doin, 
that in the printing time, and if we put it in the appendix it would 
be better. * 

Mr. Micuaet. I appreciate the opportunity to appear here on behalf 
of this bill, and I hope that it will be reported favorably, and passed. 

Senator Dirksen. Mr. Michael, I wish we could visit longer, but 
there are some verities that confront me here. I came out of one 
committee to come here and I know they are getting ready for another 
vote on the Senate floor. We thank you, sir, for coming. 

Mr. Micuarx. Thank you, Senator, I shall remember you to your 
friends in Sweetwater. 

Senator Dirksen. Thank you very much. 

Is Mr. Cadwalader, of Baltimore, here? 

That sounds like a good old colonial name to me. 


1 See appendix ITI. 


: 
; 
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Mr. Capwanaper. My people have been here since those times. 

Senator Dirksen. You are an esquire, [ take it. They put it down 
“squire.” 

Mr. Capwa.Laper. lama lawyer. 

Senator Dirksen. And youare from baltimore! 

Mr. Capwaxaper. I practice law in Baltimore. I live in Harford 
County, Md. My home is Joppa, Md. 

Senator Dirksen. How long have you been in the practice of law, 
sir? 

Mr. Capwauaper. Fifty-five years. 

Senator Dirksen. Fifty-five years? 

Mr. Capwa.aper. Yes, sir. 

Senator Dirksen. Goodness me; that goes pretty nearly back to the 
turn of the century. 

Mr. Capwaaper. I was admitted to the bar of the Court of Appeals 
of Maryland in September 1903, not quite 55 years. 

Senator Dirksen. Well, you are getting awfully close to it, I would 
say. Have you ever held a judicial post of any kind? 

Mr. Capwaaper. No; no official post of any kind. I am a private 
citizen. 

Senator Dirksen. You are one of those sterling men of the bar? 

Mr. Capwataper. I hope Lamsterling. I amamember of the bar. 

Senator Dirksen. I am sure you are. You are appearing here indi- 
vidually ? 

Mr. Capwauaper. Individually ; yes, sir. 

Senator Dirksen. Not for any organization ? 

Mr. Capwataper. Not for any organization. I have in the past be- 
longed to organizations that, I am sure, would have been in this battle, 
but they have ceased to exist. They have folded up, and I am here 
as an individual. 

Senator Dirksen. We never try to be offensive, but we like to ask a 
witness whether he represents an organization, and, if so, how many 
members do they have; is it diffused over the country; is he authorized 
to speak for them ? 

Mr. Capwaxaper. No; I am not authorized to speak for any organi- 
zation. Iam coming on my own. 

Senator Dirksen. You see, I have encountered that so often, where 
someone will state to the committee, “I represent an organization of 
100,000 people,” and, unless you read that rather discriminately, you 
get into difficulties. 

Mr. Capwataper. I understand. 

Senator Dirksen. Because, you see, maybe they had a little con- 
vention. 

And maybe only a hundred out of the hundred thousand showed 
up at the convention, and then they proceed to resolute on a given 
subject, and it does not properly mirror, I think, what that organiza- 
tion may or may not stand for, and, so, we try to be careful without 
being squeamish or queasy about it. 

Mr. Capwataper. Like the five tailors of Thule Street. “We people 
of England.” 


21794—58—pt. 2——-15 
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Senator Drrxsen. That is right. Well, now Mr. Cadwalader, we 
will hear from you. 

Mr. Capwataper. I will be very brief. 

Senator Dirxsen. I hope you will not be angry or captious with 
the temporary chairman of this committee if they ring those bells and 
T have to get on roller skates and start for the Senate floor. 

Mr. Capwataper. I have a statement that I sent to Mr. Sourwine. 
T made 1 or 2 slight amendments to it, and I am going to leave it with 
the committee. I just want to say a few things. 

Senator Dirksen. First. then, jet s put in your whole statement in 
its entirety so that that, of course, will stand for itself. 


Mr. Capwataper. I will offer this, and I would like to read, in par- 
ticular, 1 or 2 paragraphs. 
(The statement referred to is as follows :) 


STATEMENT OF THOMAS F. CADWALADER 


Throughout our history, there has been an almost rhythmic alternation between 
the three great departments of the Federal Government as to which presents 
the greatest menace to liberty. 

The Alien and Sedition Acts of an early date indicated that Congress was 
then the menace, and the interposition of Virginia and Kentucky aroused the 
people to teach a needed lesson to the legislative branch. 

Again, in reconstruction days, Congress assumed the role of tyrant, and the 
resistance which finally prevailed was long and painful. 

In times of stress, when Congress found itself rudderless, the executive power 
stepped in, regardless of constitutional limitations, and sought on the whole, 
successfully to override the paper provisions drawn to prevent arbitrary attack 
on personal rights. So, the Executive devalued our currency, with only token 
resistance, and again, with the help of a wholly submissive Congress, deprived 
the individual citizen of the right to bargain for a job. 

During these and other usurpations (in spirit, if not in letter), the Supreme 
Court has, for the most part, been supine. As a defender of personal right, its 
record has always been weak, as when, in Georgia v. Stanton (6 Wall. 457), it 
declined to protect the people of the States from arbitrary military rule, or as, 
in later years, when it held coal mining to be interstate commerce, and that an 
act of Congress forbidding anyone to engage in it save by consent of irresponsible 
third parties was a valid regulation. 

More recently, the Court has become not a broken reed, but an active agent 
in trying to remold our institutions in a totalitarian sense, and, incidentally, to 
protect all individual agents and devotees of totalitarian dogma whether in 
public employ of the Federal or State Governments, or as schoolteachers, or 
members of the bar, so as to foster the infiltration of those enemies of our entire 
system of government and culture. 

But, by all odds, the worst instance of the assumption of purely arbitrary power 
by the Court lies in its decisions of May 14, 1954, on segregated schools. This 
has been so well stated by others and is so undeniable that it is needless now to 
dwell on it or document it, except to notice the most utterly illogical and inde- 
fensible finding of all; that the due-process clause of the fifth amendment forbids 
the separation of races in fully equal facilities. If the Court is to be allowed 
to dream up and impose on our people such fantastic misconstruction of plain and 
well-understood phraseology, then our liberties are indeed at the mercy of the 
nine men who eall themselves Justices, though the Constitution calls them 
Judges, of the Supreme Court. 

It is questionable, however, whether an appeal even to the Supreme Court 
should not be allowed to persons threatened with punishment for contempt of 
Congress. No department of the government of a free people ought to be above 
the law. The fact that the Supreme Court has assumed to be above it does not 
justify placing Congress or committees of Congress in a like place. 

If the defendant in a contempt case has the right to appeal to the lower 
Federal courts, that should perhaps be a sufficient curb on the power of Con- 
gress to punish a man for merely standing on his rights, and, perhaps, it should 
be enlarged to afford him a hearing before three judges. 
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As to security charges against civilian employees and officers, it would seem 
that defendants should also have their day in court, not because they have any 
vested right to hold their jobs, but because their unjust discharge for security 
reasons may impose a lifelong penalty and ruin their prospects of employment. 
But in such case the lower Federal courts can doubtless serve as well as or 
better than the Supreme Court, which always acts self-consciously as in the 
glare of klieg lights. 

The other provisions of S. 2646 would work a much-needed check on some of 
the gratuitous incursions of the Supreme Court into local matters that are none 
of its business, such as who may be admitted to the bar of any State or what 
qualifications may be required of teachers in public schools and colleges. 

But it is respectfully submitted that another section should be added to this 
bill, in substance as follows: 

“(6) Any law, rule, regulation, or local custom of any State or community 
by which, without denying to any person the equal protection of the laws and 
equal use of and enjoyment of facilities and institutions provided by law, the 
separation of such persons according to age, sex, or race is provided for.” 

The adoption of the proposed bill with this amendment would put an end to a 
controversy that is at present dividing the people of the United States into 
hostile camps when the public danger from without is so great that unity of 
feeling and purpose is called for as never before. 


The advocates of ending segregation are not shut out by such a clause, but 
are merely remitted to their proper and legitimate field of action; namely the 
legislative field. The idea that laws in so vital a matter can be arbitrarily 
enacted by nine lifetime appointees is so repugnant to every principle of free 
government that everyone, whatever his race or background, who is not a totali- 
tarian, should admit that such questions are to be decided by persuasion of the 
public and their elected representatives, and in no other way. 

Mr. Capwanaver. Before doing so, I would like to mention one 
thing: that, while I was waiting here for the resumption of the hear- 
ings, I fiddled in that bookcase over there and picked out at random 
two volumes of Wallace’s reports, in which I found this question of 
limiting the appellate jurisdiction of the Supreme Court to have been 
dealt with, and I thought I would like to put it in the record. 

I made a note of it, one case, Hx parte McCardle; no doubt you and 
Mr. Sourwine are familiar with it, sixth Wallace, page 318, and the 
same case in seventh Wallace, page 506. 

Senator Dirksen. What was the date of those cases ? 

Mr. Capwanaper. That was 1867 and 1868. In 1867, Mr. William 
McCardle, a citizen of Mississippi, applied for a writ of habeas corpus 
from the Federal court down there against General Ord, and other 
military authorities who had arrested him as a subversive rebellious 
citizen and so forth, and the circuit court remanded him after hearing 
to the military custody. Then he appealed under the provisions of 
an act of February 5, 1867, which enlarged the appellate jurisdiction 
of the Supreme Court to include cases where a person sought a writ of 
habeas corpus because his constitutional rights had been invaded, and, 
after a very fully argued hearing in the Supreme Court, the motion 
to dismiss the appeal was denied, and the Supreme Court proceeded 
then to hear the case on the merits, but, before they could render a 
decision, have a conference and render a decision, the Congress passed 
an act over President Johnson’s veto repealing the right of appeal in 
these particular cases, and in the second case, which is reported in 
seventh Wallace, the Chief Justice simply had to dismiss the case 
for want of jurisdiction. 

So, that apparently settles the question as to the power of Congress 
to do this very thing that is being proposed to do in S. 2646. 

Senator Dirksen. Permit me to interrupt fora moment. Are those 
two cases a part of the hearing now ? 
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Mr. Sourwiye. No, sir; they are not a part of the hearing. They 
have been frequently and copiously referred to, but the texts of the 
opinion are not a part of our record. 

Mr. Capwa.aper. In your judgment would it serve a useful purpose 
to have them in here ? 

Mr. Sourwine. I think it would be a useful purpose, sir. 

Senator Dirksen. The hearing, itself, finally becomes the textbook, 
because you cannot expect lawyers who do not have the time running 
around trying to find reports and get those cases, and I have always 
been of the opinion if I had to err at all it would be on the side of a 
little additional expense in getting the text in its entirety in the hear- 
ings and then they are there for anyone to read who so desires, so the 
Chair will ask himself to include those in the hearings, and, since I 
cannot object to myself, it will go in the hearings.’ 

Mr. Capwataper. I would like to say one thing about the gentleman 
who testified this morning. I am a little hard of hearing and I did not 
catch his name, but he represented the American Civil Liberties Union. 
I caught that much. 

I had a little experience with them some yearsago. It was the prac- 
tice in a good many cities, including my own, of property owners 
getting together and agreeing on covenants restricting the use and 
occupancy of their dwelling houses to persons of the Caucasian race, 
and there were a number of similar cases in Detroit, St. Louis, I think, 
Milwaukee, and other Midwestern cities. I do not know if there were 
any from Chicago or not, but, at any rate, some of these cases from the 
Middle West came up to the Supreme Court when Mr. Vinson was 
Chief Justice, and I represented an improvement association in Balti- 
more at the time, which was very much interested in this, and we 
filed a brief as amicus curiae inthe case. I noticed the American Civil 
Liberties Union filed a brief on the other side, and I wrote to them. 
Mr. Arthur Garfield Hayes was then their president. I said, “I 
understand you are devoted to democratic procedures and you profess 
devotion to the democratic system of government and you do not like 
the law under which these covenants are enforced by the courts, which 
is perfectly your right to have the law changed. 

‘But why do not you proceed to have it changed by legislation ? 

“Why do you, as a professed devotee of democratic principles, desire 
to meres changed by nine lifetime appointees who are responsible to 
nobody ¢ 

Well, I got a very evasive reply from them, and it did not seem to 
effect their attitude in the case. 

Now. I will briefly run over some of the points in my very brief 
statement that I prepared a couple of days ago when I first was notified 
by Mr. Sourwine that I could eat 

Throughout our history there has been an alternation, almost a 
rhythmic one, between the three great departments of the Federal 
Government at to which at any given time is supposed to present a 
menace to liberty. 

The Alien and Sedition Acts in the early days indicated that 
Congress was the menace, and then Virginia and Kentucky aroused 


1 See appendix I. 


— PP a SS 


ww 


ee 


— ot 





LIMITATION OF APPELLATE JURISDICTION 261 


the people with their interposition resolutions and the Congress was 
given a lesson which it took to heart. 

In 1861, the President took the matter into his hands and threw 
a great many people into prison, suspending the writ of habeas corpus 
when the Chief Justice said it was unconsittutional for him alone 
to do so. 

Then, in reconstruction days, Congress overrode the Executive and 
assumed the role of tyrant in the matter, in the views of a great many 
people. 

Then, in later days, the Executive again took over the dominant 
job. But, in most of these usurpations, in spirit if not in letter, the 
Saawtate Court has, for the most part, been a 

As a defender of personal right, its record has been weak as when 
in Georgia v. Stanton, another case in sixth Wallace, it declined to 
protect the people of the States from arbitrary military rule, or as 
in later years when it held coal mining to be interstate commerce, 
and that an act of Congress forbidding anyone to engage in it except 
by consent of irresponsible third parties was a valid regulation of 
commerce. 

Senator Dirksen. Mr. Cadwalader, this is a little digression from 
where we are at the moment, but I rather like your expression 
“rhythmic alternation.” 

Mr. Cadwalader, would you have time, before this record 
closes, to sit down and prepare say 2 or 3 pages perhaps best in skeleton 
form, and just show when this applied to the Executive and when to 
the Congress and when to the judiciary, and then pick up the rhythm 
again ¢ 

I would like to see that expressed. 

So if you do have a little time and could just set it down by years, 
and then probably a short explanatory note which you would not 
have to document because I presume it would be relating to matters 
that are quite well-known in the history books, so it would not take 
too much time. 

Mr. Capwataper. I will try to do that, Senator. 

Iam pretty busy. 

Senator Dirksen. I know, but I would like to see it. 

Mr. Capwavaper. I will try. 

But more recently the Court has been, I think, more of an active 
agent in trying to remold our institutions in a totalitarian sense, 
and incidentally protecting all individual agents and devotees of 
totalitarian dogma, whether in public employ or as school teachers 
or members of the bar, so as to foster the infiltration of those enemies 
of our entire system of government and culture. 

But by all odds the worst instance of the assumption of purely 
arbitrary power by the court lies in its decisions of May 14, 1954, on 
segregated schools. 

This has been so well stated by others, and in particular others that 
have testified here today, and is so undeniable that it is needless now 
to dwell on it or document it, except to notice one point which has not 
been much noticed, I consider it the most utterly illogical and inde- 
fensible finding of all, and that was in the District of Columbia case 
where the Chief Justice held that the due process clause of the fifth 
amendment forbids the separation of races in fully equal facilities. 
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If the Court is to be allowed to dream up and imposed on our people 
such fantastic misconstruction of plain and well-understood phrase- 
ology, then our liberties are indeed at the mercy of the nine men who 
call themselves Justices, though the constitution calls them Judges 
of the Supreme Court. 

In analyzing this proposed bill, I thought at first it was questionable 
whether an appeal, even to the Supreme Court, should not be allowed 
to persons threatened with punishment for contempt of Congress on 
the ground that no department of the Government of a free people 
ought to be above the law. 

The fact that the Supreme Court has assumed to be above it does 
not justify placing Congress or committees of Congress in a like place. 

But if the defendant in a contempt case has the right to appeal to 
the lower Federal courts, as I understand he has, in fact I do not think 
he can be punished except by a judgment of the district court under 
a statute that I have not been able in the limited time at my disposal 
to put my fingers on, that would be, I think, a sufficient curb on the 
power of Congress to punish a man for merely standing on his rights, 
in case some committee should undertake to do that. 

Perhaps it should be enlarged, if it has not been already, to afford 
him a hearing before a three-judge court, but I do not see any necessity 
for letting it go to the Supreme Court. 

It is a novel thing, these cases getting up there anyway. 

Mr. Sourwine. Mr. Cadwalader, you understand, don’t you, that 
the Supreme Court’s jurisdiction in contempt of Congress cases arises 
because of a statute of the Congress creating a statutory crime of con- 
tempt of Congress. 

For 90 years or more Congress took care of its own contempts under 
its own power, and it was only when the amount of work involved 
became so great that Congress tried to slough it off by putting the trial 
of such cases on the court through a statute, that the Supreme Court 
or the courts at all came into the question. 

Mr. Capawa.aper. Then they could perfectly well limit the appeal 
to the circuit courts of appeal or to a three-judge court or whatever 
they want. 

Mr. Sourwine. Yes, sir. 

Mr. Capwataper. And the same thing in general I should say 
would apply to security charges against civilian employees. 

I think that of course no employee of the Government or of anybody 
else has a vested right to his job if the employer does not want to keep 
him, but it is undoubtedly true that if a man is in the Federal employ 
and he is fired as a security risk, it is a very serious injury to his future 
prospects in- life, and for that reason I think he should have a judicial 
hearing, but not necessarily in the Supreme Court. 

The other provisions of S. 2646 are certainly excellent and supply 
a much needed check on the gratuitous incursions of the Supreme 
Court into local matters that are none of its business, such as who may 
be admitted to the bar of any State, or what qualifications may be 
required of teachers in public schools and colleges. 
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But I respectfully submit that another section should be added to 
this bill, in substance as follows: I would number it No. 6: 

The Supreme Court shall have no jurisdiction to review either by appeal, writ 
of certiorari or otherwise any case where there is gone into question the validity 
of— 
and then I would say: 


(6) Any law, rule, regulation, or local custom of any State or community 
by which, without denying to any person the equal protection of the laws and 
equal use of and enjoyment of facilities and institutions provided by law, the 
separation of such persons according to age, sex, or race is provided for. 

The adoption of the proposed bill with this amendment would put 
an end to a controversy that is at present dividing the people of the 
United States into hostile camps when the public danger from without 
is so great that unity of feeling and purpose is called for as never 
before. 

The advocates of ending segregation are not shut out by any such 
a clause but are merely remitted to their proper and legitimate field 
of action, namely, the legislative field. 

The idea that laws in so vital a matter can be arbitrarily enacted 
by nine life-time appointees is so repugnant to every principle of 
free government that everyone, whatever his race or background, who 
is not a totalitarian, should admit that such questions are to be decided 
by persuasion of the public and their elected representatives and in 
no other way. 

That is all I have to submit. 

Senator Dirksen. I was going to raise just one question with respect 
to the sixth proposition which you advance. That could apply only 
to matters that arise in the future. It has no relation to things 
adjudicated. 

Mr. Capwataper. Of course I do not think Congress can enact, can 
actually repeal a decision of the Supreme Court. 

Senator Dirksen. | just want to be sure that the record is clear on 
that point. 

Mr. Capwa.aper. Yes. 

Senator Dirksen. It is entirely prospective and not retrospective ? 

Mr. Capwaaper. Yes. 

Senator Dirksen. Well, Mr. Cadwalader, thank you, sir, very much. 

Mr. Capwaaper. I will try to get up that memorandum that you 
requested. 

Senator Dirksen. I wish you would. It would be rather interesting 
if you want to take a little more time and research a little bit. 

Mr. Capwaaper. When I used the word “rhythmic” maybe I ex- 
aggerated a little because it is not a regular rhythm, but it has hap- 
pend at times the complaint has been about the executive and at other 
times about the legislative, and now very distinctly about the Court. 

Senator Dirksen. Well, we could call them cycles or rhythms or 
parallels, but whatever they are, I know from my own invasion into 
our history that those things do recur, and there is a certain regularity 
about them. 
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But I have never had the delightful opportunity to spel] them out 
heretofore. I hope as a good history student you may have a chance 
to do so. 

We thank you, sir, for coming. 

If there are no other witnesses this hearing will conclude until 
10:30 tomorrow. 

(Whereupon, at 4: 30 p. m. the committee was recessed, to reconvene 
at 10:30 a. m. Friday, February 28, 1958.) 
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SUPREME COURT 


FRIDAY, FEBRUARY 28, 1958 


Untrep States SENATE, 
SuscoMMITreE To INVESTIGATE THE ADMINISTRATION 
OF THE INTERNAL Security Act AND OTHER 
INTERNAL Security Laws, oF THE 
JOMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:30 a. m., in room 
424, Senate Office Building, Senator William E. Jenner presiding. 

Also present : J. G. Sourwine, chief counsel; F. W. Schroeder, chief 
investigator. 

Senator JENNER. The committee will come to order. 

The first witness is Mr. Jefferson Fordham, dean of the University 
of Pennsylvania Law School. 

Is he present ? 

( Not present.) 

Mr. Sourwtne. I have two statements of persons who are not here 
which should be offered for the record at this time. One is the state- 
ment of Mr. John U. Barr, chairman of the executive committee of 
the Federation for Constitutional Government. 

Senator Jenner. It will go into the record and become a part of the 
official record. 

(The statement referred to is as follows :) 


FEDERATION FOR CONSTITUTIONAL GOVERNMENT, 
New Orleans, La., February 20, 1958. 
Hon. WILLIAM EB. JENNER, 
Member, United States Senate, 
Senate Office Building, Washington, D.C. 
(Attention : Miss Wilma Wood.) 


Dear SenaToR: Attached is statement which I would appreciate your having 
included in the record, with reference to Senate bill 2646. 

I wish it were possible for me to attend the hearings and present this in person, 
but, since this is not possible, would appreciate your good offices in having it 
submitted to the proper authority for inclusion in the hearings. 

Sincerely, 
JoHN U. Barr, 
Chairman, Executive Committee. 


STATEMENT SUBMITTED BY JOHN U. BAkR, CHAIRMAN, EXECUTIVE COMMITTEE, 
FEDERATION FOR CONSTITUTIONAL GOVERNMENT, NEW ORLEANS, La. 


It is inconceivable to us of the Federation for Constitutional Government 
that there could be any opposition to any of the provisions or intent of S. 2646. 

That the United States Supreme Court should have made this legislation so 
necessary remains an unsolved puzzle, not only to the lay supporters of the 
Federation for Constitutional Government, but even a greater puzzle to our 
friends of the legal profession, both in and outside the federation circle. 
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That the Congress of the United States should have had to act to help the 
several States to protect their sovereignty against subversion will be difficult for 
future historians to explain. 

That either the Congress or the Supreme Court should be involved in any mat- 
ters relating to the administration of the public schools of the several States, 
is perhaps the greatest insult ever visited upon the wisdom and honor of the 
founders of this Nation. 

That this bill is necessary is self-evident, and we fail to see how a single vote 
could be marshaled against it in either House of the Congress. Our hope is 
that it is only the first step in the right direction, and that its swift adoption does 
not intimate or imply that the Federal courts have, or had, any rights in the 
administration of the safe and orderly conduct, or the safeguarding of such 
orderly and safe conduct by the sovereign States. 

Nor can we forget that in this year, after more than a century and a half, 
the United States Supreme Court had to be curbed in its zeal to nullify the pow- 
ers of the bar association of the sovereign States, in their effort to weed out the 
few subversive shysters who would impede the honor and dignity of the legal 
processes of such States, and cast a shadow on the wisdom of the entire legal 
profession of each community in which these few subversive shysters have been 
able to penetrate, or were preparing to do so. 

In the past few years on certain Mondays, all patriotic and devout Ameri- 
cans have had to start the day with the fervent prayer, “God save us this day 
from our own folly and give us the courage and strength to pretect our Nation 
from the folly of our judicial servants.” 


Mr. Sourwine. And the statement of Mr. Arthur Dean. 

Senator Jenner. It may go in the record and become a part of the 
record of this committee. 

(The statement referred to is as follows :) 


SuLLIVAN & CROMWELL, 
New York, N. Y., February 20, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Subcommittee on Internal Security, 
United States Senate, Washington, D. C. 


My Dear SENATOR EASTLAND: At the invitation of Senator Hennings and your 
counsel, Mr. Sourwine, I am writing your subcommittee to express my views on 
S. 2646. The purpose of the bill is to abolish the jurisdiction of the Supreme 
Court of the United States to review the following classes of cases: 

(1) Cases involving the practice or jurisdiction of any committee or sub- 
committee of Congress and any action or proceeding for contempt of Con- 
£Tess ; 

(2) Matters relating to security programs in the executive branch of the 
Federal Government; 

(3) Legislation or executive orders of any State in relation to subversive 
activities ; 

(4) Action by school boards, boards of education, etc., relating to sub- 
versive activities among teachers; 

(5) Laws and regulations of any State relating to the admission of per- 
sons to practice law. 

Judicial review of the acts of legislatures, governmental bodies, and officials 
is one of the fundamentals of our American constitutional system. As Judge 
Learned Hand has recently pointed out in his Holmes lectures, not only is the 
power of the courts to scrutinize official conduct important in safeguarding the 
liberties of the individual, but it is equally essential in a Federal system such 
as ours in maintaining constitutional federalism—the proper allocation of juris- 
diction between the Federal Government on the one hand and the several States 
on the other hand. 

S. 2646, it seems to me, seriously infringes the doctrine of judicial review, as 
we have known it since the days of John Marshall. It does not abolish the 
jurisdiction of the State courts or the lower Federal courts to determine the 
class of cases which it deprives the Supreme Court of jurisdiction to review. 

The Supreme Court of the United States is the only court in our system which 
ean perform the important task of judicial review in all its aspects, since the 
Supreme Court alone is empowered to review decisions of both the State and 
Federal courts. The result of the enactment of the bill might well lead to legal 
chaos in that the same legal questions could be decided differently, for example, 
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by two Federal courts of appeal, or by a State supreme court and a Federal 
district court. This would be particularly unfortunate in cases involving con- 
stitutional issues, for the supreme law of the land might be different for persons 
similarly situated. 

No doubt certain Supreme Court decisions have proved a bitter disappointment 
to litigants and to other persons vitally affected by the decisions of the Court. 
As a lawyer arguing before the Court, I have had my share of disappointments. 
However, this is not only inevitable, because the Supreme Court has to decide 
between party and party, but is also inherent in the issues that come before the 
Court. 

In the light of our long history of judicial review, I seriously doubt, however, 
whether it is wise to limit the jurisdiction of the Supreme Court by classes of 
cases such as this bill attempts to do. 

Such legislation would tend to equate our system with the English where the 
Law Lords, the highest court of the land, sit as part of the legislature (the 
English Parliament) and where the legislature can overrule any particular court 
decision which it does not like, unbound by any written constitutional limitations. 

There isn’t any question that the Communist menace is a very real one and 
that it is a far greater and more pervasive evil than many people suspect. 

The question is whether we should change our own historical institutions that 
have worked well or reasonably well for about 170 years because we are faced 
with certain evils. I negotiated at Panmunjom for many months with the 
Communists and know full well their treachery and devious ways. 

But my judgment tells me we should move very cautiously about changing 
our fundamental institutions. 

The decision by Chief Justice Marshall in the famous case of Marbury v. Madi- 
son indicates that the Constitution must be read so as to provide judicial review 
by the Supreme Court of acts of Congress. Judge Hand’s lectures, which I 
mentioned above, clearly regard the right of the Supreme Court to review legis- 
lation by State legislatures and Congress as a necessary constitutional require- 
ment. Hence the proposed legislation might have constitutional implications. 

For the reasons set forth above, my view is that your subcommittee should 
report unfavorably upon S. 2646. 

Respectfully, 
ARTHUR H. DEAN. 

P. S.—I am leaving today for Geneva, Switzerland, to be chairman of the 
American delegation at the Convention on the Law of the Sea and consequently 
must decline your invitation to appear in person, 

Senator Jenner. Robert G. Chandler is the next witness, Shreve- 
port. 

Will you give your full name to the committee ? 


STATEMENT OF ROBERT G. CHANDLER, CHAIRMAN OF THE STATE 
COMMITTEE OF THE STATES RIGHTS’ PARTY OF LOUISIANA 


Mr. Cuanpuer. My name is Robert G. Chandler. 

Senator Jenner. Where do you reside ? 

Mr. Cuanpier. In Shreveport, La., where I practiced law for 36 
years. 

I am a former city attorney at Shreveport and former special 
assistant attorney general of the State of Louisiana. I am presently 
chairman of the State committee of the States Rights’ Party of Lou- 
isiana, which became « legal party in my State at the general election 
in 1956. 

Senator JENNER. Do you have a statement ? 

Mr. CuanpiEr. I have prepared and filed a written statement but 
I would like to briefly say a few words. 

Senator Jenner. All right. 

Mr. Cuanpter. I won’t take long. 

I want to say that I am in favor of the bill now under consideration. 
My reasons are that the present Supreme Court has rendered not one 
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decision, but decision after decision, which I think, endangers the 
welfare of this country. 

These decisions fall into two general categories, as I see it. 

1. Limiting the power and authority and sovereignty of the sev- 
eral States, which trend, if allowed to continue, will result in the 
States becoming mere geographical expressions. 

I believe that the Founding Fathers knew what they were doing 
when they created 49 compartments of power. There were only 13 
at that time but I mean we now have 48 State governments and 1 
national Government, which means that any subversive elements 
would find it practically impossible to take over this country. But 
if the States are reduced to nought from a governmental standpoint, 
the country might be endangered. 

The second group of decisions to which I refer have the effect of 
coddling criminals, particularly Communists, to the detriment of the 
society in general. 

The purpose of safeguards around criminal law is that innocent men 
should not be punished or convicted. But the purpose of the crimi- 
nal law, the fundamental purpose is to protect society. And these 
decisions which I have detailed in my written statement, certainly 
have the effect of making law enforcement extremely difficult, if not 
impossible, in some areas. And I believe they endanger society. 

It seems obvious that the Court as presently constituted is not going 
to reverse its decisions, these two trends; therefore, the Congress, as 
the representatives of the people of this Nation, should act, in my 
judgment. They should adopt either the Jenner bill or some similar 

ill to protect what I consider the menace arising out of these current 
decisions. 

If the chairman has any further questions, I will attempt to answer, 
but otherwise I am through. 

Senator JENNER. We will let the full statement of Mr. Chandler 
be incorporated in the record and made a part of the record. 

(The prepared statement is as follows :) 


STATEMENT OF ROBERT G. CHANDLER 


My name is Robert C. Chandler. I was born in Shreveport, La., 58 years ago 
and have practiced law there for the past 35 years. I am a former Shreveport 
city attorney and a former special assistant attorney general of the State of 
Louisiana. I am presently chairman of the State committee of the States 
Rights’ Party of Louisiana, which became a legal party in my State at the 
general election held in November of 1956. I am in favor of the bill now being 
considered by this subcommittee. 

At the outset I think it should be realized that the States created the Federal 
Government and not the reverse; that our Government is a republic and not 
a democracy; that the Government at Washington is one of delegated powers 
and ‘that each of the 48 States is sovereign (or was until the present climate of 
opinion in the Supreme Court). 

I shall presently discuss the trend of recent Supreme Court decisions par- 
ticularly in the last 4 or 5 years in an effort to show that they have the effect 
of curtailing State sovereignty and coddling criminals, particularly Communists, 
to such an extent that the safety and well-being of society is in danger. 

Before citing the decisions I remind this subcommittee that the fundamental 
purpose of a constitution is to have a supreme law of fixed meaning. To say 
that our Constitution is whatever 5 judges out of 9 say it is at the moment, is to 
say that we have no Constitution at all and live under a judicial oligarchy. 
Parenthetically, Mr. Gunnar Myrdal, who said our Constitution was outmoded 
has been cited as a sociological authority by the present Supreme Court. 
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Alexander Hamilton, who certainly favored a strong Central Government, 
said in article 78 of the Federalist, “* * * liberty can have nothing to fear from 
the judiciary alone, but would have everything to fear from its union with 
either of the other departments * * *,” and again, “To avoid an arbitrary 
discretion in the courts, it is indispensable that they should be bound down by 
strict rules and precedents which serve to define and point out their duty in 
every particular case that comes before them.” 

James Bryce in his The American Commonwealth had the following to say 
about the judges perverting the Constitution to suit their own political views: 

“To construe the law, that is, to elucidate the will of the people as supreme 
lawgiver, is the beginning and end of their duty, and if it be suggested that they 
may overstep their duty, and may, seeking to make themselves not the ex- 
ponents but the masters of the Constitution, twist and pervert it to suit their 
own political views, the answer is that such an exercise of judicial will would 
rouse the distrust and displeasure of the Nation, and might, if persisted in, 
provoke resistance to the law as laid down by the Court, possibly an onslaught 
upon the Court itself” (third edition, p. 253). 

While it may be that the present Supreme Court is not interpreting the Con- 
stitution to suit the personal views of the judges, the fact remains that the 
balance which should exist between the States and the Central Government 
is being destroyed. To all intents and purposes the tenth amendment has be- 
come a dead letter. I will refer to eight decisions of the Supreme Court which 
illustrates my point. 

In Griffin v. Illinois ((1956), 351 United States 12), a criminal was freed 
because the State did not furnish him a free transcript of appeal. 

In Brown v. Board of Education ( (1954), 347 United States 483), the Court 
struck down the right of the States to maintain separate schools, citing only 
sociological authority. 

In Holmes v. Atlanta ( (1955), 350 United States 879), separate seating in 
intrastate buses was struck down. 

In Phillips Petroleum Company v. Wisconsin ( (1954), 347 United States 679), 
it was held that the Federal Government had the right to regulate the price of 
natural gas at the well, thereby precluding State regulation. 

In Pennsylwania v. Nelson ( (1956, 350 United States 497), the Supreme Court 
held that a State could not prosecute Communists for sedition under State law. 

In Slochower vy. Board of Education of New York City ( (1956), 350 United 
States 551), the Supreme Court held that the city of New York violated the 
Constitution by discharging a public employee who had refused to answer ques- 
tions about his activities, claiming the fifth amendment. 

In Sweezey v. New Hampshire ( (1957), 354 United States), the Court held 
that a State could not investigate subversive activities under State law. 

Mallory v. the United States ( (1957), 354 United States 449), involved a 
Federal statute but it would seem that it would apply equally to State proceed- 
ings. A convict rapist was arrested, confessed, and was taken before a magis- 
trate 7144 hours after his arrest. The Court freed the criminal saying that a 
suspect could not be arrested for the purpose of questioning him. 

It seems clear from the foregoing decisions that the present Supreme Court 
believes that the so-called Sovereign States no longer possess the attributes of 
sovereignty. If this trend is not checked and reversed the States will soon 
become merely geographical expressions. Communism Can never take over the 
United States if 49 sovereignties i. e., the General Government and the 48 States 
remain vigorous and as contemplated by the Founding Fathers. But if all 
power and authority is to be centered in Washington it is conceivable that 
communism might ultimately prevail here. 

There are also a number of decision which are, to say the least, overzealous 
in protecting the rights of criminals, particularly Communists, to the danger 
and detriment of society in general. 

I have already referred to the Mallory case where a rapist was freed. In 
Jencks vy. United States ((1957) (353 United States 657)), the Supreme Court 
held that the FBI must open its files to criminal defendants. 

In Bridges v. Wiron (1945), the Supreme Court reversed findings of fact by 
the Attorney General and two lower courts that Bridges was a Communist and 
allowed him to remain in this country. 

The Court held in Scheiderman v. United States ((1948) (320 United States 
118)), that a Communist could get attached to our Constitution although at 
the same time attached to the Communist manifesto. 

The Seve Nelson case has already been alluded to. 
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Although the fifth amendment accords protection in criminal cases, in 
Quinn v. United States. (1955), the Supreme Court held that congressional 
committees could not secure information from witnesses where they claimed the 
fifth amendment. 

Reverting to the language quoted above from Alexander Hamilton, I may 
be permited to observe that the Supreme Court in these recent decisions has 
not been “bound down by strict rules and precedents.’ As a matter of fact, 
several years ago one of the Supreme Court Judges said in substance that the 
Court decisions were like a one-way railroad ticket good for this day and trip 
only. Hamilton feared that the Judiciary and one of the other departments act- 
ing together would be dangerous to the liberty of the citizens. This has been 
proved in the case of Little Rock. The Court having rendered a decision 
based upon sociological rather than legal grounds, the President says that it 
is the law of the land and sends Federal troops to an American city. Of 
course, a decision of the Supreme Court is not the law of the land but only 
the law of the case adjucating upon the right of the parties to the litiga- 
tion. 

It seems rather apparent that the Supreme Court is not apt to reverse the 
trend toward destruction of the sovereignty of the States and that action by 
the Congress is necessary. The fundamental issue is plain. 

Are we to continue as an indestructible Union of indestructible States or 
are we to adopt the Gunnar Myrdal viewpoint and permit an continued erosion 
of the Constitution and of the power and authority of the several States? I 
feel that the Congress representing the people of this constitutional Republic 
desires to take the necessary step to preserve the form of government under 
which this country has grown great. That being true, it is my earnest hope 
that the Jenner bill or one substantially similar to it will be adopted. 

Senator Jenner. Do you have any questions ? 

Mr. Sourwtne. I would like to inquire, if the Chair pleases. 

Is there any question in your mind about the authority of the 
Congress to enact a bill such as 8. 2646? 

Mr. Cuanpier. My opinion is that it has complete authority. I 
read in the press this morning that some dean or some law school- 
teacher questioned it, but as I read the Constitution the Congress 
has ample and adequate authority to adopt the bill. 

Mr. Sourwine. The argument has been made that the provision of 
article 3, section 2, paragraph 2, which grants the Congress the 
power to make exceptions to the regulations, to the Supreme Court’s 
appellate jurisdiction, is an absolute grant of jurisdiction to the 
court—that the grant to the Congress must be considered as at best 
ancilliary and subordinate to the act, that to give the Congress a 
discretion to withdraw circumscribed jurisdiction is for the Con- 
stitution to give, with one hand, and take away with the other. 
Would you comment on that theory ? 

Mr. Cuanpter. As I understand the Constitution, there are certain 
,0wers given to the Supreme Court which are there enumerated. 

ose could not be taken away. 

In the other category, those not specifically set forth in the Con- 
stitution, it is my opinion that they can be. And in support of my 
statement I refer to the case of ex parte McCardle—I do not have 
the citation now, but in that case, the Reconstruction acts were 
up, they were being questioned as to their constitutionality. And 
the Congress, Stephens et al., passed a law depriving the Supreme 
Court of jurisdiction and the Supreme Court tacitly accepted it. _ 

Therefore, if stare decisis means anything, there 1s an authority. 

Mr. Sourwing. The McCardle case, was even stronger than you have 
outlined it, wasn’t it / 
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Mr. Cuanpnter. I haven’t read it lately. 

Mr. Sourwrye. The statute that was passed in 1867 did not in terms 
take any jurisdiction away from the Supreme Court—it simply re- 
pealed a previous grant of appellate power to the Supreme Court. 
And on that basis the Supreme Court said, without an affirmative 
grant of this power from the Congress we do not have it. ; 

Mr. Cuanpter. You are probably correct. I say I haven't read it 
ina long time. My recollection of it was that they would have taken 
this thing up except that Congress checkmated them and they accepted 
it. How they did it is something else. 

Mr. Sourwinr. Another theory which is advanced in opposition 
to this bill—advanced asa basis for the declaration that the bill is 
unconstitutional on its face—is the argument that original jurisdic- 
tion always includes an appellate jurisdiction and that the Supreme 
Court, having been given original jurisdiction over matters of which 
the States are parties, therefore, cannot be deprived of the appellate 
jurisdiction over matters which involve decisions of State courts, or 
in which the States or any of their subdivisions are parties to the act. 

Mr, Cuanpter. Mr. Sourwine, in the first place, I do not under- 
stand that there must be an appeal in every case, You start out with 
the proposition that to hear a case includes the right to appeal. I 
know of no general rule to that effect. It is generally followed—I 
mean, in ordinary cases there is always an appeal. But I do not think 
that, as a matter of law, that is true. 

Mr. Sourwine. Can a grant of original jurisdiction comprehend 
a grant of appellate jurisdiction ? 

Mr. Cuanpuer. I would say it can, if it so states. 

Mr. Sovurwine. Original jurisdiction is jurisdiction to begin an 
action, isn’t it? 

Mr. Cuanpter. That is right. 

Mr. Sourwine. The same court in which to begin an action cannot 
sit as an appeals court, can it / 

Mr. Cuanper. Not oridinarily under our system of jurisprudence. 

Mr. Sourwine. So that if you grant original jurisdiction to court 
A and the action is commenced, then that court A cannot sit to have 
appellate jurisdiction over that same subject ? 

Mr, Cuanpier. The appellate jurisdiction may not exist at all. In 
Louisiana we have certain classes of cases that are not appealable. 

Mr. Sourwine. But if there is to be any appeal from that case 
which is brought in court A, it. has to be to some other judicial body, 
doesn’t. it ? 

Mr, Cuanpuer. I would think so. 

Mr. Sourwrne. I have no other questions, Mr. Chairman. 

Senator Jenner. Thank you. 

Mr. Cuanpier. One final statement. I brought with me, Mr. Chair- 
man, a statement by Mr. Holloman of Alexandria, who isa very promi- 
nent attorney of that city, of Alexandria, La., of the firm of White, 
Holloman & White, which I have delivered to the counsel already, and 
I hope it may be incorporated. 

Mr. Sourwine. I will cover that in the record at a later date. 

Senator JENNER. Is Dean Fordham here? 


You may come forward now, then. We called you a moment ago 
but you were not here. 


Would you give the committee your full name for our records? 
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STATEMENT OF JEFFERSON B. FORDHAM, DEAN AND PROFESSOR 
OF LAW OF THE UNIVERSITY OF PENNSYLVANIA LAW SCHOOL, 
PHILADELPHIA, PA. 


Mr. Forpuam. I am Jefferson B. Fordham. 

Senator Jenner. And you are the dean of the University of Penn- 
sylvania Law School? 

Mr. Forpuam. Yes, sir. 

Senator Jenner. And you have a prepared statement. 

Mr. Forpuam. I do. 

Senator JeNNreR. You may proceed. 

Mr. Forpuam. Mr. Chairman, I appreciate very much the oppor- 
tunity to appear to speak with reference to S. 2646. I have a formal 
statement which I respectfully request be incorporated into the record. 

Senator Jenner. It will go into the record as a part of the official 
record of the committee. 

Mr. Forpuam. My statement is brief and with your indulgence, I 
should like to extract it fairly closely. 

Senator JENNER. Surely. 

Mr. ForpHam. Omitting the part which has to do with the identifica- 
tion of self, let me say first that I have, on an earlier occasion, opposed 
a proposed constitutional change which would place the appellate 
jurisdiction of the Supreme Court of the United States, with respect 
to constitutional questions, beyond the control of the Congress. I 
have reference to the so-called Butler amendment, Senate Joint Reso- 
lution 45, 85th Congress, Ist session (1955). 

In delivering the 16th annual Benjamin N. Cardozo lecture in New 
York City last fall, I had this to say with respect to the appellate 
jurisdiction feature of the Butler amendment: 

In our political and legal system, it is a cardinal proposition that the inde- 
pendence of the judiciary, and especially of the Supreme Court of the United 
States, must be maintained. This, however, is not simply a fancy abstraction; 
it is both a principle and a working idea which operates in a government of 
divided authority involving a complex and delicate system of checks and bal- 
ances. A statute deliberately aimed at denying the Supreme Court appellate 
jurisdiction in a case involving the constitutionality of the Reconstruction Acts 
is one thing on the part of the courts; a broad political restraint upon or counter 
balance of the judiciary by one or the other or both of the political branches 
of the Government is quite another. It seems to me that, in the course of our 
constitutional history, we have achieved a rather extriordinary degree of inde- 
pendence for that arm of the Government which has the final voice as to the 
meaning of most of the Constitution. Is it not better to rely upon this very 
genuine traditional independence than to tinker with a well-adjusted system 
of separation of powers in order to forestall possible future legislative attacks 
upon the Court? 

Just as I believe that we should rely on this tradition of inde- 
pendence rather than cut down the power of Congress, so also it seems 
to me that the tradition requires that every proposal to cut down the 
power of the Court be approached with great care and subjected to 
detailed scrutiny, in a spirit of serious and responsible consideration. 
I approach 8. 2646 in that spirit. 

First I want to comment on questions by ‘and questions put to the 
previous witness with respect to constitutional questions. 

In my testimony it is my purpose not to explore the constitutional 
questions. I do not grant that your bill would be constitutional in 
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that respect. I pass that question. I will be pleased, certainly, I will 
be glad to brief that question. 

It is my object to approach this on the merits as a matter of legis- 
lative policy. 

There are, in my judgment, several very telling general objections 
to proposals such as that to which this hearing relates. The first 
stems from the proposition that it is self-defeating for the people in a 
free society to take away the jurisdiction of an arm of government 
because some members take a critical view of jomtheuing actions 
involving the exercise of that jurisdiction, that the exercise of the 
jurisdiction of that arm has not well been thought out and well con- 
ceived. 

This proposition is sound with respect to all three of the great de- 
partments of the Government of the United States. It is most clearly 
applicable to the judicial branch because of the recognized essentiality 
of independence of judgment. A continuing threat of restriction of 
appellate jurisdiction is emphatically not the kind of influence under 
which our highest tribunal should work. 

Of particular concern to me here is the thought that if the appellate 
jurisdiction is to be subject to restriction, that those certain decisions 
may be subject to criticism that overhang, does not conduce to an 
atmosphere of independent judgment. 

There have been hundreds of instances in which enactments of legis- 
lative bodies have been declared unconstitutional by American courts. 
There have been even more instances of subsequent legislative repeal. 
This record does not, however, make a case for limiting legislative 
power. There is no escaping the delegating of appropriate power to 
perform governmental functions. There are no satisfactory substi- 
tutes for restraint and for confidence in our institutions. I think it 
worth repeating that the essentially negative approach of taking away 
or denying governmental power bebatsns of asserted abuse or inju- 
dicious exercise of power is self-defeating. 

I suggest, in the second place, that members of the legal profession, 
above all others, should be sensitive to the need of preserving the 
integrity of the judicial process at all levels, particularly the highest. 
Free criticism of the decisions of our courts is a thoroughly wholesome 
and desirable thing. 

This, however, is a far cry from seeking to reduce the jurisdiction of 
the Court in order to see to it that it cannot do again what some people 
might regard as highly erroneous or ill-advised. To proceed in this 
latter manner is, in substance, to impugn the integrity of the judicial 
process. I find this insupportable. It is obvious that the cases which 
ultimately come to decision on the merits in the Supreme Court of the 
United States are likely to involve very controversial issues, not subject 
to decision with mathematical certainty. Thus, no matter where the 
Court comes out, there is likely to be a substantial body of adverse 
opinion with respect to a decision in a case of great moment. I do not 
need to labor the distinction between the studious and restrained con- 
sideration of the proper distribution of judicial business and the 
subjecting of the courts to poltical pressures based on disagreement 
with their decisions. 

My third general objection is that the subjects seized on the exclu- 
sion from the appellate jurisdiction do not fit into any rational scheme 
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of limiting jurisdiction. Some relate exclusively to security matters, 
some do not. Such common strain as they do have seems to be the 
exclusion of review by the Supreme Court of cases involving reliance 
by individuals upon the Bill of Rights and other constitutional provi- 
sions which are Leni safeguards of human rights. I must say that 
rather than limit judicial review where questions of equality before 
the law and human freedom are raised, we should bestir ourselves to 
preserve such review unimpaired. 

Coming more directly to the provisions of the bill, let me make one 
initial point : While the bill is an attack upon certain decisions of the 
Supreme Court of the United States, it would, if enacted, plainly 
destroy the authority of those decisions as binding precedents. In- 
stead of destroying that authority, it would have the effect of denying 
access to the Supreme Court for the purpose of achiving clarification, 
modification, or even overruling. In other words, insofar as the 
ground is covered by the decisions under attack, the effect of the enact- 
ment of S. 2646 would be to remove any chance of change short of a 
constitutional amendment. M 

Mr. Sourwine. Might I inquire at that point’ I take it that you 
feel all subordinate courts would be absolutely bound by the latest 
decision of the Supreme Court on the point / 

Mr. Forpuam. [f it is a constitutional matter. 

Mr. Sourwrine. Although the Supreme Court has not considered 
itself bound by some of its own prior decisions. Do you still feel that 
would be true? 

Mr. Forpuam. It think that would be true. That is to say, the 
Supreme Court is capable of self-correction and it can overrule an 
earlier case. But I do not perceive that a court in the lower stage 
in the judicial hierarchy which would be in a position to do the same 
thing. 

Mr. Sourwine. Do you think that it is misconduct for a judge 
of a lower court, if he thinks that the Supreme Court is wrong, to 
diverge from the Supreme Court’s decision, in matters before it / 

Mr. ForpHam. No; ordinarily not, but the situation here is a little 
bit different. Ordinarily, there is an opportunity for that higher 
Court to correct what is done in that way. In this instance, there 
would be no opportunity for the appellate court to indicate whether 
or not the trial judge, or whatever level of court it was, had acted 
all right consistently with the Constitution or decision of the higher 
Court. 

Mr, Sourwineg. If it does not, what you are saying amounts to the 
maperentann, if Congress is going to use its power under article 3, 
section 2, paragraph 2 of the Constitution, that divests the Supreme 
Court of jurisdiction in certain areas when it has a decision in the 
case is what the Congress wants, rather than when the last decision 
of the case is something that the Congress may not approve. 

Mr. ForpHam. I am not looking at it from that standpoint. Mr. 
Sourwine. From the standpoint of those who want it that way; yes. 

Mr. Sourwine. You are saying, though, aren’t you, the Congress, 
by doing this, could freeze the law and will freeze the law at exactly 
the point where it divests the Court of jurisdiction—that is your 
point! 

Mr, Forpuam. That is oe purpose of the point. You may recall 
the case when Chief Judge Parker was nominated by the President 
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for membership on the Supreme Court. One of the attacks on him 
was the decision in the Ray Jacket case involving the endorsement 
of the “yellow dog” contract, and he had done so on the authority 
of the Hitchman case of the Supreme Court and he, on that basis 
had no choice. He was bound by that. He had no choice but to 
follow it. 

Nevertheless, I might say parenthetically, that it operated against 
him in connection with his appointment. 

Mr. Sourwtine. It might be well to point out, I think, that nothing 
the Congress does by this bill or any other bill can render these 
decisions of the Supreme Court any less the law of the case which they 
have decided. 

Mr. Forpuam. Oh, yes; that is clear. 

Mr. Sourwrne. That is settled. 

Mr. Forpuam. I was speaking about the thing in a broader sense, 
related to the idea of precedent, and so forth. “Yes, I am sure that 
no one would disagree on that particular point. 

I hardly think that this would advance the objective of the pro- 
ponents. 

With respect to the 5 different classes, with reference to the 5 classes 
that the bill covers, the first 2 classes of cases to which the bill relates 
have to do with Federal matters. The jurisdiction of the lower Fed- 
eral courts with respect to these matters would not be affected. Ques- 
tions which were not covered by the Supreme Court precedents w vould 
be decided by the lower Federal courts, according to their own best 
lights, and there would surely arise differences in the rulings in the 
several circuits. 

To put the matter a little differently, the Constitution and acts of 
Congress would not be applied uniformly throughout the country; 
both would be held to mean one thing in one circuit and something 
else in another. Surely the Congress “would not seek to bring about 
such an unhappy condition. 

Those courts would retain the same jurisdiction that they presently 
have, to pass on constitutional and statutory questions. Howeve1 
good those courts are, the inevitable effect of this would be differences 
in decisions in the several circuits, and that to me is a rather unhappy 
prospect. You would have these differences with no possibility of 
correction and unifying correction by a single high tribunal. 

Mr. Sourwrneg. If the lower courts are going to be absolutely bound 
by the last decision of the Supreme Court how could you have differ- 
ences ? 

Mr. ForpHam. You see, the Supreme Court has not covered all of 
the ground, Mr. Sourwine. These cases—— 

Mr. Sourwine. You are referring there to new points? 

Mr. Forpaam. Exactly. The bill is broader than these cases. I 
think that isclear. The bill is broader than the cases. In those areas 
where the cases were not authoritative and were not applicable, then 
those courts would have to do the best they could. And there would 
be no Supreme Court with appellate jurisdiction exercised, either by 
appeal or certiorari to make unifying determinations. 

Insofar as the questions which w vould be covered by the first i 
classes of cases to which the bill relates were statutory in character, 
must be evident that there is an available corrective in the form of ee 
islation. If the Members of Congress are of a common mind that the 
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Court has arrived at a statutory interpretation which does not etfec- 
tuate the legislative intent as they would have it, the obvious recourse 
is further legislation. 

You do not always get the legislation that you want, theoretically 
at least. Insofar as the first two relate to statutory matters, and the 
second one relates a little bit to executive matters, it would seem that 
there is room for a change in policy by further congressional enact- 
ment. 

Mr. Sourwrne. You speak of the first 2, you mean the first of the 
5 sections of the bill? 

Mr. Forpuam. Yes, sir. 

Mr. Sourwrye. More specifically, first the investigative functions 
of the Congress and second the security program in the executive 
branch ¢ 

Mr. Forpuam. Yes. 

Mr. Sourwine. With regard to the investigative functions of the 
Congress any litigation over that would almost all be within the Dis- 
trict of Columbia ? 

Mr. Forpuam. That is true. 

Mr. Sourwrne. And eventually would come up for decision in the 
Appellate Court of Appeals of the District of Columbia? 

Mr. Forpuam. It would in a sense supplant the Supreme Court as 
to final decision in regard to those matters. 

Mr. Sourwine. So that if you concede the desirability of the im- 
position by another branch of the Government of the uniform rule 
upon congressional investigations, you could still have it? 

Mr. Forpuam. I grant you that. I grant you that. 

Mr. Sourwine. At that point it is desirable to have a uniform rule 
with regard to congressional investigations imposed by another branch 
of the Government ? 

Mr. Forpuam. Well only as to some things. For the most part not. 
But insofar as these things involve constitutional questions under the 
Bill of Rights, yes. 

Mr. Sourwine. Of course, the Supreme Court in the Watkins case 
even went so far as to indicate that the Court would decide whether 
a committee was properly carrying out the directive of the parent 
body and that would seem to be a greater interference between master 
and servant than should be. 

Mr. Forpuam. The reasoning in the Watkins case is something that 
might well undergo further scrutiny, I grant you that. I am a 
teacher of legislation. I was much interested in this problem. I 
am not perfectly satisfied with that reasoning, but the Court is left 
with the appellate jurisdiction, counsel may very well help clarify this 
in further decisions of the Court. 

Mr. Sourwine. You would not then go so far as to grant the Court 
the authority to be the arbiter of congressional investigations? 

Mr. Forpuam. Not in the broad sense at all, no. I strongly believe 


in wide power of inquiry by congressional committees. But what. 


is within the framework of the Bill of Rights, I would look to the 
Court. 

_ Mr. Sourwrne. Do you think the Court has a greater power to 
interpret the Constitution than the Congress does ? 
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Mr. Forpuam. In most cases. There is an area, though, having 
to do with the political question, the doctrine of the political ques- 
tion, and there the Executive and the Congress have the final say. 

Mr. Sourwrne. The area embraced within political questions is 
constantly narrowing, isn’t it? 

Mr. Forpuam. I suggest, sir, that that is not the case; no. 

Mr. Sourwrne. That is not the case? 

Mr. ForpuaAm. Particularly, for example, with respect to inter- 
national affairs. I think that the responsibility of the President with 
the tempering power of the Senate as to treaties, do involve par- 
ticularly decisions in the export cases which were written by a famous 
Senator. 

Mr. Sourwrne. You are speaking of the aggrandizement of Execu- 
tive power ? 

Mr. Forpuam. I do not know whether you want to call it that or 
not. It is an area where the courts have held their hands off. I gen- 
erally decide that as a part of the political question. 

Mr. Sourwrne. That does not involve any diminution of the court’s 
powers, that is in a sense an accretion—if you do not like the word 
“aggrandizement’—at the expense of the constitutional treaty-making 
power which involves both the legislative and the executive, isn’t that 
right ? 

Mr. Forpuam. Well, I do not know—I do not know that I would 
say it just that way. I think it is still fair to say in the broader 
sense here is an area of action in the international realm by one of 
the political branches of the government where the court keeps hands 
off. I think it does indicate there is a large area where the court does 
not attempt to have the final say as to the meaning of the Constitution. 

The last three classes of cases to which the bill relates have to do 
with State and local matters. In that connection, however, it is ob- 
vious that Federal Constitution questions can arise; this is because 
the 14th amendment is a protection to the individual against the 
arbitrary and uneven exercise of State and local governmental author- 
ities within its proper sphere. Still it has to deal evenly with persons 
under the jurisdiction of the States. 

The proposal covers Federal constitutional as well as other ques- 
tions. Thus, the effect of the enactment of such a measure would 
be to leave the State courts with the final word as to the meaning of 
Federal statutes and of provisions of the Federal Constitution. 

Inevitably, different interpretations would be arrived at over the 
country. This is an attack upon our constitutional scheme as we 
have understood it since the days of John Marshall. 

I think this is a part of the bill that is most troublesome from the 
standpoint of the wisdom of such a policy. To me, it involves real 
serious danger from the standpoint of preserving the inegrity of the 
national union. 

Nothing is more self-evident than that the supremacy of the Con- 
stitution and laws of the United States, as contemplated by article VI 
of that instrument, cannot be preserved if there is to be a State instead 
of a national authoritative interpretation of the organic law. 

This feature of the proposal is, in short, an attack upon the Union 
itself. What makes it doubly bad is that the 14th amendment estab- 
lishes national citizenship and clearly contemplates national action 
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to protect the rights of citizens of the United States. There cannot 
be effective national enforcement if final judicial interpretation is left 
to the State courts. 

What I have said is not to reflect upon the State courts. No matter 
how able and conscientious a particular State court, there is no hope 
that the integrity of the Federal Constitution as the charter of na- 
tional union sn the bulwark of human freedom can be preserved 
if there is no national organ of interpretation. 

One final word. I appreciate the concern of Members of Congress 
with the problem of national security. In my judgment the most 
vital thing we can do to assure the full realization of the American ideal 
of human freedom and full equality before the law is to practice what 
we preach—to put the stress affirmatively upon liberty and fair play : 
and not negatively upon self-limitation and repression. . 

Mr. Sourwrne. Do you feel that uniformity of the decision imposed 
from Washington is desirable in such matters as to who shall be ad- 
mitted to practice law in the individual States ¢ 

Mr. Forpuam. For the most part not, sir. That is not all black and 
white. From the standpomt of the general standards of admission 
that is strictly a State concern, but as with respect to admission to some 
kind of a business activity, there can be a constitutional question, as to 
whether State governmental authority has been exercised arbitrarily. 
That is the kind of approach I would take in cases like the Schware 
or the Commonwealth case. I do not agree with the latter case, be- 
eause I do not'think, as Mr. Justice Frankfurter pointed out, it was 
clear that the State courts had disposed of the case on Federal con- 
stitutional grounds. 

I think it would have been better had the Supreme Court sent the 
ease back, as Mr. Justice Frankfurter suggested, in order to have it 
determined whether this case was decided on Federal constitutional 
grounds adverse to those grounds or decided upon independent State 
grounds. I do not agree with the result in that case. 

But I do point out that the application of the Bill of Rights to a thing 
like that, is part of the total sweep of the Bill of Rights which covers 
it like a tent. And the exercise of the State jurisdiction is subject to 
that. 

My final point may sound a little bit like a preachment I hope you 
will indulge me in saying it. 

I like to look at. these things as affirmative things. I appreciate the 
sense of responsibility of the Members of Congress with respect to 
problems of national security—I do as a citizen—but I have a firm con- 
viction that we will do more in the long run to preserve our institutions, 
and preserve the value that we hold dear if we place our preponderant 
stress upon giving vital effect in practice to the concept of quality 
before the law, equality of opportunity, and fair play in the practical 
sense of due process, than we will by any negative approach. 

Mr. Sourwrne. Do you mean there should not t be any criminal statute 
against subversion ? 

Mr. Forpuam. No, sir: I do not mean that I mean it should be 
on the affirmative side.. I don’t mean there-should not be criminal 
statutes necessarily. It depends on how those statutes are for this 
purpose, but what I mean is I am preoccupied with the idea of being 
sure that we act responsibly on the affirmative side of this. 
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Mr. Sourwtne. You recognize that the State subversive statutes 
have been overthrown and States’ rights even to investigate as to sub- 
versives have been taken away from them ¢ 

Mr. Forpuam. No, sir; I do not recognize that. 

Mr. Sourwine. You donot? 

Mr. Forpuam. I think that is subject to qualification. The Nelson 
case arose in my State, in Pennsylvania; and the Supreme Court 
affirmed what the Pennsylvania court did. In all intellectual honesty 
I should say that the Pennsylvania court must have been influenced in 
its decision by its understanding of the thinking of the Supreme Court 
as an institution. But it is worth pointing out just the same that the 
Supreme Court was not overruling the State court there. It affirmed. 

Mr. Sourwine. I did not say they were overruling. I said the effect 
of the Nelson case was to overthrow the antisubversive statutes of the 
States: isn’t that true? 

Mr. Forpwam. Yes. 

Mr. Sourwtne. Then in the Sweezy case, the right of States to 
investigate subversion was taken away from them. 

Mr. Forpnam. I do not grant that at all. Let us talk about the 
facts of the case. In the Sweezy case, again, there is a question as to 
the soundness of the reasoning. I think the case was decided on the 
reasoning of the opinion by Harlan and Frankfurter. That is my 
personal opinion. 

What the Court did was to deal with the particular situations having 
to do with a particular inquiry by the Attorney General as the arm 
for that purpose of the legislature, under joint resolution of the legis- 
lature. What the Court did was to deal with that particular situation. 
And, in that particular situation, arrived at an adverse conclusion as 
to what was being done. But that does not mean that you can say 
baldly that the Supreme Court has said, “You cannot inquire through 
the legislatures into subversion.” 

Mr. Sourwtne. Dean, the Sweezy case said we cannot conceive that 
New Hampshire has any interest in this matter—that the State of 
New Hampshire has any interest in this? 

Mr. ForpHam. I read the opinion. 

Mr. Sourwine. What is that if it is not doing that? 

Mr. Forpuam. It isa pretty broad statement, that is true. 

Mr. Sourwine. I didn’t 

Mr. Forpuam. Let us look at the facts of the case, though. 

Mr. Sourwine. Suppose we leave for the moment the question of 
investigations, since it 1s secondary, and go back to the question of the 
antisubversive statutes of the States which you and I agree have been 
rendered null and void. 

Mr. Forpuam. On the interpretation of the Federal act? 

Mr. Sourwine. That is right. The various State courts them- 
selves have, in a series of decision, said that the decision in the Nelson 
case rendered their own State act invalid. 

Mr. ForpHam. That is right. 

Mr. Sourwrne. That is done on the theory that the Congress had 
preempted the field and was dealing with the subversive problem 
through the Smith Act? 

Mr. Forpuam. That is right. 
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Mr. Sourwine. Then would you agree that in the Schneiderman et 
al. decision, the Supreme Court has rendered the Smith Act virtually 
useless as against the subversives? 

Mr. Forpuam. No; I would not. 

Mr. Sourwine. The organizing section has been made completely 
useless, has it not? 

Mr. Forpuam. I am not qualified to answer that adequately, Mr. 
Sourwine. 

Mr. Sourwine. And the other question with regard to the fact that 
under the present doctrine of the Supreme Court that anything is 
legal and under that, section, even the teaching of the overthrow—the 
oieaeine of the overthrow of the Government of the United States 
by force and violence, so long as it does not, to use the Court’s lan- 
guage, “incite to immediate action.” 

Mr. Forpuam. Well the Court made a distinction between the em- 
bracing of the theory, as an idea to overthrow the Government by 
force, and made a distinction between that, on the one hand, and rely- 
ing upon that theory to influence action. At least, they did make that 
distinction. But does that render the statute nugatory ? 

Mr. Sourwine. You know that Government prosecutors all across 
the country have been dismissing their cases under the Smith Act, 
with the statement that under the Supreme Court ruling they could 
not successfully prosecute a case. At least, that was their judgment 
that is what that act does. Of course, the enactment of Senator 
Jenner’s bill will not change that fact anyway, will it? If people 
have been ordered free, they are free—people against whom charges 
have been dismissed cannot be reindicted because the statute has run. 
Those things are settled. But what can the Congress do?’ You and 
I agree that there should be some legislation against subversion. 
What can the Congress do about this matter now / 

Mr. Forpuam. I do not really have any mature notion about that. 
I don’t feel quite qualified to advise about that as to what particular 
change would be made there. 

Mr. Sourwine. All right, sir. I move to one more thing. The 
committee would like very much to have your opinion as to the con- 
stitutionality of Senator Jenner’s bill. You said initially that you 
did not concede that—do you have any doubt about it? 

Mr. Forpuam. I have some doubt about it, on a rather broad theory 
with respect to its application to the cases coming up from the State 
courts. It isn’t based on any specific provision of the constitution. 
It is based on a rather broader theory. We do have some broad 
theories of constitutionalism which are not based on express bases, 
such as the doctrine of intergovernmental immunity. 

It does seem to me that there is a basis for developing a rational 
theory here to take away from the Supreme Court the jurisdiction to 
review State court decisions involving the interpretation of the Bill 
of Rights, carried over in the 14th amendment and so on, does involve, 
or would involve a kind of limitation upon the application of those 
provisions of the Constitution, which is out of harmony with the 
constitutional scheme. In other words, I put this in terms of a basic 
notion of the constitution scheme. 

Mr. Sourwine. You would then negative the plain language of the 
Constitution in article III, section 2, paragraph 2, because of this 
basic scheme that you speak about ? 
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Mr. ForpHam. Well, let us see about this plain language business. 
The Constitution says that the judicial power of the Supreme Court 
shall extend to certain things. Then it says that in certain of those 
things the Supreme Court will have original jurisdiction. As to all 
other things the Supreme Court shall have appellate jurisdiction. 
With such a caption you have it subject to such regulations as the 
Congress may prescribe. 

Senator Jenner. That is right. 

Mr. Forpuam. I grant that Congress can make exceptions—I grant 
it can. 

Senator Jenner. You do not question the constitutionality of this 
bill? 

Mr. Forpuam. It is a question of how far the exceptions go. Wait 
a minute. May I ask you a question? Does this business go to the 
point that you deny all appellate jurisdiction to the Supreme Court? 

Mr. Sourwine. There are two schools of thought about it. I am 
not attempting to advance my own opinion. I only advance it as a 
theory. I would like to know if you do agree or if you do not agree. 
I think you are aware that there are two long lines of cases. 

The longer line, by all odds the majority line, is that the Supreme 
Court has no appellate jurisdiction except as it is granted by the 
Congress. Certainly, eal that line of opinion, Congress could take 
it all the way—what Congress grants it can take away. That was 
followed in the McCardle case where you recall the 1867 statute did 
not deny authority. It simply withdrew authority previously granted 
by repealing the grant. And the Court says, “We do no longer have 
this grant of authority from the Congress. We do not have the 
appellate jurisdiction.” 

The other line, I believe you will agree, is the one which we might 
say is followed by Story, that the grant of appellate jurisdiction 
comes from the Constitution itself but is subject to the exceptions and 
regulations of the Congress, and that when the Congress, in passing 
the Judiciary Act affirmatively, said the Court shall have thus and 
thus jurisdiction, that would be simply an inverted way of ex- 
pressing 

Mr. Forpnam. Yes. 

Mr. Sourwine. That it was withdrawing jurisdiction, making an 
exception in all of the areas that it did not expressly include. 

Mr. Forpuam. Yes. 

Mr. Sourwine. Under that second line of cases, however, there is 
an explicit recognition of the right of the Congress to make excep- 
tions. And it would mean that under that doctrine there is no place to 
draw the line at the point where Congress may not except, perhaps, at 
the top; in other words, if Congress should pass an act that says the 
Supreme Court shall have no appellate jurisdiction whatsoever, then 
it might be arguable under this secondary line of opinions which are 
cited that that act was unconstitutional but so ung as they leave 
any appellate jurisdiction to the Supreme Court under that line of 
cases, it would bea constitutional act ? 

Mr. ForpHam. Well, perhaps so, but there is the idea that a scintilla 
is not much of anything. 

Mr. Sourwine. You base that on the idea Senator Jenner’s bill here 
strips the Court of all but its—— 
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Mr. ForpHam. I don’t say, Senator, that I have any view that this 
part of the bill is unconstitutional. I am not saying that it is. But 
I do say that there is a, I think, respectable theory. 
Mr. Sourwine. Is there any case that you can think of? 
Mr. ForpHam. I cannot cite a case but I think that you can develop 
a respectable theory in line with the Story thinking that this—that 
to bring about this result with finality of decision in the State courts 
on matters of interpretation of Federal Constitution, provisions like 
the 14th amendment which expressly contemplates Federal enforce- 
ment, is out of harmony with the Constitutional scheme. 
Mr. Sourwine. Federal enforcement is not available, only through 
the Supreme Court. | 
Mr. Forpuam. I know that is right. Asa matter of fact, I frankly : 
point out that the 14th amendment expressly says that the Congress 
shall have power to pass legislation to enforce the 14th amendment. | 
I have that in mind. 
Mr. Sourwrne. We have been unable here to find any case turning 
on the question or involving the question of Congress’ power to regu- 
late or make exceptions in which that power was denied or in which 
there was any contention by the Supreme Court that it should be. We 
haven’t been able to find a minority opinion of the court which made 
that contention. And I wondered if you had run across some ¢ 
Mr. Forpuam. I do not have any. 
Senator Jenner. If you do, will you let us know about it? 
Mr. Forpuam. I shall, sir, 
Senator Jenner. Thank you very much. 
Our next witness is Mr. J. Benjamin Simmons. 
Give your name, please, for the record. 
Mr. Srumons. My name is J. Benjamin Simmons. 


TESTIMONY OF J. BENJAMIN SIMMONS 


Mr. Sourwrne. Do you have a prepared statement ¢ 

Mr. Smwmons. I do not, Mr. Sourwine. But let me say at this 
point, I was there with Mr. W. E. Michael yesterday, and I have 
worked with Mr. Michael and I want the record to show that I have 
approved the written statement which he filed in connection with his 
testimony before the committee yesterday. 

Senator Jenner. All right. 

Mr. Srumons. I reside at 409 East Melbourne Avenue—— 

Mr. Sourwine. What is your business ? 

Mr. Srumons. Silver Spring, Md. I am a member of the bar of the 
District of Columbia. I am, also a member of the bar of the State of 
Maryland and the State of Virginia. And I am admitted to practice 
before the Supreme Court. I am a member of the District Columbia 
Bar Association, and the American Bar Association. And I have 
been in private practice here in a Washington law firm for the past 
19 years. 

And Mr. Chairman, let me say that I will not burden the record 
unduly. I am somewhat cognizant of the testimony that has pre- 
ceded me on behalf of the—particularly those witnesses who have 
approved this bill. 

I share the view that this is a good bill. That the provisions of this 
bill should be enacted into law. 
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Under the first provision of this bill having to do with the pene 
of Congress to investigate, I must confess that I am not an authority 
on that. I do not propose to be. But it does seem to me that the 
Watkins decision has laced Congress in a straitjacket so far as con- 
ducting necessary investigative work in order to ascertain the laws 
that are beneficial to this country are concerned. And I think that 
Justice Clark in that decision confirms what I think about it, that 
the Supreme Court action in that case was both unnecessary and that 
it has set up an unworkable criteria. I do not see how the Congress 
can legislate in the vital field of subversion and in this crisis that we 
have now where there are people in this country advocating the over- 
throw of our Government by force and violence, and they are given 
the immunity in advocating violent overthrow of this Government by 
force and violence as Mr. Sourwine pointed out, so long as they do not 
incite to action. 

Aren’t we being naive in not knowing the functions and purpose of 
the Communist conspiracy / 

Let me talk about the Jencks case a little more where there were 
14 Communists convicted under the Smith Act in California, before a 
jury. They were convicted, and then the Supreme Court of the United 
States held that all they did—all they did was advocate the over- 
throw of this Government by force and violence. And those persons 
were all members of the Communist Party. 

Is there anybody so naive as not to know what the functions and 
purposes of the Communist Party is? 

And if they can go around over this country advocating the over- 
throw of our Government by force and violence, if they have any 
overt act in mind they are not going to divulge it, and then they 
come before a committee of Congress and sit back with impunity and 
refuse to give the congressional committees information which the 
committee needs in order to legislate in that important field. 

And I say that the Supreme Court has hamstrung the Congress 
which was never under the Constitution intended. 

It is true that the Supreme Court of the United States can declare 
an act of Congress unconstitutional, but that does not mean that they 
can come in here and tell Congress how to run its business. And by 
the same token, the Congress cannot unduly impede the Supreme 
Court. And I don’t think that is the intent of this bill, to spank the 
Supreme Court and say that “You do not decide right, ‘therefore, we 
will take away your power. 

The question is whether the Supreme Court had that right or 
should have that right in the first instance. 

Let me pinpoint my thought in that by the Konigsberg case and 
the Schware case, where the question was whether or not those two 
persons would be admitted to the bars of the California and New 
Mexico. And they came before the committee of barristers. In 
the Konigsberg case he refused to give his political views, refused 
to divulge whether or not he was a Communist. 

Mr. Sourwrne. That is not a matter of his political views, is it / 

Mr. Simmons. I do not think so, either. 

Mr. SOURWINE. You used the phrase “refused to divulge his politi- 

cal views.” In asking him if he was a member of the. Communist 
Pasty-i is he being asked about his political view or about a conspiracy 
to overthrow the Government ? 
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Mr. Smrmons. I think this paragraph right here from the Su- 
preme Court decision will pinpoint my thought on that. It is taken 
from the Konigsberg case (383 U.S. 258), and it reads: 


* * * was questioned at great length about his political affiliation and beliefs. 
Practically all of these questions were directed at finding out whether he was 
or ever had been a member of the Community Party. 

Mr. Sovurwine. Was there anything about political affiliation and 
belief as the Court had said ¢ 

Mr. Stumons. No. Let me read this on—I think it will bring out 
my point: 

Konigsberg declined to respond to this line of questioning, insisting that it 
was an intrusion into areas protected by the Federal Constitution. He also 
objected on the ground that the California law did not require him to divulge 
his political association or opinions in order to qualify for the bar and that 
questions about these matters were not relevant. 

Well now, I think that when the Supreme Court gave him first 
amendment protection, in his position before the bar I think that 
by the very fact that Konigsberg refused to go forward, we know as 
lawyers that the test is whether or not you possess good moral char- 
acter—and when they asked him questions pertaining to or that re- 
flected on whether or not he had good moral character, namely, 
whether or not he was a Communist 

Mr. Sourwine. If being a Communist is only a matter of political 
association and belief, it 1s no reflection upon you to be one, 1s it / 

Senator Jenner. No. 

Mr. Smmons. No. 

Mr. Sourwrne. The question is whether it is a matter of political 
belief and affiliation or whether a matter of being associated with a 
conspiracy against the Government—which is it? 

Mr. Srumons. I think, Mr. Sourwine, it goes right to the heart of 
the issue as to whether or not he possesses good moral character, his 
affiliations and associations—per haps his church membership and all. 
I think that the bar examiners of a State should be given wide latitude 
in a matter of that kind. And the point is that it is only a State 
question. It is not a Federal question involved in that. Who is going 
to be affected by a lawyer practicing law in California or any other 
State? The citizens of that State are. And when he is given protec- 
tion up through the supreme court of that State, I say then Guus is 
no Federal question involved. And I think that the provision of this 
bill is entirely proper, to leave that within the realm of the State 
courts. 

Mr. Sourwine. Leaving that for just a moment, that is your con- 
clusion with regard to the bill? I would like to ask for the record 
your conclusion whether membership in the Communist Party is a 
matter of political belief and affiliation, or whether a matter of being 
a part of a conspiracy against the Government‘ ¢ 

Mr. Simmons. I think it is a conspiracy to overthrow our Govern- 
ment by force and violence. I think anybody is absolutely silly not to 
face up to that. 

Now in the Nelson case, there is another usurpation of power where 
Nelson was convicted in Pennsylvania under the Smith Act, and that 
came before the Supreme Court, and gratuitously, I think, the Su- 
preme Court held that the Federal statutes had preempted that field 
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that was not even before the Supreme Court. But unquestionably, 
as Mr. Sourwine pointed out to the other witnesses, the Supreme Court 
did that because in 350 United States, page 504, this sentence appears : 


Taken as a whole they— 
these various acts— 
evince a congressional plan which makes it reasonable to determine that no room 
has been left for the States to supplement it. Therefore, a State sedition stat- 
ute is superseded regardless of whether it purports to supplement the Federal 
law. 

The Supreme Court has taken away from the States the right to 
investigate and prosecute communism; and persons who are advocat- 
ing and who are actually attempting to overthrow this Government 
have preempted the States. And, therefore, that again brings it into 
a Federal realm which is again a usurpation of power or creating a 
strong central supreme court which we think is wrong. 

Mr. Sourwine. There is another factor in there, that the Supreme 
Court here in this case, as it has in other cases has presumed to fix a 
broad policy and to seek to effectuate it outside of the limits of the 
case then being decided. 

Mr. Siumons. That is abundantly true. 

Mr. Sourwrne. They did not simply refer to the Pennsylvania 
statute. The Court has deliberately used reasoning and deliberately 
used language pointed at having the effect of invalidating all State 
statutes in this case ? 

Mr. Stumons. That is true. The language which I read there 
clearly does that. 

Mr. Sourwine. That is what I had reference to earlier when I spoke 
about the narrowing of the political area in which the Court tradi- 
tionally is supposed to nee its hands off. This is an invasion of that 
area and a usurpation by the Court of an assumed power to make law 
for all cases throughout the country; isn’t that right ? 

Mr. Stumons. That is right, Mr. Sourwine. You express my views 
perfectly. And in the Nelson case, the conviction there was under the 
Federal statute. Nothing was involved in that case regarding the 
State, being a State prosecution. But the Supreme Court took that 
occasion to preempt the field, set itself up, take away 

Mr. Sourwine. Are you saying Nelson was not convicted under the 
State law ? 

Mr. Srumons. Convicted under the Smith Act. 

Mr. Sourwine. It is the case of the State of Pennsylvania v. Nelson. 
He was tried and convicted under the State act; isn’t that right? 

Mr. Stumons. My notes here indicate it was the Smith Act. But 
I know the committee has that case in the docket here. So if I am 
wrong on that, it does not affect my point one way or another; namely, 
that the Supreme Court has preempted the State. And there are 42 
States as well as Alaska and Hawaii that have these sedition statutes. 
And it preempted those. 

That concludes my argument. I thank you. 

Senator Jenner. Thank you very much. 

The next witness is Mr. Kent Courtney. 

You may state your full name for the committee, please. 

Mr. Courtney. My name is Kent H. Courtney. 

Senator Jenner. Where do you reside, Mr. Courtney ? 
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Mr. Courtney. 7314 Zimple Street, New Orleans, 18. 

Senator JENNER. What is your business? 

Mr. Courrney. I am in the publishing business. 

Senator JENNER. You are appearing here as an indivdual or do 
you represent some organization ? 

Mr. Courtney. I am appearing here as an individual, and my tes- 
timony as it develops will show that I presume to appear for others, 
too. 

Senator Jenner. You may proceed. 


STATEMENT OF KENT H. COURTNEY, PUBLISHER, THE INDEPEND- 
ENT AMERICAN, NEW ORLEANS, LA. 


Mr. Courtney. I thank this committee for the opportunity to 
appear before it. My name is Kent H. Courtney, and I am the pub- 
lisher of the Independent American, a national citizen-action news- 
paper with subscribers in all 48 States. 

We have a total circulation of more than 25,000 per month. I 
made application to testify before this committee after the suggestion 
had been repeatedly made by our subscribers in various parts of the 
country. These America-loving citizens are seriously concerned 
about the need for this legislation as proposed by Senator William E. 
Jenner, of Indiana. 

IT am ‘testifying favoring this legislation. 

During the past 3 years of 1955, 1956, and 1957 our newspaper was 
named Free Men Speak. During that time it has been sent to all of 
the Members of the Congress. “These subscriptions were paid for 
by the grassroots subscr iber list of our newspaper. We changed the 
name this year to the Independent American because we believ ed that 
this new name properly described the content and the policy of this 
experiment in patriotic journalism. 

As publisher of this newspaper I am associated with a number of 
local and national organizations concerned with reducing the size 
of our Federal Bureaucracy, the reduction of taxes, the preservation 
of our constitutional States rights. I am a member of the Chamber 
of Commerce of the New Orleans Area, the Public Affairs Research 
Council of Louisiana, and the American Association of Small 
Business. 

Last year I was a member of the national Americanism commis- 
sion of the National American Legion and was deeply perturbed by 
the continuing pro-Communist decisions of the Supreme Court of 
our Nation, 

I am associated with the American Progress Foundation which 
seeks to get Government out of competition with private enterprise 
so that we can all get a reduction in taxes. 

But all of these activities will be meaningless and without purpose 
if this presently constituted Supreme Court continues to set free the 
enemies of our free-enterprise system; if this Court continues to un- 
leash in the name of freedom the very people who are working for a 
system of economics and government that will make personal slaves 
of each of us.and will effectively destroy all of the benefits of our 
free competitive opportunity enterprise sy stem. 

Who do I speak for, then? 
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I speak for myself, an independent American, and I believe all of 
the readers of our paper. There is one interesting feature of this ex- 
pression of grassroots opinion, and that is that this battle to pre- 
serve this Constitutional Republic is not sectional. Our readers in 
Oregon, for instance, express the same thoughts as readers in Georgia. 
Our readers are true “independents.” They love this country and 
they do their own thinking. 

The purpose of our paper, the Independent American, is to bring 
together in one paper, a collection of the very best of the conservative 
editorial opinion throughout the country, 

The testimony whic h is already in the record of these hearings on 

S. 2646, limitation of appellate jurisdiction of the United States Su- 
preme Court, should be sufficient for any fairminded, intelligent per- 
son who loves his country and who realizes the danger of the inter- 
national Communist conspiracy, to come to the conclusion that the 
present members of the United States Supreme Court need to be re- 
stricted in what they can rule upon. 

In the January 1957 issue of our newspaper, then called Free Men 
Speak, we wrote an editorial entitled “Congress Has Power to Curb 
Supreme Court—Constitution Provides Way,” and we cited article 3, 
section 2, clause 2 of the Constitution. 

In the past year many hundreds of thousands of words have been 
printed about the recent decisions of the Supreme Court, and, as a 
result, there has been a general awakening throughout the country 
by the American public ‘that not only has this Court continued to 
hand down decisions favorable to our enemy, the Communists, but 
that this Court has arrogantly usurped the legislative activities of 
the people’s elected representatives in Congress, until now the 
Supreme Court has become the “third” House of C ongress. 

In this era of “pressure politics” and “liberal blocs,” one very 
important “pressure group” should not be overlooked. I refer, of 
course, to the American voter. 

I come before this respected committee to tell you that millions 
of people throughout the entire United States have already awakened 
to the constitutional crisis inherent in the recent decisions of our 
Supreme Court. 

I believe that history will prove that America owes a debt of grati- 
tude to the courageous daily newspapers of this country who see it 
as their patriotic duty to inform their millions of daily readers of 
the ominous portent of recent High Court decisions. 

How does the editorial writer of a daily newspaper arrive at his 
decisions ? 

How does he decide what to write about ? 

[ am going into this m order that you can judge for yourself the 
importance of ‘the nationwide storm of editorial protest that has 
taken place after each series of decisions, popularly known as Red 
Monday that this current Supreme Court has announced which freed 
Communists and their fellow travelers. 

An editor listens to his advertisers through the business office of 
his paper. An editor uses his commonsense » based on his education 
in the law, in journalism, in sociology,.in business, in economics. 
Writers and editors come from every field of training. 
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Editors read the Congressional Record and the very valuable ap- 
pendix which gives them an opportunity to study both sides of almost 
every argument as various elected representatives enter editorials 
which reflect their own thinking and the thinking of the newspapers 
in their congressional district or their State. 

Editors listen to hometown folks in their clubs, and in their regular 
social, day-to-day contacts among business friends and family. Edi- 
tors read those letters to the editor which is the real voice of the 
re 

erefore when an editor prints a seathing attack on the Supreme 
Court, he is representing the views of thousands, perhaps millions 
of readers, depending on the size of his paper’s circulation. 

Mr. Sourwrne. Do you think that is always true, Mr. Courtney / 

Mr. Courtney. Not always true, because of the nature of instruc- 
tion in some of our journalism schools which has been going on for the 
past 20 years. 

Mr. * ame iy Do you think you can take editorials of the news- 
papers of the country and line them up and compare the circulations 
of the papers and get any kind of a criterion of the views of the 
people of the country ? 

Mr. Courtney. I will attempt to prove that as I go on. 

Mr. Sourwine. For instance, when the Chicago Tribune writes an 
editorial against this bill, do you think that means that the people 
of Chicago or the majority of the readers of the Chicago Tribune are 
against this bill ? 

Mr. Courtney. Not entirely, but I will attempt to prove that a large 
segment of these newspapers throughout the country, including the 
Chicago Tribune, are aghast at the decisions that have freed the 
Reds—and they may differ in part with the effect of this bill. 

Mr. Sourwine. How many newspapers in the country write their 
own editorials and all of their own editorials ¢ 

Mr. Courtney. I would say that, in the area of weekly papers, a 
great number of them do. I haven’t made a statistical study on this, 

ut from my short experience of the past 3 years I would say that. 

Mr. Sourwine. How many papers use “canned editorials” ? 

Mr. Courtney. It depends on how many columns they buy, and 
some of the “canned editorials” are good and some are bad. 

Mr. Sourwine. Well, that is true of any editorials—some are good 
and some are bad. 

Mr. Courtney. But the editor who selects a series of “canned edi- 
torials” will select one that will go over with his group readership, 
for the most part. I think that answers that question. 

Mr. Sourwrne. So if an editorial against this bill is widely printed 
and sent out by, say, NEA or NANA, do you think that the fact it is 
widely printed means that the people of the area where it is printed 
are widely against this bill ? 

Mr. Courtney. No. 

Mr. Sourwine. Or do you think merely that a propaganda device 
has been used to propagandize the people against this bill? 

Mr. Courtney. That would involve another congressional investi- 
gation, wouldn’t it? 

Mr. Sourwine. I am asking you. You are the expert in the news- 
paper business. 

Mr. Courtney. I prefer not to be called an expert. 
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Mr. Sourwine. You are testifying here on the subject. You brought 
it up. 

Mr. Courtney. Yes. 

Mr. Sourwrne. I want your opinion on it. 

Mr. Courtney. I would say that there are some groups of editorial 
writers of columns for services that atteinpt to mold opinion. 

Mr. Sourwine. Why, of course, that is true. Everybody knows 
that. 

Mr, Courrney. Right; but at the same time, I am claiming that a 
great number of these editorials reflect the opinion of the people. 

Mr. Sourwine. As a matter of fact, most editors are trying to mold 
and lead opinion when they write an editorial; aren’t they / 

Mr. Courtney. I thank you for your opinion. 

Mr. Sourwine. They are not simply trying to reflect it; are they? 

Mr. Courtney. I claim that it is a two-way street—it works on both 
sides—because [ have seen editorial writers having to back and fill 
after making a step in the wrong direction. 

Mr. Sourwine. I wanted to get your opinion. 

Mr. Courrney. All right. 

Senator JENNER. Proceed. 

Mr. Courrnery. Speaking of circulation and readership, I am in- 
formed that approximately 50 percent of the readers of a daily news- 
paper look at and read some item on the editorial page. 

The readers of the Independent American, which has subscribers in 
all 48 States, constitute a working group of patriotic Americans. 
They clip editorials from their local newspapers which they believe 
we would be interested in reprinting. From our mail, therefore, we 
receive a daily impression of the Nation’s editorial reaction to the 
news. 

It is from this collection of editorials sent to us by our readers that 
I now list the names of the newspapers that have had from 1 to 15 
editorials critical of the Supreme Court during the last year. That 
is prior, in some cases, to this bill being introduced. 


[After the name of each newspaper is the circulation of the individual paper, as reported 
in the Annual Yearbook of Editor and Publisher] 


Nene ee ee nnn sein edi eden ease ebaiiud deaincensacionts 352, 883 
a? a coal sath ce che ew a aes theo cit nk ncn 44, 655 
Rare (iN. mex: ) PRIMO. oe ah ee ea 26, 695 
Valley Evening Monitor (McAllen, Tex.) 2.2.22. Le 13, 045 
ae nin re a i a oe get oe eae ctike pec aia 169, 185 
Neen eee nn ee ee ee nd a sce eacseepnebeclineenanen _ 489, 472 


Speaking of the California Times and Examiner, look, here’s a 
headline from last June 18, 1957: 


Reds boast 14 wins. Supreme Court rulings are greatest victory, say the 
Communists. Five California leaders set free. 


This is the kind of thing that people react to. 
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Ghee tarene.) Woke Beralee ss se 250, 359 
cn hsenyln gine aininitmcmemmineene 208, 067 
a aes ahiemsiepnncnnmvaniniegigien ie ciesaaieeiee 202, 888 
eri guenimmninesidirebemtion ee dienieresscn 310, 243 
ale BR RS AR EL SA LE LP LD 935, 943 
The Hew Orieans ‘Times Picayune... ...._.......-........ 184, 673 
Aaa es wee. Town- Teli os 5 sce 24, 155 
ISN EE ELE EEL ES TO 212, 879 
Ss caiapiep nilinningibree chebenoeestecaheerarenes 5, 056 
Neen siecle daenoenerns-eereinharenerehsenterunasgeavere 456, 768 
rr ke S009 Sr Se ede eee boku ss 396, 456 
Ir I a cinerea acted ees 53, 178 
Ic seascapes dnchiennaienpie 26, 681 
a ee emenennis menrenicensiesoes mapeoevamatonee 208, 264 
Chartéston 15.0.) ewe ana Cogrier iu. 57, 639 
Senn > 7a he I Oo ae ee 102, 010 
oii ee pene 703, 449 
I eheniitinnnioememenenemeitam 896, 471 
The Manchester (N. H.) Union Leader_______________-__ seicekatepebine 46, 517 
Dn hk pinnae nieemen nae 420, 761 

I i eesti 8, 904, 519 


These are just the ones that were sent to us through the mail from 
our readers. 

Mr. Sourwine. How many daily newspapers are there in the 
country ? 

Mr. Courtney. I estimate approximately 900. Don’t hold me to 
that. 

Mr. Sourwitne. How many papers have you listed ? 

Mr. Courtney. I haven’t claimed that this 

Mr. Sourwinz (interposing). No, no. 

Mr. Courtney. Twenty-seven. 

Mr. SourwiNe. Do you know anything about the policies or at- 
titudes in this regard of the other eight hundred and seventy-odd 
papers ? 

Mr. Courtney. I don’t presume to. Remember that this is just a 
scattered selection of newspapers. This is by no means complete. 
Here, therefore, are at least 9 million readers, at least one-half of 
whom are aware of the danger of the recent decisions of the Supreme 
Court. It is estimated half the people who read papers read the edi- 
torial page. 

Public opinion will surely be the final answer to the excesses of 
this Supreme Court which were so well covered in a recent series 
published by the Indianapolis Star entitled “The Runaway Court,” 
and many of them in this series were entered in the Congressional 
Record. This series of brilliant editorials was reprinted in news- 
papers in ever section of the country, thus informing additional mil- 
lions of American voters concerning this constitutional crisis. And 
what are these daily newspapers telling their millions of readers 
throughout the country? Here are a few examples: 

The Albuquerque (N. Mex.) Tribune: 

Fundamental to the point of view which produced these Supreme Court 
decisions is the refusal—or legal inability—of the Court to consider communism 
a criminal conspiracy to advance the interests of an unfriendly foreign power— 


a “clear and present” threat to national security. The decisions dramatize the 
need for law which plainly defines and outlaws this conspiracy. 


New York Daily News: 
In decision after decision, the Warren Supreme Court has befriended the 


Communists and their Kremlin masters, and has weakened the defenses of 
the American people against this enemy. 
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The News and Courier (Charleston, S. C.) : 


In its concern to make sure that people of Communist sympathies should 
have fair treatment in the United States, the Supreme Court has ruled that 
“preaching abstractly” overthrow of the United States Government by violence 
is no crime so long as the preacher doesn’t advocate “action to that end.” The 
point is so fine that we cannot expound it. 


Dallas (Tex.) Morning News: 


The recent Supreme Court decisions turn the clock back to the heyday of the 
Institute of Pacific Relations, to the delivery of China to the Communists, to the 
acceptance of Hiss and Lattimore and White as our advisers in government, 


John O’Donnell, national columnist : 


The majority of the Bench are strictly second-rate political lawyers, pro- 
fessional incompetents, and the laughingstock of their better educated and 
better trained colleagues. 


George Sokolsky, noted columnist : 


When, in a court, the United States is consistently the loser, the subject 
requires very profound consideration. Maybe the United States needs an 
American Supreme Court. 


New York Mirror: 


* * * the law is so loosely interpreted that decisions are handed down by the 
nine old men of the Supreme Cort which give to Communists every opportunity 
to work for the destruction of the United States as they have destroyed the 
government of some 15 nations and deprived the peoples of those countries 
of their liberties and human rights. 

All the Communist decisions of the Supreme Court need to be read together to 
appreciate their enormity. 

No law enforcement agency, Federal, State, or local, will now be able to set 


up any agency to defend this country from Communist infiltration and penetra- 
tion. 


Manchester (N. H.) Union Leader: 


Now comes the Supreme Court of the United States to tell Congress that it 
is none of its business what certain individuals do; that they cannot inquire 
as to whether a man has been a Communist or not. The Supreme Court in one 
swoop has practically nullified the investigating powers of Congress. 


New York Daily News: 


Reversing the conviction of John T. Watkins of contempt of Congress in refus- 
ing to answer questions about past Communist associations, the Supreme Court 
presumed to curtail Congress’ power to investigate anything and anybody in the 
public interest * * * If Congress and the White House continue to take this stuff 
lying down, they will roll out the red carpet for dictatorship by the Supreme 
Court, which, judging from its present policies, will then open the country to 
Communist conquest, from within or from without. 


Savannah (Ga.) Morning News: 


All of which leads us, inevitably, to agree with Representative Howard W. 
Smith (Democrat, Virginia), author of the Smith Act by which 14 California 
Communists had been convicted. Congressman Smith commented: “I am not 


surprised. I do not recall any case decided by the present Court that the 
Communists have lost.” 


Burlington (N. C.) Daily Times-News (quoting from an article 
by Thurman Sensing, who represents an industrial group) : 


That the Supreme Court has lost the respect of the public is quite evident te 
anyone who has his eyes open. Neither is this loss of respect confined to any 
one region of the country. But the deplorable fact is that this loss of respect is 
evidenced most vigorously by those who do understand matters of law—by out- 
standing practitioners of law, by justices of State supreme courts, by Members 
of Congress. The severe denunciations of the Supreme Court by individuals of 
this type cannot be passed off lightly. 
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I have attempted to prove that an ever-increasing number of 
Americans are aware of the frightening aspects of the recent decisions 
of the High Court, and that Congress must curb, through this bill, 
possibly, this “Runaway Court,” as provided by the Constitution, 
article 3, section 2, clause 2. 

I wish to add: The laws should reflect the will of the people. 

What are we to think concerning the recent action by members of the 
High Court? Are they ignorant of the ultimate aims of the interna- 
tional Communist conspiracy to destroy this Republic? Have they 
no knowledge of what communism is? Or—? Well, I prefer to 
give the august members of the Supreme Court the benefit of the 
doubt, and believe that their recent decisions are based on their terri- 
fying ignorance of world communism, and also on their ignorance of 
the United States Constitution, its stated words, and the spirit in 
which it was written by our forefathers who pledged their “lives, 
liberty, and sacred honor” in another fight against tyranny. 

The “big guns” of the liberals of both political parties are booming 
the propaganda of the need for Federal aid to education. Although 
I and my paper firmly oppose Federal aid to education, there is one 
program of education which I believe that conservatives throughout 
the country would enthusiastically support. I refer, of course, to 
Federal aid to educate the Supreme Court. 

The cost of such a program would be 1 item in the Federal budget 
that would have the support of all the “budget-cutters” and con- 
servatives of both parties. 

The members of the Supreme Court, and I wish to add, all critics 
of this law, ought to be required to attend a course of lectures on the 
threat of the Communist conspiracy to the independence and the 
sovereignty of the United States of America. They should be re- 
quired to read that excellent book on Communist infiltration by Louis 
Budenz, entitled “The Techniques of Communism.” 

To increase their eductaion, to enlarge their understanding, the 
members of the Supreme Court should be required to attend the 
hearings that are conducted by the Senate and House Investigating 
Committees when said committees are making inquiries regarding the 
activities of alleged members of the Communist Party. 

Members of the Communist international conspiracy are now openly 
operating throughout the United States and preaching the overthrow 
of our Government, as a result of recent decisions of the Supreme 
Court. 

They feel that they are now over the hump. In a recent meeting 
up in New York, they said this was a new Bill of Rights, these recent 
decisions during 1957. They said, “Now we can go forward.” 

Both political parties are in favor of billions of dollars for “de- 
fense against communism.” Why, then, I ask—should we spend bil- 
lions of the taxpayers dollars to defend America from communism 
abroad—and, at the same time, befriend Communists at home via 
Supreme Court decisions ? 

The Communist Party members and their fellow travelers are not 
worried about the fact that this committee may rewrite the law as 
to the appellate jurisdiction of the Supreme Court. These Com- 
munists are counting on their “friends in high places.” (The Com- 
munist-befriending decisions of the Supreme Court in the past years 
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are tragically ample proof of this!) But, I sincerely believe that 
both the Communists and the Supreme Court, in their mutual ar- 
rogance, have overlooked the ultimate controlling factor. 

I refer, of course, to the American voter. 

The domestic Communists and their liberal associates have been 
depending on the narcotic of apathy to anesthetize the American 
people to the dangers on our very doorstep. But—the American 
people are not asleep, as I have attempted to point out. 

The American voter is looking for a defender. Conservatives of 
both parties who believe in the United States Constitution as it was 
written—not as it is presently interpreted—are looking to this com- 
mittee to provide the defense against Communist infiltration of this 
Republic. 

It will be a simple matter to measure the fear of the leftwing, 
pro-Communist element in this country today. All you have to do 
is measure the vehemence and concentration of their attack on this 
bill to curb the Supreme Court. 

What are they afraid of ¢ 

Are they afraid that true Americans will find out that they— 
those who wish to circumvent and emasculate our Constitution, are 
merely a minority ¢ 

Therefore, it is imperative that this question of curbing the “Third 
House of Congress,” the Court, be openly debated on the floor of 
the Congress. It is imperative that the people of these United 
States be given a chance to see who defends the pro-Communist deci- 
sions of the Supreme Court, and who are the brave men who will 
attack the pro-Communist decisions of the Supreme Court. 

Doubtless, attempts will be made to pigeonhole this bill in com- 
mittee. But, let any who would be so unwise, be mindful of the 
nationwide public resentment against these recent decisions of the 
Supreme Court. Righteous indignation, when it sweeps a nation, 
can be as overwhelming as a hurricane. 

Gentlemen, the future survival of America is in your hands. 

I was talking yesterday to Richard Arens, of the House Un-Ameri- 
can Activities Committee, and he stated when he makes talks and 
visits with groups across the country, that those people are alert 
to the danger of the Communist conspiracy, and I believe that the 
honorable Senator presiding this morning over this committee, Sena- 
tor Jenner, will agree with that. 

Senator Jenner. Thank you, Mr. Courtney. Do you have any 
questions, Mr. Sourwine / 

Mr. Sourwtne. No, sir. 

Senator JENNER. There being no further questions, the committee 
will stand in recess until 2 o’clock this afternoon. 

(Whereupon, at 12 noon the committee was recessed, to reconvene 
at 2 p.m., Friday, February 28, 1958.) 


AFTERNOON SESSION 


Senator Hruska. The meeting will come to order. This is a con- 
tinuation of the hearings on S. 2646. Mr. Sourwine, I understand 
that you have some material that you would like to incorporate in 
the record at this time. 
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Mr. Sourwine. Yes, Mr. Chairman. Here is a letter addressed to 
Senator Holland from Mr. Earl G. Nicholson, of Palatka, Fla. It is 
transmitted with a referral slip from the Senator who asks that it 
go on our record. 

Senator Hruska. It should become a part of our record. 

(The material referred to is as follows :) 

PALATKA, Fia., February 19, 1958. 


Hon. Senator Spessarp L. HoLLanp, 
Senate Office Building, Washington, D. C0. 


Deak Hon. SENATOR HoLianp: In regard to the United States Senate sub- 
eommittee hearing on S. 2646, as introduced by Senator Jenner, of Indiana, 
after having read this report, I am most happy to see that some action is 
contemplated in heading off the usurpation of the legislative powers of the 
United States Senate under the guise of sociological, philosophistic philan- 
thropic system of government by well-meaning members of the Supreme Court 
of the United States of America, who delve more into the very fibers of our 
American way of life, breaking a strand at a time, until in a real time of crisis 
or need, we cannot withstand the tension and stress. 

It is my sincere hope that this committee will prevail upon the Members of 
Congress to accept the action undertaken in S. 2646. 

Would you please file the statement made in this letter in the records of 
the Internal Security Subcommittee. 

Thanking you, I am 

Respectfully yours, 
EARL G. NICHOLSON. 


Mr. Sourwine. On Tuesday, Mr. Frank B. Ober of the Maryland 
bar will testify before us. In connection with his testimony it will 
be desirable to offer for the appendix of the record an oral statement 
which he wrote which appeared in the journal of the American Bar 
Association. As the chairman knows, we are up against the problem 
of getting our record printed by a deadline. It would facilitate the 
printing if this could be offered for the appendix now, and since it 
will appear in a different part of the record, it can do no harm and 
will help us in getting it in print. 

Senator Hruska. It will be accepted for the record and will be 
printed in the appendix.' 

Mr. Sourwrne. This, Mr. Chairman, is a portion of the testimony 
before the subcommittee by a witness under oath with regard to the 
jubilation of the Communist Party over certain decisions of the 
Court. I would ask that this might be printed in the appendix of 
the record.* 

Senator Hruska. Very well. It will be accepted for that purpose. 

Mr. Sourwine. Mr. Chairman, this is along the same line. It is 
an issue of the publication of the American Legion entitled the “Fir- 
ing Line,” dealing with the reaction of subversive elements to certain 
Supreme Court decisions. 

Senator Hruska. That will be accepted for the record for inclu- 
sion in the appendix." 

Mr. Sourwrine. This, Mr. Chairman, is a communication received 
from Mr. Samuel B. Pettengill of Grafton, Vt. He was asked to ap- 
pear to testify. His letter indicates that he could not do so, but he 
suggested that there be included in the record an essay he had written 
on this subject, and I offer his brief note and that essay for the record. 

Senator Hruska. Very well. 


1See appendix IT. 
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(The document referred to is as follows :) 


GRAFTON, Vt., February 17, 1958. 
Mr. J. G. SouRWINE, 
Committee on the Judiciary, 
United States Senate, Washington, D.C. 

Dear Mr. SouRWINE: I appreciate Bill Jenner’s suggestion that I be asked 
to testify in favor of S. 2646. 

I could not make any statement of value without much previous study and I 
regret that I am already so committed on other matters that I simply do not have 
the time. 

I am really sorry that I must decline. 

Sincerely yours, 
SAM PETTENGILL, 
Former Member of Congress. 

P. S.—Possibly the enclosed Human Events letter has enough bearing on the 

need for S. 2646, as to be included in the record. 


{From Human Events, vol. XIV, No. 40, October 5, 1957] 
Wuat Is “Tue LAw oF THE LAND’? 
By Samuel B. Pettengill 


The idea that whatever a judge says is law is actually “the law of the land” and 
must be obeyed by everyone as a matter of conscience and good citizenship is 
spreading like seeds in a whirlwind. 

There are degrees of intensity of conviction with respect to this idea, depending 
on whether the judge is a State judge, a lower Federal court judge, or a United 
States Supreme Court Judge. 

Decrees of the Supreme Court of the United States on constitutional questions 
are given the highest priority as “the law of the land.” No such presumption of 
impeccability is given the acts of constituional lawmakers—State legislatures and 
Congress. 

The Constitution, it is said, is “what the Supreme Court says it is.’ This quote 
is attributed to Charles Evans Hughes, but because he was a great lawyer I have 
always supposed he said it with something of a chuckle beneath his beard. 

If the idea that “the Constitution is what the Supreme Court says it is,’ no 
matter what, becomes uncritically accepted, it can lead to more harm than segre- 
gation or integration or any other issue likely to arise. It can lead to the final 
destruction of what is left of the boundary lines between the States and the 
Federal Government. That would, of course, practically destroy the Con- 
stitution. 

I somewhat doubt that this nostrum will be permanently swallowed by the 
American people without regurgitation. Perfumed as it is now with political in- 
cense, the horsesense of the people will nevertheless remind them that, of those 
who now bow the knee to our judicial priesthood, few paid much attention a few 
years back to its decrees that the Volstead Act and the 18th amendment were 
also constitutional and the supreme law of the land—binding on one and all. 

Nevertheless, the doctrine is now epidemic and needs to be examined before 
a new generation is completely brainwashed by long exposure to it. 

We begin with a recent case. Two Army wives murdered their husbands while 
stationed abroad. The women were convicted by court-martial and sentenced 
to life imprisonment. On June 11, 1956, the United States Supreme Court 
held their trial was constitutional. It became so it is said, “the law of the land” 
that Army courts could try Army wives. 

On June 10, 1957, on rehearing, the Supreme Court held that the act of Con- 
gress which authorized their trial by court-martial was unconstitutional and 
the murderers went free. What was the “law of the land” in 1956 ceased to 
be the law of the land 1 year, less 1 day, later. It was the same case, same 
wives, same facts, same dead husbands. Nothing new had been added or changed. 

Nothing had been written into or erased from the Constitution in the mean- 
time, to my knowledge, but the Constitution had changed. It commanded one 
thing one day, and the opposite on a following day. A majority of nine men 
said so. 

Now judges have the right to change their binds, but who changed the Con- 
stitution? Not Congress, nor the people by amendment. The Court had changed 
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it. If the Constitution is “what the Court says it is,” then the Supreme Court 
is a supreme legislative body, or a superconstitutional convention. 

Told of this murder mystery, even a schoolboy will see that there is a flaw 
somewhere in this notion that what a judge, or several judges, say is the law of 
the Constitution is necessarily so. 

If in this case, some State governor or jailer had been required to enforce 
the Court’s first decision that the women had been given a constitutional trial 
and must be held in prison for life, but had challenged the correctness of the 
decision and refused to carry it out, would he be held in contempt ef court by 
the American people a year later when the Court admitted that its decision was 
wrong and not the law of the land? 

No. The fact is, of course, that the Supreme Court has reversed itself many 
times on constitutional questions. It attaches no such sanctity to its own pre- 
vious judgments as the people are now told they must render. The Court has 
specifically held that judges, as well as executive or legislative officers of govern- 
ment, State or Federal, sometimes act unconstitutionally. 

During the time since the 14th amendment was ratified on July 21, 1868, down 
to May 17, 1954, a period of 86 years, the Supreme Court had held (although 
not in a public-school case) that the furnishing by public authority of equal 
but separate facilities to persons of different races or colors was not forbidden 
by the 14th amendment. During that long period neither Congress nor the peo- 
ple, by amendment, had seen fit to change the amendment to give it the meaning 
which the Court has now given it. 

If ever court decisions and long usage and acceptance of them by the sovereign 
people during three generations of time had given a fixed meaning to words, 
this would seem to be a settled thing. 

On the day the Court ruled in the school case, segregation was required by 
law or State constitution in 17 States, and in the District of Columbia (under 
the jurisdiction of Congress itself), and was permitted by law in 4 other States, 
a total of 22 jurisdictions, whose legislative bodies, including Congress, had 
acted in the belief that segregation in the schools was constitutional, if facilities 
were equal. At least seven of these States were outside the South. 

In 1867, a year after Congress had proposed the 14th admendment, it estab- 
lished Howard University in the city of Washington as a separate coeducational 
institution of higher learning for colored men and women, as was, of course, 
common justice to them. 

In 1862, while the war was on, Congress set up land-grant colleges for agri- 
culture and the mechanical arts. In 1890, Congress authorized separate such 
colleges for white and colored students provided public funds for their support 
were equitably apportioned to them. 

The school cases of 1954 reached the Supreme Court on appeal from four 
States—Kansas, South Carolina, Delaware, and Virginia—and the District of 
Columbia, where Congress itself had enforced or permitted segregation for over 
80 years. On the way up, 3 United States district courts, each consisting of 3 
Federal judges, as well as the Supreme Court of Delaware, relied on this long- 
accepted interpretation of the 14th amendment as “the law of the land” to the 
effect that equal but separate schools and schooling were constitutional. In the 
District of Columbia case, another United States district court had ruled to the 
same effect. All of these judges, State legislatures, and Congress were reversed 
by the Supreme Court, which also reversed its own previous ruling that had 
been “the law of the land” for 58 years. The Court held that everybody had 
acted unconstitutionally for 86 years. 

In the light of these facts, the decision amounts to judicial legislation, or 
judicial constitutional amendment by a body of men who have no constitutional 
power to enact law, or to amend the Constitution as the Court itself has many 
times said it has no power or right to do. 

Strangely enough, the Supreme Court in the same term of court, had before 
it the question whether organized professional baseball was in violatien of the 
Sherman Antitrust Act, passed in 1890. In 1922, it had held that it was not in 
violation. The Court in 1953 said that “The business has thus been left for 30 
years to develop on the understanding that it was not subject to antitrust legis- 
lation,” and as Congress, the lawmaking body, had. not seen fit to change the 
antitrust law to apply to baseball, the Court would not attempt to do so by 
interpretation. 

As stated above, Congress, which proposed the 14th amendment for ratifica- 
tion by the States in 1866, at about the same time required or permitted segre- 
gation in the public schools of the District of Columbia. Succeeding sessions 
of Congress never changed this practice in the district. 
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Can it be supposed that Congress would have required or permitted segrega- 
tion in the District of Columbia back in the 1860’s, where it had and still has 
exclusive jurisdiction, if the members of the House and Senate thought the 14th 
amendment, which they then were proposing to the States, forbade segregation? 

It is an ancient maxim that “the intention of the lawgiver is the law.” 
This contemporaneous action of Congress with respect to segregation in the 
District. of Columbia is conclusive evidence that the 14th amendment was not 
intended by Congress to make segregation in the schools unconstitutional. The 
action of the State legislatures which ratified the 14th amendment, and at the 
same time, or shortly thereafter enacted statutes requiring or permitting segre- 
gation in their own States, also shows that the intention of the lawgiver in 
ratifying the 14th amendment was not what the Supreme Court now says it was. 

The Constitution, of course, says that only the people, through their Con- 
gress and State legislatures (or conventions) have the power to amend the 
Constitution. 

But now the Supreme Court has done so in a case which concerns, directly and 
intimately, more families than any other decision it has ever rendered. 

The Constitution says that all legislative powers granted the Federal Gov- 
ernment are vested in Congress. Congress has never acted on this matter. It 
has not acted now. The public schools of the Nation are now being ordered what 
to do, and when to do it, by the Judicial branch of the Government. And this 
despite the fact that the 14th amendment itself states that Congress shall have 
the power to enforce its provisions. 

The Constitution does not say that Supreme Court decisions are the supreme 
law of the land. That high rank is given only to the Constitution itself, laws 
passed by Congress in pursuance thereof, and treaties made by the United States. 
The judges in every State are bound thereby. But judges are constitutionally 
bound only to support the Constitution, constitutional acts of Congress, and 
treaties. 

They are not constitutionally bound to support what the Supreme Court says 
the Constitution is. Nevertheless, as a practical matter, it is important that the 
Constitution, acts of Congress, and treaties be given uniform application through- 
out the Union. Hence, lower Federal judges and State judges, as well as public 
officials, generally and properly follow the Supreme Court’s rulings, even if 
they think they are wrong. And surely lower judges who are overruled by the 
Supreme Court must think the Supreme Court is wrong in overruling them, 
many of whom had longer experience on the bench than the average Supreme 
Court judge. 

sut the yielding of their judgment to the judgments of the Supreme Court 
is done for practical reasons, not because it is their constitutional duty to do so. 

A Supreme Court ruling is not the law of the land. It is only the law of the 
case before it. Its judgment is final as to the parties to the case for the simple 
reason that there being no higher court, they are stuck with it, right or wrong. 

Abraham Lincoln made this perfectly plain in his opposition to the Dred Scott 
decision. He admitted that as to Dred Scott, the decision must control. But 
it would not control A. Lincoln. He said that if he were a Member of Congress 
and a similar question arose, he would not be bound by the Dred Scott decision. 
(See Abraham Lincoln, His Speeches and Writings, Basler, p. 396.) 

Thomas Jefferson’s views on this point were equally clear. “It is a very dan- 
gerous doctrine to consider the judges the ultimate arbiters of all constitu- 
tional questions * * *. The Constitution has erected no such single tribu- 
nal * * *, There are two measures which, if not taken, we are undone. First, 
to check these unconstitutional invasions of State rights by the Federal judi- 
ciary * * *. The Government was divided into three branches in order that 
each should watch over the others and oppose their usurpations.”’ (See the 
Jefferson Cyclopedia, Foley, pp. 845-846.) 

Thus spoke the founders of our two once great parties, to the same effect. 

The dilemma confronting us is not constitutional: it is a practical one. It is 
similar to that confronting the authors of the Declaration of Independence, when 
they said: 

“Prudence, indeed, will dictate that governments long established should not 
be changed for light or transient causes; accordingly all experience hath shown 
that mankind are more disposed to suffer, while evils are sufferable, than to 
right themselves by abolishing the forms to which they are accustomed.” 

But when a long train of abuses and usurpations are so great as to out- 


weigh the values of uniformity and stability in the law, a different question 


presents itself. e 
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A majority of the Supreme Court has been upsetting long established law 
and creating chaos—the very thing citizens are being told not to do by refusing 
to accept its decisions. 

It may be said that this discussion is water over the dam. Politics being 
what it is, it is not likely that the school case will be undone. 

Nevertheless, if the nonsense that the Constitution is what the Supreme Court 
says it is is dissipated by honest discussion of this or any other case of judicial 


usurpation, it may help preserve the Constitution and American liberties from 
further erosion. 


One of the greatest of Supreme Court judges, Justice Story, said: “The 
Constitution was reared for immortality, if the work of man may justly aspire 
to such a title. It may, nevertheless, perish in an hour by the folly or corruption 
or negligence of its only keepers, the people.” 

This quotation appears in a book he wrote “to promote and encourage the 
study of the Constitution of the United States by her ingenous youth.” Would 
that his, or some other splendid treatise on the Constitution had been, and still 
was, a required text in every high school in the land. 

If this had been done, it would be clear to all that ours is a government of 
law and not of men; that the Constitution does not permit any court to rewrite 
it to suit its notions of what it ought to say, and that judgemade law, enforced 
by injunction, is as intolerable to all Americans as it proved to be to our millions 


of members of organized labor when they felt that they were being governed by 
courts and not by legislative bodies. 


Meantime, let us have patience and good will toward each other. 


Mr. Sourwine. This is a staff study, Mr. Chairman on the Supreme 
Court Instrument of the Communist Global Conquest which has been 
submitted to the committee by an outside organization. It appears 
to be a work of some scholarship, and I offer it for the appendix. 

Senator Hruska. For inclusion in the appendix ? 

Mr. Sourwtne. I would respectfully suggest that the Chair rule that 
this may be printed as a separate item of the appendix or in the 
appendix as the Government Printing Office may find most feasible. 

Senator Hruska. So ordered. 

Mr. Sourwine. Mr. Chairman, that is all I have in the way of 
statement to offer for the record. 

Senator Hruska. Very well, we will come then to the witnesses. 
The first witness is Mr. B. M. Miller of Arlington, Va. 

Mr. Miller, have you any preliminary statement ? 

Mr. Sourwine. We always like to know whether the witness is here 
as an individual or representing an organization. 


STATEMENT OF B. M. MILLER, ARLINGTON, VA., NATIONAL COM- 
MITTEEMAN, CONSTITUTION PARTY OF VIRGINIA 


Mr. Mirirr. I am here not by direct order of the Constitution 
Party, but our philosophy and our feelings throughout the State of 
Virginia, which I represent, is that something must be done to 
preserve this Nation. 

Mr. Sourwrxe. You are an official of the Constitution Party? 

Mr. Miter. Yes, sir, I am the national committeeman for the State 
of Virginia. 

Senator Hruska. How long have you held that office ? 

Mr. Mier. About 8 months since we organized in the State. 
Senator Hruska. How long have you been active in that organiza- 
tion ? 


1 See appendix IV. 
e 
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Mr. Murer. I was elector on the States Rights Party for Andrews 
last year for the 10th District and the Constitution Party is the out- 
growth or the continuation of the States Rights Party of last year. 

Senator Hruska. Let’s get this straight. Are you speaking for the 
organization or in your own behalf? 

Mr. Mixter. I am speaking on my own behalf, but expressing the 
opinions of the people in the Constitution Party. 

Mr. Sourwinet. Has that party held a convention ? 

Mr. Muterr. No, sir, not yet. 

Mr. Sourwine. It has had no way of expressing its opinion as such, 
then, has it ? 

Mr. Mitier. Only within our platform. 

Senator Hruska. Who adopted the platform ? 

Mr. Mitter. The executive committee and various members from 
the various States. They have had several conventions but not a na- 
tional convention. 

Senator Hruska. Very well. Proceed, Mr. Miller. 

Mr. Miter. I will give to you the platform. There is the national 
platform. 

I am B. M. Miller. I am an Arlington businessman. I live at 4907 
North 28th Street, Arlington, Va., and my business is at 1109 Jefferson 
Davis Highway, Arlington, Va. 

Mr. Chairman and members of the committee, I am grateful to have 
the privilege and opportunity to appear before this committee and to 
speak in favor of Senate bill 2646 and urge its immediate passage. 

It is not only vital that this bill be enacted into law so as to curb 
and restrain future members of the Supreme Court from abusing and 
overstepping their authority but I urge you gentlemen to use your im- 
peachment proceedings against the present members of the Supreme 
Court for violating their oath of office and for giving aid and comfort 
to the enemy in time of war. 

Mr. Sourwrne. Mr. Miller, you understand that under the Consti- 
tution the Senate of the United States sits as a court to try an im- 
peachment case. 

Mr. Mier. Yes, sir. 

Mr. Sourwine. After the House has impeached. 

Mr. Mixurr. That is correct. 

Mr. Sourwine. You don’t mean to suggest that the body must sit 
as a court in such a case, should interest itself in the case in advance, 
and attempt to procure impeachment proceedings in the other body? 

Mr. Mier. Possnalts, es. 

Mr. Sourwine. That is what you are suggesting ? 

Mr. Miuter. Yes, sir. 

Mr. Sourwine. All right, sir. 

Mr. Miuxer. There has not been any open or official declaration of 
war but anyone with common sense knows that a state of war exists 
between the United States and the Communists. 

I do not see how any law will affect, influence, or persuade the pres- 
ent power-hungry members of the Supreme Court. I am of the opin- 
ion that they are fully convinced in their own minds that they are 
above all laws both present and future. I doubt if a law is sufficient 
to restrain the Supreme Court from making personal decisions and 
then using Federal courts and Federal troops to enforce their illegal 
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decisions. Since they have refused to adhere and comply with the 
present laws, how can you expect them to recognize and abide by 
future laws? 

When the destiny of a Nation and the lives of 170 million people 
rest. within the hands of nine men who disregard all legal precedence 
and ignore the tenants of our Constitution then it becomes the duty of 
the Congress to take whatever drastic measures are necessary to pre- 
serve the peace and tranquillity of the citizens and protect this Nation 
from its foreign and domestic enemies. 

Despots and dictators have no place in our Republic and we must 
have judges on the Supreme Court bench which have a decent respect 
for and abide by their oath of office and the Constitution of the 
United States. 

The God-given freedom and the bequests of our forefathers must 
not be destroyed or imperiled by those who may assume alleged in- 
herent powers for the sole purpose of establishing themselves as 
dictators. 

During the past 15 years, according to my records, there have been 
8 highly important Communist cases come up before the Supreme 
Court and in each of these 8 cases, the Supreme Court has ruled in 
favor of the Communists and against our country and the security 
of the people. These ruling were in reality informing and encourag- 
ing these enemies of free men to go forth and continue their program 
of overthrowing this Government by whatever means, were necessary. 

In many other cases they have ruled in favor of the enemies of 
society. Many of these enemies were confessed and convicted rapists 
and murderers, yet the Supreme Court turns them loose with their 
blessing so as to prey upon the innocent and unprotected. 

Then there is this uncontrollable crime wave right here in the Na- 
tion’s Capital where it isn’t safe for a white woman to go out upon 
the streets even in daylight and it is suicide to go out after dark or 
answer your doorbell. 

These unbelievable decisions are undermining our Government, 
breeds lawlessness and crime, encourages the Communists and crimi- 
nals to increase their operations while thumbing their noses at our 
investigating and law enforcement officers, because they know from 
former court cases that they will be protected by members of the Su- 
preme Court. 

It has been the American family custom and tradition to teach chil- 
dren to respect our laws, our courts, the offices of the three branches 
of the Federal Government but in the past few years some of these 
offices have been disgraced by individuals which have brought shame 
upon our Nation by their evil acts and their fantastic interpretation 
and conception of law by decree rather than law under the Consti- 
tution. 

The rulings and decisions which the Supreme Court has made are 
so fantistic and preposterous that I often wonder if Iam dreaming. It 
doesn’t seem possible that nine men born and raised in a free society 
and with average intelligence could hand down the decisions which 
are so destructive to our security and our way of life. 

Again may I urge the Congress to take whatever steps are necessary 
to preserve and defend the security of this Nation and its people. It 
is your responsibility to establish the necessary safeguards to insure 
the preservation and continuation of the human race. 
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May you with the help of God provide all free people with an oppor- 
tunity to remain free. 

Senator Hruska. Have you any questions, Mr. Sourwine ? 

Mr. Sourwrine. I have none, Mr. Chairman. 

Senator Hruska. If not, thank you very much, Mr. Miller, for com- 
ing in and testifying before this committee. 

Mr. Mitter. There was one other thing I failed to mention. I was 
mentioned here yesterday by one of the witnesses, by Mrs. Lane from 
over in Arlington and where she mentioned I attempted to get some 
pamphlets into the schools over there rather than junk, as I call it, and 
various other things which is anti-American. Yet the school beard 
over there couldn't see fit to put in any pro-American materials in the 
schools, sir. 

Thank you very much. 


Senator Hruska. Our next witness will be Mrs. Margaret Hopkins 
Worrell. 


STATEMENT OF MRS. MARGARET HOPKINS WORRELL, NATIONAL 
LEGISLATIVE CHAIRMAN OF THE LADIES OF THE GRAND ARMY 
OF THE REPUBLIC 


Mrs. Worreti. Mr. Chairman, and members of this committee, as 
national legislative chairman of the Ladies of the Grand Army of the 
Republic, | am pleased to speak for this bill now under consideration. 
I notice that the press has scheduled me as speaking for the Daughters 
of the American Revolution. I would be very proud indeed to speak 
for that organization, but I speak for the Ladies of the Grand Army 
of the Republic, the organization that saved this Union. 

My name is Mrs. Margaret Hopkins Worrell and my address is 
apartment 515 East Clifton Terrace NW., Washington, D. C. 

Our organization is backing the Jenner bill for the limitation of 
the jurisdiction of the Supreme Court for the reason Congress has 
full power to vest and divest the jurisdiction of that Court. May 
I say, also, that our organization is one of the 132 national organiza- 
tion members of the Women’s Patriotic Conference on National De- 
fense, with thousands of women throughout the United States, that 
adopted a resolution at the national conference this month supporting 
the Jenner bill, S. 2646. : 

Our organization is backing the Jenner bill for the limitation of 
the appellate jurisdiction of the Supreme Court, for the reason that 
Congress has full power to vest and divest the jurisdiction of the 
Supreme Court. 

The provisions of the Constitution, as to the appellate jurisdiction 
of the Supreme Court, provide a special provision namely, the power 
to create the Federal tribunals and of investing them with jurisdic- 
tion, either limited, concurrent, or exclusive, and of withholding juris- 
diction from them in the exact degree and character which the Con- 
gress may deem proper for the public good. 

The Constitution of the United States, article ITI, section 2, in part 
provides: 

* * * in all the other cases before mentioned, the Supreme Court shall have 


appellate jurisdiction, both as to law and fact, with such exceptions, and under 
such regulations as the Congress shall make. 
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The appellate jurisdiction of the Supreme Court is not derived 
directly oie the Constitution, but from acts of Congress which must 
bestow it. (Constitution, U. S. Sen. Doc. 1953, p. 614, note 1 and 2.) 
Congress has plenary power to bestow, withhold, and withdraw, ap- 
llate jurisdiction even to the point of its abolition. In the case of 
urner v. Bank of North America, (4 Wall., 8, 1799) included the 
following statement by Justice Chase: 

The notion has been frequently entertained, that the Federal Courts derive 
their power immediately from the Constitution; but the political truth is, that 
the judicial power (except in a few specified instances) belongs to Congress 
(Sen. Doc. 1953, p. 618, notes 1, 2, 3, 4, 5). 

In the McCardle case (Exparte, McCardle, 7 Wall., 506 (1969), 6 
Wall., 318 (1968) ), which has been affirmed and approved—see Ex- 
parte Yeager (8 Wall., 85 (1969) ), the Court took occasion to reiterate 
the rule that an affirmation of appellate jurisdiction is a negative of 
all others and stated that as a result— 
acts of Congress providing for the exercise of jurisdiction had come to be spoken 
of as acts of granting jurisdiction and not as acts making exceptions to it. 

The Supreme Court, as now constituted, has arrogated unto itself 
the usurpation of the power of Congress, therefore, Mr. Chairman, 
it becomes the duty of Congress to limit its power. 

Consequently, since Congress has full power to vest and divest the 
appellate jurisdiction of the Supreme Court, it is the duty of Congress 
to exercise its power and enact the Jenner bill (S. 2646) and we so 
recommend. 

And may I say personally that you will note that most of the oppo- 
sition to this legislation is by leftwingers, fellow travelers, or probably 
good brainwashed people. Our real American citizens are in favor of 
this legislation and are hoping that Congress will take heed thereof. 

Senator Hruska. Thank you, Mrs. Worrell. Have you any ques- 
tions, Mr. Sourwine. 

Mr. Sourwrne. No, sir. 

Senator Hruska. Then the committee will stand in recess for a few 
minutes. 

(A short recess. ) 

Senator Hruska. We will resume our hearings. The next witness 
will be Mr. Andrew Green, of Harrisburg, Pa. 

Mr. Sourwine. While the witness is coming to the witness stand, 
sir, may I resume with the information to the Chair and for the 
record that Mr. Herbert D. Donovan, Ph. D., delegate of the Dio- 
cesan Union of Holy Name Societies of the Diocese of Rockville 
Center, Long Island, N. Y., who had been scheduled to appear as a 
witness, has indicated his inability to get here, and offered for the 
record his statement, and I hand that to the reporter now with the 
suggestion that the Chair might want to order it into the record. 

enator Hruska. It will be accepted for the record and will be made 
a part thereof. 
(The document referred to is as follows :) 
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STATEMENT OF HERBERT D. A. DONOVAN, DELEGATE, BEFORE THE INTERNAL SECURITY 
SUBCOMMITTEE IN HEARINGS ON BILL S. 2646, FEBRUARY 28, 1958 


My name is Herbert D. A. Donovan. I am chairman of the public affairs com- 
mittee of the Diocesan Union of Holy Name Societies of the diocese of Rockville, 
Centre, N. Y. The union consists of 105 societies of Catholic men, having an 
average membership of 100 men each. While we include a good proportion of 
professional men, our membership is composed chiefly of businessmen and indus- 
trial workers. We are not skilled in technicalities of law nor greatly interested 
in fine points of court procedure. We are very much interested in the preserva- 
tion of our accustomed rights and of the American way of life. We resent 
attempts to alter it under the supposed necessity of accommodating ourselves to 
world welfare or exaggerated concern for possible violations of individual rights, 
based on what might happen rather than what has happened. 

We consider that the United States Supreme Court has, by many recent deci- 
sions, reversed the trend of judicial interpretation followed by the same Court 
in earlier times, and is trying to alter our historic system of government under 
the pretext that times have changed. If such alteration is needed, this certainly 
should not be done through the decision of 9 men of 1 profession, but only through 
the decision of the whole electorate, expressed in a national referendum, 

Furthermore, we hold that, unless the Supreme Court is promptly checked in 
its present course, it will reach the position of dominating the other two co- 
ordinate branches of the Government, resulting in a government dominated by 
whims of theorists rather than by the will of the people. 

Specifically, we believe that education is an activity properly reserved to the 
management of the States. The States should zealously safeguard pupils 
against indoctrination of communistic ideas into their minds by discharging 
teachers guilty of that. The schools have no more important function than that 
of teaching respect for our history, our ideals and our past achievements. To 
assume that any teacher has a personal right to teach his theories is to open the 
door to subversion ; and the personal belief and record of the teacher is a pertinent 
subject for investigation to decide on his retention. 

We believe that interference by the Court with legislative committees of the 
Congress is a flagrant violation of the carefully worded method of ensuring the 
independence of the Congress. The election at frequent intervals of the Members 
of Congress makes them more observant of the wishes of the people than is a 
Court serving life terms. Most of the effective work of Congress results from 
committee procedure; this should be unhampered by judicial interference. 

We feel that the Court has no authority to alter or to add to the Constitution 
by including in its decisions the suggestion that alleged rights exist that are not 
guaranteed in the Constitution. This was attempted in the Watkins case deci- 
sion, wherein Chief Justice Warren held that the first amendment insures 
insures freedom of political belief or association. 

We feel that the repeated freeing of persons who had been judged guilty of 
subversive conduct by lower courts is a serious embarrassment to the stamping 
out of the Communist conspiracy in this country. The glee with which the 
Communists and their sympathizers received these decisions, and their loud 
characterization of Government witnesses as stool-pigeons, and their renewed 
campaign to have all investigating committees discontinued, indicate that such 
decisions give aid and comfort to enemies of our country. 

We think that the executive department has the full right, and should zealously 
exercise it, to discharge from its employ any and all subordinates whose conduct 
or attitude it judges to be prejudicial to national security. We are sure that 
the department can be trusted to find fair as well as efficient methods of getting 
rine such persons, without being hampered by minute Court regulations on how 
0 Go SO. 

For these reasons, I and my fellow-citizens urge that the pending bill S. 2646 
be favorably reported and we hope that it will be enacted into law. 
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Senator Hruska. Mr. Green, are you speaking here as an individual 


before the committee or do you represent an organization of some 
kind? 


STATEMENT OF ANDREW WILSON GREEN, HARRISBURG, PA. 


Mr. Green. I am speaking here as an individual. However, I do 
give something of my background in my statement. 

Senator Hruska. Very well. 

Mr. Green. Before I begin, I was going to add as an appendix to 
my statement volume VI, No. 13, of the American Firing Line for 
July 1, 1957. I see no reason to have it printed in the appendix if 
it is already in the record. Does Mr. Sourwine know whether it is in 
the record ¢ 

Mr. Sourwine. I believe it is. 

Mr. Green. I submit it subject to the qualification that if it is al- 
ready printed it need not be included." 

Senator Hruska. It is received on that condition. 

Mr. Green. Likewise an article by Marion Stephenson, from the 
National Review of February 15, 1958, page 159, with the same qualli- 
fications.* 

Senator Hruska. Very well. 

Mr. Sourwine. That is not printed in the record, Mr. Chairman. 

Senator Hruska. Then it will be received for inclusion in the 
appendix. 

Mr. Green. I appreciate greatly the honor of testifying on this 
vital question. 

I. MY QUALIFICATIONS AS A WITNESS 


Before I begin my testimony, I should like to say a word about why 
I believe I am qualified to testify on this subject. 

First, I am a lawyer. I am a graduate of the Dickinson School 
of Law and a member of the bar of Pennsylvania, the District of 
Columbia, and the Supreme Court of the United States. I believe 
that I am a better than average lawyer, though it would be vanity to 
characterize myself as an exceptionable lawyer, nevertheless 1 am 
given confidence in my ability to understand such issues are are before 
this subcommittee by the fact that I passed both the Pennsylvania 
and the District of Columbia bar examinations on my first examina- 
tion, and by the fact that on constitutional questions, I suppose myself 
to be one of the few lawyers of my generation who has actually read 
Madison’s Notes of the Federal Constitutional Convention. 

Secondly, I am a veteran. Having served in the past war as a 
weather officer in the Air Force, and thus borne arms in support of 
the Constitution, I think I have a moral. right to speak up when I 
see our Constitution threatened by judicial lawlessness. I am a mem- 
ber of the American Legion, and have served as a commander of my 
post, Camp Hill Post No. 43, Pennsylvania. At the present time I am 
active in the American Legion in countersubversive work, and I am 
chairman of the countersubversive activities committee of the 19th 
district of Pennsylvania of the American Legion, and a member of the 
national countersubversive activities committee of the American 
Legion. 


1 See appendix II. 
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In addition to this I am active in other patriotic societies. I am 
secretary of the Harris Ferry Chapter, Sons of the American Revolu- 
tion, and a member of the board of management of the Pennsylvania 
Society, Sons of the American Revolution. I do not consider that the 
fact that I am of Revolutionary War descent makes me any better 
than any other citizen, but I do consider that it places upon me a 
greater obligation to preserve the heritage which my forefathers 
fought for almost two centur les ago. 

Thirdly, I am interested in polities. Politics has been a consum- 
ing interest of mine ever since I was a member of the American Whig 
Cliosophic Society at Princeton University, and I might say, my 
classmate, and your former assistant counsel, Bill (William A. ) 
Rusher, and | share many pleasant memories of college debates on 
political matters in our activities in this society. 

I have been in Young Republican activities. In 1950 I was chair- 
man of the Dauphin C ounty (Harrisburg) Pennsylvania Young Re- 
publicans at a time when it had over 400 paid-up members, which I 
am sure you can appreciate, is a large active membership for a junior 
political organization in a city the size of Harrisburg. I am now a 
Republican, for reasons which may be clear to you when I conclude 
my testimony. 

Concerning my past political activities, I might say that in 1948 
I supported “Harold Stassen for President, whom I shall this year 
oppose for Governor of my State, because at that time he was the 
only candidate who was in favor of outlawing the Communist Party, 
and I am thankful that a merciful providence has spared those efforts 
from success, particularly in view of the fact that far from being 
anti-Communist today, Stassen seems to be the foremost supporter of a 
summit conference which is so greatly desired by the Kremlin today. 
In 1952 I supported Taft or MacArthur for President. In 1956, I sup- 
ported Knowland for the Republican nomination, and was instru- 
mental in placing his name on the Pennsylvania prefer ential primary 
ballot. But in the fall of 1956, I supported T. Coleman Andrews for 
President, since neither of the two parties in my opinion took a forth- 
right stand in opposition to the Communist world conspiracy 

I am hoping that in view of this background, what I have tosay on 
the proposed legislation will be of some interest to the committee. 


II. THE NEED FOR THE PROPOSED LEGISLATION 


Three essential conceptions of Constitution being destroyed by 
Supreme Court: It is apparent that the Supreme Court of the United 
States has gone hog wild on a few of the most vital conceptions of our 
form of constitutional government. Unless the ravages of their 
destruction are stopped, we shall be faced with but an empty shell of a 
Constitution, and we shall be left defenseless before the most insidious 
and diabolical enemy which this country, or any other, or civilization 
has ever face—I mean the enemy communism. 

The vital conceptions essential to our Constitution which our present 
Supreme Court is destroving are three: (1) The right of our country 
to self defense; (2) the rights of the States; and (3) the independence 
of the legislative powers, the Congress. It is, may I remind you, gen- 
tlemen, your independence and your ability to exercise freely “the 
powers given to you under the Constitution which are being destroy ed. 

21794—-58— pt. 2—-—-18 
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If the thinking which prevails on the present Supreme Court, goes 
unchallenged, these conceptions, these rights, will be utterly destroyed, 
and as they are essential to our continuance of constitutional govern- 
ment, our Constitution will also be destroyed with them. 

Our present historical situation: I shall speak in a minute of each 
of these three dangers separately, but before I do, I should like to 
generalize a minute on the historical situation in which we find our- 
selves. Republics have historically, without exception, proved unable 
to preserve themselves. It appears that our own Republic will be no 
exception. Our Founding Fathers harbored no false hope that we 
would be able to preserve our form of government forever, which they 
founded. The strength of our infant republic under the Constitution 
oe Benjamin Franklin and Thomas Jefferson, one of whom, 
as I recall, did not think it would last 25 years. But while all the 
founders of our Constitution conceived, nay, knew, that the end of 
our Republic would come some day, its end has always been until now 
so remote as to be a mere possibility in some indefinite and unforesee- 
able future. I fear the demise of our Republic may come, if not 
within your lifetime, then within mine. 

Rome and the United States: There was recently published a 
pease book by the French author, Ameury de Reincourt called the 

oming American Ceasars. One thing about caesarism is that it 
wears a republican dress, so that its advent can never be heralded. 
Was the Republic of Rome lost with Marius, with Sulla, with Pompey, 
with Julius Ceasar, or with Augustus? Or must we go to the post- 
Julian emperors, in order to mark the demise of the Roman Republic? 
No one knows; it is a matter of opinion. But it did perish. Re- 
publican offices and titles continued until the sack of Rome. 

Our own country will not be different. We will have a dictatorship, 
but it will be called constitutional government. We will have 
eae but they will be called states. We will have a House‘of 

rds, but they will be called a Congress. We will have royal judges, 
but they will call themselves justices under the Constitution. We will 
have imperial decrees, but they will be called congressional acts. Even 
now I am told that the merit of a Republican Congressman depends 
upon how nearly his views coincide with those of the leader of his 
party, rather than their merit according to the excellence of his 
conscience and reason. 

The analogy, it is true, between Rome and the United States, is 
admittedly imperfect. But the drift, the decay, the rot is there. To 
deny the drift of our times is as futile, as stu born as the man who 
stands in the water on the beach, and feels the riptide churn at his feet, 
and deny that the current is there. It is true that from a distance 
the current is not seen, but it is felt everywhere by all who can feel, 
who have put their feet into the water of our time and place. 

I do not know how long this draft can be held back, or how long 
we can maintain our rae upright on the beach with this current 
drageing us down and tending to topple us. I hope for my lifetime, 
and I hope that if we can but stand firm upon the beach of constitutional 
government for another generation, perhaps the direction of the 
current will change and our children will be in a position to restore 
constitutional government to its full glory. But it is a hope as I 
am already persuaded that the direction is irreversable. But still 
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it is in hope and faith that I am doing what little I can and that in 
this same spirit I must urge you also to do the same, 

Our efforts here, even if we are able to pass the proposed legislation 
of Senator Jenner, may be utterly inadequate to stem the tide. But 
we must make the effort.. We must take the challenge of faith—and 
trust in God that somehow our efforts—and sacrifices—for it may 
well be a political and personal sacrifice on the part of each and every 
one of you who supports this proposed legislation, so little is the 
popular understanding of its importance, that you may lose your 
seat in the Senate because of it. But still, even if this is the probable 
result I must still urge you to support it, for as I have said, it is 
with faith that we are compelled to act, if at all, in our present 
situation, and trust that God will somehow make our sacrifices 
significant beyond any of our visions. 


A. THE RIGHT OF NATIONAL SELF DEFENSE 


I was as I said going to discuss separately the three great vital con- 
ceptions to our Constitution which our Supreme Court is destroying 
in its decisions. The first of these is the right of self-defense. 

The trouble with the present state of our law is that it is based upon 
a Victorian romanticism about liberty which supposes that it is the 
duty of liberty to die rather than to defend itself. That liberty is a 
woman who must die rather than ever surrender her chastity. I am 
reminded in this regard of a certain famous camp follower, who be- 
came the mistress of an emperor and is now known to history as the 
Empress Catherine I of Russia. I do not propose to condemn the lady. 
I suppose she did in the circumstances which she must. And as I 
understand my history, unlike the second Empress Catherine, pre- 
served her chastity when she was able. I will admit that her practi- 
cality in the circumstances is a great disappointment to the emotional 
perturbations of sheltered and genteel ladies who in reading her life 
have been deprived of the satisfaction of seeing her nobly resist the 
thing worse than death unto death itself. 

But, gentlemen, the chastity of a dead woman is dead, not living, 
and gentlemen, the liberty of a conquered republic is dead, not living. 

Supreme Court is Victorian; has a false gentility toward the law: 
The thing I object to about the present Supreme Court on the right of 
self-defense is that like many a genteel lady, they would impose their 
standard of conduct on others against their will. The old maids may 
prefer death to disgrace, but I suspect that they are in the minority. 
The Supreme Court may prefer death to liberty—conquest to inde- 
pendence, though an independence without liberty. Gassanan if 
our Republic cannot survive without liberty—then I propose it survive. 
I do not see that we have any obligation to accept death, and surrender 
and conquest to life, independence, and victory. If the liberties of 
the enemies of our Republic must be sacrificed to the life of our Re- 
public, then so be it. The Supreme Court has no right to impose 
suicide on me, or you, or on our Republic. It is time I think someone 
said so. 

Examples of Rome: Nor has it ever been different in the life of any 
vital republic. The Romans were under no illusions in the days of 
the glory of their republic. When the life of their republic was criti- 
cally threatened, they suspended the usual civil liberties, and put the 
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public safety, the health of the republic, above the rights of any indi- 
vidual among them—and named a dictator—so that liberty might live. 

Committees of public safety in American Revolution: Nor was the 
American Republic in its most glorious days, in the days of its birth, 
different. It is perhaps worth recalling how the fathers of our coun- 
try who wrote our Constitution—which the present Supreme Court 
uses to justify its leniency to our traitors—dealt with subversives in 
their time. I have been, this past year, on Sundays, reading the 
Archives of the American Revolution, which was published by this 
Congress about 100 years ago. In them I read that they protected the 
Republic against subversives with the deadly instrument of commit- 
tees of public safety. These committees respected none of the guaran- 
ties which our present Supreme Court insist must presently be fol- 
lowed in regard to our subversives. These committees of public 
safety in the Revolution met in secret. They issued their summons to 
suspect traitors to appear before them. The identity of the accusers 
was secret. There was no right of confrontation. There was no bail. 
There was no public hearing. These committees were, in every sense 
of the word, star-chamber proceedings. The orders of the committee 
of public safety gave no reasons or opinions for their actions. Some- 
times their orders were that a suspect should not leave his community. 
Sometimes their orders were confiscation of property without compen- 
sation. And sometimes, I fear, their decrees were more harsh. Lib- 
erty cannot be born without blood. It will not be preserved without 
blood. The story of how our liberty and independence was obtained 
may not be a pretty one in some of its chapters, but those who erected 
it did not flinch at the means which were necessary to its estab- 
lishment. 

The Victorians across the street, who suppose that liberty can be 
born and maintained without blood, as as naive as the old maids 
who suppose that life can be born and continued without sex. 

Numerous objectionable opinions of Supreme Court: I could speak 
in detail of the specific opinions of the Supreme Court which have 
been coming down like a deluge against the right of our Republic to 
preserve itself. Ishall not burden you with the recital of these dreary 
tirades called opinions. I shall content myself with including as part 
of my statement here, a copy of the Firing Line of the American 
Legion for July 1, 1957, which sets forth in detail the most notorious 
of them prior to the present term of the Supreme Court. 

Supreme Court opinions untruthful: These opinions are all badly 
reasoned. In some cases they make statements that are palpably 
false, as in the case of Commonwealth of Pennsylvania v. Steve Nel- 
son (April 2, 1956), in which the Court held that the Smith Act in- 
tended to abrogate the State sedition acts. We know that this is not 
so, from the statement of Congressman Howard Smith who wrote 
the act, and there is not a shred of evidence in the hearing which 
led to the passage of the act to support the conclusion that the Con- 
gress either intended such abrogation, or was fearful that the Smith 
Act might abrogate these acts. The Supreme Court, out of whole 
cloth, applied the doctrine of occupation of the field—with bad reason, 
as IT have said—even if it had not been clear that Congress had no 
such intention. These legal fictions which the Supreme Court. uses 
in arriving at its results are patent falsehoods. We have the degrad- 
ing spectacle of seeing the highest Court in the land strike down a 
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conviction and a State law by the most patent falsehoods in order to 
further its own political conceptions and opinions on current events 
on the dangers of communism. Clearly, the situation is intolerable, 
and it has got to stop. 

Since these decisions last term, there have been this term, the John 
Stewart Service case, as clear a case of treason as was ever made out 
in the courts, and the FBI files cases, the congressional contempt 
cases. These decisions are all, as I have said, badly reasoned, and 
even in many of them go so far as to use the most despicable means 
to justify their cone lusions—I mean patent falsehoods in the opin- 
ions. 

Two basic errors in Supreme Court opinions on internal security: 
But why take and dissect each opinion to illustrate these vices, when 
with but a simple analysis we can get to the root of all their errors. 
And the root has but two stems: 

(1) The Communist, or subversive, has the same moral right to 
liberty as a non-Communist or nonsubversive. 

(2) Communism does not constitute a clear and present danger to 
the United States and our Constitution. 

Communist does not have moral right to freedom: Does the Com- 
munist have the same moral right to freedom as the non-Communist ? 
Of course not. I say that the man who will not grant freedom to 
his political opponents has no moral right to claim it from them. Fur- 
ther I say that the man who would grant his political opponents 
freedom has no duty to give freedom to a man who would deny free- 
dom. I will go even further—I will say it is the duty of a man who 
believes in freedom to deny it to the man who does not believe in it. 
I say it is his duty because this is by historical experience the only 
terms on which any people can have freedom for any extended period 
of time. If you and I would have freedom, then it is our duty to 
suppress the political effectiveness of the Communist, if necessary by 
denying his freedom. When there is no danger we the tyrants’ oppres- 
sion, we may neglect our duty, but this in no way attenuates our right 
to do our duty. 

Do these ideas seem shocking? They should not be. This gives 
every man the right to liberty on mutual terms. He has a right to 
get as good as he will give. Does any one suppose that he is entitled 
to more? Every one here in this room, I trust, believes in liberty? 
Do these ideas threaten the liberty of any one here in this room? 
They do not. There is not a single person in this room to my knowl- 
edge who would lose a single iota of liberty under these doctrines. 
Is there under our law or under the law of God's heaven any reason 
why the brotherhood of our Republic should admit its enemies into 
fellowship ! 

Clear and present danger doctrine unsound and without reason: 
I come now to the second basic error of the Supreme Court decisions. 
The doctrine of clear and present danger. This doctrine formulated 
by a man of overrepute, a materialist whose vaunted liberalism is 
really but the reflection of wan pity of a decadent aristocrat for the 
less favored masses—I speak of Mr. Justice Holmes—is utterly with- 
out rational support. It is true the crying of fire is wrong because 
of the crowd. It is the circumstance which makes the cry of fire 
wrong, the crowd which permits us to impute an evil or wicked intent 
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to the cry—Fire. But the cry of rebellion, or tyranny would be 
wrong and wicked even if it were shouted in an empty threater or 
from an empty rostrum. Shall be concede that a man—any man—has 
a moral right to hate us, to plot our death, or our slavery, which the 
Communist does every minute of his life, that these things are not 
wicked in and of themselves—at least from the pomt of view of our 
Republic and our lives and those of our children. Why then the 
concern over the Communists chance of success? His chance of 
success has nothing whatsoever to do with criminality of his act; it 
is morally punishable even if futile. 

Liberty not required to tolerate abuse: Ah yes, I know, but it is 
said as freemen we have the right to contemplate, to consider the 
desirability and beauty of tyranny, and that therefore we must hear 
would-be tyrants advocate it. Perhaps, let us admit this, for the 
sake of argument, although I do not know why we need to, any more 
than we need to admit that. the preacher is obliged to permit the whore 
use his pulpit to expound the delights of sin. But when the Com- 
munist becomes ravishing and provocatively stimulating in his de- 
scription of the delights of tyranny, when his catalog of them becomes 
pornography and not anatomy, are we to characterize this as free 
speech rather than an act of revolution, particularly if his deserip- 
tion is delivered with the intent of seduction, or pederasty. 

Must we wait until our daughters are maimed by deranged persons 
before we can punish them, or do we have the right to remove the 
pornographic literature from the newsstand which stimulated their 
perverse desires beyond control. 

Must we wait until our atomic and space secrets are betrayed, and 
our diplomacy frustrated by Communist agents before we can enforce 
a security program or allow Congress the power to investigate 
subversion. 

Our Supreme Court liberals do not believe in liberty: The truth 
of the matter is that the so-called defenders of our liberty, the so- 
called liberals, do not believe in liberty. What they believe in is license, 
the absence of discipline, and the governance of the laws of chance. 
They are uncertain in their own mind that liberty is better than tyr- 
anny. They want someone else, preferably some impersonal social or 
historical process, to decide for them whether the future should be free 
ornot. They are not quite certain whether communism is, or is not, the 
wave of the future. They are fearful or apprehensive lest they should 
commit a sin against history by using their own preferences to frus- 
trate its processes. 

Mr. Sourwine. Who do you mean by “they” ? 

Mr. Green. I mean the members of the present Supreme Court as 
I understand their philosophy. 

Liberty is an act of will—not a matter of tolerance: But gentlemen, 
I do not regard the liberty of your children and mine as but a creature 
of the chances of history. I regard it as the result of an act of our 
will—a will which declares that there shall be as was proclaimed with 
such decision, will, and resolution at Philadelphia in 1776—Liberty 
throughout the land. 

Gentlemen, there is no uncertainty in my mind. As many other 
Americans, I have drunk the waters of liberty, and they are sweet, 
sweet. For myself, I have made my decision—there will be liberty. 
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All except one of the Supreme Court Judges usually votes against 
internal security. Before I pass on I want to illustrate the seriousness 
of the problem by including as an appendix to my statement the article 
of Marion Stephenson in the National Review for February 15, 1958, 
on page 159. In particular, I want to call your attention to the table 
in this article as follows: 


The rolicall—Votes on internal-security measures 
Against For 


nnn ee Le pidnmnabauimtn eens 10 0 
BE i I yk nk ri rene ee era pe eked bneed 10 0 
Wren Ch omnia a eee 2 eo ee. 10 0 
I ha eh esas cere eatemtinnmtiinels 9 1 
el ce nireiigneninnits 8 2 
I eee dea acpinabingentalon ty 5 0 
I, i ave an reac cn cee bcs er ssc etal a ieencecidocetele ee 6 3 
pee Ce ee eee ee ee ee es a 2 7 
Chavies Beene: Wihittehets. icici eth tie a he 1 0 


In this table you will note that there is only one Justice who voted for 
the self-defense of our Republic—Tom Clark—and I rather gather 
from that that he is the only real American on the High Bench, and 
even his record is not perfect. You will note that three Justices—I 
do not believe you need to be told who they are—in every 1 of 10 
cases voted against our right in self-defense, and Justice Brennan so 
voted in the 5 cases he heard. I submit to you that Mr. Justice Bren- 
nan’s testimony before this committee that he felt a Communist was 
unfit to teach, was somewhat less than candid, in view of his record 
since then. j 

Is everybody out of step except the Supreme Court?: And it is 
not without significance that in the past 2 years the High Court has 
failed to uphold the lower court in a single case in which the security 
of the United States was involved. It would seem then that every- 
body is out of step except the Supreme Court of the United States. 

Gentlemen, I submit that the lower courts of the United States 
cannot have been so uniformly wrong concerning the constitutionality 
of various internal-security measures as the Supreme Court would 
hold them to be. They too are learned in the law, and in the meaning 
of the Constitution, and if the Supreme Court finds itself so consist- 
ently in conflict with the lower courts of the United States, it seems to 
me to raise a rather strong presumption that it is the Supreme Court 
which is wrong, and not our inferior Federal judiciary. 


B. STATES RIGHTS 


States rights a vital defense against communism: I come now to 
the threat on States rights. The importance of the States to our 
Federal system cannot be overemphasized. I believe it was Vishinsky 
who told a group of American Communists that it would be impos- 
sible to achieve a revolution in the United States due to the fact that 
the police power of the United States was divided among 48 States, 
and that it would not be until the powers of the States were sub- 
stantially destroyed that it would be possible to achieve a Communist 
revolution in the United States by internal forces. 

Supreme Court follows Communist plan of legal strategy: Many 
of the recent decisions of the Supreme Court attacking the rights of 
the States also concern internal security—I mean the power of State 
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legislative committees (the Sweezy case), the power of the States to 
protect themselves from sedition (the Nelson case), the power of 
States to keep Communists out of the bar, and thus the administration 
of justice (the Konigsburg and Schware cases), the right of the States 
to keep Communists out of its school faculties (the Slochower case) 
It would seem that in this field, the Supreme Court could not have 
been following the strategy laid down by Communist planners any 
better than if they had been on the general staff of the Red army, or 
on the planning committee of the Soviet Foreign Ministry. Having 
through recent decisions destroyed the power of the Federal Govern- 
ment to take effective security measures, the Supreme Court is not 
content until they have rendered the States impotent to do the same 
thing. 

tts well known that the Communist Party has for years very care- 
fully laid a strategy as to what legal doctrines are to be promoted or 
destroyed in the United States; the organization which does this—I 
forget its name—it is not the National Lawyers Guild, and was and 
may still be headed by the brilliant Communist lawyer, Carol Weiss- 
king. We see the spectacle of our Supreme Court assenting to the 
capture of one legal stronghold after another; the legal strongholds 
are attacked and captured in logical sequence, so that a case is not 
Paar for appeal for the Supreme Court until the ground has been 

aid for it by the previous decision. For example, the recent case— 

I forget its name—which held that the House Un-American Activities 
Committee had asked questions beyond the scope of its authority ; could 
not have been so decided without the less shocking Sweezy case. The 
Konigsburg and Schware cases involving the fifth amendment, etc., 
were forecast by the less shocking Slochower case. In brief, the outer 
defenses are attacked before the inner defenses are attacked. To put 
this in logical terms, the defense of an internal security measure may 
depend on two propositions—and the Government has argued—well, 
if we cannot rely on defense No. 1, then we rely on defense No. 2. It 
is very curious how cooperative the Supreme Court is with the Com- 
munist Party, always attacking defense No. 1, and the Supreme Court 
concurring in this order of attack, before attacking defense No. 2, which 
cannot be logically reached as long as defense No. 1 stands. 

Loyalty of several Supreme Court Justices suspected: Can the logi- 
cal and orderly sequence of these cases be but an accident? There are 
not a few—and I want to add for the record I think it is perhaps not 
discreet that I should commit myself as to whether or not I am one of 
those few at this time—who suspect one member of the United States 
Supreme Court as being under Communist discipline, and another as 
being subject to their blackmail, and another as knowingly following 
their desires out of political ambition, and another as being sympa- 
thetic with communism because of his association with so many of 
them as personal friends, and including members of his family, and 
a fifth as being motivated by a resentment of a religious nature. 

Mr. Sourwine. I take it by virtue of the phrasing that you have 
used that you are not prepared to name any names, and you are not 
making any charges today ? 

Mr. Green. I am not making any charges and I am not naming any 
names. 
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Mr. Sourwrne. You are not associating yourself with these views! 

Mr. Green. I don’t wish to express an opinion at this time as to 
whether I associate myself with these views. 

Mr. Sourwiye. You are not bringing them here as the views of 
anyone else? 

Mr. Green. No, but 

Mr. Sourwine. And they are not your own views? 

Mr. Green. I don’t want to say that they aren’t my own views. 

Mr. Sourwine. By what virtue are they here ¢ 

Mr. GREEN. They are here because these are current suspicions 
which are current in the thinking of the public which are justified 
by facts which the public knows. 

Now if I may, I would like to illustrate that by a little story. My 
mother’s family comes from Indiana County, Pa., and it seems as if 
out there they raise some sheep, and when you raise sheep there is 
always the possibility of sheep stealing, and so Jim Weaver was sitting 
around a fire one day with some of his friends, and they asked him if 
he had lost any sheep, and he said, “Yes, I lost a few sheep.” 

They said, “Well, Jim, do you know who stole them.” 

And he said, “Well, this is a free country and I understand a man 
can think anything he w ants to, but I understand that maybe it isn’t 
always correct to say them.” 

He said, “I suppose it is all right if I think Bill Clark stole them.” 

And so that would be my position in this regard, that these are 
thoughts which occur to people. 

As I have said in my statement that is 5 out of 9—a majority. It 
is perhaps not fitting that I mention their names here, though I will 
do so if examined in this regard. If you would like to ask me who 
these individuals are, I would be glad to state for the record who these 
individuals are. 

Senator Hruska. It was the Chair’s recollection that you just got 
through saying these are not views of your own. Now you say they 
are. Which of those statements is right, Mr. Green ? 

Mr. Green. I would like to report that these are views and sus- 
picions currently in the American mind. 

Senator Hruska. And yet you don’t advance them as opinions of 
your own ¢ 

Mr. Green. I don’t say that. I merely say that I don’t want to com- 
mit myself on whether they are my own opinions. 

Mr. Sourwine. Do you have any knowledge, sir, of any facts which 
would lead a reasonable person to believe that any member of the 
United States Supreme Court is under Communist discipline? 

Mr. Green. I do. 

Mr. Sourwine. You do have knowledge of such facts? 

Mr. Green. Yes. 

Mr. Sourwine. I can assure you will be subpenaed to appear before 
this committee to testify. 

Mr. Green. But those facts are not facts which are accepted general 
knowledge. They are facts that.anybody can go to the public library 
and form their own conclusions. If you w ould like me to state the 
basis of my conclusions, I would be glad to do that, but they aren’t 
facts of which I have any peculiar or special knowledge. 
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Mr; Sourwine. Perhaps you and I have a different concept of facts. 
I am asking you if you have any knowledge as a matter of fact con- 
cerning any Communist. connection of any Justice of the Supreme 
Court of the United States? 

Mr. Green. The answer to that is, I don’t know that any member 
of the Supreme Court of the United States is a Communist, or is 
under discipline. 

What I am saying is that in view of their opinions, their political 
actions, it is reasonable to infer that they are under Communist dis- 
cipline. In other words, I rely on what we might call circumstantial 
evidence for the opinion which I have expressed. 

Mr. Sourwine. You have no facts? 

Mr. Green. I have no personal direct knowledge. I mean I have 
only the same circumstantial evidence which is available to any mem- 
ber of the public through the library. 

But this suspicion of so many of us will not dissipate in view of the 
relentless efficiency with which the legal engine of the Supreme Court, 
with such perfect timing and organized plan, is leveling the internal 
security defenses of our - Nation. As has been said of our State De- 
partment a number of years ago—it could not have consistently made 
so many mistakes accidentally—surely if they were Americans—they 
would have occasionally made a mistake in our favor. 

Supreme Court rewrites Constitution for its framers: Thomas Rae- 
burn White, one of the most distinguished members of the Pennsyl- 
vania bar, and a great expert on constitutional law, wrote recently in 
the American Bar Association Journal with characteristic, and to me 
lamentable, understatement, that the present Supreme Court seems 
to be following an unavowed canon of construction of the Constitution, 
that it should be interpreted not according to what it says, or what the 
framers of it meant, but according to what the framers of it, in the 
minds of the judges, would have done, had they been present today, 
and faced with our problems. For the Supreme Court to assume 
the power to interpret the Constitution in this fashion, would make 
it a continuing constitutional convention, to make it a legislature 
rather than a judiciary, 

Supreme Court does not avow canon of constitutional interpretation 
it uses: Perhaps the reason why the Supreme Court dares not to avow 
the canon by which they construe the Constitution today is because 
the recognition of such a canon must destroy all confidence in the 
integrity of the law. 

Unfortunately, we are stuck with a Supreme Court because the Con- 
stitution says we must have one. But, where it is evident that in cer- 
tain fields of the law the Supreme Court is construing the Constitution 
according to a canon of construction which will destroy the integrity 
of the law, it is obvious that Congress would do less than its duty if 
it did not withdraw this field of the law from the Supreme Court’s 
appellate jurisdiction, and hope that the Supreme Court will not 
extend this destructive canon to other fields. 


C. POWER OF CONGRESS 


I want to touch now on the powers of Congress. I forget where it 
was that I saw that of forty-some persons cited by the Congress—one 
House of it or the other, for contempt—only some half a dozen or so 
had actually served time, the remainder had been freed by the courts; 
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I am sure somebody has put these figures in the record, and the havoc 
had been brought about in large part by the recent decisions of the 
Supreme Court, including the most recent, one that the witness was 
questioned by the House Un-American Activities Committee on mat- 
ters outside of the scope of inquiry granted to it in the resolution 
establishing the committee. 

It is very apparent that the power of Congress to investigate—and 
therefore to legislate—must be utterly destroyed if these decisions are 
to be permitted to stand. 

Congress should try own cases of contempt: Personally, if I may so 
at this time, I have never fully understood the willingness of the Con- 
gress to turn over to the courts the punishment of recalcitrant wit- 
nesses—unless the object is to give them time to reflect on the error 
of their obstinacy—which is not very useful in the case of a Com- 
munist—though it may get him out of espionage work or something 
like that for a short while. 

Mr. Sourwine. May I interrupt for just a moment, sir? It didn’t 
strike me at the moment I heard you say it, but on reflection it appears 
you may have inadvertently been in error in referring, as I think I 

eard you refer, to a recent decision of the Supreme Court that a 
witness questioned by the House Un-American Activities Committee 
on matters outside the scope of the inquiry granted to it in the resolu- 
tion establishing the committee. 

Mr. Green. That is right. 

Mr. Sourwtne. Do you remember that case you were referring to 
there? 

Mr. Green. I haven’t read the opinion. I am relying on my recol- 
lection of the case involving the House un-American Activities which 
was recently handed down by the Court. 

Mr. Sourwrne. You mean the Watkins case which has been greatly 
discussed here ? 

Mr. Green. I suppose so, as I recall it has been in the last couple of 
months. 

Mr. Sourwrne. I wonder if that is what you are referring to. Isn’t 
it true that in the Watkins case the Supreme Court did not decide that 
the committee had gone outside the scope of its inquiry? It intimi- 
dated that it might in some future time make such a decision, but it 
bottomed the Watkins decision on the question of pertinency, as our 
circuit court here has quite recently held, isn’t that true? 

Mr. Green. Now that you refresh my recollection on that, you are 
correct. 

Mr. Sourwine. I just didn’t want this record to show that there was 
any Supreme Court holding that the House Un-American Activities 
Committee had exceeded its jurisdiction in the questioning of a 
witness. 

Mr. Green. Perhaps the confusion arose in my own mind because I 
can’t quite possibly see the difference, which is to say that it would 
seem to me that if Congress is a coequal power of the Government, 
Congress ought to be the judge of pertinency rather than the Court. 

Mr. Sourwine. The question of whether a thing is pertinent and 
whether the witness is informed with respect to the pertinency are 
two different matters of course. 

Mr. Green. I appreciate that. 
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Mr. Sourwine. Without attempting to defend or argue the Watkins 
decision, I simply wanted the record to speak accurately as to what 
the Court decided in that case. 

Mr. Green. I appreciate that, but again as I said, to me it seems 
all of the same thing, because it would seem to me that Congress 
ought to be the judge of the pertinency and not the Court. 

Mr. Sourwine. It seems to be the same thing to you. 

Mr. Green. That’s right. 

I think that recalcitrant witnesses should be arrested by the Ser- 
geant of Arms of the House or the Senate, as the case may be—and 
kept in prison until he purges himself of contempt, or until Congress 
wearies of his futile imprisonment. And if the Marshal of the 
Supreme Court came across the street waving some sort of a docu- 
ment called a habeas corpus, or some such animal, I would simply 
throw the Marshal of the Supreme Court out on the street. 

Mr. Sourwine. You mean you personally ¢ 

Mr. Green. I mean if I were a Member of the Congress I would. 
That would be the action I would vote for. 

I know the objection to the procedure that I am suggesting is that 
Congress doesn’t have the time to try for contempt, but I do not see 
why the mechanics of it should be any more difficult than the me- 
chanies of confirming the promotions of some 50 or 100,000 military 
officers each year. If the committee recommends a contempt citation, 
it goes on the calendar for the next day, and as a matter of courtesy 
the committee’s recommendation should always be granted and within 
24 hours the recalcitrant witness is in the “pokey.” And he stays 
there until Congress is good and ready to let him out. Of course, 
there is a problem where the witness is a member of the judicial or 
executive branches, and I do not propose to discuss that here. 

Mr. Sourwine. You are familiar with all the precedents in the 
congressional handling of contempt cases ? 

Mr. Green. Generally familiar, although I haven't made any de- 
tailed study of the particular opinions. 

Mr. Sourwine. Do you know of any contempt case which the Con- 
gress itself tried in either the House or the Senate, in which the 
person accused of contempt was, as you say, in the “pokey” 24 hours 
after the committee had recommended his contempt citation ? 

Mr. Green. Let me follow up on my views because I think I see 
what you mean? 

Mr. Sourwrne. Will you answer that question, sir. You made a 
general statement here. Do you know of any case in which it was 
done? 

Mr. Green. I don’t recall of any case in which it was done. I 
know that Congress has directly tried witnesses for contempt. 

Mr. Sourwrine. It is your familiarity with the procedure then in 
general which leads you to say that this can be done this speedily ? 

Mr. Green. Well, as a matter of fact I am not sure that it can be, 
and I think that there are certain views that a quorum of the entire 
House has to try the witness for contempt. 

Now I don’t think I follow that opinion, but I think there are some 
opinions in that regard. 

The reason I say that is there is some question about due process, 
that Congress, if it is going to try cases of a judicial nature, must do 
so by a quorum. 
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But my only feeling is that since Congress is a coequal body, it has 
the power to determine its own procedures, and the Supreme Court 
has no power to interfere with those procedures, and so could do so 
by simple resolution. Those would be my views. 

Mr. Sourwtne. Don’t you know, sir, that neither House of the 
Congress ever acts without a quor um! 

Mr. Green. The resolution, in other words, would be all that 
would be required. It wouldn’t be necessary that a quorum sit at a 
trial on the witness, that is what I am distinguishing between. Do 
you follow my distinction there, sir? 

Mr. Sourwine. No, sir, but let’s go on. 

Mr. Green. In other w vords, what I am driving at is I don’t think 
a quorum of Congress must sit and hear evidence and weigh the evi- 
dence. I think all they have to do is pass 

Mr. Sourwine. You are recommending here that the Congress 
take action without considering the evidence, just pass a resolution 
on the basis of the recommendation of its committee ? 

Mr. Green. That is correct, sir. 

Mr. Sourwine. That is your recommendation ? 

Mr. Green. That is my recommendation. 

Senator Hruska. And what are your ideas as to the length of time 
that such a person would be kept in ‘prison ? 

Mr. Green. Until he has had a reasonable opportunity to purge 
himself of contempt. 

Senator Hruska. Is that days, weeks, years ? 

Mr. Green. Going by analogy in the courts, it is usually about 3 
or 4 weeks, and by “that time the witness usually comes across and 
purges himself. If he doesn’t do that in about a month, the courts 
get tired and it is on his record of having been in the pokey. That is 
about what it amounts to. 

I am not guaranteeing that this will necessarily correct the recalci- 
trant witness. I am only saying that it will probably do it in most 
instances after about 3 or 4 weeks in prison. 

But except when a member of the judiciary and the executive 
branches are involved, I think that what Congress does with a recalci- 
trant witness is none of the court’s business—any courts. And so, if 
we have to pass a law to make sure of this, then let us hurry up and 
pass it. The courts have no more power to determine what is contempt 
of Congress before its face, than the Congress has to determine what 
is contempt of court before its face. 








Ill, THE PROPOSED LEGISLATION IS CONSTITUTIONAL 


Two objections to proposed legislation: As I understand it, there 
are two objections to the proposed legislation—(1) it is unconsti- 
tutional, and (2) it will destroy uniformity of decision of the law. 

I shall now deal with the first of these objections. 

Constitutionality really irrelevant; if we don’t pass this bill, there 
will be no C onstitution. Of course, this broad answer to the objection 
of unconstitutionality is that if we don’t pass this legislation, there 
won't be a United States Constitution—so if we have to destroy the 
Constitution to preserve it—it is all the same thing. 
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I don’t see why anyone should carp about Congress claiming the 
rivilege to destroy the Constitution, now that the Supreme Court 
as done so. 

Mr, Sourwine. Do you really mean that? You mean that the 
Congress would be justified in doing anything that it thought was 
desirable and necessary to save the Constitution, whether or not what 
it did was authorized by the Constitution ? 

Mr. Green. I have said in reviewing my earlier testimony I think 
that may be about the situation which as a matter of fact we are 
faced with. 

Mr. Sourwrine. Do you think this bill is an instance of doing some- 
thing that is not authorized by the Constitution ? 

Mr. Green. No, I feel very strongly this bill is authorized by the 
Constitution, but my argument is that even if it weren’t, the neces- 
sity is so grave that we will not have to be too timid about the ob- 
jections to constitutionality. 

National preservation transcends Constitution: But gentlemen— 
there is something which transcends the Constitution. It is the 
United States. If in order to preserve the United States, it were 
necessary to destroy the Constitution, then let us preserve the United 
States, and destroy the Constitution. We must put first things first. 
If a government of civil liberties, of constitutional rights, of de- 
mocracy and a republic is a luxury that our enemies do not permit 
us in this day and age, then let us yield to necessity and survive. 

Proposed legislation authorized by Constitution : But happily, how- 
ever, we are not faced with the choice of violating the Constitution 
to make effective this vital legislation. 

The proposed legislation is constitutional. 

Clause 2, section 2, article ITI of the Constitution provides in part: 

In all other cases, before mentioned, the Supreme Court shall have appellate 
Jurisdiction, both as Law and Facts, with such Exceptions and under such Regu- 
lations as the Congress shall make. 

If I may add for the reporter, in these quotations I have certain in- 
dications of italics and capitalizations, and I should like the printed 
record to give the same emphasis that I have given in my statement to 
the committee. 

Mr. Sourwine. I will say to the witness that the editor will follow 
the style of the Constitution itself, if that will be satisfactory to the 
witness. 

Mr. Green. I would prefer that the underlining emphasis I have 
in my statement be used, but if the editor has certain rules to follow, I 
won’t quarrel with that. I am making a request that I hope the com- 
mittee may be able to follow. 

Mr. Sourwine. You want to emphasize or italicize the words “with 
such Exceptions and under such Regulations” ? 

Mr. Green. That is correct. 

Senator Hruska. Yes, that can be done, with indication that it has 
been done. 

Mr. Green. And there are other indications in here following in 
other quotations, and if the Chair would please, I would like to have 
the same ruling. 

Senator Hruska. Very well. Thesame ruling. 

Mr. Green. It would seem that the meaning of this clause was 
clear enough. 
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Unlike the present Supreme Court, we shall not attempt to con- 
strue this clause to mean what we think the framers of the Constitution 
would have written today if they were familiar with our situation. I 
am pretty sure they would have written the same thing, but I shall 
not attempt to prove it. 

Debates of clause in Constitutional Convention: The papers con- 
cerning the debates of the Constitutional Convention throw little light 
on the part of the above clause in the Constitution which we have 
emphasized by italics. I have gotten out my Farrand’s Records of 
the Federal Convention, and have checked carefully Madison’s notes 
on the judicial power, and it gives little elucidation as to the meaning 
of this clause. 

What the convention did debate in connection with this section was 
the permission of the Constitution to make the Supreme Court judges 
of the facts as well as the law. Luther Miller; attorney general of 
Maryland, gave this as one of his reasons for opposing the ratification 
of the Constitution. 

The memorandum among Mason’s papers: The only document in 
Farrand’s collection of documents relating to the Constitutional Con- 
vention which sheds any light upon this particular clause is a paper 
found among Mason’s papers. The date of this memorandum and its 
author are unknown, so it is difficult to determine how far it repre- 
sents the thinking of any of the framers of the Constitution. Concern- 
ing this paper, the editor of Farrand says (vol. IT, p. 482) : 


This document, not in Mason’s handwriting, was found among the Mason 
papers. It seems to represent a plan for the organization and jurisdiction of 
the judiciary, which must have been prepared about this time by someone 
familiar with the work of the Convention. There is no evidence that it was 
presented to the convention. It is reprinted here from K. M. Rowland, Life of 
George Mason, vol. II, pp. 385-386). 


Even though we cannot identify the author of this memorandum, 
it is sufficiently interesting to analyze the plan for the judiciary set 
forth therein under the assumption that it does represent the inten- 
tions at some time during the Constitutional Convention, of the dele- 
gates to the Convention, or at least some of them. 


In all cases affecting ambassadors, other public ministers and consuls, and 
those in which a State shall be a party, and suits between persons claiming 
lands under grants of different States, the Supreme Court shall have original 
jurisdiction, and in all other cases before mentioned the Supreme Court shall 
have appellate jurisdiction as to law only, except in cases of equity and ad- 
miralty and maritime jurisdiction in which last-mentioned cases the Supreme 
Court shall have appellate jurisdiction, both as to law and fact. 

In all cases of admiralty and maritime jurisdiction, the admiralty courts 
appointed by Congress shall have original jurisdiction and an appeal may be 
made to the Supreme Court of Congress for any sum and in such manner as 
Congress may by law direct. 

In all other cases not otherwise provided for, the superior State courts shall 
have original jurisdiction, and an appeal may be made to the Supreme Federal 
Court in all cases where the subject in controversy of the decree or judgment 
of the State court shall be of a value of $1,000 and in cases of less value the 
appeal shall be to the high court of appeals, court of errors, or other supreme 
court of the State where the suit shall be tried [italic in original] pp. 432, 433, 
Farrand, vol. II). 


_ In the first paragraph quoted, we see that the plan for the Federal 
judiciary was the jurisdiction of the Supreme Court over the judicial 


power of the United States was divided into two classes, original and 
appellate, into which presumably every case would fall. But of the 
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class of cases where the power of the Supreme Court was appellate, 
it was seen that certain of them under this appellate power were ex- 
cepted altogether. We can therefore see that under this proposed 
plan, there were certain cases in which the Supreme Court was to 
have no jurisdiction, either original or appellate. 

What is more logical then to suppose that if this document repre- 
sents the thinking of the framers of the Constitution, in which cer- 
tain cases under the Federal judicial power are to be exempted from 
both the original and appellate jurisdiction of the Supreme Court 
than to suppose the framers rather than to specify which cases should 
be exempted from both the original and appellate jurisdiction of the 
Supreme Court, to leave the matter to Congress to determine by 
legislation. 

Mr. Sourwtne. We don’t have to suppose that, do we? The Con- 
stitution provides it. 

Mr. Green. Like in all cases where you get complicated sentences 
with several modifying clauses, the question is, What did the modify- 
ing clauses modify? I will discuss that in a minute, if I may. 

Mr. Sourwine. This sentence in the Constitution which you say 
has several modifying clauses ? 

Mr. Green. Let me continue with my testimony. I think I will 
answer the question which you are asking, because I go into the con- 
struction or the analysis of the particular phrasing of this clause. 

Then I think if my views aren’t clear, then I would like to have you 
renew your question, if I may. 

Is that agreeable, sir ? 


ANALYSIS OF TEXT ON RATIONAL BASIS 


But let us see if from a construction of the text it is possible that 
the words “exceptions” and “regulations” in clause 2, section 2, article 
ILI, of the Constitution could mean that the original jurisdiction of 
the Supreme Court should extend beyond those enumerated in this 
clause by “exceptions and regulations” to the appellate jurisdiction 
of the Supreme Court. The language of the clause clearly forbids 
such a construction. It says: 

In all other cases (i. e., other than those having original jurisdiction), * * * 
the Supreme Court shall have appellate jurisdiction * * * with such exceptions— 
and so forth. Clearly if the case is not within the original jurisdic- 
tion of the Supreme Court, it falls within the appellate jurisdiction, 
unless Congress excepts it, in which case it falls within no jurisdiction 
of the Supreme Court at all, although it may still be within the Fed- 
eral judicial power. 

Mr. SourwiNe. I don’t follow that at all. Can the Court have 
original and appellate jurisdiction over the same case ? 

Mr. Green. No, but, like in the Supreme Court, it may have either 
one or the other. 

Mr. Sourwine. But is it necessary if a Court does not have original 
jurisdiction over a particular case, that it shall have appellate juris- 
diction over the case ? 

Mr. Green. Let’s get into the phrasing of this thing again. 

Mr. Sourwinez. We are in it right now. You say here : 


Clearly if the case is not within the original jurisdiction of the Supreme 
Court, it falls within the appellate jurisdiction. 
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Why does that follow? Why doesn’t it lie outside of the jurisdic- 
tion of the Court completely ? 

Mr. Green. I would say unless Congress excepts it. That is also 
to be read into that. I suppose it could be, but that is not as I would 
construe the meaning of this particular clause in the Constitution. 

Mr. Sourwine. How has the Court construed this clause in the 
Constitution? Do you know? 

Mr. Green. I haven’t checked into that. I have been getting into 
the sources of the Convention in the Federalist papers, and my testi- 
mony will be limited to that. I haven't gotten into the construction 
of this clause by the Court. I very much doubt if it has been substan- 
tially construed at all. 

Mr. Sourwine. You doubt that it has? 

Mr. Green. I say substantially. There may be a handful of cases 
on it. 

Mr. Sourwine. All right. Go ahead. I will have no more ques- 
tions, Mr. Chairman, 

Mr. Green. I agree that I should have checked my United States 
Code Annotated, possibly, before my testimony, but time being lim- 
ited, I was able only to get into the meaning as it were from the 
original sources and not from the commentary on it. 

The debates of the Convention disclose a distinction between the 
meaning of judicial power and the Supreme Court since by amend- 
ment “Supreme Court” was substituted in one instance for “judicial 
power” at the Convention in order to clarify the meaning of the 
article. 

Furthermore, the debates of the Constitutional Convention disclose 
that there was concern by the Convention that the judicial power be 
not broader than necessary to assure the respect for Federal power, 
and that in particular the original jurisdiction of the Supreme Court 
was to be given only in those cases where it was considered absolutely 
essential, namely— 
in all cases affecting ambassadors, other public ministers and consuls, and those 
in which a State shall be party— 
and it is not to be supposed that having thus with great deliberation 
defined the original jurisdiction of the Supreme Court narrowly, they 
would have permitted it to be broadened at will by Congress through 
“exceptions and regulations.” 

Hamilton and Federalist papers indicate legislation constitutional : 
The framers of the Constitution seem eae to have been silent on 
the Supreme Court in their writings after the Constitution, except for 
Madison, who did not like it, and Hamilton. Madison’s comments are 
not apropos here. Hamilton’s comments are contained in the Fed- 
eralist Papers. 

In No. 81, Hamilton writes (p. 530, Modern Library edition) : 

Let us resume the train of our observations. We have seen that the original 
jurisdiction of the Supreme Court would be confined to two classes of causes, 
and those of a nature rarely to occur. IN ALL OTHER CASES OF FED- 
ERAL COGNIZANCE, the original jurisdiction would appertain to the inferior 
tribunals; and the Supreme Court would have nothing more than an appellate 
jurisdiction “with such exceptions and under such regulations as the Congress 
shall make.” [Italics Hamilton’s; capitals mine.] 

In regard to the meaning of exceptions and regulations, I should 
like to point out that between tribunals and the word “and” there is 
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a semicolon, so that I do not feel that these words “exceptions and 
regulations” can refer back to the idea of throwing this back into the 
original jurisdiction of the Supreme Court. 

hat the exceptions and regulations do not enable Congress to 
remove certain cases from the appellate jurisdiction to the original 
jurisdiction of the Supreme Court, apart from the clear language of 
this paragraph, we have in addition, the previous comment of Hamil- 
ton in Federalist No. 81, as follows: 


The Supreme Court is to be invested with original jurisdiction only “in cases 
affecting ambassadors, other public ministers, and consuls, and those in which 


A STATE shall be a party.” [Italic mine; capitals Hamilton’s.] (P. 529, 
modern library edition.) 


I would like to add for the record, I think that the word “only” is 
very significant in interpreting the meaning of this sentence. 

It is therefore apparent that the word “exceptions” in the clause 
of the Constitution, must mean to give Congress the power to except 
certain cases from both the appellate and the original jurisdiction 
of the Supreme Court, under Hamilton’s interpretation of this clause. 
That this is Hamilton’s interpretation, is further confirmed by the 
following quotations from Federalist No. 81. 


To avoid all inconveniences, it will be safest to declare generally, that the 
Supreme Court shall possess appellate jurisdiction, both as to law and fact, 
and that this jurisdiction shall be subject to such exceptions and regulations 
as the National Legislature may prescribe. This will enable the Government to 
modify it in such a manner as will best answer the ends of public justice and 


SECURITY. [Italic Hamilton’s; capitals mine.] (Modern library edition, p. 
532, 533.) 


If I may make a comment on that, I think the word “security” is 
of particular interest in this regard. 
To continue: 


The amount of the observations hitherto made on the authority of the judicial 
department is this: that it has been carefully RESTRICTED to those causes 
which are manifestly proper for the cognizance of the national judicature ; THAT 
IN THE PARTITION OF THIS AUTHORITY A VERY SMALL PORTION OF 
ORIGINAL JURISDICTION HAS BEEN PRESERVED TO THE SUPREMB 
COURT, AND THE REST CONSIGNED TO SUBORDINATE TRIBUNALS: 
that the Supreme Court will possess an appellate jurisdiction, both as to law 
and fact, IN ALL CASES REFERRED TO THEM, both subject to any excep- 
tions and regulations WHICH MAY BE THOUGHT ADVISABLE.” [Italics 
Hamilton’s Capitals mine.] (P. 533, modern library edition.) 


Hamilton on impeachment: While we are on Hamilton, and the 


Federalist, it is perhaps not inappropriate to refer to what Hamilton 


thinks Congress should do with judges who do not respect the Con- 
stitution : 


There never can be danger that the judges, by a series of deliberate usurpation 
on the authority of the legislature, would hazard the united resentment of the 
body intrusted with it, while this body was possessed of the means of punishing 
their presumption, by degrading them from their stations (modern library edi- 


tion, p. 527). 

Which prompts me to ask you gentlemen, now that we are faced with 
usurpations of legislative power by the Supreme Court: Where is 
your self-respect and your just pride in the prerogatives of your 
office ? 

Mr. Sourwine, As has been previously called to your attention,.the 


House impeaches, which is the initiation of any case, and the Senate 
tries. 


: 


: 
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Do you recognize that ? 

Mr. Green. I recognize that. 

Mr. Sourwrne. Go ahead. 

Mr. Green. I might say on that, if I may, that I am not urging 
these views with the idea that the Senate should take any initiative in 
the impeachment of any of the present Supreme Court Justices, but 
that if in the event the House should pass an impeachment, that these 
views will be kept in mind by the Senate. 

Mr. Sourwine. You just want the Senate to make up its mind now 
that when it tries them, it will find them guilty ¢ 

Mr. Green. No, I don’t say that. I say they should be aware of the 
significance of the impeachment proceedings. 


IV. OBJECTIONS TO PROPOSED LEGISLATION THAT IT WILL CREATE A LACK OF 
UNIFORMITY OF JUDICIAL DECISION ARE NOT SOUND 


A. Uniformity of decision in matters involving internal security 
will be promoted by proposed legislation. 

There was, as we understand it, no substantial lack of uniformity 
among the lower Federal and State courts concerning cases involving 
the internal security of the United States. In matters involving in- 
ternal security the Supreme Court seems to have taken the position 
that everybody is out of step except them. 

B. Uniformity of decision in matters involving contempt of Con- 
gress not affected. 

Since all criminal proceedings for contempt of Congress are tried in 
the District of Columbia, no lack of uniformity of decision will be 
involved in this class of cases. 

C. Uniformity of decision in matters involving dismissal of dis- 
loyal persons or security risks from the Federal Government is not 
involved. 

As we understand it, all appeals in this class of cases involving 
dimissal from Federal employment on grounds of disloyalty or se- 
curity risk are to be taken to the District of Columbia Court of Ap- 
peals, and so no lack of uniformity of decision will be involved in this 
class of cases. 

D. Uniformity of decision in regard to State action for sedition or 
control of subversive activity is not desirable. 

We must not forget that in framing the Constitution, its authors did 
not destroy the sovereignty of the States. The sovereignty of the 
States is maintained in as full force as it was when the Constitution 
was written, less whatever sovereignty was delegated to the Federal 
Government by the Constitution. The Nelson case which denies the 
State the inherent power-as a sovereign to defend its own sovereignty 
tinder the theory that the Constitutional Convention delegated to Con- 
gress the power to defend the States from sedition and internal sub- 
version cannot be justified by logic or by an analysis of either the 
Constitution, or by the proceedings of the Constitutional Convention. 
The repository of general sovereignty not specifically delegated in the 
Constitution to the Federal Government or to the States, is the States. 
This was so prior to the 10th amendment as well as afterward. The 
right of self-defense from subversive activities against the sover- 
eignty of the several States is clearly not one of those Federal powers 
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where the States get authority to act from the nonexercise of Fed- 
eral authority. 

But, apart from the logic of the matter as to why the States have 
the power to deal with the problem of sedition and subversive activity 
against the several States individually in a nonuniform way, there is 
the additional reason why the States should be permitted to do so in 
the variety of local conditions. 

The example of Hawaii: For example, I am sure that Hawaii, if 
it becomes a State, will have a problem of dealing with Communist 
influence in labor which, to my knowledge, no other State in the Union 
faces. As we all know, the power of the Communist Harry Bridges 
in Hawaiian labor is so great that he is able to frustrate, if he wishes, 
all economic activity in the Hawaiian Islands, including the operation 
of our military facilities there. I am quite sure that the emergency 
will arise in the not-too-distant future when the problem posed by 
Harry Bridges will have to be dealt with in the most strenuous way 
in order to maintain commercial and military activity and civil au- 
thority in Hawaii. I am sure that conditions in the other 48 States 
will, in the near future, neither require nor justify such harsh repres- 
sion as will be required in Hawaii. There is no reason, therefore, 
why measures required in Hawaii should be enforced in the other 
States, or why the measures adequate in other States should be all 
that Hawaii is permitted to use when an emergency confronts it. Fur- 
thermore, it seems to me that loyal Americans in Hawaii will be in 
a better position to know how to cope with the grave security problem 
confronting them than the United States Congress, almost 5,000 miles 
away. Hawaii should be free to take whatever measures, in its own 
judgment, are felt required by the problem of its internal subversion. 

While I do not forsee that other States, in the near future, face a 
local problem as grave as that of Hawaii, the same logic is applicable, 
and we cannot tell when such situations might arise in other States 
of the Union. : 

— Sourwine. You say other States. You don’t mean Hawaii is 
a State. 

Mr. Green. No. I mean in the States of the Union. 

E. Uniformity of decision in regard to subversive activity among 
teachers and among lawyers, particularly in admission to the bar 
of the States, is neither required nor desirable. Such matters are 
primarily matters of State concern. 

Education primarily a matter of State concern; States’ interest in 
schools is proprietary, not governmental: Education is a matter of 
State power and concern. Except for the taxing and spending power 
of the Federal Government, the Federal Government could not, con- 
stitutionally, touch the matter of general education at all. Since I 
know of no constitutional right to be a teacher, I am at a loss to 
understand how due process is involved at all in the Slochower case. 
Prior to that decision, I had supposed that a State school board could 
fire a teacher (unless State law was to the contrary) because it didn’t 
like the way a teacher parted his hair. I had supposed that the States 
operated their public schools in a proprietary rather than a govern- 
mental capacity, and were as free to hire and fire teachers as private 
institutions. 

Will private schools be required to keep fifth-amendment teachers ? 
Since I believe the States are in a proprietary capacity in relation 
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to their schools rather than a governmental capacity, | wonder whether 
the Slochower decision foreshadows a decision at some near future 
time that a private school cannot hire and fire teachers as it pleases; 
that it cannot fire a fifth-amendment Communist. I do know that 
certain academic bodies like the American Association of Law Schools, 
which thus disgraced the profession to which I belong, criticized 
Rutgers University for forcing the resignation of a fifth-amendment 
law professor, and so, I suppose, soon we shall have these academic 
bodies clamoring that even teachers in private schools are under the 
State due-process clause of the Constitution. 

However, since, basically, as I have said, the States are proprietors 
in the operation of their schools, it seems to me that the rules they 
make for the hiring and firing of teachers need not be uniform; that 
no overriding national purpose requires that they be uniform; and 
that, in fact, much good will be gained by placing the public schools of 
the several States in competition with each other. 

Admission to the State bars: We come, then, to admission to the 
bars of the several States. Admission to the bar of the several States 
has been a matter of great diversity in the past, and, to my knowledge, 
this diversity has never been seriously criticized. 

Admission to the bar is a privilege, not a right: The Supreme Court, 
in the Konigsberg and Schware cases, have assumed that an individual 
has some basic right to be admitted to the bar of a court if of good 
character and of the required learning. This view of membership in 
the bar is somewhat surprising to me. I had supposed, heretofore, 
that admission to the bar was a privilege and not a right, and that 
admission to the bar implied a determination by the court that it felt 
the particular lawyer was competent and willing to assist the court 
in the administration of its business. I had supposed, therefore, that 
a court has a constitutional power as an inherent part of its judicial 
power or, at least, that, if the courts had not inherently such a power, 
the various States of the Union have a right to confer this portion of 
the States’ sovereign power upon its courts, that is, to admit or not 
admit an individual to the practice of law at the pleasure of the courts. 

Of course, once an individual has been admitted, and begun prac- 
tice, this privilege may become a right, for, having relied upon his 
admission and held himself out to the public as a lawyer, the lawyer 
ought not to be disbarred without cause. But, in the Konigsberg and 
Schware cases, we are talking not of disbarment, but of admission. 

How the American Revolution dealt with the problem: It is, per- 
haps, significant to note in this regard that, in the American Revolu- 
tion, not only were Tory lawyers proscribed, but even those other- 
wise patriotic lawyers who took pity on the Tories and represented 
them in the law courts were also proscribed. If Wendell Willkie had 
represented Schneiderman at the time of the American Revolution, 
he would have been disbarred and his property confiscated. 

Sovereign judicial power of States destroyed: The disturbing thing 
to me in the Konigsberg and Schware cases is not alone the reversal of 
the idea that admission to the bar is a privilege and not a right, a 
privilege conferred at the pleasure of the courts, but the fact that 
Federal interference with admission to the bar of the several States 
destroys the sovereign judicial power of the several States. 
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The States cannot be sovereign or maintain any of the attributes 
of the quality of sovereignty if they are compelled to permit the 
Federal Government to choose those who are entitled to practice 
before its courts and, as lawyers, to exercise a yart of the sovereign 
judicial power of the States. While the total sovereignty of our 
Nation is dual, that is, divided between the States and the Federal 
Government, it still implies that a quality—the same quality as in the 
Federal Government—of sovereignty resides in the States. 

These rules create the danger of Communist-state judges: I have 
heretofore discussed the importance of the independence of the States 
to our internal security from communism, and I shall not repeat what 
I have said previously. I may say, however, that since being learned 
in the law is usually a requirement in the States for holding the office 
of judge, and learned in the law is construed to mean—admitted to 
the bar, this means, if Communists must be admitted to the States’ 
bars, that we increase greatly the possibility of having some of them 
become judges. 

Diversity of State rules prevents spread of Communist contamina- 
tion of the bar: I have discussed heretofore likewise that it is well in 
internal-security measures to permit the States to make rules which 
are applicable to their peculiar situation. The same is true of admis- 
sion to the bar. By permitting the States to control individually the 
admissions to their bar, we enable them to take appropriate measures 
to prevent the spread of Communist contamination from the bar of one 
State to another State, and thus to isolate this malign influence to a 
_— State. 

he Supreme Court ruling in effect requires admission of Commu- 
nists to the bar: In opposition to the views which I have expressed 
here it will be said that the recent Supreme Court opinions do not 
require the admission of Communists. This is naive—for in my 
opinion the Supreme Court opinions in effect require precisely that. 
Communism is a conspiracy, and its members do not go around leaving 
fingerprints at the scene of their crimes. The only way to catch this 
sort of criminal is through circumstantial evidence, the power of 
inquiry under oath, and asking him about his too numerous associations 
with Communist-front organizations. 

Furthermore, a truly repentant ex-Communist will not seek to hide 
his connections with this criminal conspiracy, nor will he be un- 
willing to convey the knowledge he has gained of it to the proper 
authorities, I mean names, dates, and places, and what happened. It 
is true that psychologically the ex-Communist, the repentant ex- 
Communist takes, according to the numerous autobiographies of 
numerous ex-Communists which we have, about 2 to 3 years for him 
to complete the passage from his formal break with the Communist 
organization to an actual opposition to Communism. And when 
the repentant ex-Communist has completed this passage from com- 
munism to anticommunism, he usually recognizes his duty to warn 
the rest of us of the dangers of this conspiracy. If, 5 or more years 
after an individual’s formal break with the Communist organiza- 
tion, he is not willing to warn us by giving us his knowledge of this 
conspiracy, then I conclude that such an individual is not truly 
repentant of his Communist past, and still retains a sympathy for 
communism. 
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Now when such an individual more than 10 years after his formal 
break with the Communist Party, or 10 years after at least such 
membership can be proved, the individual is unwilling to come clean 
about it, 1 conclude that such individuals are still under the dis- 
cipline of the Communist Party. In brief, to put it in concrete 
terms, I am of the considered opinion that both Schware and Konigs- 
berg are today Communists. As the Supreme Court of New Mexico 
ait, it was not alone the fact of Schware’s association with the Com- 
munist Party 15 years ago, but “his present attitude toward those 
matters” which justifies the denial of his admission. Likewise where 
past membership in the Communist Party has been proven, it seems 
that the sidividinal ought to have the burden of proving that he is 
no longer a member. The inference that a Communist continues to 
be a Communist becomes particularly strong as in the Konigsberg 


case where he neither answers or is willing to answer interrogatories 


concerning his present membership. 
Supreme Court decisions have reflected adversely on the bar: If 
the Supreme Court wants Communists as members of its bar, I sup- 

ose that may be its constitutional prerogative. However, as a mem- 
7 of the bar of the Supreme Court, I feel demeaned, degraded, 
sullied, and soiled by these decisions of the Supreme Court which 
mean in effect that I must now be associated with Communists as 
members of the bar of the Supreme Court and other States. If it 
were not for the practical matter that I must continue my mem- 
bership in the bar of the Supreme Court in order to earn a living, 
1 would resign in protest to these decisions which reflect adversely 
on my reputation as a lawyer. I feel these decisions lower my es- 
teem in the public eye, have injured my reputation and that of my 
profession for honesty, patriotism, and integrity, and have brought 
down upon me the contempt of a large part ‘of the American public. 

In regard to the repentant ex-C ommunist, the Supreme Court ex- 
hibits the honor of the underworld. The problem of the repentant 
ex-Communist is one in which the Supreme Court shows neither sym- 
pathy nor understanding. Only the unrepentant ex( ?)-Communist 
receives sympathy. ‘There is the case of the repentant ex-Communist 
who wanted to get admitted to the bar of the State of Illinois, and 
was denied admission, it was set forth in the National Review about 
a year ago. He had disavowed the Communist Party about 10 years 
before he sought admission. As I recall a petition for certiorari was 
taken to the Supr eme Court, but certiorari was not granted to him. 

It seems under the views of the Supreme Court and other fashion- 
able liberals that a Communist loses no honor by taking the fifth 
amendment and concealing his past crimes—but only loses his honor 
by telling of his errors, and helping his country know about the 
mortal danger of internal subversion. The repentant ex-Communist 
under these views only becomes dishonorable if he tells of his past 
associates with communism—if he becomes a stool pigeon. But that 
type of honor, gentlemen, is the honor of the underworld. 

Is the honor of the underworld the type of honor which our Su- 
preme Courts holds up to the public and the legal profession as 
worthy of emulation? I think the answer to that in view of what I 
have said is obvious. 

No, gentlemen, uniformity of decision in regard to admission to 
the bar of our sovereign State, is neither required nor desirable. The 
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policies of admission to the bar prevailing in Illinois which are help- 
ful to communism are now required to prevail in New Mexico and 
California where the courts of those States had rejected them. 


CONCLUSION 


In conclusion, let me say, this bill must pass; the future security 
and existence of our country depends upon it. If after the provoca- 
tion which the Congress has suffered from our present Supreme Court, 
this bill were to fail of adoption, it seems to me that an early extine- 
tion of our Republic is almost certain. 

While harsh times require harsh measures, the remedy proposed 
by this bill is not so harsh as its critics claim; it is permitted clearly 
by the Constitution, article ITT, section 2, clause 2: but when faced 
with the urgency of our present situation, this is merely our good 
fortune, for I do not see how we could avoid the remedy proposed 
even if it were unconstitutional, if it were our firm purpose to preserve 
our Republic and our liberties. 

I would like to thank the committee very much for having the 
opportunity to appear before them, and in regard to any comments 
I may have upon the association of any of the members of the Su- 
preme Court with communism, I might say that I shall be very glad 
to state in my opinion why certain people have come to the suspicion 
that there is a connection with certain particular Justices at a future 
time, not to say that I adopt these suspicions, but indicate that there is 
a rational ground for such suspicions. 

But I have not at this time prepared to support that view with 
particular instances and facts, but I would be willing to come for- 
ward at a future time, if the committee should desire me to do so. 

Mr. Sourwtne. When did you last try a case before the Supreme 
Court ¢ 

Mr. Green. I was admitted to the Supreme Court last February, 
and I have filed one petition for certiorari with another lawyer, and 
I am at the present time preparing in a case a petition before them. 

I have a one-man law office, and to say that I am a Supreme Court 
practitioner would be bragging. I am just sort of a one-horse lawyer 
in a small town, and that is the type of practice I have. 

( Discussion off the record. ) 

Senator Hruska. Mr. Green, the Chair wishes to thank you for 
your appearance here. I want to apologize for the necessity of get- 
ting away from the committee room. It is only because of things 
which we cannot very well avoid, as I hope you appreciate. 

Mr. Green. If the Chair pleases, I would like to express to the 
Chair my appreciation of this courtesy. 

Senator Hruska. Thank you, sir. 

The next witness is George Stallings of Jacksonville, Fla, 


STATEMENT OF GEORGE B. STALLINGS, JR., JACKSONVILLE, FLA. 


Mr. SrauirNes. Mr. Chairman, by way of identity, my name is 
George B. Stallings, Jr. I am a resident of Duval County, Fla., 
living in the suburbs of Jacksonville, actively engaged in the practice 
of law in Jacksonville, Fla., licensed to practice law before the courts 
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of Florida and the United States District Court for the Southern 
District of Florida. 

I am a member of the Jacksonville Bar Association, the Florida 
Bar Asociation, and the American Bar Association. 

I am appearing before this subcommittee on behalf of the Duval 
County Federation for Constitutional Government, which is affiliated 
with the Florida Federation for Constitutional Government. 

If it please the Chair, for the sake of brevity I won’t repeat this 
long name. I will merely refer to it as a federation or use the pro- 
noun “we.” 

The Duval County Federation is composed of approximately 4,000 
members who represent a substantial portion of the leading business 
and professional men and women of one of the largest metropolitan 
areas in the State of Florida. All of its members are loyal patriotic 
citizens of the United States and the State of Florida, who are fully 
aware of the serious national and international problems facing the 
Nation as well as the world. For this reason the federation has seen 
fit to send a personal representative to Washington, D. C., to present 
its views and position to the honorable members of this subcommittee 
regarding bill S. 2646. 

At the outset I wish to make it plain that we are heartily in favor 
of the passage of Senator Jenner’s bill, S. 2646, to limit the appellate 
jurisdiction of the Supreme Court in certain cases as provided for 
in the bill itself. We are persuaded that the Constitution of the 
United States makes adequate provision for the passage of such legis- 
lation under the provisions of article III, section 2, paragraph 2. 

We desire the passage of this bill because we are deeply concerned 
about the internal security of the Nation. Our primary foundation 
for desiring the passage of such legislation is the fact that we believe 
that the Congr ess, who represents the people, should protect the 
people from any and all abuses dealt to the people by the Supreme 
Court, which Court is not elected by the people nor direc tly account- 
able to the people. The Congress is the one body to which we look 
for the preservation of our American way of life as epitomized in 
the United States Constitution. 

And I might add here that it is not the only body to which we 
look. We naturally look to the Supreme Court and the executive 
branch of the Government as well to preserve our American way 
of life. 

However, we cannot ignore the overpowering evidence of the world- 
wide Communist conspiracy aimed at the overthrow and destruction 
of the great American Republic. The first law of nature, being that 
of self- preservation, demands that we take positive action to defend 
ourselves from the monstrous Communist giant who seeks our com- 
plete overthrow and destruction. Our love for God and country 
compels us with unabated force to rise to the challenge of the forces 
of darkness that would forever engulf us as slaves to a totalitarian 
tyranny. 

The events of our day certainly alarm us. The encroachments upon 
our constitutional guaranties and upon the Constitution itself, cause 
us grave concern. But, when we see the Supreme Court of the United 
States i in a veritable parade of decisions handed down over the past 
5 years in particular, pave the way for foreign ideologies that militate 
against us, then we cannot hold back our protest. 
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And I might add here that this statement is certainly not directed 
as a play against any personalities. The protest is merely one of 
results rather than directed to any persons. 

We can see but one great enemy upon the world scene. That enemy 
is the Communist conspiracy aimed at the complete domination of our 
Nation. Compared with the so-called doctrine of socialism, we can 
hardly detect a marked difference. Both of these foreign ideologies 
are to us equally evil. Left along to run their chosen course, they would 
quickly destroy and erase our American way of life. 

We honestly believe that the first line of defense against the Com- 
munist conspiracy is the Congress of the United States. In that 
body the will of the people is manifested. Through its committees and 
subcommittees it originates the policies that express the will and spirit 
of the citizens of the United States. To accomplish its task, the 
Congress must be held in the highest respect by all. Contempt for its 
authority is but contempt for the sovereignty of the Nation. Yes; it 
has become commonplace for the members of the Communist Party 
and its willing dupes to show their contempt for the Congress, and the 
sad part of it 1s to us is that such contempt in effect is being made pos- 
sible without fear of punishment, by the decision of the Supreme 


x 


Court. 

This condition to us is deplorable and needs immediate and positive 
legislation enacted for its abolition. Bill S. 2646, in our opinion, will 
remove the restrictive shackles from congressional committees and 
subcommittees in conducting their investigations. When the Supreme 
Court hinders and hampers the investigative efforts of Congress to 
delve into the Communist conspiracy, which has for its purpose the 
overthrow of the Government of which that Congress forms a part, 
it becomes timely for the Congress to enact legislation to obviate the 
hindrance of the Court. 

Our next grave concern is for the Government’s security program. 
To us it is self-evident that any sound form of government must pro- 
vide measures that will guarantee its own security. Any continued 
practice by any branch of the Government that hinders and hampers 
Government from maintaining such security is a fit and proper subject 
for corrective and remedial legislation. Our contention remains un- 
changed regarding the function of the Supreme Court. Its province 
is strictly judicial; not legislative. It has no authority to egisinte 
or to execute laws enacted by the Congress, nor to hinder their execu- 
tion. In the execution of the laws enacted by Congress, the executive 
branch of the Government necessarily is composed of many employees. 
Most of these are faithful servants of the people. But, unfortunately, 
some present serious threats to the security of the Government. We 
sincerely believe that the executive branch of the Government must 
be free to determine who those employees are that are jeopardizing 
the security of the Nation and must be free to summarily dismiss them 
from public service. Hindrance by the Supreme Court in this respect 
can prove fatal to the Nation’s security. 

Our federation is composed of persons with strong beliefs in States 
rights as the same have been reserved unto the several States in the 
United States Constitution. We stand firmly and positively upon the 
10th amendment in particular. We have never lost sight of the con- 
stitutional truism that— 
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the powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States, respectively, or to the people. 
We hold to the conviction that there are inherent rights of the people 
in the respective States to protect themselves, through their dul 
elected State governments, from subversive activities at the State level. 
We are obliged to utter our protest against all the recent decisions of 
the Supreme Court that have blocked all State action in this field. We 
feel strongly that the appellate jurisdiction of the Court over State 
laws for the purpose of controlling subversive activities should be 
withdrawn. Protection of its internal security should be the first and 
ro motive of each State. The people of a State are naturally the 
vest judges as to which persons within its bounds are dangerous to the 
security of that State. Subversive activities against the duly created 
een of a State can certainly be most effectively combated and 
defeated by the people of that State. The only reliable way to obviate 
such subversive activities within a State is by way of statutory enact- 
ments by its duly elected legislature. To remove this inalienable 
power reserved to the States and the people by judicial usurpation 
will eventually lead to the collapse of State governments. This field 
of local government has no place in the hands of the Federal judiciary. 
Looking further to the Constitution and the 10th amendment in 
particular, we are certain that education in all its phases is a power 
inherent to the respective States and reserved to them under the Con- 
stitution. We are definitely in favor of preserving home rule over 
our schools. To us this principle is basic. We are persuaded that 
the Supreme Court has done great violence to it—namely, the principle 
just stated of home rule for schools—in its recent decision. Home 
rule over our schools means to us that we have the absolute right to 
discharge any teacher or member of our school system who willfully 
refuses to answer questions about his or her participation in sub- 
versive activity. Each State has its own particular heritage and a 
sovereign right to preserve such for the best interests of its people. 
The people of each respective State are the best judges of what is 
best for them. Those in disagreement with the will of the majority in 
any particular State have the privilege of moving elsewhere until they 
find one that best reflects their own personal ideals. No person is 
compelled to reside in or to accept citizenship in any one particular 
State of the Union. The youth of a State are the natural heirs of 
the way of life characteristic of that State. Their elders have every 
right to create an educational system that best preserves that way of 
life most desirable to the majority of its citizens. Such a system must 
necessarily have a teaching body to impart learning to the youth. 
The people have the sacred right to carry out their educational pro- 
gram by duly created school boards. These boards, representing 
their electors, must of necessity determine a given standard of ethics 
and morality for the members of the teaching body in this educational 
system. When and if the members of the teaching body indulge in 
activities, the purpose of which is undermine and overthrow the 
chosen educational system of the people of the State, these respective 
boards of education must be in a position to promote valid rules, 
bylaws, and regulations concerning such subversive activities of the 
teaching body. Without such right, education would fall to perilous 
levels of totalitarianism. Modern history has taught us the painful 
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lesson that our enemies have gained their strong holds upon the people 
by capturing the minds of the youth of the country. Therefore, our 
stand is that education is a paramount power of the States—one which 
they have never released or relinquished to any branch of the Federal! 
Government. The Federal judiciary has no rightful province to in- 
terfere with State education. The power has never been given to them 
and it has only been exercised by usurpation and encroachment. We 
are convinced that the local level is the proper point at which to keep 
control over our schools. Each community has the right to determine 
the kind of teachers it wants to instruct the children of that com- 
munity, and the terms and conditions under which those teachers 
may continue to teach. We resent the Supreme Court’s denial of that 
right, and feel that it is time to take away from the Court the 
appellate jurisdiction of cases in this field. 

Our federation is composed of many lawyers who are held in high 
esteem by their fellows at the bar. Most of them are members of the 
Jacksonville, Fla., and American Bar Associations. Their patriotism 
and loyalty to State and country are beyond criticism. Most have 
po actively in either World War I or II, and many in the Korean 
conflict. 


And I might add that some of them have their sons buried on for- 
eign battlefields. 

These lawyers, together with the majority of the lawyers of the 

should add a personal qualification here: 
The majority of them that I have had aiiliaal contact with; I 
wouldn’t want to make the categorical statement of the entire State 
bar—but it is my opinion that the majority of the lawyers in Florida 
feel that the practice of law in the State of Florida is a sacred 
privilege granted to them by the people as a body politic. The lawyers 
in our federation hold the belief that each State should be free to 
determine the qualifications for admission to the practice of law. This 
matter should be left to each State to decide for itself. The subject 
is essentially and particularly a local one. Our legal members recog- 
nize the fact that the citizens of Florida are the best judges concerning 
who should practice law in Florida. The people skente should create 
and enforce the canons of professional ethics and the qualifications 
for all Florida judges and lawyers. 

And I would apply this to each State respectively in its own 
domain. 

The practice of law in Florida is regarded as sacred ground by the 
members of our federation. They do not welcome an invasion of this 
domain by Federal intervention or usurpation in any form. 

For these reasons we strongly endorse bill S. 2646 and will ear- 
nestly contend for its enactment into law. 

Mr. Sourwrne. I see you have confined yourself to arguing the 
desirability of the legislation. Is that because you have no question 
in your own mind about its constitutionality ¢ 

Mr. Sratures. We have no question at all about its constitution- 
ality. In fact, I believe I cited the provision, article III, section 
2, aragraph 2, as the authority. 

Mr. Sourwine. We have been unable here to find any case decided 
by the Supreme Court which involved a holding shedding any doubt 
on the authority of the Congress to regulate and make exceptions to 
the appellate jurisdiction of the Supreme Court. 
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Have you ever found such a case ? 

Mr. Sratiines. No; I have not, sir. 

I take this stand: I proudly say that I am a simple-minded person, 
and to me the language of that third article of the Constitution is so 
simple that, as someone said, even a boy behind a plow should be 
able. to understand it. 

I don’t think it leaves any room for doubt or hesitation or equivo- 

‘ation in any shape or form. It is crystal clear. 

As far as the constitutionality of this legislation is concerned, it 
doesn’t cross our minds. 

Mr. Sou RWINE. I have no other questions. 

Mr. Sratiines. Senator, I wish to thank you for the opportunity. 

Senator Hruska. Thank you very much for coming. 

Our next witness will be Mr. Harris. All right, Mr. Harris. 

Mr. Harris. Shall I go ahead, Senator ? 

Senator Hruska. Yes; you may go ahead. 

Does your statement indicate in Y what ¢ apacity you appear before 
the committee and who you represent ‘ 


STATEMENT OF THOMAS E. HARRIS, ASSOCIATE GENERAL 
COUNSEL OF THE AFL-CIO 


Mr. Harris. Yes, Senator. 

My name is Thomas A. Harris. I am associate general counsel of 
the AFL-CIO. I appear here on its behalf. 

We have a prepared statement which has been supplied to the com- 
mittee. 

I would like, if I may, to submit that statement for inclusion in the 
record and orally in order to try to: avoid boring us both. 

I will simply endeavor to summarize it, if I may. 

Senator Hruska. The statement will be received and placed in the 
record at this point and you may proceed in your own fashion. 

(The statement is as follows:) 


STATEMENT OF THE AFL-CIO on S. 2646 


Mr. name is Thomas E. Harris. I am associate general counsel of the 
AFL-CIO and appear here on its behalf. We appreciate this opportunity to 
appear before the subcommittee. 

The AFL-CIO is opposed to the enactment of 8S. 2646. 

This bill curtails the jurisdiction of the United States Supreme Court to review 
five categories of cases; that is— 

“Any case where there is drawn into question the validity of— 

“(1) Any function or practice of, or the jurisdiction of, any committee 
or subcommittee of the United States Congress, or any action or proceeding 
against a witness charged with contempt of Congress; 

“(2) Any action, function, or practice of, or the jurisdiction of, any 
officer or agency of the executive branch of the Federal Government in 
the administration of any program established pursuant to an act of 
Congress or otherwise for the elimination from service as employees in the 
executive branch of individuals whose retention may impair the security 
of the United States Government; 

“(3) Any statute or executive regulation of any State the general purpose 
of which is to control subversive activities within such State; 

““(4) Any rule, bylaw, or regulation adopted by a school board, board of 
education, board of trustees, or similar body, concerning subversive activi- 
ties in its teaching body; and 

“(5) Any law, rule, or regulation of any State, or of any board of bar 
examiners, or similar body, or of any action or proceeding taken pursuant 
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to any such law, rule, or regulation pertaining to the admission of persons 
to the practice of law within such State.” 

The bill evidently proceeds upon the assumptions (1) that recent decisions of 
the Supreme Court dealing with these five subjects are deplorable, or mostly so, 
and that it is to be expected that the Court will, in these fields, continue to 
fall into error; and (2) that a proper remedy is to restrict the appellate juris- 
diction of the Supreme Court with respect to suits involving these subjects. 

In the view we take it is not necessary to examine the first of these proposi- 
tions. The AFL-CIO has never taken any position with respect to many of 
the Supreme Court decisions of which the bill’s author evidently disapproves ; 
and we do not do so now. We take the position, rather, that even if it be 
assumed that the Supreme Court’s decisions in the five fields enumerated in the 
bill have been and will continue to be unsatisfactory, that the remedy the bill 
proposes, of reducing the Supreme Court’s jurisdiction to review cases of these 
sorts, is inappropriate and unworkable. 

The Supreme Court decisions at which the bill is evidently aimed have rested 
in a few cases on the Supreme Court’s interpretation of the Constitution of the 
United States and in other cases on its interpretation of Federal statutes. Any 
or all of the principles laid down by the Supreme Court in these decisions could, 
of course, be overturned. Many of them could be overturned by a simple act 
of Congress, though amendment of the United States Constitution would be 
necessary to reverse some rulings. The bill, however, does not attempt to 
reverse any of the constitutional principles or statutory constructions enun- 
ciated by the Supreme Court in these cases, but simply restricts the Supreme 
Court’s jurisdiction to hear cases of the same general sorts in the future. We 
think the bill’s main product would be confusion. 

Let us consider, for example, State sedition laws, which is one of the subjects 
dealt with by the bill. In Pennsylwania vy. Nelson (350 U. 8S. 497 (1956)) the 
Supreme Court held (by a vote of 6 to 3) that by enacting the various Federal 
statutes dealing with sedition against the United States (497 at 504) “Congress 
had intended to occupy the field of sedition. * * * Therefore, a State sedition 
statute is superseded regardless of whether it purports to supplement the Fed- 
eral law.” 

Dissatisfaction with this decision was evidently one of the stimuli producing 
the present bill, since one of the categories of cases which it bars the Supreme 
Court from reviewing is any case where there is drawn into question the validity 
of “any statute or executive regulation of any State the general purpose of which 
is to control subversive activities within such State.” 

Let us consider, however, what effects the bill would actually have on future 
State sedition prosecutions. The bill does not express any congressional deter- 
mination that the Supreme Court was wrong in concluding that the Congress 
had intended by various enactments to occupy the field of sedition against the 
United States, to the exclusion of State legislation. Thus, if S. 2646 were en- 
acted it would still be up to the State courts to determine in the first instance 
wheher or not the Federal legislation occupies the field. A State court might 
view the enactment of S. 2646 as an invitation to it to disregard the Supreme 
Court decision in the Nelson case, but it is by no means clear that it would. In 
the Nelson case the Supreme Court of Pennsylvania itself held that the State 
sedition act was superseded by the Federal legislation, and the United States 
Supreme Court simply affirmed the State court’s holding in that regard. Thus, 
in the Nelson case itself the end result would have been the same even if S. 
2646 had been on the lawbooks. 

Let us suppose, however, that in a future State prosecution for sedition the 
State courts do accept 8. 2646 as an invitation to ignore the Supreme Court’s 
Nelson decision. Undoubtedly the convicted defendant would then seek a writ 
of habeas corpus from a Federal district court. Since the likelihood that a 
Federal district court would ignore the Supreme Court’s decision in the Nelson 
case is very small indeed, at that point the defendant would, in all probability, 
be released. Thus, as respects this category of cases—State sedition cases—S. 
2646 would be productive only of litigation, confusion, possible conflict between 
State and Federal courts, and contempt for the administration of the law. 

We respectfully suggest that if Congress wishes to reverse the result of the 
Nelson case, taking it again as an example, S. 2646 is a very poor way to go 
about it. The proper way, we believe, would be by the enactment of one of the 
various bills that were introduced at the 84th Congress, such as S. 3617 or S. 
8603, which specifically give the States concurrent power to legislate with re- 
spect to sedition against the Government of the United States. 
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We do not mean to take the position that Congress necessarily should enact 
such a measure. As to that, our position, as stated before a special subcommit- 
tee of the Senate Judiciary Committee in 1956, is as follows: 

“We think there can be no difference of opinion as to the end objective: pro- 
tection of the national security. The issue raised by the Nelson case is simply 
whether that end will or will not be promoted by permitting State prosecutions 
for sedition against the United States. It is whether, as the Supreme Court 
majority thought, State prosecutions would conflict and interfere with the Fed- 
eral enforcement program, or whether, as the minority thought, State prosecu- 
tions would supplement and strengthen Federal enforcement. 

“We do not feel that we possess any special competence for auswering these 
questions. We suggest that the committee secure the views of the Attorney Gen- 
eral, of the Director of the Federal Bureau of Investigation, and of representa- 
tive State law-enforcement officials. For our part, we are quite willing to abide 
by the judgment of the committee and the Congress as to whether concurrent 
prosecutions by State authorities for sedition against the Federal Government 
would promote or embarrass national security.” 

The point we are making now is simply that if Congress is dissatisfied with 
the result of the Nelson decision, the cure is to enact a statute in effect over- 
turning it. That remedy would preserve the orderly processes of the law while 
likewise achieving the result presumably sought by Congress; viz, clearing the 
way for State sedition prosecutions. S. 2646, in contrast, would disrupt the 
orderly administration of justice, yet would not clear the way for State sedition 
prosecutions. 

Let us look at another example of how S. 2646 would work in practice. The 
first-class of cases which 8S. 2646 excludes from the Supreme Court’s appellate 
jurisdiction is those involving any action or proceeding against a witness charged 
with contempt of Congress. 

These contempt proceedings are of necessity usually brought in the District 
of Columbia, and perhaps it is the intention of S. 2646 to make the United States 
Court of Appeals for the District of Columbia Circuit the final arbiter in these 
cases. Since the Court of Appeals for the District of Columbia has nine judges, 
and follows the practice of sitting en banc on important cases on which the 
court is divided, it may well be that that court could supply the desired con- 
sistency of decision as respects contempt of Congress cases arising in the Dis- 
trict of Columbia. 

However, contempt of Congress cases must be prosecuted wherever the con- 
tempt occurs, and, since congressional committees sometimes sit outside the 
District of Columbia, contempt of Congress cases do sometimes arise in other 
jurisdictions. Thus, if the Supreme Court were deprived of authority to review 
contempt cases there would be no way of resolving conflicts among the circuit 
courts of appeal and of securing consistency of decision. 

Further, a person convicted of contempt of Congress in the District of Columbia 
and sent to a Federal prison elsewhere would be free to seek habeas corpus in 
the Federal district court having jurisdiction over the Area in which the prison 
is located. Here again, any conflicts of decisions among the Federal courts 
could not, under S. 2646, be resolved by the Supreme Court. 

These examples of the unworkability of the approach embodied in S. 2646 
could be multiplied indefinitely. 

We respectfully urge the subcommittee that it reject entirely the device of 
curtailing the jurisdiction of the Supreme Court, and that if it is dissatisfied 
with the substance of particular court decisions it seek a more appropriate means 
of altering them. 

We are firmly convinced that S. 2646 would accomplish nothing worthwhile and 
would, on the contrary, be productive of much mischief. 


Mr. Sourwine. Might I ask if you were asked to appear to testify 
by Mr. Meany or was it by a vote of the board of directors or how 
did it come about ? 

Mr. Harris. It was by Mr. Meany, who is the president of the 
organization. 

The AFL-CIO is opposed to the enactment of this bill for reasons 
which I will endeavor to state briefly. 
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Mr. Sourwrnxe. Do you mean, sir, that the AFL-CIO membership 
has taken some kind of a vote on this or that as a matter of policy 
the national leadership is against it ? 

Mr. Harris. I would say that is the situation. 

Obviously we have not polled the membership and we have not had 
a convention either. 

Dissatisfaction with the decisions of the United States Supreme 
Court is not something new, and attempts to alleviate that dissatis- 
faction by curtailing its jurisdiction are not entirely new either. 

The first case ever decided by the Supreme Court—a case called 
Chisholm—was the occasion of such intense dissatisfaction that it was 
followed by the 11th amendment to the Constitution which was the 
first change in the Constitution after the original Constitution and 
the Bill of Rights. 

Chisholm case held in the words of the headnote that— 

A State may be sued in the Supreme Court by an individual citizen of another 
State. . 

Actually it was a suit on a debt owing to British creditors, and this 
decision was followed fairly promptly, as constitutional amendments 
go, by the 11th amendment, which provides that— 
the judicial power of the United States shall not be construed to extend to any 
suit in law or equity commenced or prosecuted against one of the United States 
by citizens of another State or by citizens or subjects of a foreign state. 

As far as I know, this is the only amendment to article III of the 
Constitution, the judiciary article, that has ever been put through. 
But on at least one other occasion the Congress did restrict the juris- 
diction of the Supreme Court out of fear as to how it might decide 
a particular case. 

That is the McCardle case in the reconstruction period with which 
I am sure you are familiar. 

Much more often, dissatisfaction with particular Supreme Court 
decisions has resulted in the decision being overruled, not by tampering 
with the Court’s jurisdiction, but by overruling the substantive prin- 
ciple behind the decision. 

That has been done in some instances by constitutional amendment 
such as the 16th amendment permitting a Federal income tax, which 
overruled a Supreme Court decision to the contrary, I think 1 or 2 
other constitutional provisions, and quite often by statute. 

Now here the proposal is to deprive the Supreme Court of jurisdic- 
tion in some situations or to some extent to review five classes of cases. 
We assume that this proposal arises from dissatisfaction with the re- 
cent decisions of the Court dealing with these subjects. We think that 
the proper remedy, rather than changing the Court’s jurisdiction, is 
if the Congress is dissatisfied with these decisions, that it reverse the 
principles underlyi ing them. 

Mr. Hruska. Could that be done in the Watkins case by statute, 
Mr. Harris? 

Mr. Harris. In the Watkins case, Senator, I do not think it would 
take even a statute. As I read the Watkins case, it says a person be- 
fore a congressional committee is entitled to be informed with rea- 
sonable precision of the legislative purpose to which the questions 
asked him are pretinent, and I think the decision indicates that the 
legislative purpose could be spelled out in any of three ways, either 
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by the resolution setting up the committee, or if that is vague, perhaps 
by the statement of the chairman of the committee at the start of the 
hearing, or perhaps when the point is raised by the witness, by spelling 
it out to him then. 

There have not been any followup decisions on the Watkins case, 
so it is not entirely clear yet, I think, how much needs to be done 
to meet the Supreme Court’s point. 

Mr. Sourwtne. It is clear, isn’t it, however, that the Supreme Court 
felt that the Watkins case had a force and effect beyond the decision 
which was involved in that case, because the Supreme Court in that 
case had before it the case of a witness who had been before a com- 
mittee of the House of Representatives, and yet the committee re- 
manded to the United States Circuit Court of Appeals for the District 
of Columbia a case involving an appearance of a witness before a 
committee of the Senate of the Umited States, so it must have felt 
that what the court laid down in that decision in Watkins had a 
broader effect and applicability than to the particular facts of that 
case, 

Mr. Harris. Oh, yes, I think so, but I do not see any reason to think 
that the decision cannot be met by some alterations in the procedures 
of the committees. 

In fact, I am sure they are trying to meet it. The issue has of course 
come up before committees sever al times since. I think that the chair- 
man of the committees are trying to meet it by reading, at the outset, 
a statement referring to the various purposes and then, when the wit- 
nesses raise the point, I think the committee chairmen try to spell that 
out for them. 

Mr. Sourwrine. I think you recognize it is not the point with re- 
gard to pertinency which does appear to be the only holding in the 

case, but rather a great deal of the dicta and some of the intimations 

in the case that (1) the Court was going to move in and decide for 
itself what was pertinent, (2) that pertinency would be a subject for 
review by the Court in each case rather than a decision by the body 
that the Court was going to decide whether the committee, (3) was 
carrying out properly the work assigned to it by the parent body, 
and some of the other implications in the case which have been most 
disturbing to the Congress. 

Senator Hruska. And if they are what counsel indicates, they 
would completely remove from any practicality at all any possibility 
of a congressional committee interrogating any contumacious witness. 

Mr. Harris. I would think, sir, that there is as yet no basis for 
saying that the congressional committees cannot meet this point. 

Certainly they are endeavoring to do so. 

Mr. SourwineE. They met the point of pertinency. 

Mr. Harris. Of pertinency. 

Senator Hruska. But not the judgment, not that portion of the 
opinion which indicates that it is for the Supreme Court to deter- 
mine whether or not in the original instance the committee is pro- 
ceeding pursuant to the authorizing authority of the resolution itself. 

Mr. Harris. I would not think, sir, that that point would be too 
troublesome. Actually the particular committee that was involved 
in the Watkins case has a much more general grant of authority than 
is usually, I think, the case with congressional committees, and that 
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particular committee apparently feels that it can meet the require- 
ments of the Watkins case without a new resolution more specifically 
defining its functions as it is proceeding without seeking that and is 
trying to take care of the pertinency point simply by statements at 
the outset of hearing or when the point is raised. 

Now let’s consider a little what would happen in that particular 
class of cases, Senator, since you have raised the contempt of Con- 
gress cases. 

If Senator Jenner’s bill became law, the Supreme Court would not 
be able to review this category of cases. 

Most of those cases come up initially in the District of Columbia, 
and I suppose the court of appeals here would then become the final 
arbiter on those cases arising in the District. 

They do not all come up in the District though. 

Mr. Green, I believe, is his name, testifying earlier stated that they 
did, but that is not the case. 

A contempt case is brought in whatever Federal district the con- 
tempt takes place in. 

Some of these cases,for instance, have come up in the Southern 
District of New York. 

I am sure committee counsel is more familiar with where they have 
come up than I am, but I think the Josephson case came up there, 
and they will come up in whatever district the committee happens to 
be sitting when the contempt occurs. 

It might be Hawaii. Again if the people are convicted and are 
put in Federal prison somewhere, I take it that they can try to sue 
out a writ of habeas corpus in whatever jurisdiction they find them- 
selves; in the Federal court, whether it be in Atlanta, Leavenworth, 
Alcatraz or wherever else, so that the possibility of conflict among 
the lower courts does exist even in this category of cases if the 
possibility of Supreme Court review is removed. 

Mr. Sourwrine. Of course the writ of habeas corpus would be 
properly answered, would it not, by a return held by virtue of 
conviction and mandate of the circuit court of appeals. 

Mr. Harris. I think the question of to what extent a conviction 
can be collaterally attacked on habeas corpus is a fairly difficult one. 

Mr. Sourwine. Do you think it is still open in an area in which 
there is no appellate jurisdiction ? 

Mr. Harris. Yes, I think it is. And I think the decisions in recent 
years have tended to broaden the right to attack a conviction collater- 
ally by habeas corpus. 

Mr. Sourwine. Do you think the Congress can control habeas 
corpus by statute ? 

Mr. Harris. That was the McCardle case itself, sir. 

Mr. Sourwine. I mean other than the McCardle case, which dealt 
solely with the matter of the Supreme Court’s appellate jurisdiction 
in a habeas corpus case, my question was intended to be much broader. 

Do you think the Congress can by statute make revisions with 
respect to where habeas corpus will lie and will not lie? 

Mr. Harris. I think there is a provision in the Constitution about 
suspending the writ of habeas corpus in time of peace. 

Isn’t there a provision that it may not be suspended in time of 
peace? That would raise a question. 
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Mr. Sourwine. Does that mean that Congress could not for in- 
stance, pass a statute providing that repeated writs of habeas corpus 
might not be entertained without new evidence, that after a writ 
had been issued and returned, another one would not be issued on the 
same plea in the same cause without new evidence ? 

You mean Congress could not enact anything like that ? 

Mr. Harris. I am sure that Congress can to some extent regulate 
that subject, but whether a particular statute would be valid would 
I think require rather careful study. 

Mr. Sourwine. Yes. 

Mr. Harris. Let’s look at another type of case at which the statute 
appears to be aimed, the matter of State statutes dealing with sedition 
against the United States. 

The States have, of course, had these statutes for many years and 
the States enforce these statutes, and their validity was in general 
upheld by the Supreme Court up until the enactment of extensive 
Federal sedition legislation. 

During World War I there were a considerable number of prosecu- 
tions under State sedition laws. Those were upheld against attack. 
The attack actually was mostly on due process grounds. 

A year or two ago, however, after the enactment of the Smith Act 
in 1940 I believe, the Internal Security Act of 1950, the Communist 
Control Act in 1954, all of this being Federal legislation dealing with 
sedition against the United States, the Supreme Court held that, by 
these enactments, Congress had intended to occupy the field: the entire 
field of sedition against the United States to the exclusion of State 
prosecutions for that offense. 

Now this decision seems to rest simply on the inference which the 
majority of the Supreme Court drew, I think a six-three decision, as 
to the intention of Congress. 

It is therefore, I take it, open to being overruled by a congressional 
declaration of intention that they wish the States to have concurrent 
power to enforce or to punish sedition against the United States. 

Mr. Sourwine. You are aware, are you not, of the provision in the 
section of the code which includes the Smith Act that nothing therein 
shall be deemed, shall be construed—I am not attempting to quote the 
section verbatim—to take away from any of the States any of their 
powers under their own laws. 

Would you suggest to the committee how it might more strongly 
phrase an expression of intent which would negative the Supreme 
Court’s finding, made notwithstanding that other provision that the 
Smith Act did in fact invade and preempt the field 

Mr. Harris. Well, as I recall, the Supreme Court decision rested not 
merely on the Smith Act but the two other more recent acts which I 
mentioned, the Internal Security and the Communist control acts. 

It seemed to me that the bills that were before the Judiciary Com- 
mittee about 2 years ago, I think that the 84th Congress, 3617 and 
3603 would have sufficed to overrule the Nelson case. 

Now at that time we were not testifying on this particular measure, 
one which is generally known as H. R. 3. I forget what its current 
Senate counterpart is, a bill dealing with the subject of preemption 
generally, and we there urged that if there was dissatisfaction with 


the Nelson case, the proper remedy was to pass a statute specifically on 
the subject of sedition. 
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The House Judiciary committee did report out such a statute. I do 
not know what happened to the statute after that. 

Now if, instead of authorizing the States to prosecute for sedition, 
you enact ‘this bill, what will be the situation ? 

Well, first each ‘State court will decide for itself whether the States 
have power to handle sedition cases. 

Mr. Sourwtne. Excuse me. Can Congress authorize the States or 
any State to prosecute for sedition ¢ 

Mr. Harris. I take it that it clearly can. 

Mr. Sourwine. Don’t you think perhaps all that Congress could 
do would be to declare unequivocally its own intent not to preempt 
the field ? 

The authority of the States does not flow from the Congress, could 
not flow from the Congress. The authority of the States is residual 
under the Constitution. 

Mr. Harris. Yes; I would accept that formulation. 

I think what the Congress would do would be to remove any barrier 
to State action which might arise from an inference that Congress had 
intended to occupy the field or to preclude State action. 

Suppose instead of doing that, this bill were enacted. 

Then it would be up to each State to decide for itself whether the 
Federal Congress had preempted the field of sedition against the 
United States or whether it had not. 

Now maybe they would take the enactment of a bill like this as a 
suggestion that they disregarded the Nelson case, but maybe they 
would not, and in the Nelson case itself the Supreme Court of Penn- 
sylvania held that the Federal enactments had preempted the field. 

The Supreme Court there was not reversing—its decision did not 
reverse the State court’s assertion of jurisdiction. 

It affirmed, rather, the Supreme Court of Pennsylvania that the 
States had no authority. 

I think the Supreme Court of Kentucky has since ruled the same 
way. 

Now suppose some other State supreme court was more assertive of 
State jurisdiction and said “Yes; we can prosecute for sedition.” 

Then you would have the situation that the defendant, after con- 
viction, could go into a Federal district court and make his try for 
habeas corpus, and whatever may be true of the State courts, the 
Federal courts are usually quite conscientious about following the 
decisions of the United States Supreme Court, so that they would 
probably let the people out. 

All you would have done was provide for confusion, litigation. 
You would not have cleared the way for the States to prosecute for 
sedition. 

Mr. Sourwine. I note, Mr. Harris, in your prepared statement 
that you said at one point that the Nelson decision was originally in 
the Supreme Court of Pennsylvania and you added: 

Thus, in the Nelson case itself, the end result would have been the same 
even if this 2646 had been on the law books. 

It is correct, is it not, that if there had been no appeal from the 
Pennsylvania court decision, that decision would have been stare 
decisis in Pennsylvania but the antisubversive laws in 41 other States 
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would have been affected as they were by the United States Supreme 
Court’s decision. 

Mr. Harris. Yes; Nelson would still have been acquitted but it 
would have been up to the other States to decide the issue as the issue 
came up. 

Mr. Sourwitne. Whereas in the Nelson case the United States Su- 
preme Court used language which has been intended to mean and 
accepted in various State supreme courts as meaning that no State 
antisubversive law may stand, that the Congress has completely pre- 
empted the field. 

Mr. Harris. I take it that that is what it means, but I think it 
could be overruled by a congressional declaration to the contrary. 

Now if that is the decision of Congress, I do not think there would 
be anything shocking or novel about having the States handle cases of 
this type. 

They did after World War I of course, and there was no constitu- 
tional impediment found at that time. 

I take it there is not a constitutional impediment now but only a 
statutory one. 

I would like to make a comment if I may on the question of the con- 
stitutionality of S. 2646. 

I do this with some trepidation because I have not studied it with 
the care that should always be used before reaching a conclusion on 
such a matter. 

Article III, in dealing with the appellate jurisdiction of the Su- 
preme Court, does of course state, with such exceptions, that it shall 
have appellate jurisdiction in appellate categories of cases “with such 
exceptions as the Congress shall make.” 

I would suppose that the power of the Congress under that pro- 
vision is, however, limited by the Bill of Rights just as all other pow- 
ers of the Federal Government are limited by the Bill of Rights. 

Specifically I would suppose that just like the commerce clause and 
the treaty power or any other Federal power, that they must be exer- 
cised in accordance with due process and other provisions of the Bill 
of Rights. 

If, for instance, the Congress should enact a law stating that a 
particular litigent, a particular named litigant, could not appeal a 
case, or that a court could not have jurisdiction to entertain an appeal 
of a particular named litigant, I would think that that eee be 
unconstitutional, that that law would itself violate the due process 
clause. 

Now this is, of course, not the same sort of thing. 

[It seems to me that the question on a statute like this would be 
whether there was any reasonable basis on which it could presume 
that Congress could segregate out these types of cases. 

Mr. Sourwtne. Does it have to be reasonable? 

Mr. Harris. Yes, I think that the test of due process is reason- 
ableness. 

There is of course a presumption of reasonableness I think. 

Mr. Sourwrne. No, I mean does the exercise by the Congress of 
its authority under article II, section 2, paragraph 2, have to be 
reasonable ? 

Isn't that a discretion given to the Congress? 
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Mr. Harris. No, I do not think it is absolute any more than any 
other power of Congress. That is, I think it is subject to the limita- 
tions of the due process clause. 

Mr. Sourwine. You think that the due process clause gives anyone 
a right of appeal to the Supreme Court of the United States? Aren't 
you confusing the right to have your cause reviewed with the right 
to have it appealed to the Supreme Court ? 

Mr. Harris. I think it gives a person the right that his right of 
“— shall not be taken from him, except under due process of law. 
{r. Sourwine. Is there any right of appeal except by statute? 

Mr. Harris. No, I do not think there is, and I do not think that 
due process requires that a right of appeal be given. 

Mr. Sourwine. No, I would agree. 

Mr. Harris. And if all of the Supreme Court’s appellate jurisdic- 
tion were taken from it, it seems to me that that would probably be 
permissible. 

Mr. Sourwine. There are a lot of cases under which you can argue 
that you cannot take it at all. 

Mr. Harris. It is a problem of classification that it seems to me 
raises the problem. 

Mr. Sourwine. If the Supreme Court’s jurisdiction is taken away 
within a particular area affecting equally all persons within that area, 
there is no due process problem that arises, is there ? 

Mr. Harris. I think that would depend on whether the definition 
of the area itself violated the due process clause. I have given one 
example that I think would be a violation if you named a particular 
person. 

Mr. Sovurwrine. I am talking about what is in this bill. 

Mr. Harris. I would think a provision that the Supreme Court 
shall not have jurisdiction to hear appeals by Negroes would violate 
the Constitution. 

Mr. Sourwrine. There is nothing like that in this bill. 

Mr. Harris. No, but I point that out simply in answer to your 
suggestion or what I took to be your suggestion, that there are no 
limitations on the power of the Congress under article 3, section 2, 
paragraph (2). It seems to me that there are some due process limi- 
tations. The question then is what? 

Mr. Sourwrne. What I said might certainly be accepted as an 
intimation that that was a view. 

However, what I was trying to do was to get at your view on the 
constitutionality of the provisions of this bill. 

You have previously raised the due process question. 

Mr. Harris. Yes. 

Mr. Sourwrne. And I was wondering if you see any due process 
question, actual or possible, under this bill. 

Mr. Harris. I do see a possible question. 

Mr. Sourwitne. What is it? 

Mr. Harris. And I am not clear on what the answer to it would 
be. It does not seem to me an open or shut question either way as 
to whether the bill would be constitutional. 

Mr. Sourwrne. Which of the provisions there do you have in mind 
as raising a due process question ? 

Mr. Harris. I would think that they all raise some question. 
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Mr. Sourwine. In what way? 

Mr. Harris. But I am not sure that the answer would be the same 
case in all of them. It may be, for instance, that depriving the Su- 
preme Court of jurisdiction to review admissions to the State bar, 
that that entire category of cases might be accepted by the Court as 
a reasonable category and the elimination of that jurisdiction as not 
violating the due process clause. 

Some of the other matters, on the other hand, might be treated 
differently. I was a little bit surprised, incidentally, to hear the 
gentleman representing the Confederate States who preceded me 
expressing his resentment over the Supreme Court’s ever thinking 
that it could review State exclusions from the bar, because the Supreme 
Court’s first intervention in that field was on behalf of the former 
adherents of the Confederacy. 

Following the Civil War various States barred the practice of ex- 
Confederates’ practice of the law and in Ha parte Garland the Su- 
preme Court held these State laws were unconstitutional, that being, 
I think, the first Supreme Court ruling on the right to practice law 
before a State bar. 

Mr. Sourwine. There is no similitude between the Konigsberg 
and Schware cases and that situation, is there? There you had under 
construction a State statute which was declared and found by the 
Supreme Court to set up an unreasonable classification. Here you 
have cases of the exercise of a discretion by a board of bar examiners 
in a finding with respect to the character of an applicant. 

Mr. Harris. The cases obviously are not the same. 

I think the Missouri statute in the Garland case was held to be an 
ex post facto law. If you had a State statute which now barred from 
the practice of law anyone who had ever been a member of the Com- 
munist Party, you would have, I think, the same sort of question that 
was presented in the Garland case, though as a good Southerner I am 
not suggesting that adherence to the Confederacy would stand on the 
same footing as membership in the party. 

Mr. Sourwrne. In the Garland case was there involved the question 
of disbarment in effect or only the question of admissions? Did it 
seek to bar from the practice of law men who had been at the bar of 
those States but who had adhered to the Confederacy ? 

Mr. Harris. I would say both, 

Mr. Sourwine. It did then involve the taking away from a prac- 
ticing lawyer his right to his livelihood ? 

Mr. Harris. Both practicing or prospective. 

Mr. Sourwine. But it did involve the taking. If a statute of that 
nature was a statute and if a statute is bad it is bad, and if it included, 
as you say, an ex post facto feature of punishing a man by taking 
away from him his livelihood for a crime that was not a crime at the 
time it was committed, wouldn’t it be a considerably different principle 
from what is involved in the Schware and Konigsberg case ? 

Mr. Harris. I do not think so myself. I really do not think admis- 
sion to the bar stands on any different footing from disbarment. 

Mr. Sourwrne, Do you think a man has a right to admission to the 
bar? 

Mr. Harris. I think he has a right to be admitted to the bar with- 
out the interposition of unconstitutional obstacles, or that he has a 
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right to have his admission to the bar passed upon in consonance with 
constitutional principles. 

I think that he would have a right, for example, to a fair hearing 
before being denied admission to the bar. 

Now, unlike some of these other witnesses, I do not assume from 
those cases that a court cannot disbar Communists; I do not assume 
that membership in the Communist Party cannot be made a ground 
for disbarment. 

It seems to me it probably can. Certainly in the American Com- 
munications Commission v. Dowds in upholding the constitutionality 
of a non-Communist affidavit provision of the Taft-Hartley Act, I 
understand that case as saying that it is constitutional to bar union 
officers who are Communists or to bar Communists from union office. 
It seems to me that decision holds. 

Incidentally, I argued the case and lost it. If Communists can be 
barred from holding union office, it seems to me it would be surprising 
indeed if they cannot be barred from practicing law. I would suppose 
that they can be. 

One of the earlier witnesses was asked whether he knew of any 
cases that bore on the constitutionality of the bill. I would suggest 
that Truax and Corrigan may have some bearing. 

Mr. Sourwine. What is that case, sir? 

Mr. Harris. 7’ruazx v. Corrigan. 

Mr. Sourwine. Do you have the citation of the case / 

Mr. Harris. No, I’m sorry, I don’t. It was about 1920. It did not 
have to do with a Federal statute but it had to do with an Arizona 
statute taking from the State equity courts jurisdiction in certain 
types of picketing cases. 

Mr. Sourwine. Was that decided under the Federal Constitution ? 

Mr. Harris. It was decided under the Federal Constitution, pri- 
marily, I think, the equal protection clause. I am not sure that the 
case would be followed today. It was a 5-4 decision even then. 

Mr. Sourwine. Did it in any way deal with the right of the Con- 
gress to regulate the appellate jurisdiction of the United States 
Supreme Court? 

Mr. Harris. No, but I would suppose that the right of the States 
to regulate the jurisdiction of the State courts is not less than the 
right of the Congress to regulate the jurisdiction of the Federal 
courts. 

Mr. Sourwine. That would depend entirely upon what the State 
constitution provided, and whether the attempted regulations were in 
violation of the Federal Constitution. 

Mr. Harris. I meant as far as the Federal Constitution is con- 
cerned. 

Mr. Sourwine. You say the State power would be not less ? 

Mr. Harrts. I would say that as far as the Federal Constitution is 
concerned, the power of the State legislature to regulate the jurisdic- 
tion of State courts, I should think, would be no less than the power 
of the Congress to regulate the jurisdiction of the Federal courts. 

Mr. Sourwine. But the power of the Congress to regulate the juris- 
diction of the Federal courts was a specific grant carved out of the 
whole power, the power of the States is residual and not granted by 
the Constitution. 
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Mr. Harris. I do not assume that a residual power is any more 
restricted than a granted one. If the States are subject to the limi- 
tations of 

Mr. Sourwine. But it would be if the grant is absolute, as in terms 
this grant appears to be. 

Mr. Harris. Yes, that is exactly why I think the Truax and Corri- 
gan is relevant, showing that the grant is not absolute but is subject 
to the restrictions of the due process or in the case of the equal 

Mr. Sourwine. As you have stated it, it did not have anything to 
do with the grant in section 3, article 3 of the Constitution. 

Mr. Harris. No, no. Although the States presumably were 
granted authority to fix the jurisdiction of their courts as far as 
State law is concer ned, and that of course is not a Federal ques- 
tion 

Mr. Sourwine. No. 

Mr. Harris. Their authority in that regard was held in that case 
to be subject to the restrictions of the ‘14th amendment. Now I 
would supose that, on exactly the same basis, the authority of the 
Congress to fix the appellate jurisdiction of the Supreme Court would 
be subject to the due process clause of the fifth amendment. 

Mr. Sourwine. I see your point. It would fall entirely on the 
basis of a different amendment, however. 

Mr. Harrts. Yes. 

Mr. Sourwine. The State power does not come in the same line, 
nor would the restriction upon it fall in the same line as any restric- 
tion upon the congressional power. 

Now going back to due process, would you point out please the sec- 
tions in here—you said they all involve due process questions—would 
you please tell us how they do, so that we can see how the due process 
question is going to arise. 

Mr. Harrrs. Your first category is contempt of Congress cases. 

Mr. Sovrwrye. Is that what the bill says ? 

Mr. Harrts. Yes: 


Any case where there is gone into the question of validity of any action or 
proceeding against a witness charged with contempt of Congress. 

In those cases, the Congress, instead of punishing contempt itself, 
is resorting to the Federal courts for punishment of this offense. It 
is invoking the judicial power of the United States, and yet at the 
same time it is singling out this class of cases as one that may not go to 
the Supreme Court. Now does this involve an issue of due process 
or does it not? 

Mr. Sourwine. The Congress could initially in writing the con- 
tempt statute, or could now “by way of a repeal and substitution pro- 
vide in a contempt statute that the cases should be tried before special 
three-judge courts and that the judgmens of those courts should be 
final; could it not? 

Mr. Harris. I am not sure. I think there is a question, as I say, 
it is not something that I would 

Mr. Sourwrne. Is that a question because of the subject matter 
here or because you question the right of the Congress to set up a 
three-judge court and make its decision final on appe: al. 

Mr. Harris. No, I raise the question rather than answer it, but I 
question whether Congress can single out particular categories of 
cases and exclude them from Supreme Court review. 
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Mr. Sourwine. Hasn’t that been done in a number of occasions 

Mr. Harris. The type of case that you pose, the type of statute 
that you pose of a three-judge court with final powers of decision, I 
would think that the constitutionality of that stood on a clearer foot- 
ing than the constitutionality of the provision in this bill, as there 
your distinction would be more procedural and less substantive than 
it is here. 

Mr. Sourwrne. You mean there the review by the Supreme Court 
was not in fact excluded. 

Mr. Harris. No. I think in the situation you are supposing of a 
three-judge court with the final power of decision, it would apply for 
the future to all of this general category of cases, and I think that 
that might stand on a better footing as regards due process than a 
statute singling out 4 or 5 subject matters and saying that the Court 
cannot review them. 

Mr. Sourwine. But this three-judge court proposition would apply 
perhaps to only a particular subject matter. That has been done 
before in our jurisprudence ; hasn’t it ? 

Mr. Harris. Well, I can recall that in the aluminum case the final 
power of decision was vested in the court of appeals. There were, 
of course, particular reasons for doing that. 

The Supreme Court could not get a quorum. But if you had cer- 
tain general categories of cases, and a reasonable basis for specifying 
a different procedure with regard to them not ending in Supreme 
Court review, I would think that in some cases that could be done 
consistently with the Constitution. 

Mr. Sourwrne. Yes, but you say here you don’t think it can be. 

Mr. Harris. No, I said that Iam doubtful about it. I do not regard 
it is at all an open-and-shut question. 

Mr. Sourwine. You do not think this is a reasonable category, and 
therefore it raises a due-process question / 

Mr. Harrts. I think that that is the due-process question. I think 
that if the Supreme Court concluded that these were not reasonable 
categories, that they would hold that there was a violation of due 
process. 

Now I have given you, for example, some examples of categories 
that I am sure it would hold were not reasonable, such as colored 
people, or Democrats or Republicans. Whether any of these cate- 
gories would be held not reasonable, I do not know, but I think that 
there is a question. 

Mr. Sourwrye. What is it that a man may not be deprived of with- 
out due process of law ? 

Mr. Harris. Life, liberty, or property. 

Mr. Sourwine. Does a man have any property in an appeal or a 
right of appeal to the Supreme Court of the United States? 

Mr. Harris. I do not think that the problem is whether he has 
property. 

Certainly in criminal prosecutions liberty is at stake, and the ques- 
tion is rather whether he is being deprived of it without due process 
of law. Then from there your question would be whether a procedure 
which singles out this particular category of cases and excludes it 
from Supreme Court review is due process. 
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Now to take the contempt-of-Congress cases, for example; I should 
suppose that the argument in support of excluding them from Su- 
preme Court review is that contempt of congressional committees is 
widespread, that it is interfering with the work of those committees, 
that you need a speedy and final resolution of contempt prosecutions 
in order for congressional committees properly to do their work, and 
so on. 

That is the sort of argument I would think would be made in sup- 
port of it, and I think I have already indicated the other way. 

Mr. Sourwine. Does any person have a right to have his cause ad- 
judicated in more than one court? Can it be lack of due process to 
fail to provide a review procedure in a higher court ? 

Mr. Harris. I think it can, if the refusal to provide appellate pro- 
cedure involves an unreasonable classification. If it applied to every- 
body, I think it couldn’t. I don’t think that 

Mr. Sourwrne. But when you are dealing with a class of crime, 
when you make the appellate procedure available or withdraw it with 
respect to a particular class of crime, that cannot be said to be an 
unreasonable classification of persons, can it, even if your class of 
crime is so narrow as a particular offense ? 

Mr. Harris. If it were so narrow as to be a particular offense, I 
think it might be held to be invalid. 

Mr. Sourwine. I do not mean “particular offense” in the sense of 
what is done by one individual, but I mean a particular offense, a 
particular offense in the sense of anybody who does it commits a crime. 

Mr. Harris. I am not sure that the McCardle statute which was 
aimed at a particular case would be decided the same way these days. 
I am a little bit surprised that some of the people have defended it 
who have. 

According to some of the historical accounts of the decision, I think 
the Supreme Court rather welcomed avoiding the hot potato that 
was involved in that case, and probably welcomed having Congress 
take the jurisdiction away from it. But the precedent has usually 
been regarded as a very bad one of having the Congress move to bar 
a particular appellant or a particular case from the Supreme Court 
because of fear how it might decide. 

Mr. Sourwine. Is that what McCardle did? 

Mr. Harris. Yes. 

Mr. Sourwine. Not in terms. 

Mr. Harris. Not in terms, but in purpose. 

Mr. Sourwrtne. The McCardle statute in terms, as you know, did 
not withdraw anything from the Supreme Court. It did not bar 
anything from the Supreme Court. It simply repealed a prior grant 
of authority. 

Mr. Harris. Of authority. 

Mr. Sourwine. And the Supreme Court said, “We have no appel- 
late authority except that which Congress gives us.” 

Mr. Harris. And they said, “We have no authority to go behind 
the motives of Congress in passing the statute.” 

Mr. Sourwine. That used to be good law, they would not interfere 
with matters political as they call them. 

Mr. Harris. I am not sure that. it is still good law. 

Mr. Sovurwine. Certainly the Supreme Court has narrowed the 
field of what they will consider politically and of what they will keep 
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their hands off. Would you continue, sir, with the other points there 
which you consider raise the question ¢ 

Mr. Harris. The next category of eases which would be withdrawn 
from Supreme Court review are those involving the validity of any 
action of any officer or agency of the executive branch of the Gov- 
ernment with respect to individuals whose retention may impair the 
security of the United States Government. 

I have cut that down. I take it that the general category is cases 
involving the security or loyalty of United States employ ees. 

Here again, as I suspect that we both recognize, we are dealing 
with a very uncertain field of law in which the precedents are few 
and far between. My own feeling is that elimination of Supreme 
Court review of these cases might not raise the problems that it 
would in some of the other situations. 

It may be that I am simply influenced by the many years that 
passed without this ever being the subject of litigation at all. 

Mr. Sourwine. Aren’t you really just saying that, if the Supreme 
Court makes up its mind not to let the Congress do this, they are 
going to find a basis for declaring the act of Congress unconstitu- 
tional ? 

Mr. Harris. I do not know that I would pitch it that strongly, 
but when you say something is unconstitutional, you can use ‘the 
phrase in 2 or 3 different ways. 

You can use it to mean—if I say it is unconstitutional that may 
mean that I think it ought to be, it may mean that I think the Supreme 
Court would so hold it. The latter may be the practical definition. 

Mr. Sourwtne. Which way did you intend to use it with respect 
to the provisions of this bill? 

Mr. Harris. I think it would present a constitutional issue for de- 
cision by the Supreme Court, and I think that it would be a sub- 
stantial question. 

How the Court would decide it, I do not know. I think it might 
decide differently under one subsection than under another. 

What I wish to do is express my disagreement with some of the 
prior witnesses who have said that there is no limitation whatever 
upon the power of Congress to say what cases may go to the Supreme 
court and what may not. 

I take it that you may agree with me at least if the legislation were 
written in the language of ‘classes of appellants. 

Mr. Sourwtne. Wouldn’t you say that, in view of (1) the long line 
of Supreme Court cases which have held that the appellate power 
of the Supreme Court was achieved only by grant from the Congress, 
and that it had no appellate power not granted by the Congress, and 
(2) the somewhat substantially shorter line of cases which represent 
the only divergent view, that is Mr. Storey’s view, that the appellate 
power of the Supreme Court under article III is a constitutionally 
gi ranted power but is subject to the exceptions and regulations of the 
Congress, and that when the Congress by act purports to grant cer- 
tain “appellate powers, it is in fact only by implication, by leaving 
them out of the specific grant language, indicating the powers that it 
wants to restrict or to keep from the court, and (3) the further fact 
that the Supreme Court, so far as we have been able to find, has never 
held that Congress did not have the power to regulate or make ex- 
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ceptions to the Supreme Court’s jurisdiction, find a virtual necessity 
in the holding that so long at least as Congress makes a reasonable 
classification it may make exceptions. 

Mr. Harris. Yes, I would agree with that. I think the problem is 
the reasonableness of the classification. 

Mr. Sourwrne. And you say you have doubts as to the reasonable- 
ness of all five of the classifications in this bill. 

Mr. Harris. Doubts as to all five, but not the same degree of doubt 
exactly. 

Mr. Sourwrne. Yes. Which ones do you think are the worst? 

Mr. Harris. I think in any criminal case that you have got a greater 
problem to begin with than in a civil case. I tend to think also that 
the cases involving government employment may be the easiest 
ones from the standpoint of upholding the statute. 

Mr. Sourwine. All right, sir. 

I’m sorry I have asked so many questions. I hope I have not un- 
duly prolonged the matter here, but I did want to get your views 
clearly on the record. 

Mr. Harris. Thank you. It has been a pleasure. 

Mr. Sourwrne. Is there anything else you want to add, sir? 

Mr. Harris. No, I do not think so. Thanks. 

Senator Hruska. We want to thank you, Mr. Harris, and I do 
thank you on behalf of the subcommittee for your appearance here 
and your contribution to the hearing in this case. 

(Whereupon, at 5:30 p. m., the subcommittee adjourned to recon- 
vene at 10a.m. Tuesday, March 4, 1958.) 
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TUESDAY, MARCH 4, 1958 


Untrep States SENATE, 
SuscoMMITreeE To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Security Act, 
AND Oruer InTeRNAL Security Laws, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 
The subcommittee met, pursuant to recess, at 10: 30 a. m., in Room 
424, Senate Office Building, Senator John Marshall Butler presiding. 
Also present: J. G. Sourwine, chief counsel; Benjamin Mandel, 
research director; F. W. Schroeder, chief investigator, and Robert 
C. McManus, investigations analyst. 
Senator Butter. The subcommittee will come to order. 
I think there are some insertions to be made in the record. 
Mr. Sourwine. Mr. Chairman, I offer the following for the record. 
From the Library of Congress Legislative Reference Service, briefs 
in support of and in opposition to the constitutionality of this bill. 
Senator Butter. It will be made a part of the record. 
(The document referred to is as follows:) 


Tue LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., February 19, 1958. 
To: James O. Eastland, Chairman, Internal Security Subcommittee. 
From: James P. Radigan, Jr., Senior Specialist in American Public Law. 
Subject: Briefs in Support of and in Opposition to the Constitutionality of 
S. 2646. 
In respone to your request received February 12, 1958, for briefs in support of 


and in opposition to the constitutionality of S. 2646, the following two are 
submitted. 


I. Brier IN SUPPORT OF THE CONSTITUTIONALITY OF S. 2646 


The constitutionality of S. 2646 depends upon the constitutional power of the 
Congress to regulate the appellate jurisdiction of the Supreme Court. The 
pertinent provision reads: 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the Supreme Court shall have original 
Jurisdiction. In all the other Cases before mentioned, the Supreme Court shall 
have appellate Jurisdiction, both as to Law and Fact, with such BExceptions, 
and under such Regulations as the Congress shall make (Art. III, Sec. 2, Cl. 2). 

The plain meaning of the words of this provision of the Constitution is such 
as to permit of but one construction, viz: Congress can regulate, as it proposes 
in S. 2646, the appellate jurisdiction of the Supreme Court. Words of the Con- 
stitution are to be given the meanings they have in common use. Tennessee 


v. Whitworth ( (1886) 117 U. S. 139, 147) ; Fairbanks v. United States ( (1901) 
181 U. S. 288, 287). 
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While the appellate power of the United States extends to all cases within 
the judicial power of the United States, actual jurisdiction under the power is 
confined within such limits as Congress sees fit to prescribe. J/artin v. Hunter 
((1816) 1 Wheat. 304, 337); The Francis Wright ( (1882) 105 U. 8. 381, 385) ; 
Be parte Yerger ((1869) 8 Wall. 85, 98). See also Luckenbach 8. 8. Co. v. 
United States ( (1926) 272 U. S. 533) and St. Louis, R. R. Co. v. Taylor ( (1908) 
210 U. S. 281). 

Where the Congress has been granted a discretionary power, it may use 
any means within the scope of the grant. Hepburn v. Griswold ((1870) 8 Wall. 
603); Champion v. Ames (the Lottery case) ((19038) 188 U. S. 321). “Not 
only may whole classes of cases be kept out of the jurisdiction altogether, but 
particular classes of questions may be subjected to reexamination and review 
while others are not.” The Francis Wright ( (1882) 105 U. S. 381, 386). 

As right of appeal is not essential to due process, Reetz v. Michigan ( (1903) 
188 U. S. 505) ; Lott v. Pittman ( (1917) 243 U.S. 588) : Luckenbach S. S. Co. v. 
United States ( (1926) 272 U. S. 533) ; District of Columbia vy. Clawans ( (1937) 
300 U. S. 617), S. 2646 raises no question of due process. 

It, therefore, is submitted that the plain meeting of the pertinent provision 
of the Constitution authorizes the Congress to limit the appellate jurisdiction 
of the Supreme Court as is provided by the terms of S. 2646. 


II. Brier IN OPPOSITION TO THE CONSTITUTIONALITY OF S. 2646 


No provision of the Constitution is without effect, Knowlton v. Moore ( (1900) 
178 U. 8S. 41, 87). However, every provision must be compared, Marbury v. 
Madison ( (1803) 1 Cr. 137), and reconciled Cohens v. Virginia ( (1821) 6 Wheat. 
264), with the others, as it is well settled that the Constitution is to be regarded 
as one whole and construed accordingly, Prout vy. Starr ( (1903) 188 U. S. 537, 
543). As a meaning cannot be attributed to a provision that will defeat rather 
than effectuate the constitutional purposes of other provisions, United States v. 
Classic ( (1941) 313 U. 8. 299), manifestly the power of Congress to make excep- 
tions to the appellate jurisdiction of the Supreme Court must be exercised with 
due regard to the provision of the Constitution vesting appellate jurisdiction in 
the Supreme Court, cf. United States v. Bitty ( (1908) 208 U. S. 393, 399). 

One of the great leading purposes of the Constitution, which must be kept 
constantly in view, Ev parte Yerger ( (1868) 8 Wall 85, 101), is that the Consti- 
tution provides the Supreme Court as the tribunal for its final interpretation, 
Dodge v. Woolsey ((1856) 18 Howard 331). Subsections 1 and 2 of the pro- 
posed bill in effect abrogate this purpose, including the interpretation of the 
protections guaranteed by the fifth amendment to which all persons within the 
territory of the United States are entitled, Wong Wing v. United States ( (1896) 
163 U. 8. 228, 238). 

Cengress cannot under its power to make exceptions to the appellate jurisdic- 
tion of the Supreme Court subordinate, as is proposed by 8. 2646, the provisions 
of the supremacy clause (art. VI, sec. 1, clause 2) to laws enacted by the States. 
It is to be borne in mind that the Constitution is as much a part of the law of 
every State as its own local laws and constitution. This is a fundamental prin- 
ciple in our system of complex national polity, Hauenstein v. Lynham ( (1880) 
100 U. S. 483). The Constitution would not be in practice or in fact the supreme 
law of the land if S. 2646 were enacted, as the judges of several courts could 
finally determine its meaning, cf. Dodge v. Woolsy, supra. Subsections 3, 4, and 
5 of the bill would permit State courts to decide with finality the constitution- 
ality of the subject matters covered. 

It, therefore, is submitted that S. 2646 is unconstitutional because it violates 
the true intents and purposes of article III and of article VI, section 1, clause 2, 
of the Constitution of the United States. 


Mr. Sourwrne. A letter and a statement from Whitney North Sey- 
mour. Mr. Seymour was supposed to be a witness. His letter states 


why he cannot be. 
enator Butter. That will be made a part of the record. 
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(The document referred to is as follows :) 


Simpson THACHER & BARTLETT, 
New York, N. Y., February 28, 1958. 
Re S. 2646. 
Hon. J. G. SoURWINE, 
Chief Counsel, Internal Security Subcommittee, 
Committee on the Judiciary, 
Senate Office Building, Washington, D.C. 

DEAR Mr. SourwIneE: I had hoped to be able to testify before the subcommittee 
on March 5, in accordance with the arrangements which you were kind enough 
to make to suit my convenience. Unfortunately, family illness which has just 
developed will prevent me from attending in person. However, I have prepared 
a statement which would have been the basis of my testimony and I enclose 15 
copies herewith. I hope that this statement can be aécepted in lieu of my 
testimony. 

I am very sorry for this development and express again my appreciation of 
your courtesy. 

With kind regards, 

Sincerely yours, 


WHITNEY NortH SEYMOUR. 


STATEMENT OF WHITNEY NortH SEYMOUR OF NEW YORK, ON SENATE BILL No. 
2646 


I am a member of the New York bar with an office at 120 Broadway, New 
York, and have been a practicing attorney for more than 34 years. I was 
Assistant Solicitor General of the United States from 1931 to 1933, and except 
for that period have been associated with and a member of a large New York 
law firm where my experience has been principally in the trial and appellate 
courts, State and Federal. I was formerly president of the Association of the 
Bar of the City of New York, formerly vice president of the New York County 
Lawyers’ Association and I am presently a member of the board of governors 
and of the house of delegates of the American Bar Association. I was formerly 
a member of the committee on federal judiciary and formerly chairman of the 
special committee on individual rights as affected by national security of the 
American Bar Association. I have studied the American system of government 
and particularly the balance of powers betwen the three branches of government, 
and have lectured on law and government in various universities. I was in- 
vited by counsel to the subcommittee to testify in connection with S. 2646. Un- 
fortunately, family illness prevents me from appearing in person and I hope 
that this statement may be considered in lieu of oral testimony. It is made 
as an individual and not on behalf of any organization. 

I respectfully submit that Senate No. 2646 should not be adopted. Any such 
tampering with the Supreme Court’s appellate jurisdiction is undesirable and 
dangerous. It would upset the balance of powers. It would interfere with the 
independence of the judiciary. To take away review of important questions in 
the highest Court, because of disagreement with decisions of the Court, would 
ultimately destroy the integrity of judicial review. Withdrawal of the par- 
ticular areas covered by this bill would leave important questions to the prob- 
ably conflicing decisions of lower courts, with no way to resolve those conflicts. 
These results would be extremely serious and no difference of opinion about 
particular decisions should induce Congress to take such action. 

The idea of limiting or tampering with the appellate jurisdiction of the Su- 
preme Court because of disagreement with decisions or for other reasons has 
long been opposed by the organized bar. 

In 1953 Senator Butler introduced a joint resolution (S. J. Res. 44) proposing 
an amendment to the Constitution, which, among other things, would have pro- 
hibited such interference with appellate jurisdiction as is now proposed. In 
prophetic language he said that a— 

“* * * dangerous loophole that would be plugged up by the proposals in this 
joint resolution is the one whereby Congress has the power to diminish or 
abolish the present power of the Supreme Court to hear and decide appeals in- 
volving constitutional questions, except to such extent as the Court itself, in 
the exercise of its own discretion, may deem advisable * * *. 
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“Upon several occasions, during attacks upon the Court’s independence, there 
have been threats to strip it of the right to review cases raising constitutional 
issues. Such threats found expression as recently as the 1937 controversy.” 

Groups and leaders of the organized bar have given long and careful study 
to the power granted in clause 3 of the Constitution whereby Congress may 
legislate as to the appellate jurisdiction of the Supreme Court. The constitu- 
tional amendment proposed by Senator Butler in 1953 had previously been 
recommended by the Association of the Bar of the city of New York in 1947, by 
the New York State Bar Association in 1949 and by the American Bar Associa- 
tion in 1950. 

The late Mr. Justice Roberts, after he resigned from the Supreme Court, 
strongly advocated the necessity for protection of the independence of the judi- 
ciary. Writing in the American Bar Association Journal (35 ABAJ 1 (1949)), 
he commented on the McCardle case (7 Wall. 506 (1868) ), which had recognized 
the authority of Congress to remove the appellate jurisdiction of the Supreme 
Court, that such action as that of Congress there— 

“* * * has never been done again. Nothing like it has ever been attempted, 
but it was done for political reasons and in a political exigency to meet a sup- 
posed emergency.” 

The real issue before this committee, so far as this bill is concerned, ought 
not to be whether some members differ with some of the Court’s decisions (as 
to which every citizen and Senator is entitled to his own opinion), but rather 
whether the balance of powers should be unhinged by this sort of legislation. 
It is imperative, in our system of government, that no one branch of govern- 
ment be subservient to the other branches and that the courts retain the ulti- 
mate freedom to exercise independent judgment. No court can be completely 
independent if it is forced to feel that, when its decisions are unpopular, it may 
be stripped of its right to hear and decide similar cases. In the field of in- 
dividual rights, such a shadow on the independence of courts might seriously 
jeopardize those rights. 

The importance of an independent judiciary has always been emphasized. 
Alexander Hamilton outlined the problem clearly in No. 78 of the Federalist: 

“The complete independence of the courts of justice is peculiarly essential in 
a limited constitution. By a limited constitution, I understand one which con- 
tains certain specified exceptions to the legislative authority ; such, for instance, 
as that it shall pass no bills of attainder, no ex post facto laws, and the like. 
Limitations of this kind can be preserved in practice no other way than through 
the medium of the courts of justice; whose duty it must be to declare all acts 
contrary to the manifest tenor of the constitution void. Without this, all the 
reservations of particular rights or privileges would amount to nothing.” 

At a hearing in January 1954 on the Butler amendment, Mr. Harrison Tweed, 
a leading New York lawyer, testifying before a subcommittee of this committee 
(speaking of congressional removal of the Supreme Court’s appellate jurisdic- 
tion) said: 

“Since the time at which Congress will be tempted to restrain the Court will 
be one of controversy and political pressure, congressional action will not be 
taken deliberately and with the desire to do the sound and farsighted thing, 
but rather, with the desire to accomplish the particular purpose to which it is 
committed and which has been frustrated by the Court. Remembering that the 
issue in controversy will be one that cuts deep into governmental philosophy or 
economic welfare, it seems clear that it is wrong that it should be decided in such 
an atmosphere and in such haste.” 

A great leader of the American bar, Elihu Root, at the time when the recall 
of judges and judicial decisions was suggested, expressed the point with clarity 
when he said: 

“If the people of our country yield to the impatience which would destroy the 
system that alone makes effective these great impersonal rules and preserves 
our constitutional government, rather than endure the temporary inconvenience 
of pursuing regulated methods of changing the law, we shall not be reforming, 
we shall not be making progress, but shall be exhibiting * * * the lack of that 
self-control which enables great bodies of men to abide the slow process of 
orderly government rather than to break down the barriers of order when they 
have struck the impulse of the moment.” 

A 1949 report of the American Bar Association’s committee on jurisprudence 
and law reform (at page 11) noted that congressional limitation of the Supreme 
Court’s appellate jurisdiction was a potential danger because 
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“This direct and easy closing of all roads to the Supreme Court that Ameri- 
eans have grown to regard as highways leading to judicial protection that is 
always available might well be the device of the next cyclical effort to circum- 
vent the principal check upon the executive or the legislative branch of govern- 
ment under our system.” 

This rather echoed Hamilton, quoting Montesquieu, in No. 78 of the Federalist: 

“For I agree, that ‘there is no liberty, if power of judging be not separated 
from the legislative and executive powers.’ ” 

As the late Edwin A. Falk, an outstanding lawyer who was chairman of the 
committee of the Association of the Bar which actively supported the Butler 
amendment, said: 

“To Locke’s ‘Wherever law ends, tyranny begins’ there always should be 
added the truism that wherever courts suffer an invasion of their independence, 
law ends.” 

As you will have learned from the secretary of the association, consistently 
with its earlier position favoring a constitutional amendment to prevent inter- 
ference with the appellate jurisdiction of the Supreme Court, the American Bar 
Association, at its recent meeting in Atlanta, declared its opposition to this bill. 
In response to an inquiry from Senator Wiley as to the views of the association, 
the board of governors recommended to the house of delegates that the house 
adopt a resolution opposing the bill. A similar recommendation was made by the 
special committee on individual rights as affected by national security, of which 
I am a member, and a copy of the report of that committee is attached hereto. 
The house of delegates adopted the following resolution in opposition to S. 2646: 

“Whereas, in 1949 the American Bar Association adopted a resolution urging 
the Congress to submit to the electorate an amendment to the Constitution of 
the United States, to provide that the Supreme Court of the United States shall 
have appellate jurisdiction in all matters arising under the Constitution; and 

“Whereas, S. 2646 now pending before the Congress, if enacted, would forbid 
the Supreme Court from assuming appellate jurisdiction in certain matters, con- 
trary to the action heretofore taken by this association and contrary to the 
maintenance of the balance of powers set up in the Constitution between the 
executive, legislative, and judicial branches of our Government: Now, therefore, 
be it 

“Resolved, That, reserving our right to criticize decisions of any court in any 
case and without approving or disapproving any decisions of the Supreme Court 
of the United States, the American Bar Association opposes the enactment of 


Senate bill 2646, which would limit the appellate jurisdiction of the Supreme 
Court of the United States.” 


February 1958, No. 53 


AMERICAN BAR ASSOCIATION REPORT OF THE SPECIAL COMMITTEE ON INDIVIDUAL 
RIGHTS AS AFFECTED BY NATIONAL SECURITY 


The committee by majority vote favors the resolution recommended by the 
board of governors that the American Bar Association oppose Senate 2646. 

S. 2646 would withdraw from the appellate jurisdiction of the Supreme Court 
five types of cases which are now reviewable in that Court. They may be 
summarized as cases involving: congressional committees; executive security 
programs; State security programs; school boards; or admissions to the bar. 
The proposal obviously stems from disagreements with some recent decisions 
of the Supreme Court in these fields. 

The integrity and uniformity of judicial review and the independence of the 
judiciary are vital to our system of government. If they are impaired, individual 
rights will be imperiled. Since maintenance of individual rights is the most 
notable distinction between our system and the Communist system, and the one 
on which we must rely to rally the hearts and minds of men to our cause, their 
impairment would also, in a broad sense, injure our national security. 

The bill would leave lower courts to make final decisions in the fields with- 
drawn from Supreme Court jurisdiction. We do not believe it sound to prevent 
review in the highest Court of such important questions. The lower courts may 
differ among themselves so that there may be great confusion in decisions. 
Resolutions of such conflict is a historic contribution of review in the Supreme 
Court. It is difficult to conceive of an independent judiciary if it must decide 
cases with constant apprehension that if a decision is unpopular with a tempo- 
rary majority in Congress, the Court’s judicial review may be withdrawn. 
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In 1950 the association took action favoring a constitutional amendment 
which would go far to preclude such tampering with the Supreme Court’s ap- 
pellate jurisdiction. The logic of that position requires opposition to the present 
proposal. 

Ross L. MAtong, Chairman, 
ARTHUR J. FREUND, 
WILLIAM J. Fucus, 
CHARLES G. MORGAN, 
WHITNEY NorRTH SEYMOUR. 


Mr. Sourwine. A letter with an attachment from Mr. R. Carter 

Pittman, whose statement has previously gone into the record. 
Senator Butter. The letter will be made a part of the record. 
(The document is as follows :) 


PITTMAN, KINNEY & POPE, 
ATTORNEYS AT LAW, 
Dalton, Ga., February 27, 1958. 
Hon. James O. EASTLAND, 
Chairman, Internal Security Subcommittee, 
Senate Office Building, Washington, D.C. 

Dear SENATOR EASTLAND: I am not surprised that Dean Erwin N. Griswold 
of Harvard Law School should have been invited by Senator Hennings to 
testify before your subcommittee on Senate bill 2646. Dean Griswold’s book, 
The Fifth Amendment Today, has been lately cited frequently by the Supreme 
Court as justification for its unjustifiable decisions on the fifth amendment. 
Since my statement, now on file with the committee, may be regarded as un- 
worthy of consideration in view of Dean Griswold’s title, position, and re- 
sources for research, I attach hereto a photostatic copy of Dean Griswold’s 
letter to me of June 16, 1954. 

In order that you may fully understand the contents of this letter it is 
necessary that I explain that Dean Griswold had an article in the June 1954 
issue of the American Bar Association Journal on the fifth amendment. Upon 
reading it I discovered that some of the historical materials in the article was 
based on an article by me appearing in the June 1935 issue of the Virginia Law 
Review and, indeed, that a part of his material was copied verbatim from my 
article. I called the dean’s attention to my discovery. His letter is a confes- 
sion without the claim of the privilege against self-incrimination. 

Thereafter Dean Griswold prepared a booklet on the subject, of 82 pages, 
financed by the Ford Foundation Fund for the Republic. In his booklet, which 
was mailed free to judges and others in sensitive positions all over America, 
Dean Griswold sanctioned and urged the extension of the privilege far beyond 
any possible meaning of the unambiguous words of the amendment itself and 
beyond that justified by its history. He went back to the original sources 
cited by me in 1935 and, incidentally, corrected a printer’s error. Instead of 
citing my article (which he said in his letter of June 16, “should have been 
cited and would have been cited if not in a speech”), he used my citations, 
in the very teeth of his own estimate of proper ethics. Dean Griswold did 
insert as the first sentence of his booklet: “The material in this little book 
is not presented as a scholarly essay”—But the Supreme Court has stricken 
that from his book just at it has stricken the Lawrence amendment from the 
fifth. 

My article on the fifth amendment, which demonstrates the chimerical basis 
of the Griswold opus, appeared as a lead article in the June 1956 issue of the 
ABA Journal. 

The Ford Foundation Fund for the Republic replied to many lawyers of 
America that it just didn’t have any heart or inclination to follow Griswold 
with Pittman and so that is the story. 

Respectfully, R. CARTER PITTMAN. 
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Law ScHoor or Harvarp UNIVERSITY, 
Cambridge, Mass., June 16, 1954. 
R. CARTER PITTMAN, Esq., 
Dalton, Ga. 


Dear Mr. PrrtMAN: Thank you very much for your letter of June 8. 

Of course, I-am much indebted to you'for-your article on the history of the 
fifth amendment. I can only say that I regret that it was published in the 
Virginia Law Review rather than in the Harvard Law Review. As you know, 
this is the only substantial treatment of the history of the fifth amendment, and 
I found it invaluable in the preparation of my speech. 

Indeed, your article should have been cited. However, as I have indicated, 
it was first written as a speech, and it is not too easy to include citations in 
speeches. 

Yes, I have talked with Mark Howe about the Anne Hutchinson and Wheel- 
wright episode. 

I read with much interest your article in the May 1954 issue of the American 
Bar Association Journal. I am glad to have your picture available there, too. 
The June issue of the Harverd Law Review contains two very critical reviews 
of the Crosskey volumes, written by two members of our faculty here. 

Thank you again for writing me. 

With best wishes, 

Very truly vours, 
ERwWIN N. GRISWOLD, Dean. 


Mr. Sourwine. A letter and statement from Dean Griswold of 
Harvard University Law School. 

Senator Burier. Dean Griswold’s statement will be made a part 
of the record. 

(The document referred to is as follows :) 


Law ScHoor or Harvarp UNIVERSITY, 
Cambridge, Mass., February 28, 1958. 
J. G. SouRWINE, Esq., 
Chief Counsel, Subcommittee on Internal Security, 
Senate Office Building, Washington, D. C. 

DEAR Mr. SouRWINE: Thank you very much for your letter of February 22. 

I appreciate your willingness to accept a statement from me with respect to 
S. 2646. I am enclosing the statement herewith, and trust that it will reach you 
on time. 

With best wishes, 

Very truly yours, 
Erwin N. Griswo.p, Dean. 





STATEMENT FILED BY ERWIN N. GriswoLtp WITH THE INTERNAL Security Sup- 
COMMITTEE OF THE COMMITTEE ON THE JUDICIARY OF THE UNITED States SENATE 


“My-name ‘is Erwin N. Griswold. I reside at 36 Kenmore Road, Belmont, 
Mass. I am the dean of the Harvard Law School, but I speak in this statement 
for myself, and in no sense for Harvard University or Harvard Law School. 
I am also during the current year the president of the Association of American 
Law Schools. I do not in this statement speak for that association or any of 
its members. 

I have read and carefully considered S. 2646, which would limit the jurisdic- 
tion of the Supreme Court of the United States in certain specified classes of 
eases. The classes listed are obviously suggested by certain decisions of the 
Supreme Court, with some of which I disagree. There are others where FI 
think I would have stated the conclusion in somewhat different language. 

S. 2646 is probably constitutional. But not everything that is constitutional 
is wise or desirable. It seems to me, though, that S. 2646 is contrary to the spirit 
of the Constitution, and that its enactment would not be a wise exercise of the 
powers given to the Congress by the Constitution. It is of the essence of the 
Constitution that we have an independent judiciary. We will not have an 
independent judiciary if the Congress takes jurisdiction away from the Supreme 
Court whenever the Court decides a case that the Congress does not like. 

The present proposal is, in many ways, like the Court-packing plan advanced 
by President Roosevelt in 1987. That was, in essence, an executive attack on 
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the independence of the courts, which the President sought to make effective 
through an exercise by Congress of its power to increase the number of judges 
on the Court. This was, in my opinion, an unwise and unfortunate proposal. 
I was one of those who appeared as a witness before the Senate Judiciary Com- 
mittee in 1937 in opposition to the Court-packing plan. Because of the deter- 
mined opposition of many citizens and many Senators, that proposal was de- 
feated despite the vigorous activity of the executive branch of the Government. 

It is, I think, the clear evaluation of history that the Court-packing plan was 
both unwise and unnecessary. The people believe deeply in their hearts in the 
importance of maintaining a free and independent judiciary. Of course, any 
decision of the courts should be subject to responsible criticism. But the Su- 
preme Court as an institution plays an essential role in our Government, and 
stands very high in the regard of the people. The provisions of S. 2646 are 
clearly punitive in purpose and effect. The enactment of this bill would, in my 
opinion, be an excessive and unfortunate exercise of congressional power. 

It is the American tradition to criticize court decisions freely, and that is as it 
should be. No one thinks that courts are inevitably right; but they are the in- 
stitutions which are established in our system to make decisions in justiciable 
controversies, to resolve the difficult questions where there are conflicting claims 
of right. Decisional law has always grown and developed by a process of trial 
and error. Where a case has been found to have gone too far, it is later quali- 
fied or distinguished, or even overruled. This is the function of courts. It is 
through this process, as the future Lord Mansfield said more than 200 years 
ago, that decisional law “works itself pure.” There is no doubt that this process 
will continue in decisions of the Supreme Court. No possible good that I can 
see will be served by taking away from the Supreme Court power to perform this 
judicial function in the types of cases specified in the pending bill. 

Moreover, the enactment of S. 2646 could only lead to conflicts in decisions 
of the lower courts, and resulting intolerable confusion. The bill takes away 
jurisdiction in the Supreme Court to review decisions in certain classes of 
cases. The district courts, the courts of appeals, and other Federal courts, 
would still retain jurisdiction to decide these cases. It is obvious enough that 
the decisions of these lower courts throughout the country could not be always 
consistent. Without final authority in the Supreme Court to resolve these 
conflicts, the country’s law on these important matters would become a patch- 
work. It would be one thing in one State or circuit, and another thing in 
another. At that point, I think that it would soon become apparent that having 
no Supreme Court for these matters, we would have to invent one. Thus, if 
S. 2646 should be enacted, it would inevitably have to be repealed to eliminate 
the legal chaos which it would produce. 

At the recent meeting of the house of delegates of the American Bar Asso- 
ciation held in Atlanta, Ga., on February 25, 1958, that body adopted a resolu- 
tion opposing the enactment of S. 2646. It was plain from the discussion that 
there were many members of the house of delegates who did not themselves 
agree with particular decisions of the Supreme Court. Nevertheless, there 
was wide agreement that these differences of opinion could not be wisely dealt 
with by depriving the Supreme Court of authority to decide these cases. When 
the matter was put to vote, there were only a few scattered No’s. I am not 
the one to present this resolution of the house of delegates to this committee. 
But I was a member of the house, and voted for it. I am setting forth the 
text of the resolution as an appendix to this statement. 

The Supreme Court is an essentially conservative institution. It is in the nature 
of things that it should be the subject of controversy, since the questions which 
come to it are difficult and important ones. But the Court is the balance wheel 
in our Government, proceeding slowly and deliberately, always disinterested 
and dispassionate. It keeps us from swinging too far one way or the other. 
Throughout our history, the Court has, on the whole performed well the essen- 
tial function of keeping our Government on a sound middle course. The United 
States would not work well in the long run with a weak Supreme Court, just 
as it would not work well with a weak Congress or a weak Executive Depart- 
ment. All three branches of the Government are essential, and the Supreme 
Court should not be impaired in carrying out its important tasks as one of 
the truly independent and coordinate branches of our Government. If the 
Supreme Court is once made subservient, which would be the effect of the 
enactment of S. 2646, a great conservative influence, which has played a key 
part in the successful functioning of our Government, would be substantially 
impaired. 
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In summary, I am opposed to the enactment of S. 2646 because: 

1. It is contrary to the spirit of the Constitution which requires the main- 
tenance of a free and independent judiciary. 

2. It is unwise, even if it should be constitutional. 

3. It would be thoroughly unpopular once the public understands what: is 
involved, just as the court-packing plan touched something deep in American 
emotions, and resulted in widespread public opposition. 

4. It would lead to confusion and conflict, since there would be no means of 
resolving the inevitable contradictions among the many lower Federal courts. 

5. It would impair a fundamental and essentially conservative influence in 
our Government. 

APPENDIX 


RESOLUTION ADOPTED BY THE HOUSE OF DELEGATES OF THE AMERICAN BAR ASSOCIATION 
AT ITS MEETING HELD IN ATLANTA, GA., ON FEBRUARY 25, 1958 


Whereas in 1949 the American Bar Association adopted a resolution urging 
the Congress to submit to the electorate an amendment to the Constitution of the 
United States, to provide that the Supreme Court of the United States shall have 
appellate jurisdiction in all matters arising under the Constitution ; and 

Whereas S. 2646 now pending before the Congress, if enacted, would forbid the 
Supreme Court from assuming jurisdiction in certain matters, contrary to the 
action heretofore taken by this association and contrary to the maintenance of 
the balance of powers set up in the Constitution between the executive, legislative, 
and judicial branches of our Government: Now, therefore, be it 

Resolved, That, reserving our right to criticize decisions of any court in any 
case and without approving or disapproving any decisions of the Supreme Court 
of the United States, the American Bar Association opposes the enactment of 
Senate bill 2646, which would limit the appellate jurisdiction of the Supreme 
Court of the United States. 


Mr. Sourwrine. A letter and a statement from Dean Roscoe Pound. 
Senator Butter. Dean Pound’s statement will be made a part of 
the record. 


(The document referred to is as follows :) 


LAW ScHOOL oF HARVARD UNIVERSITY, 
Cambridge, Mass., March 1, 1958. 
J. G. SoURWINE, Esq., 
Chief Counsel, Committee on the Judiciary, United States Senate, 
Washington, D. C. 


DEAR MR. SouRWINE: I am obliged by your letter of February 19. It would not 
be easy for me to go to Washington in person and I am glad to be able instead of 
going to send a statement. 

My statement does not cover the first of the two key issues of which you write. 
It seems to me enough to say that if Congress does have the power (which seems 
fairly clear) the particular exercise of it in this case would be very unfortunate. 
I have confined myself therefore to that proposition. 

With all good wishes. 

Yours very truly, 


Roscoe Pounp. 


STATEMENT OF Roscor PouNpb, UNIVERSITY PROFESSOR EMERITUS AT HARVARD AND 
ForMER DEAN OF THE HaArvARD Law ScHOOL, FORMERLY COMMISSIONER OF 
APPEALS OF THE SUPREME COURT OF NEBRASKA 


As one of the Citizens Advisory Committee of the Commission on Government 
Security following its meeting in May 1957, I had occasion to make a thorough 
study of the recent decisions of the Supreme Court of the United States which 
seem to have chiefly motivated the bill in question. Also I have read and con- 
sidered carefully the address “States’ Rights, Security, and the Supreme Court” 
delivered by Hon. Louis C. Wyman, attorney general of New Hampshire, before 
the National Association of Attorneys General in June 1957, which is the most 
thorough presentation of the case for such a bill which has been presented. 
Consideration of these decisions may well be our starting point. The cases 
in question fall into five groups. 
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1. Cases finding the line between maintaining the general security and main- 
taining freedom of individual holding and expression of religious, political, 
economic, and philosophical opinions. In a constitutional government operat- 
ing under law this is a difficult task with which government has been preoc- 
cupied from the beginning. 

In the present connection it is coming to be drawn by the Supreme Court of 
the United States as a distinction between speculative opinions held or ex- 
pressed as to religion, politics, economics, and social organizations, on the one 
hand, and active endeavor to overthrow the established legal order, on the 
other hand. This has been brought out especially in cases of attempted barring 
of individuals from professions or occupations because of former association 
with political Communists or advocacy of political or economic Communist 
theories. Schware v. Board of Bar Examiners (353 U. 8. 232 (1956) ) ; Konigs- 
berg v. State Board of California (352 U. 8. 252 (1957)); Sweezey v. State of 
New Hampshire (354 U. 8S. 234 (1957)); and Yates v. U. 8. (354 U. S. 298 
(1957) ). 

Cases maintaining constitutional guaranties of fair prosecution of persons 
charged with or suspected of acts or association inimical to the general secu- 
rity. Here belong (a) cases of relief from double prosecution and punishment 
for one act—WNelson v. Pennsylvania (350 U. 8. 497 (1956)); (6) provision of 
fair opportunity to obtain review of a criminal trial, Griffin v. Illinois (351 U. S. 
12 (1956)); (c) provision of full opportunity to know and meet the case urged 
against an accused, Watkins v. U. 8. (854 U. 8. 178 (1957) ). 

3. Cases enforcing a requirement of actual decision upon charges preferred 
and prohibiting summary action on charges, Service v. Dulles (354 U. 8S. 353 
(1957) ). 

4. Cases safeguarding the privilege against self-incrimination—insisting there 
is no presumption to be drawn from assertion of the constitutional privilege. 
Such a case is Slochower v. Board of Education (350 U. 8S. 551 (1956) ). 

5. Cases applying strict construction of penal statutes and regulations—a 
fundamental proposition of Anglo-American law. Such a case is Cole v. Young 
(351 U. 8. 536 (1956) ). 

It is worthwhile to look at these cases in some detail. 

In Schware v. Board of Bar Examiners (353 U. S. 232 (1956)), it was held 
that a State cannot exclude a person from the practice of law or from any 
other occupation in a manner or for reasons that contravene the provisions of 
the 14th amendment as to due process of law and equal protection of the laws. 
Justices Frankfurter, Clark, and Harlan held due process of law was violated, 
considering that Communist affiliation 15 years before application was made 
to take the bar examination did not make the applicant “a person of questionable 
character.” It should be noted (1) that there was here no clear or present 
danger in practice of law by a onetime Communist, who was now in no way 
taking part in any organization advocating or attempting to subvert our institu- 
tions, (2) there was nothing in advocacy of theoretical communism of itself to 
show bad character. 

In Konigsberg v. State Board of California (353 U. 8S. 253 (1957)), there 
was denial of an application for admission to the bar. In an opinion by Mr. 
Justice Black, five judges held that the evidence did not rationally support a 
finding that the petitioner had failed to prove he was of good moral character. 
Justices Frankfurter, Clark, and Harlan considered that the case should be sent 
back to the Supreme Court of California to certify the ground on which its denial 
of relief from the holding of the State bar was grounded. There was nothing 
to indicate that there was anything involved beyond former adherence to a 
party advocating Communist economic and political views as distinguished from 
subversive activity. 

In Sweezy v. State of New Hampshire (354 U. S. 234 (1957)), there was a 
prosecution for contempt in refusing to answer questions as to a lecture given 
by Professor Sweezy at the State university and concerning the Progressive 
Party and its adherents, under a State subversive activities act. Upon peti- 
tion of the attorney general! the State trial court propounded the questions to 
the witness and on his refusal to answer adjudged him in contempt. This 
judgment was affirmed by the State supreme court. It was reversed by the 
Supreme Court of the United States. 

Two categories of questions put to the witnesses are discussed by the State 
supreme court and by the Supreme Court of the United States. 

(1) Questions having to do with certain lectures delivered to a class at the 
University of New Hampshire at the invitation of the members of the faculty 
teaching a course in the humanities. The questions were: “What was the sub- 
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ject of your lecture? Didn’t you tell your class * * * that socialism was in- 
evitable in this country? Did you advocate Marxism at that time? Did you 
express an opinion or did you make the statement at that time that socialism 
was inevitable in America? Did you in this last lecture or in any of the former 
lectures espouse the theory of dialectical materialism?” 

(2) Questions as to the “Progressive Party and its predecessor, the Progres- 
sive Citizens of America ; whether his wife was active in forming the Progressive 
Citizens of America, and was she working with individuals who were members 
of the Communist Party; was C. B. active in forming the Progressive Citizens 
of America; was C. B. active in the Progressive Party in New Hampshire; did 
C. B. work with your present wife in 1947; did a meeting at the house of A. W. 
in 1949 have anything to do with the Progressive Party?” 

Four judges, Chief Justice Warren, and Justices Black, Douglas, and Brennan 
held that conviction for contempt in refusing to answer these questions as to 
a lecture delivered by the witness at a State university and relating to the 
Progressive Party and its adherents was in violation of the 14th amendment 
where there was no reference in the legislation authorizing the inquiry as to 
the kind of evidence which the legislature desired to have so that it cannot 
be said authoritatively that the legislature directed the attorney general to 
cover the facts upon which the witness is questioned. Lack of indication that 
the legislature desired the information which the attorney general sought to 
elicit was to be treated as want of authority to seek it. 

Two justices (Mr. Justice Frankfurter and Mr. Justice Harlan) concurred 
in reversing the judgment of conviction but rejected the reasons given in the 
opinion of the Chief Justice that where the attorney general interrogated the 
witness with respect to the witness’ knowledge of the Progressive Party and 
its adherents he infringed the witness’ rights with respect to political activity 
which are protected by the due process clause in the 14th amendment and such 
infringement was not justified by a remote and shadowy threat in the origin 
and contributing elements of the party and the witness’ relation to them. 

Two justices (Mr. Justice Clark and Mr. Justice Burton) dissented on the 
ground set forth in the dissent of Mr. Justice Clark in the Watkins case 
discussed below. 

It seems reasonably clear that nothing is settled finally by this case and that 
in the orderly course of decision a sound result will sooner of later be reached. 
Reaching it will not be accelerated by cutting off appeal to the Supreme Court 
of the United States and leaving application of the Federal Constitution on 
this subject to determination of the 11 courts of appeal. 

In Yates v. United States (354 U. S. 398 (1957)), there were 3 cases of in- 
dictment in 1 count for conspiracy contrary to the Smith Act to (1) advocate 
and teach forcible overthrow of the Government of the United States; (2) 
to organize a society as the Communist Party of the United States to advo- 
cate and teach such forcible overthrow of the Government of the United 
States. As to (1) the trial court refused instructions that the advocacy not of 
an abstract doctrine but of concrete action toward such forcible overthrow 
was meant. The court of appeals held such instruction unnecessary because 
conspiracy required some overt act which would satisfy the element of action. 
As to (2) both the trial court and the court of appeals held that the word 
“organize” as used in the Smith Act was a continuing proceeding during the 
life of the organization. This was reversed by the Supreme Court of the 
United States. Only seven justices sat. 

As to point (1) the opinion of the court by Justice Harlan, Chief Justice 
Warren, Justices Frankfurter and Burton (four justices), held that the statute 
forbade not an abstract doctrine of forcible overthrow of the Government of the 
United States but action directed to such overthrow so the instruction 
on that point should have been granted. Justices Black and Douglas agreed 
but added that tendered instructions according to which the defendant could 
be convicted for advocating action were not allowable under the Constitution. 
Justice Clark dissented holding that the instructions given by the trial court were 
correct and sufficient. 

As to point (2) the opinion of the Court by Justice Harlan, held that the 
term “organize” must refer to the creation of a new organization sincé the 
Communist Party was organized in 1945, while the indictment was filed in 
1951, and prosecution therefore was barred by the statutory limitation of 2 
years. This was concurred in by Chief Justice Warren, and Justices Frank- 
furter, Black, and Douglas. Justices Burton and Clark dissented. 
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(3) It was held in the opinion of the Court (six justices, Clark, J. dissent- 
ing) that the Supreme Court had the power to direct acquittal where the evi- 
dence in the record would be clearly insufficient upon a new trial; that the 
evidence was so insufficient as to five of the defendants, as to whom acquittal 
was ordered, but not as to nine who were ordered to be retried (Black and 
Douglas, JJ. dissenting) and that overt acts in furtherance of the conspiracy 
could be proved by participation in meetings of the Communist Party although 
participation was lawful in itself. 

II. Cases maintaining a constitutional guaranty of fair prosecution of persons 
charged with or suspected of acts or associations inimical to the general security. 
Here belong (a) cases of relief from double prosecution and punishment for 
one act. Such a case is Nelson v. Pennsylwania (250 U. S. 497 (1956)). This 
ease holds that when Congress has enacted legislation occupying a particular 
field, State legislation coinciding therewith is as ineffective as State legislation 
in opposition to it. It will be assumed that Congress intended to supersede 
State legislation on the subject, where there is danger of serious conflict with 
administration of the Federal program. The same question is involved in 
labor legislation, in legislation on the border between State and interstate 
commerce, and as to trusts and restraint of trade. But the third proposition 
of the proposed bill meets only the case of legislation to control subversive 
activities. Why single out this one instance in which there is a clear inter- 
ference with State administration of justice? 

(b) Cases making provision for fair opportunity to obtain review of a trial. 
Here the case complained of is Griffin v. Illinois (351 U. S. 12 (1956)). This 
was a case of denial to a person convicted of felony in a State court of a 
transcript of the trial proceedings from which to prepare a bill of exceptions, 
which by State statute was provided to persons sentenced to death, but the 
convicted person in the instant case could not procure this because of poverty. 
Deprivation of this transcript was held deprivation of due process of law in 
a 5 to 4 decision. This case adapts the 14th amendment to the procedure in 
criminal cases today and makes for a real equality before the law. I am con- 
fident that the opinion of mankind will not concur in the pronouncement of the 
Legislature of Georgia “that the effect of this decision is to place upon each 
of the States the duty of guaranteeing the financial ability of every Communist 
and felon to exercise constitutional rights.” That financial ability should not 
be a prerequisite of securing exercise of constitutional rights ought not to be 
an arguable question in the United States. (See Willcox and Blaustein, the 
Griffin Case—Poverty and the 14th amendment, 43 Cornell Law Quarterly 1 
(1957) .) 

(c) Cases providing full opportunity to know and meet the case urged against 
the accused. Two cases of this sort are complained of. 

Jencks v. United States (353 U. S. 657 (1957)) was an indictment of the 
president of a labor union for falsely swearing in an affidavit filed with the 
National Labor Relations Board that he was not a member of and had no 
affiliation with the Communist Party. At the trial he asked for inspection of 
reports to the Federal Bureau of Investigation by two witnesses about activities 
and occurrences to which they had testified at the trial. The motion was denied 
and he was convicted. Reversed by the Supreme Court of the United States, 
eight justices sitting. Brennan, J. delivered the opinion of the Court and four 
justices concurred. It was held (1) that defendant was entitled to an order re- 
quiring the Government to produce the reports for his inspection where they 
contained statements of Government witnesses as to activities and occurrences 
to which they testified at the trial; (2) that the producing of Government docu- 
ments to the trial judge for his ruling as to relevancy and allowability without 
hearing the accused was disapproved of; and (3) that if the Government exer- 
cised its privilege to withhold the reports in the public interest the prosecution 
must be dismissed ; and (4) that it was for the Government and not for the trial 
judge to determine the question of the public interest in this connection. Burton 
and Harlan, JJ. held that the documents should be produced for examination be- 
fore the trial judge to determine whether they were relevant and were privileged 
as claimed by the Government, but they agreed to reversal of the judgment of 
conviction because of the instructions as to membership and affiliation with the 
Communist Party. 

Frankfurter, J., who joined in the opinion of the Court agreed with Justices 
Burton and Harlan that the instructions were erroneous. 

Clark, J. considered the instructions sufficient and dissented. 

Watkins v. United States (354 U. 8. 178 (1957) ). Eight justices sat. 
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In this case a labor union official and organizer as a witness before a sub- 
committee of the House Committee on Un-American Activities refused to answer 
questions as to whether certain persons had been in the past members of the 
Communist Party, on the ground that this was not pertinent to the subject of 
inquiry by the subcommittee. The statute made it criminal for a witness before 
a congressional committee to refuse to answer any question pertinent to the 
question under inquiry. Judgment of conviction was reversed by the Supreme 
Court of the United States in an opinion by Warren, C. J., four judges con- 
curring. It was held (1) where the witness objects on the ground that the ques- 
tion is not pertinent the committee must state for the record what is the subject 
under inquiry at the time and how the question put is pertinent thereto. (2) 
The evidence did not show what the question under inquiry at the time was so as 
to make it known to the accused. Frankfurter, J. (1 of the 5) added that the 
scope of the inquiry must be defined with sufficient clearness to safeguard a 
witness against danger of vagueness and that had been no such definition of the 
subject. 

Clark, J. dissented holding that pertinency of the question had been shown 
sufficiently. He agreed that the question between him and the majority of the 
Court was whether the system of inquiry practiced by the committee provided 
adequate safeguards for the protection of individual rights of free speech. In 
view of recent examples of what may be done from good motives by committees 
in the course of investigation, the importance of reasonable checks upon’ the 
inquiry has become evident. 

III. Cases requiring actual decision upon the charges made: insisting there 
shall be no summary action on charges of disloyalty or relations with subversive 
organizations. 

In this connection the case referred to is Service v. Dulles (354 U. 8. 363 
(1957) ). 

In this case a foreign service officer in the Department of State was repeatedly 
investigated as to his loyalty and as to whether he was a security risk. The 
State Department Board decided in his favor and its decision was approved by 
the Deputy Under Secretary. Later the Loyalty Review Board of the Civil Serv- 
ice Commission found against him and recommended his discharge. Thereupon 
on this basis, the Secretary of State, without reading the evidence and making 
an independent determination whether the evidence justified discharge, dis- 
charged him. The district court sustained the discharge as an exercise of the 
absolute discretion conferred upon the Secretary of State to discharge em- 
ployees where necessary or advisable in the interest of the United States. This 
was affirmed by the court of appeals. The judgment of the court of appeals was 
reversed by a unanimous Court, seven judges sitting. 

It was held in an opinion by Harlan, J. that the discharge was contrary to 
the loyalty and security regulations of the Department of State by which the 
Secretary of State was bound. The relevant provision was: “The discharge shall 
be reached after consideration of the complete file, arguments, briefs, and testi- 
mony presented.” The case was remanded for compliance with that provision. 

IV. Cases safeguarding the privilege against self-incrimination, holding that 
no presumption is to be drawn from assertion of the constitutional privilege. 

Here the case complained of is Slochower v. Board of Education (350 U. 8. 551 
(1956) ). 

A professor in Brooklyn College, an institution of the city of New York, was 
summarily discharged for claiming the privilege against self-incrimination in 
refusing to answer questions as to past membership in the Communist Party at 
a hearing before a congressional committee investigating national security. In 
previous appearances before a State legislative committee and a board of the 
college faculty as to membership in the Communist Party, he had testified fully 
and the university authorities had his testimony at the time of his discharge. 
They acted under a provision of the city charter requiring discharge without 
notice or hearing of a municipal employee who invoked the privilege against 
self-incrimination in refusing to answer legally authorized questions into his 
official conduct. Proceedings for review were dismissed by the State trial court 
and the dismissal was sustained by the anpellate division and the court of 
appeals. This judgment was reversed in an opinion by Mr. Justice Clark, 
Justices Reed, Minton, and Burton dissenting. The provision of the municipal 
charter was held to involve denial of due process of law. Justices Black and 
Douglas, who voted with the majority, reiterated the view they expressed in 
Wyman v. Updegraff (344 U. S. 183 (1952) ). 
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Mr. Justice Clark said: “The privilege against self-incrimination would be 
reduced to a hollow mockery or a conclusive presumption of perjury.” (p. 557.) 
Mr. Justice Black had said in Wyman v. Updegraff, supra: “Tyrannical totali- 
tarian governments cannot safely allow their people to speak with entire freedom. 
I believe with the framers that our free government can.” (344 U. 8. 183, 199 
(1952).) 

V. Cases applying the rule of strict construction of penal statutes and regu- 
lations—a fundamental proposition of Anglo-American law. 

The case complained of in this connection is Cole v. Young (351 U. S. 536 
(1956))). In that case the Summary Suspension Act of 1950 empowered the 
head of specified Government agencies to dismiss employees summarily when 
necessary in the interest of national security. The head of the Department of 
Health, Education, and Welfare summarily dismissed an employee holding a 
“nonsensitive” position who was charged with “sympathetic association with 
Communists.” The act made determination by the head of an agency that a 
dismissal was necessary, conclusive, and final so that appeal to the Civil Service 
Commission, which would otherwise have been open to the employee under the 
Veterans Preference Act, was cut off. Action by the employee for a declaratory 
judgment that the discharge was in contravention of the Veterans Preference 
Act was dismissed by the district court, and this action was affirmed by the 
court of appeals. Reversed by the Supreme Court of the United States, the 
justices deciding 6 to 3. The opinion was delivered by Mr. Justice Harlan, 
holding that “national security” in the act has reference only to activity directly 
connected with the safety of the Nation as distinguished from the general wel- 
fare; and as there was no determination that the employee’s position was related 
to the national security in this sense, the executive order implementing the 
Summary Suspension Act was invalid insofar as it allowed summary dismissal 
without determination as to relation between the employee’s work and the 
national security. 

Justices Clark, Reed, and Minton dissented in an opinion by Mr. Justice Clark. 

Going back to cases finding the line between maintaining the general security 
and maintaining freedom of individual holding and expressing of religious, eco- 
nomic, political, and philosophical opinions, I recall well the time when I was 
an undergraduate (my college class was 1888) when everyone had mortal terror 
of anarchists. The philosophical anarchists were perfectly harmless except as 
their theories were misjudged and misapplied by the bomb-throwing anarchists 
who were under general attack. One of the leaders among the philosophical 
anarchists, in the student body of which I was one, afterward became a bishop 
in the Episcopal Church. On matters of personal conduct, respect for law, and 
belief in the established order, he was thoroughly sound. But he did not believe 
in maintaining society by force. At one time he was near being thwarted in 
his ambitions as a theological student and a minister because of something he 
had said when a student about theoretical adjustment of relations and ordering 
of conduct without resort to force. 

Another student in the late 1880’s of the last century who was a vigorous 
debater and regularly took the side of the philosophical anarchists, afterward 
became a leading member of the bar and was for a time one of the regents of the 
State university. 

In the last 10 years the Supreme Court of the United States has had a hard 
task of maintaining the constitutional guaranties of free speech and free 
political, economic, and sociological opinion in a time of excitement in which 
years for the political and economic order are easily aroused and dissents from 
established modes of belief are suspect, and there is pressure for overriding 
the guaranties of individual freedom which are at the foundation of our polity. 
The Court has been finding its way by the process of applying reason to experi- 
ence and testing experience by reason by which our law has grown, and is steadily 
working out a sound body of interpretation and application of the constitutional 
guaranties to new conditions. The opinions complained of were rendered within 
the last few years, and some of the most important by less than a majority of the 
full bench of the Court. There is every reason for saying that in the orderly 
course of judicial decision a sound body of judicial determination will be worked 
out and there will be no need of legislative interference with the development 
of interpretation and application of the Bill of Rights and the 14th amendment 
to meet new problems in the light of old principles. 

I submit, therefore, the proposed bill is unnecessary. It provides only a partial 
remedy if one is needed. It involves serious reversal of our constitutional polity 
to take the matters complained of out of the domain of the courts, and this is 
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not attempted beyond cutting off review of decisions on questions of Federal 
constitutional law by the State courts from review by the Supreme Court of the 
United States. As the judges in the State are bound by the Constitution the 
only result would be that each State supreme court could take its own view of 
the Bill of Rights and as to the fundamental liberties of mankind so that on 
questions of constitutional law we might be 1 people today and 48 tomorrow. 
But many questions as to the Bill of Rights could get into the Federal courts: 
and then there could be independent construction in each of the 11 cireuits. 
Or conceivably the courts of appeal might hold themselves bound by the deci- 
sions of the Supreme Court of the United States at the time when it had review- 
ing power and so might unite in applying the decisions now complained of. 
While if the bill were enacted it would cut off direct review of State decisions 
by certiorari it would not cut off upholding of the constitutional guaranties by 
the Federal courts by habeas corpus in cases where the State courts acted in 
contravention of the 14th amendment, and thus would lead only to a chaotic 
condition of pronouncements by courts not reviewable and so not capable of 
being reduced to a consistent body of law. 

Specifically what in these decisions is complained of as justifying the bill? 

First, it is complained that they have made nugatory the investigating powers 
of Congress, apparently assuming that in order to be effective congressional in- 
vestigation must be free from judicial check. At the outset of our constitutional 
history it was found necessary by the first nine amendments of the Federal 
Constitutien to limit exercise of both legislative and executive powers of the 
Federal Government in derogation of the rights of individuals. Experience. has 
shown abundantly that legislative investigations are capable of serious abuses. 
It has been the task of the Supreme Court of the United States to deiine in 
particular cases, by laying down principles of decision, what is not permissible 
in the course of congressional investigations in view of the Bill of Rights. Unless 
this can be done judicially the guaranties of the Bill of Rights remain mere 
preachments. 

Second, it is considered that the Court has impaired, so far as substantially 
to nullify, the Government security program. Hence its appellate jurisdiction as 
to that program is to be taken away. If this is carried out as it is put it too 
would mean making of the Bill of Rights a mere preachment as to any program 
for security set up by Congress or by the Executive, thus abandoning a cardinal 
principal-of our polity. 

Third, it is said that the decisions in question take away the right of the-people 
to protect themselves through their State government from subversive activity 
at the State level. The Nelson and Sweezy cases are cited here. But since the 
14th amendment due process of law has become a national concern. Of the 2 
decisions objected to, 1 has to do with the difficult questions arising when both 
State and national legislation on the same subject create danger of conflict and 
double vexation or unreasonable inflictions upon the individual. Experience has 
shown the need of applying principles to such conflicts. 

As to the Sweezy case, State legislative investigation has proved to involve 
the same possibilities of abuse as has Federal. Each calls for restraint imposed 
by judicially administered constitutional law. 

Fourth, we are told that the bill will preserve home rule over our schools. 
But home rule, fundamental as it is in our polity, does not mean full authority 
in the local government to suppress free holding and on proper occasions and im 
proper places expressing opinions on religious, political, and economic subjects. 
The truth is that the danger to the general security from free discussion of 
questions of economics and politics in colleges and universities has been enor- 
mously exaggerated. These institutions are not to be thought of in terms 
of grade schools. Teaching in colleges is not like teaching of spelling or of the 
multiplication table. Teaching in an atmosphere of free discussion does not 
mean that everything a teacher says will he at once accepted by his hearers as 
gospel. The idea that no political or economic heresy is to be allowed to con- 
taminate college teaching belongs to Soviet rather than to American education. 

Fifth, the decisions in the Schware and Konigsberg cases are said to infringe 
the freedom of the States to determine the qualifications for practice of law. But 
in the crowded world of today the power of the individual to make a livelihood 
for himself by free choice of occupation for which he shows himself fitted by 
character, training, and ability cannot be cut off in a free land by attaching labels 
on the basis of past association with advocates of political or economic heresies 
or even association with those shown subsequently to have been active and not 
merely theoretical believers in overthrow of government. There must be rea- 
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sonable limits within which ambitious youth may make and later correct 
mistakes. 

In summary, the bill, however well intentioned, can achieve no useful result 
and has possibilities of achieving much mischief. 

1. The decisions themselves of which complaint is made are not the threats 
to the general security or hindrances to needed protection against subversive 
activities against the Government that they are assumed to be. They serve to 
define and maintain a balance of the general security and guaranteed rights and 
to maintain it against well meant hasty and overzealous governmental action. 
There is no occasion for radical departure from our characteristic American 
constitutional polity. 

2. If there were any need, the remedy proposed is partial and ineffective. It 
covers only a part of what is claimed to call for correction and even that part 
at most imperfectly. 

3. It would be reasonably certain to lead to clashes of Federal and State 
courts, since the Constitution expressly provides that the judges in every State 
shall be bound thereby and any conflict becomes a Federal question. 

4. It would lead to a confused body of decisions of 11 independent Federal 
courts of appeals and 48 State supreme courts, with no final reviewing authority, 
or else to the Federal courts of appeals, holding themselves bound by and so 
following the decisions of the Supreme Court of the United States at the time 
it had reviewing authority—the cases of which complaint is now made—would 
leave things as they are as to all matters passed on in those cases. 

5. As to cases decided by the highest State courts, should those courts decide 
contrary to the provisions of the Federal Constitution, if direct review is cut off 
remedies such as habeas corpus could often be had in the Federal courts, and 
although review of these proceedings by the Supreme Court would be cut off, the 
Federal courts of appeals would be able to make the constructions and applica- 
tions of the Federal Constitution complained of very much what they are now. 

I submit that the proposed legislation is unnecessary and if enacted would be to 
a great extent futile and for the rest productive of confusion ané@ altogether 
mischievous. 


Mr. Sourwine. A letter and statement from Mr. Edward A. Rum- 
ely of the Committee for Constitutional Government, Inc. 

Senator Burter. Mr. Rumely’s statement wil] be received and made 
part of the record. 

(The document referred to is as follows :) 


COMMITTEE FOR CONSTITUTIONAL GOVERNMENT, INC., 
New York, N. Y., February 28, 1958. 
Hon. WILLIAM E. JENNER, 
Senate Office Building, Washington, D. C. 


Deak SENATOR JENNER: I am Very sorry that I am so overwhelmed with my 
duties here that I cannot make a personal appearance at the hearings on 
Senate bill 2646. 

However, I have worked up a statement, copy of which is enclosed, which I 
wish to file. I am sorry that my own costly experience with a congressional com- 
mittee requires my taking exception to section 1 of Senate bill 2646. 

You are doing a service highly worth while. 

Sincerely yours, 


Epwarp A. RuMELY, Evecutive Secretary. 


STATEMENT OF Epwarp A. RuMELY RE SENATE BILt 2646, FILrep WITH THE 
SENATE COMMITTEE ON THE JUpICIARY, FEBRUARY 27, 1958 


My name is Edward A. Rumely. I am executive secretary of the Commit- 
tee for Constitutional Government, with offices at 205 East 42d Street, New 
York, N. Y. I regret my inability to accept the kind invitation extended 
through your chief counsel, Mr. Sourwine, to testify before you, with respect 
to Senate bill 2646. Instead, I offer on my own behalf only the following com- 
ments, based in part on my personal experience and observations, for your 
consideration. 


STATEMENT 


In 1937, when the attempt was made to pack the Supreme Court with five ad- 
ditional members, I acted as executive secretary for the National Committee to 
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Uphold Constitutional Government, of which Frank E. Gannett was the founder 
and chairman. That committee, in 5 months, poured out millions of letters 
and 15 million franked statements defending the independence of the Court 
against executive invasion. 

The extent to which the public was interested was evidenced by the fact that 
the cost of this educational campaign, $250,000, was secured from 13,000 indi- 
viduals giving less than $20 each. Now, again, the proper function of the 
Supreme Court is a matter of grave issue. 

I cannot concur in the first provision of the pending bill, which would take 
from the Court the right to hear an appeal in a case where a defendant is 
charged with contempt of Congress. I myself, was voted (183-175) in contempt 
of Congress in August 1950. The Buchanan committee, with the aid of leaders 
of labor union monopolies, had built up a nationwide propaganda, I would say 
largely because I had been instrumental in distributing 850,000 copies of a 
book, The Road Ahead, which showed how British trades unions took England 
into socialism, poverty and socialized medicine. The case was tried in the 
district court, in the District of Columbia, where I was convicted, because I had 
refused to name the quantity purchasers of The Road Ahead and other literature 
which the Committee for Constitutional Government distributed. 

I was convicted, fined and sentenced to imprisonment, but the sentence was 
suspended. Through right of appeal to the court of appeals and even the 
Supreme Court against invasion of my rights by a committee of Congress, I was 
protected against the unconstitutional proceedings of a congressional committee 
violating the first article of the Bill of Rights. Finally, a historically im- 
portant, unanimous decision of the Supreme Court, March 9, 1953, upheld the 
position I had taken. 

Just as it was important to protect the Supreme Court against the proposal of 
the Executive, to pack it with five additional members, and to protect an in- 
dividual against the unconstitutional demands of congressional committee, 
so now it is highly important to keep the Supreme Court from invading the 
legislative functions of government, as it did in the desegregation decision, which 
was contrary to precedent and was based upon unsound ideology, as for example 
that of Gunnar Myrdal, a Swedish socialist. 

Of course, any officer or agency of the executive branch should be free to 
eliminate from service employees whose retention might impair the security of 
the United States Government. There should be no right of appeal against any 
State statute or executive regulation, the purpose of which is to control sub- 
versive activities, 

It is a breakdown of the Constitution to take from the States matters left in 
the States’ hands under the Constitution, and which they can handle with 
greater effectiveness than a highly centralized government. Of course, educa- 
tion is a State function, and the Supreme Court should not attempt to take from 
State control any rule, bylaw or regulation adopted by the educational authorities 
within a State. 

States should be left to regulate all matters in which they have not specifically 
vielded their authority to the Federal Government, in the Constitution. A case 
in point is regulation of the admission to the practice of law in State courts. 

In sections 2, 3, 4 and 5 of the proposed bill, limitation of the appellate juris- 
diction of the Supreme Court is highly desirable, in fact necessary because the 
Supreme Court has gone out of bounds into an area where, instead of interpreting 
law, it is, in fact and in practice, legislating. 

Opposition to the first section of Senate bill 2646 is called for in order that a 
citizen may be protected against the abuse or power by one branch of the Gov- 
ernment. In all the other sections of the bill, the issue is the invasion of States 
rights by a branch of the Federal Government. 

The decisions of the Supreme Court have tended, more and more, to break 
down the independence of the States and to move this country toward central- 
izing power in the Federal Government. Hitler, at one stage, made the state- 
ment that his first years were consumed in breaking down the independence of 
the German states and moving their powers and functions to Berlin. 

We have already gone far toward centralizing powers in Washington. and 
taxes in the Federal Government, and this process needs to be checked and 
reversed. Provisions 2, 3, 4 and 5, in Senate bill 2646 are a step in this direction. 


Mr. Sourwrtne. This [indicating] is a letter in the nature of a 
statement from John Lord O’Brian of Washington, D. C. 
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Senator Burier. Mr. O’Brian’s letter in the nature of a statement 
will be received and made a part of the record. 
(The document referred to is as follows :) 


CovineTton & BURLING, 
Washington, D. C., March 8, 1958. 
Hon. James O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, 
Washington, D. C. 


Dear Mr. CHAIRMAN: In accordance with the invitation of your Subcommittee 
on Internal Security, I am submitting this statement of my views on 8. 2646, 
a bill to limit the appellate jurisdiction of the Supreme Court of the United 
States. I appreciate the courtesy of your invitation and respectfully request 
that this statement be included in the record of the hearings now being held 
by the subcommittee. 

The bill would withdraw from the Supreme Court of the United States 
appellate jurisdiction to review cases arising from the investigative functions 
of Congress, the security program of the executive branch of the Federal Gov- 
ernment, State antisubversive legislation, local governmental rules concerning 
subversive activities of public-school teachers, and, finally, the admission of 
persons to the practice of law within the individual States. 

I am unalterably opposed to the bill. In voicing my opposition, I speak on 
the basis of more than half a century of familiarity with American public law, 
both in an official and in a private capacity, and more than 40 years of 
active practice at the bar of the Supreme Court. Further, I have had a con- 
tinuing interest in the problems of antisubversive and national security legis- 
lation since World War I, during which I served as head of the War Emergency 
Division of the Department of Justice. In this capacity during most of that 
period I was responsible for the administration of the civilian laws relating 
to the war and for the supervision and internment of alien enemies. As counsel 
for the Government I also presented the arguments before the Supreme Court 
in the first series of sedition cases, including the Debs and Schenck cases, in 
which the Court unanimously upheld the validity of the Espionage Act of 
1917. 

I object to S. 2646 because it is an attempt to strip citizens of the protection 
of judicial review by the highest court of our land, a protection that has 
existed since the first days of our Republic. The bill is a direct attack on our 
Federal system of government, threatens the independence of our judiciary, 
and brushes aside as unimportant all considerations of personal freedom. As 
such, it is so sweeping and so squarely at odds with our constitutional structure 
as to cast grave doubt on its constitutional validity. 

I say this fully aware of the constitutional provision permitting Congress 
to legislate certain exceptions to the jurisdiction of the Supreme Court. But 
our basic charter must be read as a whole and in the light of the major pur- 
pose of its authors to establish an institutional system capable of maintaining 
freedom and conducting effective government amid the changing and unfore- 
seeable demands of the future. The validity of S. 2646 cannot be assumed 
by reading one phrase of the Constitution in isolation. The entire constitutional 
plan and the Bill of Rights and subsequent amendments must be considered. 
When this is done, it becomes apparent that S. 2646 strikes at the heart of 
the Supreme Court’s functions as 1 of the 3 coordinate branches of the 
Federal Government, as impartial arbiter of Federal-State relationships and 
as historic protector of the freedoms of the individual. 

The proposed legislation would also create chaos in judicial administration. 
It should be noted that the bill does not purport to deprive lower Federal 
courts, or State courts, of their power to pass upon the questions which are 
to be taken from the Supreme Court. Accordingly, by seeking to eliminate 
the jurisdiction of the only tribunal capable of resolving conflicts of decisions 
on these questions among the Federal courts and of guaranteeing the enforce- 
ment of these Federal rights in State tribunals, the bill would necessarily pre- 
clude uniformity of decision and encourage disrespect for Federal law. This 
would appear clear beyond argument and has been emphasized only recently 
by the American Bar Association in registering its opposition to the pending 
bill. 
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The proponents of the bill apparently have proposed it because they feel 
that certain Supreme Court decisions are wrong. I am familiar with the 
eases that are claimed to demonstrate the need for this legislation and with 
the constitutional aspects of the difficult problem of reconciling national se- 
curity and individual freedom. It serves no purpose, however, to discuss these 
cases individually here. The important point is that in our system of govern- 
ment the Supreme Court is properly and necessarily the final arbiter of such 
questions. 

Looking at the issue from a broader point of view, one’s attitude toward this 
legislation may well reflect his views on two basic and related points: First, how 
much faith and confidence he has in the sense of decency and patriotism of the 
millions of people who make up our country; and second, how much importance 
he attaches to the freedoms guaranteed by our Constitution. Our people are now 
fully aware of the grave dangers, both of Communist activities and Communist 
ideologies, and I respectfully insist that in dealing with those dangers it is not 
necessary that our citizens be themselves deprived of their historic rights. 

Fundamentally, S. 2646 rests upon the assumption that the American people are 
so lacking in intelligence and faith in our democratic system as to require for their 
protection governmental security measures that cannot withstand traditional con- 
stitutional scrutiny by the highest Court of the land. Without here laboring 
the point, which I have considered at length elsewhere (the Godkin lectures, 1955, 
“National Security and Individuai Freedom”), I wish to emphasize that our 
fellow countrymen share no such lack of confidence in themselves. Time and again 
the people of the United States have demonstrated that they are firm believers in 
our constitutional system. Isolated instances of subversion have only served to 
emphasize their rarity and to demonstrate the fact that antidemocratic ideologies 
have never found fertile soil in America. 

Equally unfortunate is the bill’s disregard of our individual freedoms, par- 
ticularly those age-old rights guaranteed against Federal encroachment by the Bill 
of Rights and against State encroachment by the 14th amendment. To me these 
liberties are of supreme importance. 

I am confident that the people of our country, despite the strident voices of a few, 
continue to look to the Supreme Court as the independent organ of Government 
indispensable for resolving the kinds of issues that this bill seeks to remove from 
its jurisdiction. In my opinion the public will not tolerate any such tinkering as 
S. 2646 proposes. This is the plain teaching of the public reaction to the 1937 
Court-packing plan. Only recently the vigor of our public conscience was again 
demonstrated in the reassertion of American standards of decency against political 
practices that violate our sense of fair play. Evidence is already mounting that 
the present bill would be equally obnoxious to our people. 

Shortly before his death, my fellow upstate-New Yorker and long-time colleague 
at the bar, the late Mr. Justice Robert H. Jackson, addressed himself to the prob- 
lem confronting your subcommittee in words that are singularly pertinent today: 

“Public opinion, however, seems always to sustain the power of the Court, even 
against attack by popular Executives and even though the public more than once 
has repudiated particular decisions. It is inescapable in our form of government 
that authority exists somewhere to interpret an instrument which sets up our 
whole structure and defines the powers of the Federal Government in about 4,000 
words, to which a century and a half have added only about half as many amenda- 
tory words. The people have seemed to feel that the Supreme Court, whatever its 
defects, is still the most detached, dispassionate, and trustworthy custodian that 
our system affords for the translation of abstract into concrete constitutional 
commands.” 

I am in complete accord with this statement and earnestly hope that S. 2646 will 


be rejected as contrary to our constitutional system and to the American tradition 
of freedom and fair play. 


Yours sincerely, 
Jouy, Lorp O'BRIAN. 
Mr. Sourwine. Here is a letter of transmittal and a copy of the 
text of the proceedings of the house of delegates of the American Bar 
Association of the discussion with respect to this bill. At an earlier 
session a statement was made that the staff secure this for the record. 
Senator Burier. It will be made part of the record. 
21794—58—pt. 222 
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(The document referred to is as follows :) 


AMERICAN BAR ASSOCIATION, 
Chicago, 1U., February 28, 1958. 
Mr. J. G. SOURWINE, 
Chief Counsel, Internal Security Subcommittee, 
Senate Office Building, Washington, D. C. 


Dear Mr. SourRWINE: Miss Sinnott of our Washington office phoned this 
morning to say that you would like to have a copy of the transcript of discus- 
sions in our house of delegates on February 25 with respect to the association’s 
position of opposition to 8S. 2646. I am pleased to attach hereto excerpt from 
the transcript covering this discussion. 

Certified copies of the resolution adopted by the house of delegates opposing 
S. 2646 will be transmitted on Monday, March 3, by the secretary of the associa- 
tion to Senator Eastland and Senator Wiley. Copy of this transmittal will also 
be sent to you. 

Sincerely yours, 
RutH WHITE, 
Administrative Secretary. 





Excerrts From PROCEEDINGS OF THE HOUSE OF DELEGATES, AMERICAN BAR 
ASSOCIATION, FEBRUARY 25, 1958 


DISCUSSION WITH RESPECT TO 8. 2646 


Chairman SHEPHERD. It has been moved on behalf of rules and calendar that 
item 53 be now made a special order of business on the calendar because of 
later engagements of the chairman. That is Individual Rights as Affected by 
National Security, Mr. Ross L. Malone. 

Is there a second to that motion? 

(The motion was duly seconded. ) 

Those in favor of it say “aye”; opposed “no.” The Chair declares it is car- 
ried by the necessary two-thirds voie. 

Mr. Malone, come forward. [Applause.] 

Mr. Ross L. Martone. Thank you very much, ladies and gentlemen of the 
house. The report of the committee on individual rights as affected by national 
security is before you. It does not contain any recommendation for action. 
It does deal entirely with S. 2646 which is likewise on the desk before you and 
which is generally known as the Jenner bill. 

I might preface the committee report by saying that when the committee 
met to consider the bill on Sunday, we were advised that the board of governors 
had already taken action with reference to the bill. 

As I understand that recommendation, it is that the house disapprove or op- 
pose the enactment of S. 2646. I assume the secretary will report that motion.’ 

Inasmuch as the board of governors which is the executive committee of this 
house had already acted on the question, there appeared to be no occasion for 
this committe to make any recommendation, and I will merely briefly state the 
proposition involved in the bill in connection with whatever action the house 
may wish to take on the action recommended by the board of governors. 

S. 2646 briefly would withdraw from the appellate jurisdiction of the Supreme 
Court five types of cases. They may be summarized as cases involving con- 
gressional committees, executive security programs, State security programs, 
school boards, or admissions to the bar. 

The report of the committee, it should be clearly understood, takes no post- 
tion whatever with reference to the decisions which obviously occasion the enact- 
ment of the legislation. 

As we view it, the question with which this house is concerned is the modifica- 
tion of the appellate jurisdiction of the Supreme Court by action of the Congress. 

Now, that is not a new subject for consideration by this house. You will 
recall that in 1950 on recommendation of the committee on jurisprudence and 
law reform, this house approved a proposed constitutional amendment which 
would include in the Constitution the appellate jurisdiction of the Supreme 
Court to the end that it might not be threatened or modified as a result of 


decisions by he Court from time to time which may not meet with the approval 
of the Congress. 


1 This motion is reported at p. 264 of the transcript. 
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That recommendation was incorporated into what is known as the Butler 
resolution which has been introduced into the Senate and which has been con- 
sidered by this house since 1950. As late as 1954 the record indicates that the 
house enacted with reference to certain aspects of that resolution and in effect 
continued the action previously taken in recommending that the appellate juris- 
diction of the Supreme Court be nailed down, shall we say, by constitutional 
amendment and be not left subject to action of the legislative body. 

It’s the feeling of the committee that it is an integral part of our judicial 
system that there be uniformity in appellate review, and that the enactment 
of this legislation would destroy entirely the uniformity which might other- 
wise exist, would in effect make of the courts of appeals individual supreme 
courts as to the particular subjects which are encompassed in the legislation. 

I might reinforce my statement that in recommending adoption of the reso- 
lution by the board of governors, the committee is not expressing any view on 
the decisions themselves inasmuch as your speaker happened to be one of the 
members of the board of bar examiners of the State of New Mexico that was 
rather soundly slapped in the Schware case. 

The report of the committee requires no action by the house. Any action 


which the house takes will be upon the recommendation of the board of gov- 
ernors. Thank you. 


Chairman SHEPHERD. Thank you, Mr. Malone. 

I think the house would be interested in knowing how this matter came be- 
fore the board and why it is that the board is recommending action without 
first having had some report from one of its committee. I will ask the sec- 
retary to make that report. Mr. Calhoun. 

Mr. CaLHoun. Members of the house, prior to the recent board meeting here 
in Atlanta, I received a letter as secretary of the American Bar Association 
from Senator Alexander Wiley, a member of the Judiciary Committee of the 
Senate, as follows: 

“Dear Mr. CaLHoun. As you may have heard, 8S. 2646, a bill to limit the 
appellate jurisdiction of the Supreme Court, is coming up for rehearing in the 
near future. Hearings are set to begin February 19 and to close before March 
10. At the first hearing no public witnesses appeared either for or against the 
bill. 

“It would exclude from the appellate jurisdiction of the Supreme Court such 
matters as contempt of a congressional committee or discharge of an employee 
on alleged internal security grounds. 

“In order to make sure that the American system of checks and balances is 
fully maintained, it seems to me of supreme importance that there be a full 
discussion of this bill at the hearings. 

“May I, therefore, urge that at the coming midwinter southern regional 
meeting in Atlanta on February 19, a position be firmly taken on behalf of the 
American Bar association with respect to this proposed legislation. I believe 
that you and the other officers of the association would wish to have the point 
of view of your great organization fully expressed at hearings on the bill. 

“Sincerely yours, 
ALEXANDER WILEY.” 


I reported this letter to the meeting of the board of governors, and the 
board adopted a recommendation to this House that it adopt a resolution op- 
posing the enactment of Senate bill 2646 which would limit the appellate jur- 
isdiction of the Supreme Court of the United States. 


I think it is proper on behalf of the board at this time to move such a 
resolution. 


(The motion was duly seconded.) 

Chairman SHEPHERD. I recognize Mr. Satterfield. 

Mr. SATTERFIELD (Mississippi). Mr. Chairman, ladies and gentlemen of the 
house, I am in accord with the action of the board of governors in this matter in 
opposing Senate bill 2646. I move the following amendment to the resolution and 
explain the reasons why the motion is made after I read the amendment. 

The resolution before you now is simply : 

Be it resolved by the American Bar Association, That it opposes the passage of 
S. 2646. That is the resolution now before you. Amend the resolution by adding 
before the word “Resolved” the following: 

“Whereas in 1949 the American Bar Association adopted a resolution urging 
the Congress to submit to the electorate an amendment to the Constitution of the 
United States, to provide that the Supreme Court of the United States shall have 
appellate jurisdiction in all matters arising under the Constitution; and 
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“Whereas S. 2646 now pending before the Congress, if enacted, would forbid 
the Supreme Court from assuming jurisdiction in certain matters, contrary to the 
action heretofore taken by this association and contrary to the maintenance of 
the balance of powers set up in the Constitution between the executive, legisla- 
tive, and judicial branches of our Government ; and 

“Whereas although since 1949 there have been rendered by the Supreme Court 
decisions within the fields specified in S. 2646 which are felt by many to be con- 
trary to recognized constitutional precedents and which undertake to confer upon 
the Federal Government powers reserved to the States by the Constitution of 
the United States and to confer upon the Supreme Court authority not vested in 
it by that document, nevertheless the welfare of the people of the United States 
will be better served by preserving the checks and balances of our constitutional 
form of government than by in effect removing from the legislative branch re- 
straints of constitutional limitations within vital fields of human conduct.” 

So that, if adopted, the resolution would read with these preliminary para- 
graphs, and would then be adopted as proposed by the board of governors. 

Mr. Chairman, I move the adoption of this amendment. If it is seconded, I 
would like to discuss it. 

Chairman SHEPHERD. Is there a second? 

(The amendment was duly seconded. ) 

You may discuss it. 

Mr. SATTERFIELD. It seems to me that in preserving our constitutional form of 
government, we must never be in a position that when the Supreme Court renders 
a decision with which we do not agree that our reaction thereupon would be to 
remove the jurisdiction of that Court within the fields of the decision. We have 
had a balance of power since the days of Madison v. Marbury, which has main- 
tained a relationship between the three branches of government. 

Iam sure, as Iam from Mississippi, you will realize that I do disagree heartily— 
and wholeheartedly—with the decisions of the Supreme Court in most of these 
areas. 

I feel it is our duty as members of the bar of the United States to urge by 
every lawful means that those decisions which are not in accordance with 
constitutional principles or constitutional precedents should be overruled. I 
feel it is entirely proper for us to criticize those decisions within proper legal 
bounds, and to criticize those actions of the Court from a legal viewpoint. 

I agree with Justice David Brewer who said in 1898: “It is a mistake to sup- 
pose that the Supreme Court is either honored or helped by being spoken of as 
beyond criticism. But that criticism must be kept within bounds, and regard- 
less of our feeling as to decisions, we must never let that feeling permit us to 
destroy that balance which maintains our constitutional form of government.” 

I believe in the board of governors this matter was brought up as has been 
stated. I moved that this be referred to the committee on jurisprudence and 
law reform from which came the action adopted in 1949. The board felt it 
should not be thus referred. When I ascertained the chairman of this commit- 
tee was not at this meeting, I was thoroughly in accord with the board of 
governors, because if we could not obtain action at this meeting, I think we 
should act on the matter at this meeting. Therefore, it is proper for us to con- 
sider this without the consideration of the committee, but I do feel this: If we 
adopt the resolution simply in opposition, that will be construed by the Congress, 
that will be construed by the mediums, in accordance with the judgment of he 
who is construing it. 

Therefore, it is my judgment that if this body is to adopt the resolution as 
presented, and I have no criticism for the board of governors because we have 
to pass things out, and we do not have time to prepare matters of this type, I 
think if we adopted it as stated without a statement of this kind, it would be 
subject to misconstruction. It would be and could be possibly construed as 
being in approbation of those things that were in Senate bill 2646 which, as 
stated by the committee, it is not so intended. 

I believe we should adopt this amendment. 

May I point out, however, that I believe it would go further than the state- 
ment of the chairman as to what could occur if Senate 2646 were to be adopted. 
You all remember the case of McCullough v. Maryland in which there was pend- 
ing before the Supreme Court the question of constitutional attitude of certain 
acts. The Congress withdrew from the Supreme Court its appellate jurisdiction. 

You perhaps remember during the New Deal days, shall we say, there was 
created an emergency court of appeals to which it was provided by statute 
all appeals as to certain statutes then enacted should be taken and as to which 
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there was no provision for appeal to the Supreme Court of the United States. 

Therefore, if this S. 2646 were to be adopted, a power-hungry Congress could 
pass any legislation in this field, could then create an appellate court to which 
all appeals would go whose members would then be appointed by the then Chief 
Executive, and there could be no appeal from that court to the Supreme Court 
-of the United States. 

It not only would leave a lack of uniformity among the circuits, but it would 
place within the executive and legislative power of our Government the full 
right in these fields of legislation to do what they pleased without any constitu- 
tional limitation. 

Mr. Chairman, I hope the house will adopt this amendment. 

Chairman SHEPHERD. Mr. Satterfield, will you let me have your amendment so 
we may have the wording? 

I recognize Mr. Wright, of California. 

Mr. Wriecut. Mr. Chairman and ladies and gentlemen of the house: I want 
to second the motion and the amendment. I want, however, to have the record 
clear. I have discussed this with the distinguished chairman, and he interprets 
this language agreeably to what I understand is the position, or I hope is the 
position of the majority of this house. 

As you may or may not know, I have had some little experience in recent months 
with that unhappy thing called distortion in the mediums of our great country. 

I am very fearful that in the second paragraph of this report a small element 
of the press will say that the American Bar Association is sustaining the Court 
in its ideological pronouncements, decisions that you and I recognize are devoid 
of foundation and law and do violence to the Anglo-Saxon cornerstone of 
freedom. 

The language I specifically refer to is this: The first paragraph classifies five 
types of cases. Then in the second paragraph this report says, “Since mainte- 
nance of individual rights is the most notable distinction between our system 
and the Communist system,” and so on. That will be spread by certain small 
(and I emphasize “small”) but nevertheless effective elements of the press as 
implied approval by this great organization of these unhappy decisions, and I 
want the record to show that the distinguished chairman of this committee who 
is rendering this report has told me that there is no such intention in their 
language. 

This is a very delicate field we are dealing with. There is presently before the 
Congress many bills covering this necessary and delicate legislation. Certain 
bleeding hearts are apparently looking under the bed for an invasion of civil 
rights, unmindful entirely of the rights of 173 million loyal Americans, but forever 
yelling about those traitorous people who try to subvert us and, when caught, 
plead the protection of the very Constitution they seek to undo. 

With that explanation I very happily second the amendment. 

Mr. Rirrer. Gentlemen, on this debate I could not allow mine to be a silent 
voice, sharing as I do the sentiments of Mr. Satterfield on this subject, and 
remembering Ex parte McCardle, and with the shades of Thaddeus Stevens and 
Charles Sumner parading down Peachtree Street last night I ask your support 
of this amendment because I do not want certain New York newspapers, a 
certain newspaper in Washington and one in. Denver and one in San Francisco 
to say even in my humble capacity I was a party to an act°of approbation of 
certain recent decisions of the Supreme Court of the United States. I ask 
your support of this amendment. 

Mr. Seymour. Mr. Chairman and members of the house, I think it would 
be a tragic mistake to adopt this substitute, and I hope the house will reject 
the substitute and will adopt the original motion recommended by the board 
of governors. 

I do not see that there can be any doubt that the American Bar Association 
is on record that both national security and individual rights are a prime con- 
cern of the association, and it is unnecessary to adopt a complicated resolution 
attacking decisions of the Supreme Court in order to make that point. That 
point has been made for years. 

We have had an effective committee on individual rights as affected by na- 
tional security, a committee of which Ross Malone is now chairman, which 
has been trying to make it clear that national security came first but that indi- 
vidual rights and their maintenance are a part of national security. 

Bach of us has a right as an individual to take any view he wants to about 
any decision of the Supreme Court, and of course members of the house in 
various fields and on various decisions differ with decisions of the Supreme 
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Court. I think to adopt a general resolution which includes in a vague general 
way an attack upon undefined decisions of the Supreme Court would be a tragic 
departure from the tradition of the house and the association to uphold the in- 
dependence of the judiciary and the integrity of judicial review. We do not 
surrender the right of individual criticism of individual decisions by upholding 
the integrity of judicial review or the independence of the judiciary. 

As to Mr. Wright, for whom I have great affection and respect, if you gentle- 
men will read the proclamation by the President of the United States, which is 
the first document in this handsome brochure, Law Day—wU. 8. A., and then 
the resolution of the board of governors of the American Bar Association 
which brought about the declaration of that day, it will become apparent that 
we have taken the position quite correctly (and I don’t believe anyone here 
will really differ with it) that it is our system of individual liberty under law 
which is the great distinction between this system and the Communist system. 

I submit that it would be quite inconsistent with that position to now take 
a general sideswipe at a lot of individual decisions just because one or more 
of us may differ with one or more decisions. 

Our basic question here is, do we think that the- independence of the judi- 
ciary should be subjected to the attack involved in withdrawal of appellate 
jurisdiction because a group in Congress at a particular time differs with 
particular decisions? 

I submit that we should limit our action here to opposition to this measure, 
which would be consistent with the historic position of the association in 
favoring a constitutional amendment that would prevent such interference 
with appellate jurisdiction, and consistent also with the great fight that this 
association made in 1937 to maintain the integrity of the judicial system. 

This does not surrender the right of private criticism in the slightest. It 
simply keeps the American Bar Association, I submit, on the true line which it 
has always taken. [Applause.] 

Mr. Davin Maxwe ut [Philadelphia, Pa.]: Mr. Chairman and members of 
the house, I subscribe 100 percent to the views just expressed by my friend, 
Mr. Seymour, from New York. It seems to me that the adoption of. this 
amendment would put the emphasis in the wrong place. 

This is the first time this association has had an opportunity to go on record 
in defense of the Supreme Court as an institution since the rash of decisions 
which created so much confusion in the minds of the public because of the 
widespread criticism against them. 

You all know, members of the house, that I personally took issue with some 
of these decisions; in fact, they were the subject-matter of the president’s 
address in New York, and I will defend to the last drop the right of any 
member of this house to criticize any decision of the Supreme Court with 
which he does not happen to agree, because I believe firmly that the Supreme 
Court is not sacrosanct. But in this instance we are defending the Supreme 
Sourt as an institution, as a cornerstone of the American Government, and I 
do not believe our defense should be diluted or diminished by the language 
contained in the amendment. [Applause.] 

Mr. WILLIAM B. SPANN, Jr. [Atlanta, Ga.]: Mr. Chairman, I arise to support 
Mr. Satterfield’s amendment. I want to vote in favor of the resolution, but I 
do not want to be in the position of voting in favor of the resolution without 
the amendment because I don’t want to vote in favor of any resolution which 
may be considered an endorsement collectively by this group of some of the 
decisions of the Supreme Court. 

Mr. Maxwell has said that he criticized the Arizona and California State bar 
eases. I know his feeling on them. I am not here because of what the Court 
did to Plessey v. Ferguson. I am here because I think any endorsement of the 
ignoring of all law, such as the law of wills in the Girard College case, is a 
dangerous thing. If anything we do could be interpreted by any press or other 
media as an endorsement of those cases, I could not vote for it; and yet I think 
we must vote for the resolution. Therefore, I submit, we must also have the 
amendment. 

Thank you. 

Mr. BE. B. Smitru (Boise, Idaho). Mr. Chairman, I want the record straight as 
far as I am concerned and my State. I wholeheartedly support Mr. Satterfield 
and his amendment. I come from a State where there has been a consistent and 
concerted effort during the last few years to do away with our State’s rights in 
the National Congress. You all know the tremendous fight that we have had to 
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put up in the National Congress in order to protect our powe? interests and our 
State’s rights. 

The fight between the two isms, that of free enterprise and that of governmental 
control of our resources, centered upon what you know to be Hell’s Canyon. 

As I analyze this question, it is very much greater than what is contained on 
the surface of what is before this House. The matter before this House is a 
matter of legislatively forbidding appellate jurisdiction of the Supreme Court 
of the United States in certain matters. The main question now that is before 
this house, and which this house must be aware of, is a much greater principle, 
and it involves the principle of interference by the legislative branch of the Gov- 
ernment into the judicial branch. 

I, for one, am thoroughly and entirely in support of the consensus of S. 2646, 
but I am thoroughly and unalterably opposed to the theory. In other words, I 
cannot and will not and never can support the theory that we are going to coun- 
tenance in this great body the interference by the legislative branch of the Gov- 
ernment into our judicial branch, and that is what it involves. 

It therefore involves a choice by this body as between these two great principles, 
and it seems to me that the great principle that must be adopted and be recog- 
nized—it isn’t anything we have to adopt, it is a recognized fundamental 
principle of our great Government that we must keep the legislative branch from 
encroaching upon the judicial branch. 

In other words, Mr. Chairman, to me this thing involves again something that 
is most vital. This bill is a reflection of Government by men and their passions 
rather than of a government by law. 

There was some question a few moments ago as to whether we have any right 
to criticize the judiciary. I am a member of the judiciary of my State. I have 
recognized before my bar association, and I will recognize here and for as long 
as I live, that there is a fundamental and inalienable right to criticize the judi- 
ciary, and it is only by virtue of criticism of the judiciary that we in some measure 
are able to keep the judiciary going straight, and in some measure are able to 
preserve our form of government which is so sacred to us. 

Again, Mr. Chairman, for the purpose of this record I thoroughly and un- 
alterably oppose the theory of this legislation by virtue of the greater principle 
that is involved, while in discussion of the lesser principle certainly we agree 
with the bill. Again I second Mr. Satterfield’s amendment. 

Chairman SHEPHERD. Gentlemen, I wonder whether you would like to take a 
vote now or would prefer to go to lunch first. 

Voice. Mr. Chairman, I move we recess until 2 o’clock. 

Chairman SHEPHERD. We will have this mimeographed and on everyone’s desk 
atthattime. Is there a second tothe motion? We will be back at 10 minutes to 2. 

The meeting recessed at 12: 50 p. m. 


TUESDAY AFTERNOON SESSION 


The meeting reconvened at 2 p. m., Mr. James L. Shepherd, Jr., chairman of 
the house of delegates, presiding. 

Chairman SHEPHERD. Will the house please come to order. 

I recognize Mr. Satterfield. 

Mr. SATTERFIELD. Mr. Chairman, ladies and gentlemen of the house, during the 
noon recess we have conferred with a number of members of the house, including 
President Rhyne and the chairman of the committee; therefore, in accordance 
with the discussion that we have and, I believe, in order to fully record the posi- 
tion of the house in such a way that it cannot be misunderstood, I move as a sub- 
stitute for the pending motion the following, the pending motion being the motion 
to amend the resolution. This is a substitute for both the pending motion and 
the resolution now before the house: 

“Whereas in 1949 the American Bar Association adopted a resolution urging 
the Congress to submit to the electorate an amendment to the Constitution of the 
United States to provide that the Supreme Court of the United States shall have 
appellate jurisdiction in all matters arising under the Constitution, and 

“Whereas, S. 2646, now pending before the Congress, if enacted would forbid 
the Supreme Court from assuming appellate jurisdiction in certain matters, con- 
trary to the action heretofore taken by this association and contrary to the main- 
tenance of the balance of powers set up in the Constitution between the execu- 
tive, legislative, and judicial branches of our Government; now, therefore, be it 

“Resolved, That, reserving our right to criticize decisions of any court in any 
case, and without approving or disapproving any decisions of the Supreme Court 
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of the United States, the American Bar Association opposes the enactment of 
Senate bill 2646, which would limit the appellate jurisdiction of the Supreme 
‘Court of the United States.” 

I So move, Mr. Chairman. If there is a second I will discuss it very briefly. 

[The motion was duly seconded.] 

Mr. SaTTeRFIELD. Mr. Chairman, the purpose of all of us, I believe, is to take a 
position which cannot and will not be misunderstood. The point has been raised 
that in the third paragraph of the original resolution it would be possible that the 
same could be misunderstood. 

Since I wrote it, I didn’t think it could; but better men have said it could be 
misunderstood. I do believe that the resolution as now proposed is one which 
cannot be misunderstood. I believe it is in accordance with proper constitutional 
principles and with proper principles:of procedures by this house. 

I therefore hope that this house will adopt the substitute for all pending 
matters 

President Ruyne. Mr. Chairman and members of the House, I speak in sup- 
port of the substitute resolution. I really believe it expresses the views of all 
lawyers, and I would hope that this House will be unanimous as one voice on it. 

There is a lot of confusion in this field of discussion and thought. I believe 
all lawyers really feel this way about it: They feel that we have an obligation 
under our Canons of Ethics to defend the Supreme Court of the United States 
as an institution of government, and all courts as an institution of government, 
while reserviag the right to criticize any decision of any court that they believe 
to be in error. 

- After all, every time we appeal any decision of any court—and there are thou- 
sands of appeais that-are taken in-this country every year—we-represent to the 
appellate court that the lower court committed error. That does not mean to 
us lawyers that we want to wipe out the lower court as an institution of gov- 
ernment nor to criticize the court as a court. Weare merely saying that we be- 
lieve the decision of that court was wrong. 

When we were welcomed here to Atlanta, for example—and I think this pretty 
well illustrates some of the misapprehension as to the position of the bar on this 
subject—we had an editorial in the Atlanta Constitution which I would like to 
read a few sentences from, and it says this: 

“Atlanta is honored by the meeting here of the American Bar Association. 
The Atlanta Constitution joins in welcome to the association, its distinguished 
members and guests. 

“The United States is a Nation of law. This newspaper, which stands by the 
law and the courts, regrets the sometime unbridled criticism of our courts by 
some extremists. They do not represent the voice of the thinking people who 
know that we will have either law or anarchy. 

“In this connection, if the ABA members will pardon us, we advance the 
opinion that the bar itself perhaps has been derelict in its duty officially and in- 
dividually in not standing for the right in defense of our Supreme Court and 
all lesser courts. Each lawyer, as we understand it, is an officer of the court. 
We expect a stronger defense from the legal profession. It is necessary that 
all of us stand up and be counted on the side of the law.” 

I would like to say to the editor of the Atlanta Constitution and to all editors 
and to all newspapermen.that we have indeed been defending the institution of 
the Court. I myself have made at least ten major speeches on the subject. In 
this February issue of our ABA Journal the substance of those speeches is set 
forth. I think the bar has indeed lived up to its duty and has indeed defended 
the institution of the courts including the Supreme Court of the United States, 
and I think that by this resoluion we will tell the whole Nation that we back 
that very idea. I hope it will be adopted, and adopted unanimously. 

Chairman SHEPHERD. Mr. Malone, this comes up in connection with your re- 
port. Do you want to close now? 

Mr. Geratp P. Hayes (Milwaukee, Wis.) Is this going to close? I wish to be 
recognized, sir. 

Mr. Chairman and members of the house, I very much dislike to disagree with 
the president and with Mr. Satterfield. There is no man in this house who has 
more respect for the Supreme Court than I. There is no man in this house 
who has more dislike for some of the recent Supreme Court decisions than I. 

Every person in this country knows that we reserve the right as lawyers to criti- 
cize the decisions of the Supreme Court or any other court in the land or any trial 
court. It seems to me that the wording of the substitute which has now been 
offered is a whining way of saying that we don’t agree with the Supreme Court. 
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It seems to me that is is entirely superflous for us to say that we reserve the right 
to criticize the Supreme Court. 

What is offered in the substitute resolution is completely a self-serving declara- 
tion and, as a matter of evidence, ought to be ruled out. We have before us a 
simple proposition of whether or not we want to regard the Supreme Court 
as the final arbiter in this country of our judicial affairs, and we ought to stand 
by the Court and say so, and not do it with any reservations. 

I am absolutely opposed to our defining of our right to criticize the decisions 
of the Supreme Court; it is entirely unnecessary, and I think we should adopt 
the resolution as offered by the board of governors, with its opposition to the 
enactment of S. 2646. 

Mr. ScuWeppe. I don’t like to disagree with my very good friend from the 
State of Wisconsin, but I should like to speak in support of the substitute reso- 
lution; in fact, I would have spoken in support of the original substitute resolu- 
tion originally moved by Mr. Satterfield. 

The reason I do it is this: As against the bare resolution proposed by the board 
of governors that we are against S. 2646, to me it is a far more effective and 
powerful resolution if we support the Supreme Court of the United States as an 
institution against congressional raids on its appellate jurisdiction, even though 
many of us disagree and say that we disagree with some of the things that that 
Court has ruled. 

It is far more impressive on the public. It will be far more impressive on the 
Senate and the House in Washington, D. C., to say that here is an organization 
which, although many of its members disagree with certain rulings of that Court, 
nevertheless support that institution against congressional raids on its appellate 
jurisdiction in order to maintain the constitutional balance of power. 

Thank you, Mr. Chairman. [Applause.] 

Chairman SHEPHERD. Mr. Malone, this came up on the report of your com- 
mittee. Is there something you would like to say to it? 

Mr. MALONE. While the committee, of course, did not have an opportunity to 
act on the substitute motion, 3 of the 5 members of the committee are members 
of the house and have indicated that the proposed substitute now moved by Mr. 
Satterfield is acceptable to them. 

Before the debate is closed, and in order that the record may be abundantly 
clear, I would like to refer to the statement of our distinguished ex-president, 
Mr. Wright, who quoted me with reference to the committee report in saying 
(and saying correctly) that I said the report did not imply approval of certain 
decisions of the United States Supreme Court. It is equally true that it does not 
imply disapproval. In our view, those questions have no relation to this 
bill and its effect on the appellate jurisdiction of the Court. 

Thank you. 

Chairman SHEPHERD. Are you ready for the question? The vote on the substi- 
tute motion, the Chair rules, will be final, and it will not be necessary to put 
the motion again. 

Those in favor of the substitute motion by Mr. Satterfield will say “Aye”; 
those opposed, ‘“‘No.”” The motion is adopted. 


Mr. Sourwine. This is a letter in. the nature of a statement from 
Mr. Julius Applebaum, who was invited as a witness but was unable 
to appear. 

Senator Butter. Mr. Applebaum’s statement will be made a part 
of the record. 

(The document referred to is as follows :) 


LAW OFFICES, JULIUS APPLEBAUM, 
Miami, Fla., February 27, 1958. 
JAY G. SOURWINE, 
Chief Counsel, Committee on the Judiciary, 
Senate Office Building, Washington, D.C. 


DEAR Mr. SouRWINE: Your letter of February 12 addressed to me at my former 
New York office was received here last week. I could not immediately answer as 
I was leaving for the regional meeting of the American Bar Association in 
Atlanta. You will, therefore, understand the reason for the delay in writing 
to you. 

May I suggest that you note my present address. I have moved to Florida, 
where I am now practicing law. 
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I appreciate immensely the honor of being invited by Senator Jenner and 
you to testify at the hearings before your committee on bill S. 2646. I have 
read the copy of the bill which you so thoughtfully sent to me. 

While I am in agreement with much of the criticism of some of the decisions 
rendered by the United States Supreme Court in recent times and believe them 
to be unsound in law, it is my view that the remedy for such unsoundness does 
not lie in the amendment proposed by the bill. I feel that the adoption of the 
bill will create even more problems than it will solve. It is my view that Congress 
has the duty to consider each of the decisions deemed unsound or contrary to 
the intent of Congress in enacting the law and to reenact the laws remedying 
the alleged defects in language so clear and so precise as to be beyond miscon- 
struction. I believe that this will be a piecemeal task which cannot, without 
serious danger, be encompassed in any omnibus proposal. Congress will also 
have to restate the resolutions under which its committees function to leave no 
room for doubt of their jurisdiction or permit evasion by witnesses later 
sanctioned by the Court. 

The United States Supreme Court, as an institution, is worthy of the high 
respect by the bar and by the public even while we deplore the unsoundness of 
some of the decisions and its contemporary members. In my activities in local, 
State, and the American Bar Association, I have long urged the selection of the 
most able, available men for the bench. Had this policy consistently been pursued 
by the appointing and the confirming powers, there would have been less cause for 
dissatisfaction with the decisions of the Court which have inspired the bill by 
Senator Jenner. 

It is my belief that many of the judges have not an adequate understanding 
of the menance of communism, its tactics, and its resultant problems. I also be- 
lieve that it is possible to protect all individual rights under our Constitution, 
properly construed, and simultaneously safeguard the security of our Nation 
against communism. 

I regret that I shall be unable to accept the invitation to appear before your 
committee for I have a very high regard for its work and its burdens in fulfilling 
its responsibilities. 

With warm and cordial regards to the members of the committee and yourself, 
Iam 

Sincerely yours, 


JuLtius APPLEBAUM. 


Mr. Sovurwrne. A letter in the nature of a statement from Mr. 
Frank Porebski of the Massachusetts Committee of Correspondence, 
Polish-American Chapter, North Abington, Mass. 

Senator Burter. It will be so received and made part of the record. 

(The document referred to is as follows :) 


NortH ABINGTON, MAss., February 28, 1958. 
Chairman JAMES O. EASTLAND, 
Judiciary Committee, Senate Office Building, 
Washington, D.C. 


Dear SENATOR EASTLAND: We ask that this letter be offered as testimony in 
the hearings on S. 2646, Senator William Jenner's bill to strip the Supreme Court 
of appellate jurisdiction in five specifice areas—State anti-Communist laws; 
congressional investigations; the Federal security program; local control over 
subversive teachers ; and the admission of lawyers to State practice. 

We demand approval of S. 2646 and early enactment by the Congress of the 
United States during this session of the Congress. 

It is the function of the Congress to make the laws of our country, not nine 
arrogant, irresponsible men. The present Supreme Court should be impeached. 
Their un-American and pro-Communist decisions are akin to treason. 

Respectfully yours, 

FRANK POREBSKI, 

BARBARA POREBSKT 

(Mr. and Mrs. Frank Porebski), 
Polish-American Chapter, Massachusetts Committee of Correspondence. 


Mr. Sourwine. This is a newspaper clipping from the Washington 
Post, page 6-B of February 27, statements by Senator Ervin and 
Representative Keating on the subject matter of this bill. 
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Senator Butter. It will be made part of the record. 
(The clipping referred to is as follows :) 


SUPREME CourRT CALLED A JUDICIAL OLIGARCHY 


Senator Sam J. Ervin, Jr., Democrat of North Carolina, and Representative 
Kenneth B. Keating, Republican of New York, assailed the Supreme Court last 


night and warned that recent decisions demonstrate a need for Congress to curb 
the Court’s power. 


Speaking at Catholic University on a panel sponsored by the Columbus School 
of Law, Ervin declared : 

“We are ruled in large measure by a judicial oligarchy. The Court is destroy- 
ing the power of the States and is encroaching on Congress and the executive.” 

Ervin, who is a member of the Senate Judiciary Committee, said recent 


Supreme Court decisions “show a total lack of comprehension of the problems of 
Congress.” 

The judges, he said, should be required to “give up the idea of what the law 
ought to be and instead base their decisions on what the law is. 

Keating, who sits on the House Judiciary Committee declared that “I have 
been deeply disturbed by many recent decisions of the Court. 

“The Court,” he said, “has often misinterpreted the intent of Congress and I 
think public alarm is warranted.” 

Congress, he said, would be warranted in revising Court decisions when: 

“The Court departs from its role as interpreter of the law and presumes to 
pass upon the wisdom of statutes. 


“It has mistaken the intention of Congress in construing the meaning of the 
law. 


“It has sought to adopt laws of its own where Congress has been silent.” 

Another participant in the panel, Eileen Shanahan of the New York Journal of 
Commerce, said public understanding of the Supreme Court’s activities would be 
increased if the Court briefed reporters on its decisions. She also suggested that 
decisions should be handed down at least twice a week, instead of or Mondays 
only, to reduce the pressure on reporters covering the Court. 

Mr. Sourwine. Those are the only statements I have to offer. 

Senator Butter. Today we have as our first witness a very distin- 
guished Marylander. If not the leader of the American bar, cer- 
tainly one of the leaders of the American bar, a man who has a wide 
experience in the field of subversive activities, and I think a man who 
is the author of the first State law covering subversive activity, Mr. 
Frank B. Ober, of Baltimore City. 

Mr. Ober, it is certainly a great honor and pleasure to have you 
here, and you may proceed at your leisure. 

Mr. Oper. Thank you, Mr. Chairman. 


STATEMENT OF FRANK B. OBER, BALTIMORE CITY, MD. 


Mr. Oser. Perhaps I might commence by stating for the record my 
background. 

[ first became interested in subversive activity matters during the 
First World War, for while I served as a line officer, I also had some 
added duties as counterespionage officer. 

During the Second World War, I was one of the advisers to Gov- 
ernor Lane’s Commission on Emergency War Powers. I was also—— 

Senator Butter. May the record show that Senator Hennings has 
just entered the room, and, Senator, would you like to be heard im- 
mediately or 

Senator Hennrines. Iam ready. The State is ready, Your Honor. 

Senator Butter. Mr. Ober, do you mind? We will preserve the 
continuity of the record and not put Senator Hennings in with Mr. 
Ober, but separate. 
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Off the record. 

(Discussion off the record.) 

Senator Burier. Back on the record. 

It is certainly a great distinction to have the fine member of the 
Judiciary Committee, the Senator from Missouri, as our first. witness 
this morning. He is not only a member of the full committee, he is 
the chairman of the Subcommittee on Constitutional Rights, along 
with his many other assignments on the Committee on the Judiciary, 
and I know he has a very vital interest in the matters covered by this 
bill. 

Senator Hennines. Thank you very much, Mr. Chairman. I ap- 
preciate your kind reference. 

With the permission of the chairman, I have a prepared statement 
relating to S. 2646. 

Senator Burter. Is it the Senator’s desire to introduce the state- 
ment in the record and then talk? 

Senator Henninos. No. I thought I would just read from the 
statement and then subject myself to such interrogation as may seem 
meet and proper. 

Senator Butter. Fine. 


TESTIMONY OF HON. THOMAS C. HENNINGS, JR., UNITED STATES 
SENATOR FROM THE STATE OF MISSOURI 


Senator Henninos. Mr. Chairman, I would like to begin by saying 
that I don’t think that any member of the subcommittee of the parent 
Committee on the Judiciary or indeed the full Senate committee is 
uninformed as to the nature and objectives of the Communist con- 
spiracy. I dare say, without fear of successful contradiction, that the 
Justices of the Supreme Court—I am just getting over the flu. If 
my voice doesn’t carry, I am doing the best I can. 

Senator Butter. Fine, Senator. 

Senator Henninos. I dare say, without fear of successful contra- 
diction, the Justices on the Supreme Court understand equally well 
both the nature and the objectives of this conspiracy. To say other- 
wise is, I think, exceedingly naive and might even be termed “obtuse.” 

I have complete confidence in the ability and commonsense of the 
nine men who occupy the highest bench in the land, the Supreme 
Court of the United States. These men, as the chairman well knows, 
have been selected by three different Presidents of the United States. 

The Chief Justice of the United States, the Honorable Earl Warren, 
and three other Justices, Harlan, Brennan, and Whittaker, were 
appointed by President Eisenhower. Three Justices, Black, Frank- 
furter, and Douglas, were appointed by President Roosevelt. And 
two Justices, Justices Burton and Clark, by President Truman. 

All of the nine Justices have been confirmed by the United States 
Senate. If one man sits on that bench who does not understand 
the nature of the Communist conspiracy, then the appointing Presi- 
dent and the Senate have been utterly remiss in the performance of 
their duty. 

I do not believe that either had acted with such irresponsibility. 

The Communist conspiracy, as we all know, is an ever-present 
danger to our Government. It seeks to destroy our traditional demo- 
cratic processes. It is absolutely necessary that we have laws which 
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will protect our Nation against such destruction. But, Mr. Chairman, 
I believe in establishing barriers against the destruction of our sys- 
tem; let us not ourselves destroy one of the great bulwarks of our 
country. 

For over 170 years the Supreme Court has been the court of last 
resort respecting the meaning of the Constitution. This, of course, as 
the chairman well knows, is our traditional legal system which is 

art of our democratic processes. And even though Congress has 
had the power to limit the Supreme Court’s appellate jurisdiction, 
it has always given to the Court broad appellate jurisdiction over 
cases where the Constitution is involved. Only once—and that I 
would like to emphasize—just once has the Congress limited the 
Court’s appellate jurisdiction. I adverted to that, as the chairman 
may recall, at the time of Senator Jenner’s presenting this bill for 
consideration. Only once has this power of jurisdiction been limited 
and this limitation went only to the Court’s power to review denials 
of writs of habeas corpus. It did not cut out the Court’s review 
power over a complete area of law. 

I believe, Mr. Chairman, that S. 2646, if enacted, would take from 
the Court its appellate jurisdiction in five separate prescribed areas. 

As I have tried to explain earlier, it would result in the Constitu- 
tion meaning one thing in one place and something else in another. 

The ultimate effect of the bill would be to destroy a significant part 
of our legal system, a part of our democratic processes. Therefore, 
to meet the threat against our system of government posed by the 
Communist conspiracy, this bill proposes that the Congress destroy 
an integral part of the traditional system itself. 

Senator Burier. Senator. Is it your desire to complete your state- 
ment and then be questioned or do you 

Senator Henninos. I would like to complete the statement, if I 
may, Mr. Chairman, 

Senator Burier. Yes, because I had a question I would like to ask 
at that point, but I will make a note of it. 

Senator Hennineos. If that is agreeable to the chairman. 

I most emphatically do not believe it is necessary to take from the 
Supreme Court a part of its jurisdiction to meet the threats of the 
Communist conspiracy. Furthermore, and to the contrary, such a 
step would belittle our system of government in the eyes of the rest 
of the world. 

Now, our present colleague, Senator Jenner, when testifying earlier 
before this subcommittee in support of the bill, asked to have included 
in the hearings the report of the committee on Communist strategy 
and tactics of the American Bar Association, as the chairman and 
counsel may well recall. 

I would like to call attention of the subcommittee to certain con- 
clusions in the report, and I quote: 











For the reason that our committee has been charged with the duty of study- 
ing the problems caused by international communism, and we have observed the 
Communist tactics and realized the danger to American life and to the free 
world, we must urge an unremitting effort to maintain a judicial system which 
will ever function as impartial, resolute, and vigilant. There must ever be one 
standard of justice under law for both high and low, for those who are accused 
of serious offenses as well as for lesser crimes. 

There must never be different and varying standards for determination of 
rights or duties or violations applicable to cases involving Communist problems 
as compared to other issues. 
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I would like to repeat, if I may, that last. sentence. 


There must never be different and varying standards for determination of 
rights or duties or violations applicable to cases involving Communist problems 
as compared to other issues. 


Other issues that may come before the Court. 


It should not happen that sound and established concepts of law and standards 
are disregarded and different standards employed simply because the problem 
involved Communist activity. 


A group of lawyers which made up this committee of the American 
Bar Association disagreed with many of the Supreme Court's deci- 
sions. I might say parenthetically that I disagreed with some of the 
Court’s decisions over the years. The Court does not dwell upon any 
high plateau of infallibility. Under our system, the Court is open to 
criticism and the Court should, like all of us, be subject to criticism 
by men of good will and learned in the law and who are informed on 
these matters. 

However, even though this committee disagreed with the Court and 
criticized the Court, they reached a conclusion which I think is com- 
pletely at variance wtih the proposals of S. 2646. 

Their conclusion dramatically states that they oppose this bill. 
They emphatically warn against the very danger which this bill 
proposes to create. I think, Mr. Chairman, it must not be forgotten 
that the members of this committee have done a great deal of work 
and study on the subject of internal security and their conclusions 
cannot be set aside lightly. I happen to have been a member of that 
committee for 2 years and I asked to be relieved only because of a 
very heavy workload I am carrying on this committee and other com- 
mittees. 

Now, let us go back for a moment to another era, in the main, 
almost 100 years ago, when Congress enacted the only statute limiting 
the Court’s jurisdiction, and that, as I said—and I know the dis- 
tinguished Senator from Maryland, the chairman of this subcommit- 
tee at ‘this time, will recall that that was during the early recon- 
struction period. 

At that time Senator Hendricks of Indiana opposed the limitation 
of the Supreme Court’s appellate jurisdiction, but despite his opposi- 
tion, the bill was enacted and slistagh the arguments of Senator 
Hendricks failed to stop the legislation in 1867, I think they should 
be considered by this committee with respect to this bill. 

And in this connection, Senator Hendricks said: 


When I vote for a law I expect that law to undergo all the tests that the 
Constitution contemplates. Does not the Constitution contemplate that all 
legislation shall undergo the test of the United States Supreme Court? Then, 
sir, whether the Constitution or an act of Congress is the law of a particular 
case, you will not allow the Supreme Court of the United States to decide. 
Why? I say, before the country and the world, it is an admission that your 
legislation will not stand the test of judicial examination. You need not expect 
that this country will be satisfied when you force upon it a species of legislation 
that you are unwilling shall go before the highest Court of the land. 

I regard it as very serious when we propose to strip any one of the departments 
of the Government of its legislative power with a view to our exercising power 
without restraint. 


Senator Butter. That is legitimate power. 
Senator Hennrinos. Yes. 
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Senator Burter. That may be very much misconstrued at that par- 
ticular junction. 

Senator Henninos. Yes. We have that in our copies. 

There is one more point I think this subcommittee should consider. 
The Supreme Court in Ex parte McCardle upheld the power of Con- 
gress to limit the appellate jurisdiction of the Court. Congress had 
withdrawn from the Court its jurisdiction to review on appeal a 
denial of a writ of habeas corpus. I think it must be remembered 
that in such cases the defendant had the opportunity to raise all 
constitutional questions in the original trial and to appeal the same 
to the Supreme Court. The limitation enacted in 1567, during the 
days of reconstruction, merely took from the Court its power to hear 
appeals in one collateral action. 

S. 2646, on the other hand, would completely destroy the privilege 
to appeal to the Supreme Court in the five areas of the law. If a 
person claimed that his constitutional rights has been violated in any 
of these areas, he could not go to the Supreme Court with his griev- 
ance. The final determination of his claim would be made by a State 
supreme court or a Federal circuit court of appeals. 

So, then, the decision would depend upon which court had the 
last say. There would no longer be conformity as to the meaning 
of the Constitution. The constitutional issue involved in almost 
every case in these areas is the due-process clause of the 5th or 14th 
amendment. 

Now, Congress was given the power to limit the Supreme Court’s 
appellate jurisdiction by article III, section 2 of the Constitution. 
This power of the Congress. became effective upon the ratification of 
the Constitution. The people of our Nation in 1789 had certain mis- 
givings as to the power which they had bestowed upon the Govern- 
ment, as we all know from reading the debates of the Constitutional 
Convention. They quickly engrossed upon the Constitution what we 
now know as the Bill of Rights. The Bill of Rights limits the powers 
given to the Government by the original Constitution. Therefore, 
the power of Congress to limit the appellate jurisdiction of the Su- 
oreme Court is subject to the restrictions, several restrictions of the 
Bill of Rights. 

In United States v. Bitty (203 U. S. 393), decided in 1907, the Court 
in constructing article IIT, section 2, said: 

What such exceptions and regulations should be, it is for Congress in its 
wisdom, to establish, having, of course, due regard to all the provisions of the 


Constitution. 

The Supreme Court has held that the due-process clause is satisfied 
by one judicial determination. So, in this respect, an appeal is not 
guaranteed by the Constitution and its amendments. However, I 
have very serious misgivings as to the constitutionality of S. 2646. 
Due process of law, I believe, requires that the Constitution mean the 
same to everyone within the four corners of our Nation. 

A proposal such as we have here will destroy the philosophy of 
equal justice under law which is basic to our system of jurisprudence, 
Anglo-Saxon jurisprudence. 

A bill which will result in the Constitution requiring certain safe- 
guards in one part of the Nation and not requiring the same safe- 
guards in another would be repugnant to the due-process clause. 
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Therefore, it might well be declared void on that ground. Congress 
must always keep i in mind that the amendments to the Constitution 
restrict the powers originally given to it by the Constitution. 

Now, in addition, Mr. Chairman, to the foregoing arguments against 
the bill, there is one more point which I would like to emphasize at 
this time. 

This bill would establish a very dangerous precedent and would be 
a first step toward the destruction of our present judicial system. 

By S. 2646, we would take from the Supreme Court its ‘appellate 
jurisdiction in certain areas because of disagreement with its deci- 
sions in these respective areas. The next step might be to take from 
the Supreme Court its jurisdiction in other areas where there is dis- 
agreement with its decisions. To lay a foundation for this, Senator 
Jenner, when discussing this bill in a speech on the floor of the Senate 
criticized the Court for its decision in the Stephen Girard case. My 
distinguished friend also bitterly criticized the Supreme Court for 
its decision in United States v. Mallory. 

Now, Mr. Chairman, I fail to see how either of these cases has any 
logical connection with the present bill, because these cases dealt with 
subject matters entirely outside the realm of the five areas prescribed 
in S. 2646. Is it possible that these two cases were discussed in order 
to lay the foundation for two further limitations on the Supreme 
Court at some future date? I can think of no other reason for dis- 
cussing them in respect to the present bill. 

Futhermore, if the Supreme Court’s jurisdiction is limited, I can 
also visualize an attempt to limit the jurisdiction of the United States 
cireuit courts, if they should reach decisions which are contrary to the 
views of the proponents of this bill. 

And this sequence logically could easily lead to the piecemeal de- 
struction of our independent judiciary. Our courts would possess 
only limited power, and the guaranties of the Constitution, from a 
practical point of view, I think would become meaningless. 

Mr. Chairman, I am pleased to see that my hometown newspaper, 
the St. Louis Post-Dispatch, called S. 2646— 

An angry irresponsible proposal if ever there was one. 

I was not surprised when the Milwaukee Journal said fortunately 
the brakes had been put— 
on an ill-conceived and dangerous attempt to eliminate five legal areas from the 
jurisdiction of the Supreme Court. 

However, I must admit that I was a bit surprised, although indeed 
pleased, when the Chicago Tribune, which I don’t think would fall 
in a category of what we might call leftwing newspapers or rightwing 
newspapers said, and I quote: 

S. 2646 is imprudent if only because it invites confusion. 

And I quote again: 

A conservative must be very shortsighted, indeed, to uphold S. 2646. 


And I ask permission at this time to have the editorials from these 
three newspapers, plus editorials from the Washington Post and the 
New York Times respecting this bill put in the record. 

Senator Buriter. The editorials will be received and made part of 
the record. 
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(The material referred to is as follow :) 
{From St. Louis Post-Dispatch, February 17, 1958] 


A Witp Court BILL 


Senator Hennings has done all the country a service in halting the rapid 
advance of the Jenner bill to cripple the United States Supreme Court. It is the 
kind of good work that Missouri’s senior Senator so often does—without benefit 
of large headlines or notice on the radio and television news reports. 

The Jenner bill, S. 2646, is an angry, irresponsible proposal if ever there was 
one. It would strip the Supreme Court of its authority to review cases in five 
important fields. It would, for example, bar the Supreme Court from appellate 
jurisdiction in all actions taken by congressional investigating committees in 
internal security matters, including citations for contempt against witnesses. 
It would also shut off the right of appeal to the Supreme Court of any person 
dropped from the Government payroll because of alleged subversive connections. 

The reason why the Jenner bill would remove from Supreme Court review 
these areas and three others relating to teachers, lawyers, and certain convic- 
tions in State courts is as plain as a pikestaff. Senator Jenner seeks to hit back 
at the Supreme Court because of the Watkins decision and other decisions of the 
last term which tend to restore fair dealing and due process of law to proceed- 
ings that had fallen into the hands of officials who cared little about the guaran- 
tees of the Bill of Rights. 

Yet the Jenner bill passed the Senate Judiciary Subcommittee on Internal 
Security after only 1 day of hearings and without so much as 1 opponent of the 
bill being heard. Thanks to Senator Hennings, the bill has now been returned 
by the Judiciary Committee to the subcommittee for hearings that befit a pro- 
posal of so sweeping a character. 

Senator Jenner’s swing at the Supreme Court is only one of the wildest that 
has followed in the wake of the historic decisions of the last term. There have 
been many more from individuals, from Members of Congress, from organiza- 
tions and from editors. 

The Supreme Court today is more representative than it has been for many 
years. Here is its personnel, by Presidential appointment, State of origin, and 
previous party affiliation. 

Appointed by Eisenhower (4) : 

Earl Warren, California, Republican. 

John Marshall Harlan, New York, Republican. 

William J. Brennan, New Jersey, Democrat. 

Charles E. Whittaker, Missouri, Republican. 

Appointed by Roosevelt (3) : 

Hugo L. Black, Alabama, Democrat. 

Felix Frankfurter, Massachusetts, Democrat. 

William O. Douglas, Washington, Democrat. 

Appointed by Truman (2): 

Harold H. Burton, Ohio, Republican. 

Tom C. Clark, Texas, Democrat. 

This table shows that the present Supreme Court, which some of its critics are 
denouncing as “runaway,” is the handiwork of 3 Presidents, Mr. Eisenhower 
having named more than either of his 2 Democratic predecessors. It contains 
5 Democrats and 4 Republicans, 1 of the Democrats having been appointed by 
a Republican and 1 of the Republicans by a Democrat. Three are from the East, 
2 from the Middle West, 2 from the South, and 2 from the Far West. 

The notion that 9 Justices, so selected by 3 Presidents of both parties from 9 
different States over a period of more than 20 years, should be deliberately and 
caleulatedly opposed to the country’s security is ridiculous on its face. Yet that 
notion is having its currency, as the Jenner bill attests. 

The Supreme Court is not sacrosanct. It is not above criticism. It needs 
public attention, interest, and vigilance because its work is just as important in 
our Federal system as the work of the Presidency and of Congress. But the 
country ought to be grateful to Senator Hennings for holding up the vindictive 
Jenner bill to public inspection. 

21794—58 23 
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[From the Washington Post, February 8, 1958] 
STAB AT THE COURTS 


A sneak attack on the Supreme Court has been thwarted, at least temporarily, 
thanks largely to Senator Hennings. The attack was engineered by Senator 
Jenner. Having introduced a bill to strip the Supreme Court of jurisdiction in 
five specified areas, Mr. Jenner became the chief witness in support of the bill 
before the Internal Security Subcommittee of which he is the ranking member. 
He also called a staff member to testify for the bill. The hearing was then 
closed at the end of 1 day, without a single opposition witness being called, and 
the measure was sent to the full Judiciary Committee. 

Because of the stealth of this operation, it went almost unnoticed. On the 
initiative of Senator Hennings, however, the bill has been sent back to the 
Internal Security Subcommittee for further hearings. Now the bar, and per- 
haps the bench, will have an opportunity to expose the vicious character of the 
proposal. For what Mr. Jenner and his colleagues are attempting to do is 
nothing less than to deny citizens their constitutional rights in certain areas 
by forbidding the Supreme Court to take broad categories of cases. 

Congress undoubtedly has the power to limit the jurisdiction of the Supreme 
Court. In one notorious instance, in the heat of the fight over reconstruction 
in 1868, Congress did take away from the Court its authority to review denials 
of writs of habeas corpus. Now Mr. Jenner and his colleagues would forbid the 
Court to pass upon the validity of any congressional committee action, any 
executive security measures, any State or educational body's regulations against 
subversives, and any State’s regulations of admissions to the bar. Students of 
the Court will recognize in this list of forbidden areas of jurisdiction a sena- 
torial thrust against many Supreme Court decisions. 

It is true that the bill itself would not overthrow any of the decisions against 
which the extreme right wingers have railed. But it would give the highest 
State courts and the United States courts of appeals the last word in the 
restricted fields of law and thus invite an erosion of the principles that the 
Supreme Court has laid down. To say the least, the result would be chaos. The 
Constitution would soon be interpreted one way in Virginia and in a very dif- 
ferent way in Kansas or Oregon. 

Senator Hennings has described this scheme as an effort “to short-circuit 
justice by throwing the switch in Congress.” It can be even more bluntly con- 
demned as a stab in the back of the judicial system. For if Congress should 
make a practice of lopping off portions of the Supreme Court’s jurisdiction be- 
cause it did not like the decisions the Court has rendered, the whole concept of 
independent courts upholding inalienable rights would probably crumble. 


{From Chicago Daily Tribune, February 24, 1958] 
A DANGEROUS BILL 


Senator Jenner's bill (S. 2646) to deny the Supreme Court the right to review 
certain types of cases should be defeated. 

Mr. Jenner is troubled by some recent decisions of the Court. For example, 
because some contempt of Congress verdicts were overruled Mr. Jenner proposes 
that the Supreme Court be forbidden to review convictions for contempt of 
Congress. 

In general, he wishes to deprive the Court of the right to hear appeals from 
the decision of any public authority—Federal, State, or local—on any question 
concerning subversion. If a teacher objects to a ruling of a board of education 
on any matter concerning subversion, the appeal must stop short of the Supreme 
Court. 

We can agree with Mr. Jenner in condemning a number of the recent de- 
cisions of the Court. We thought the Court was wrong in denying to any State 
the right to enforce antisubversion laws of its own, on the theory that this field 
of activity has been preempted by the Federal Government. We thought the 
Court was wrong again when it ordered a State to license a candidate to practice 
law after the State authorities had found him unqualified because of Communist 
affiliations. And we thought that the court was mistaken in its reading of the 
Smith Act. 

But the remedy proposed by Mr. Jenner is imprudent if only because it invites 
confusion. If he has his way, a statute may be interpreted in a dozen ways in 
a dozen jurisdictions and there will be no Supreme Court to set the same course 
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for all. The right to appeal will not be taken away, but only the right to appeal 
to the Supreme Court in Washington. The consequence could be a 20-year-jail 
sentence aftirmed by the United States court of appeals in Boston for an offense 
that the Ninth circuit in San Francisco will rule is not punishable at all. 

And there are other dangers. Half a dozen years ago, Edward A. Rumely 
was found guilty of contempt of Congress for refusing to tell the names of some 
subscribers to books he published. It is true that his conviction was overthrown 
by the Court of Appeals in the District of Columbia in a 2 to 1 opinion. The 
Government then appealed to the Supreme Court and, happily, the Court decided 
against the Government and for Mr. Rumely and the first amendment. Mr. 
Jenner’s bill would deprive future Rumleys of the right to take their cases to 
the Supreme Court if they are + unfortunate as to lose in the circuit courts. 

Editors and publishers have ceason to be especially concerned about this 
matter. Their freedom of expression, like that of everyone else, derives from 
the first amendment. Their freedom from unlawful search and seizure and un- 
warranted arrest, like everyone else’s, derives from the Bill of Rights. Congres- 
sional committees [like the Black and Buchanan committees] have invaded these 
rights from time to time. Who, in these circumstances, can favor sacrificing the 
protection of a final appeal to the Supreme Court? 

Unfortunately the chief witness so far against the Jenner proposal has been 
Mr. Joseph Rauh, Jr., who has made frequent appearance before congressional 
committees and the courts on behalf of leftwing causes and personalities. His 
testimony against the bill promoted the notion that the opposition to it is essen- 
tially leftwing opposition. Nothing could be farther from the truth. A conserva- 
tive must be very shortsighted, indeed, to uphold the Jenner bill. 
































[From the Milwaukee Journal, February 1958] 


BRAKES WISELY Put ON MovE To CurB SUPREME Court’s FIELD 





Senator Hennings (Democrat, Missouri) has fortunately put the brakes on an : 
ill conceived and dangerous attempt to eliminate five legal areas from the juris- ; 
diction of the Supreme Court. ' 

The plan was a brain child of Senator Jenner (Republican, Indiana). It would ' 
have forbidden the Supreme Court to decide on the validity of congressional com- 
mittee activities, executive security measures, State or educational bodies’ anti- 
subversive regulations and on State regulation of admissions to the bar. The | 
Jenner plan was approved by a subcommittee of the Judiciary Committee and sent 
to the full committee after only 1 day of hearings. 

What eats Jenner, of course, is his bitter disagreement with certain decisions ' 
of the Supreme Court in the last several years. He can’t overrule the decisions. i 
But he wants to prevent the Court from making like decisions in the future by 
taking away the opportunity for them. ' 

In almost every case the Court decisions Jenner opposes upheld the individual ‘| 
rights of citizens under the Constitution. And in almost every case the decisions ) 
rose out of abuse of those rights in connection with witch hunting or use of un- t 
fair methods in investigating or attempting to control alleged—or even real— ; 
subversion. : 

What Jenner opposes in the Court decisions have been striking reaffirmations 
of individual rights and constitutional guaranties. | 

Hennings pointed out to the full committee that the subcommittee had acted on { 
“limited and one-sided information’—most of it supplied by Jenner. To approve j 
such a plan, he said, would be to take away from Americans their right to appeal 
to the highest Court in the land in five important areas. It would strip the Court 
of traditional power. It would make Federal circuit courts and the highest State 
courts the courts of last resort in those five areas. 

As Hennings said, the circuit courts and highest State courts would still be 
bound by past rulings of the Supreme Court. But there might be, here and there, 
a tendency to overlook those decisions—without any means of appeal by persons 
concerned. And conceivably we would end up with as many different rulings in 
those areas as there are circuit and highest State courts. The meaning of con- 
stitutional guaranties would depend upon where you lived. 

The Judiciary Committee agreed with Hennings that the Jenner plan needed at 
the very least a great deal more study. And careful and objective study will cer- 
tainly send Jenner’s dream to the incinerator where it belongs. 
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[From the New York Times, February 26, 1958] 
Mr. JENNER VERSUS THE CouRT 


William E. Jenner of Indiana, who is doing a service to the Nation by retir- 
ing from the Senate this year, is author of a bill to limit the appellate juris- 
diction of the Supreme Court in certain areas where the Court has been cour- 
ageously defending some of our basic American liberties. 

The Jenner bill was suddenly whisked out of the Senate Internal Security 
Subcommittee last month; but at the insistence of Senator Hennings of Mis- 
souri, a long-time champion of the Bill of Rights, it was whisked back again 
for hearings, and, we hope, for burial. It is no surprise and no comfort that 
Robert Morris, former chief counsel of the Internal Security Subcommittee and 
now a Republican candidate for the New Jersey senatorial nomination, strongly 
endorsed the bill last week on the ground that an “aggressive majority on the 
Supreme Court has been hastening the decline of congressional investigatory 
power.” This is Mr. Morris’ way of saying that the Court has enforced some 
constitutional limitations on freewheeling congressional committees, and that 
the Jenner bill would put a speedy end to that. 

Not only would the bill deprive the Court of authority in cases involving 
congressional investigating committees, but it would do a host of other equally 
dangerous things as well. It would remove the Court’s jurisdiction over Fed- 
eral loyalty-security programs, or over any State action on subversive activities. 
Furthermore, it would exempt from review by the Supreme Court local rules 
on alleged subversion among teachers, and State regulations regarding admis- 
sion of persons to the bar. In each of these five categories Senator Jenner was 
obviously aiming at one or more recent Supreme Court decisions. 

In each of these cases the high tribunal decided in favor of individual rights 
and constitutional liberties; and Senator Jenner evidently figures that if he 
ean’t overturn these Supreme Court decisions, he may be able to prevent similar 
ones in the future. 

Legislation of this kind would not merely leave constitutional law in these 
fields to the lower Federal or State courts, and therefore in a state of confusion. 
It would do something much worse: strike directly at the independence of 
the judiciary. The Supreme Court is not above criticism, and sometimes its 
decisions may be wrong (though we do not happen to think so in the above 
cases). But it would be fatal to our form of government, and to civil liberties 
as well, if Congress punished the Court for unpopular decisions by taking away 
its authority in certain cases, which is precisely what Senator Jenner would 
have it do. 

Senator Henninos. I might say, Mr. Chairman, we have quite a 
collection of editorials from all over the country in opposition to 
this bill. Not that I necessarily believe all editorial writers are 
infallible either, but it does show that papers like the St. Louis 
Post-Dispatch and the Milwaukee Journal, the Chicago Tribune, the 
Washington Post and the New York Times are of one mind as 
respecting the inherent dangers of this proposal. 

I would also like permission of the subcommittee to have printed 
in the record of the hearings a memorandum I read to the Judiciary 
Committee on February 3. 

Senator Burier. It will be so ordered. The memorandum will be 
received and made a part of the record. 

(The document referred to is as follows :) 


MEMORANDUM 


S. 2646 involves a subject of very great importance to every American. This 
bill would take from every American his privilege to appeal to the Supreme Court 
in the five enumerate areas. This bill would strip from the Supreme Court a 
part of its traditional power. A power which the Court has had for over 100 
years. 

Notwithstanding the extraordinary nature of this bill it was reported to this 
committee by the subcommittee after only 1 day of hearings. Senator William 
Jenner, the proponent of the bill testified and at Senator Jenner’s request, Mr. 


| 
| 
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Benjamin Mandel testified as to certain findings he had made in this field. Not 
one witness was called who opposed the bill. Both witnesses are connected with 
the subcommittee as a member or staff member. 

I do not see how this committee can consider this bill with any amount of 
responsibility when we have such limited, one-sided information. 

I believe that it is mandatory that further hearings be held. Witnesses should 
be heard on both sides and I am sure there are many outstanding citizens who 
are more than eager to testify. After such hearings the members should be given 
time to digest and consider the testimony. Then, and only then, can we properly 
earry out our duty. 

As to the bill itself; why has it been introduced? The testimony of Senator 
Jenner before the subcommittee and the appendix to the hearings of the sub- 
committee supply this answer. The proponents of the bill simply disagree, quite 
violently, I might add, with certain decisions of the Supreme Court. They 
believe the Court reached the wrong decision in certain cases and have accused 
the Court of usurping legislative power. Therefore, to keep the Supreme Court 
from rendering further decisions which they might disagree with, they propose to 
take from the Court its jurisdiction in certain areas. They propose to take from 
the American citizen his privilege to appeal to the Supreme Court in these areas. 
They are not willing to argue their contentions before the Supreme Court in the 
prescribed judicial manner. They desire to short circuit justice by throwing 
the switch in Congress. In the last analysis, they desire, in some inStances, to 
overturn the Supreme Court’s past interpretations of the Constitution. 

However, this bill, by its wording, will not affect the Supreme Court’s consti- 
tutional interpretations. The bill would merely keep the Supreme Court in the 
future from reviewing cases in the five prescribed areas. This would resuit in 
the circuit courts and the highest State courts being the courts of last resort in 
these areas. According to our traditional legal system, these courts are bound 
by decisions of the United States Supreme Court as to the interpretation of the 
Constitution. Therefore, if a case arises which is similar to a case already de- 
cided by the Supreme Court, these lower courts are bound to follow the Supreme 
Court’s decision and this includes those decisions to which the proponents of the 
bill are hostile. So, on its face, this bill would not accomplish what I believe 
is the desire of its proponents. 

I believe the proponents hope that the lower courts will overlook our tradi- 
tional legal system and either flagrantly, or under the cover of some type of.a 
smokescreen, disregard the Supreme Court’s decisions in the prescribed areas, if 
the lower courts do not agree with them. With all due respect to the judges who 
sit on these courts, I fear that this will occur in some places, if this bill becomes 
law. This bill will create great temptation for these lower courts to interpret 
the Constitution according to their own dictates and not according to the dic- 
tates of the Supreme Court of the United States. This would accomplish the 
desires of the bill's proponents. This would overturn the decisions which they 
attack. 

What would be the end result of this? Many, if not most, of the circuit 
courts and highest State courts, would continue to follow the Supreme Court’s 
decisions in these areas. These courts, when faced with a case for which they 
can find no Supreme Court precedence, would attempt to reach a decision which 
would be upheld by the Supreme Court, if they heard the case. Almost all these 
cases would turn on the due process clause and we all know how frequently such 
cases are decided by a 5-4 vote of the Supreme Court. So it is easy to see how 
difficult it would be for the lower courts. Undoubtedly, lower courts, when faced 
with similar cases, would come to opposite decisions, even though they strive to 
reach the same result the Supreme Court would, if it heard the case. This would 
result in the Constitution meaning one thing in one part of the country, and 
something else in another part. The meaning of the Constitution in the pre- 
scribed areas, would depend on where the case was initiated. This result would 
be compounded by those courts, which would reach their own decisions, without 
attempting to anticipate what the Supreme Court would do. The law in these 
five areas set out in the bill would become chaotic. Such a situation would be 
deplorable. 

This proposal to take from the Supreme Court a part of its jurisdiction is 
not original. I have found at least three such attempts in our history. 

In 1821, some Members of Congress and the press became quite upset over 
several Supreme Court decisions, which reversed decisions of State courts. In 
that year, a bill was introduced to take from the Court its appellate jurisdic- 
tion over State courts. 


: 
' 
: 
' 
' 
' 
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In 1867, an appeal from a denial of a writ of habeas corpus was pending before 
the Supreme Court. This case involved one of the Reconstruction acts. Be- 
cause of the fear that the Supreme Court might hold this act unconstitutional, 
a bill was introduced in this Reconstruction Congress to take from the Supreme 
Court its jurisdiction to review denials of writs of habeas corpus. 

In 1868, a bill was introduced to take from the Supreme Court its appellate 
jurisdiction over any case when a Reconstruction act was involved. 

What did these earlier Congresses do when faced with these bills? 

In 1821, there were several speeches made on the floor in regard to the bill, 
but no action was taken. In 1867, there was a great deal of hatred and bitter- 
ness toward the South. The case mentioned above could easily be the begin- 
ning of the end for the whole Reconstruction program. The Congress was de- 
termined that the South was not to get off easily. The southerner who was at- 
tempting to free himself before the Supreme Court was not to go free. In this 
atmosphere the bill was passed despite bitter opposition by such men as Senator 
Hendricks of Indiana. President Andrew Johnson vetoed the bill because he 
thought it was enacted in passion and without deliberation. Enough votes were 
mustered to override the veto and the Supreme Court dismissed the appeal for 
lack of jurisdiction. 

The next year, in 1868, that same Congress could not bring itself to pass the 
bill which would take from the Supreme Court appellate jurisdiction in any 
case involving the Reconstruction acts. Even that Congress realized the ef- 
fect of passing a law and taking from the Supreme Court jurisdiction over cases 
involving that law. I admit that, if there had been an important case pending 
before the Supreme Court involving a Reconstruction act in 1868, the proponents 
might have gathered enough strength to pass the bill, but, as it was, the pro- 
ponents were not able to even bring it to a vote. 

This historical outline shows that only once has Congress enacted such legisla- 
tion. And this was in a time of emotional upheaval. Even then, the act was 
very limited in scope. It took from the Supreme Court its appellate jurisdic- 
tion over a collateral action only. It did not touch the Court’s jurisdiction in 
primar actions. When a bill was introduced to accomplish this end in 1868, the 
same Congress failed to act. 

Today, we are asked to enact legislation similar to the legislation that the 
Reconstruction Congress failed to enact. Surely, we can set aside our emotions 
and consider this bill with deliberateness. 


Senator Hennines. Thank you. As you know, sir, the question 
before us is of tremendous importance. It is impossible for the sub- 
committee to hear from more than a few of the lawyers throughout 
the country who could shed light on this subject. In an attempt to 
fill this gap and to buttress our position, I solicited the opinions of 
many outstanding deans of American law schools throughout the 
Nation who are very much interested in constitutional problems. I 
would like to have permission of the subcommittee to have printed 
in the record of the hearings at this point a list of the outstanding 
attorneys we have gotten in touch with. 

Senator Butier. It will be so ordered. 
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(The list referred to is as follows :) 


List OF LAWYERS CONTACTED 


Mr. Douglas Arant, Birmingham, Ala. 
Mr. Chauncey, Belknap, N. Y. 


Mr. George H. Bond, Jr., Syracuse, N. Y. 


Mr. Hugh Calkins, Cleveland, Ohio 
Mr. Jerome K. Crossman, Dallas, Tex. 
Mr. John V. Duncan, New York City 
Mr. Paul F. Good, Omaha, Nebr. 

Mr. Joseph Harrison, Newark, N. J. 
Mr. Blakey Helm, Louisville, Ky. 


Mr. Benjamin H. Kizer, Spokane, Wash. 


Mr. Sol M. Linowitz, Rochester, N. Y. 
Mr. Lawrence M. Lombard, 

Boston, Mass. 
Mr. Gerald C. Mann, Dallas, Tex. 
Mr. Carlyle E. Maw, New York City 


Mr. John R. McLane, Manchester, N. H. 


Mr. E. W. Moise, Atlanta, Ga. 
Mr. Arthur L. Newman, New York City 
Mr. Dana C. Backus, New York City 
Mr. Francis M. Bird, Atlanta, Ga. 
Mr. Robert J. Bulkley, Cleveland, Ohio 
Mr. Stephen F. Chadwick, Jr., 

Seattle, Wash. 
Mr. Joseph B. Cumming, Augusta, Ga. 
Mr. Conover English, Newark, N. J. 
Mr. Herbert M. Hamblen, 

Spokane, Wash. 


Mr. David Heath, Dallas, Tex. 
Mr. William L. Josslin, Portland, Oreg. 
Mr. Allen T. Klots, New York City 
Mr. Herbert 8S. Little, Seattle, Wash. 
Mr. Brunson MacChesney, Chicago, Ill. 
Mr. William L. Marbury, 

Baltimore, Md. 
Mr. Vincent L. McKusick, 

Portland, Maine 
Mr. D. Howe Moffat, 

Salt Lake City, Utah 
Mr. John E. Mulder, Philadelphia, Pa. 
Mr. Endicott Peabody, Boston, Mass. 
Mr. Theodore Pearson, New York City 
Mr. Raymond Pitcairn, 

Philadelphia, Pa. 
Mr. Thomas V. Rankin, Boston, Mass. 
Mr. Francis Shackleford, Atlanta, Ga. 
Mr. Charles M. Spofford, 

New York, N. Y. 
Mr. Herman Phleger, 

San Francisco, Calif. 
Mr. William Poole, Wilmington, Del. 
Mr. Murray Seasongood, 

Cincinnati, Ohio 
Mr. Harvey M. Spear, New York, N. Y. 
Mr. John R. Stevenson, New York City 


Senator Henninos. We have written these various law schools: 
Catholic University of America, here in Washington, D. C., Howard 


University, the Univ ersity of California’s Hastings Cc ollege of Law 
in San Francisco, Yale University Law School. T he dean of the Yale 
University Law School has written quite a memorandum on this sub- 
ject and sent that down for our knowledge, consisting of four pages. 

Senator Burter. Is it the Senator’s desire that those letters should 
be made a part of the record ? 

Senator Hennes. I think they should be if there is no objection. 

Senator Butter. It will be so ordered. 

(The documents referred to appear at p. 39 

Senator Henninos. University of pe Chicago-Kent College 
of Law, Northwestern University. 

These letters, I might say, Mr. Chairman, are most enlightening 
because they come from students of the law who have no ‘partisan 
political axes to grind. 

Here is one from the University of Illinois, the dean of the Law 
School of the University of Illinois. 

Here is one from the Notre Dame Law School. In that connection, 
Dean O'Meara has sent the outline of a symposium on the Role of the 
Supreme Court in the American Constitutional System. 
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Drake University in Des Moines, Ieawa; State University of Iowa; 
University of Kansas; Washburn University of Topeka; Boston Uni- 
versity School of Law; Law School of Harvard University. 

I might say to you, ‘Mr. Chairman, these are not just routine form 
letters, they have taken the trouble, as the chairman can see, to go 
into the matter at some length. 

Senator Butter. If it is s physic: ully possible to do it, I want to read 
every one of them because, as you know, I am vitally interested in 
this question. 

Senator Hennines. I know you are. You are a great lawyer your- 
self and you like to look at things as a lawyer would look at matters, 
and you and I have been together on several questions relating to some 
of these constitutional matters on the floor of the Senate. 

The University of Minnesota : 


It seems to me both dangerous and irresponsible. It would shift the ultimate 
responsibility for important judicial business from the Supreme Court to the 
lower courts, and the lower courts have no practical means of resolving differ- 
ences among themselves, except through the unifying work that is done by the 
Supreme Court. 


This is from the professor of constitutional law at the University 
of Minnesota. 

St. Louis University in the same tenor: 

In spirit, the proposal represents a partial but ominous challenge to the 
place which the Supreme Court has held in our history. It seeks to detract 
from the Court’s historic role as protector of individual rights. To that extent 
it lays emphasis on legislative whim rather than on the due process which has 
always been the capstone of our liberties. 

That is from John E. Dunsford, assistant professor of law, St. Louis 
University School of Law. 

The University of Kansas City. 

Washington University in which the dean says: 

Although it is the privilege of anyone to disagree with or to criticize a decision 
of the Supreme Court, I am very much concerned with the intemperate criticism 
of the Court as such. In my opinion, the Supreme Court of the United States 
is doing an admirable job of performing the high function with which it is 
charged by the Constitution. I feel that many of the criticisms of particular 
decisions are unwarranted and are based upon an erroneous notion of what the 
cases actually held. I do not feel that any legislation is necessary to curb the 
power of the Supreme Court. Consequently, I am opposed to Senate bill 2646 
and similar legislation. 

Montana State University : 


This bill strikes at the Supreme Court of the United States because certain 
on its decisions do not meet the personal approval of the bill’s sponsors, not 
by a reasoned and generalized delimitation of the Court’s jurisdiction— 
and the chairman understands, of course, there is nothing invidious in 
what I am reading. I have respect for all of my colleagues on this 
committee, including Senator Jenner. I believe that he was acting in 
entirely good faith when the bill was presented. 

Further, it places a vital area of personal liberties in a second-class position, 
subjecting it to the diverse opinions of lower Federal courts. Such legislation 
is exceedingly pernicious. 

Rutgers, another one in the same vein. 

The University of New Mexico, another in the same vein: 


You may record me as being against this legislation. 
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This is by A. L. Gausewitz, dean of law, University of New Mexico. 
Albany School of law: 


The proposals in the bill are startling. Congress— 


under this bill— 


is made a court of first and last resort in contempt proceedings, the individual 
being denied access to the courts. This would appear to be an undue encroach- 
ment by the legislature upon the function of the judiciary, and it is our opinion 
that it would be unconstitutional, 


That is from the Albany Law School, Albany, N. Y. 
Cornell Law School from Michael H. Car dozo, dean: 


I am glad to submit an opinion on §S. 2646, a bill to limit the appellate juris- 
diction of the Supreme Court in certain cases. I regret that time does not permit 
me to prepare a lengthy commentary, and therefore, the following is simply a 
summary. 


The summary includes a page and a little more. I think one thing 
that Dean Cardozo says is significant : 


The foregoing remarks are addressed to the general danger of limiting the 
function of the Supreme Court in protecting liberties assured by the Constitu- 
tion. In addition, the bill would make it impossible to reconcile conflicting 
decisions of courts in various parts of the country. It is interesting that this 
danger was clearly foreseen by Justice Story, speaking for a unanimous Supreme 
Court in 1816, when he said in Martin yv. Hunter’s lessee: 

“This is not all. A motive of another kind. Perfectly compatible with the 
most sincere respect for State tribunals, might induce the grant of appellate 
power over their decisions. That motive is the importance, and even necessity 
of uniformity of decisions throughout the whole United States, upon all sub- 
jects within the purview of the Constitution. Judges of equal learning and 
integrity, in different States, might differently interpret a statute, or a treaty 
of the United States, or even the Constitution itself. If there were no revising 
authority to control these jarring and discordant judgments’— 


this is Justice Story in 1816— 

“and harmonize them into uniformity, the laws, the treaties and the Constitu- 
tion of the United States would be different in different States, and might, 
perhaps, never have precisely the same construction, obligation, or efficacy, in 
any two States * * *” 

The proposed legislation would cause such a change in our constitutional 
system that only the strongest possible reasons for its passage should be given 
consideration. I know of no such reasons, and therefore, I can only conclude that 
the legislation should be unequivocally rejected. 


That is from the dean of the Cornell University Law School. 
New York University group, the Legal Research in the same tenor. 
University of Nebraska. 

Duke University : 

Upon receipt of your letter I caused the bill in question, 8S. 2646, to be circu- 
lated to all members of the faculty of the Duke Law School, a group which 
represents many shades of political opinion and which refiects varying degrees 
of liberalism and conservatism. It may interest you to know that a poll taken 
of their opinion on S. 2646 shows every single member of the Duke Law faculty 
to be opposed to the bill. 

Hoping this information may be of use to you. * * * 

I don’t want to burden you, Mr. Chairman, except that I do think 
that it is significant that these men who are engaged in construction 
of the law, ‘who are scholars and students of the law, are as of one 
mind. We have only 4 out of 73 who are for this bill. 

The Law College of the University of Cincinnati; University of 
Oklahoma; Willamette University. 
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University of Pennsylvania: 


No Congress with any sense of responsibility, even in anger at something 
which the Court may have decided, is going to be tolerant of a frontal attack 
upon the entire plan and procedure of appellate jurisdiction which has been 
developed so painstakingly over the years in a series of major enactments 
beginning with the Judiciary Act of 1789. The Congress also has a literal 
power, I assume, to abolish all inferior Federa’ courts, but it is inconceivable 
that it would do so. The Congress is solely responsible for the raising of 
revenue and the making of appropriations; but again, I think it is simply in- 
conceivable that it would strike at a coordinate department of the Government 
by refusing to provide funds. 

S. 2646 proposes no mere modification of the Court’s appellate jurisdiction. 
It is a frontal attack upon the Court’s unique responsibility for the administra- 
tion of judicial power under our tripartite system of government. 


That is from the professor of law, emeritus, Edwin D. Dickinson. 
University of Pennsylvania, from the professor of law: 


I am grateful to you for calling to my attention, once again, what seems to 
be undesirable legislation. I very much appreciate your invitation to express 
my views. Dean Jefferson B. Fordham, my respected colleague here, is pre- 
paring to appear with a full statement in opposition to the legislation. I have 
discussed the proposals with Dean Fordham and with others and agree entirely 
with what Dean Fordham shall say in opposition to the legislation. I do not 
believe that I could bring forward any more cogent reasons than the ones 
which Dean Fordham, a recognized student of the legislative process, will 
develop. 

I am certainly surprised that the action reporting the legislation favorably 
from the subcommittee should have been taken on the basis of such a “bobtailed” 
procedure. Surely any proposal which alters so seriously the working arrange- 
ment regarding appellate jurisdiction which was set up in the very earliest 
years of our history should be studied much more deliberately and much more 
fully than apparently it has been. 


That is from Covy T. Oliver. 

University of Pittsburgh; Cumberland University; Southern 
Methodist University; University of Texas; University of Utah; 
College of William and Mary; University of Washington, school of 
law, signed by the dean and two professors citing cases; University 
of Wisconsin. 

(Following are the documents referred to above :) 


THE CATHOLIC UNIVERSITY OF AMERICA, 
Washington, D. C., March 3, 1958. 
Hon. THoMas C. HENNINGS, Jr., 
United States Senate, Committee on the Judiciary, 
Washington, D. C. 


Dear SENATOR HENNINGS: I am sorry I have had to wait so long to prepare 
a statement for your committee. What I have been reading in the newspapers 
suggests that there is still time for you to use a statement from me. 

The case on the merits against the bill is one-sided. It seems so obvious 
that restrictions through legislation on any functions of the Supreme Court are 
inconsistent with judicial independence. However, the people who are interested 
in this legislation have axes to grind. They do not adjust themselves to any 
arguments except those which relate to the immediate effects of decisions they 
do not like. 

Ordinarily I try to meet issues on the merits. I try to adjust to policy choices. 
Only as a last resort do I support my case against a policy choice by something 
I find in a constitution. I do not like to tell any legislator that “he cannot do 
it.’ Twenty-five years ago I was happy to witness the erosion of the case law 
on substantive due process and freedom of contract. Nevertheless, I am concerned 
to search for basic limitations on legislation which touches civil rights. In 
these days of multiplying functions on all government levels I think it is im- 
perative to formulate and reformulate limitations derived from the Constitution 
in the interest of individuals. 
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I see much in this proposed legislation which is related to the civil-rights area. 
I think the proponents of the bill will agree that the due-process clause of the 
fifth amendment affects the text of article III in the Constitution. Under the 
literal text of that article their case looks bad. Even those proponents must 
admit that the due process demands an opportunity for judicial review. I know 
we can get that in the courts of appeal. But due process is related also to the 
doctrine of judicial supremacy which John Marshall first expounded. When 
decisions of courts of appeal, State or Federal, are in conflict or are inadequate 
on Federal questions, there can be no judicial supremacy without the decisions 
of the Supreme Court. History is on our side. Certiorari has a tremendous 
potential in spite of Congress. 

Sincerely yours, 
VERNON X. MILLER, 
Dean, School of Law. 


P. S.—Prof. Arthur J. Keeffe of our faculty agrees generally with my state- 
ment. I think he would write a stronger one. 


HowarpD UNIVERSITY, 
ScHOOL oF Law, 
Washington, D. C., February 28, 1958. 
Hon. THomas C. HENNINGS, 
United States Senate, Washington, D. C. 


My Dear SENATOR HENNINGS: Your letter to Dean George M. Johnson in ref- 
erence to S. 2646 was referred to me for answer. I have given the matter 
deepest consideration and wish to state to the Senator as follows: 

A generation ago Mr. Justice Holmes observed that he did not “think the 
United States would come to an end if we (the Supreme Court) lost our power 
to declare an act of Congress void,” but he did “think the Union would be im- 
periled if we (the Supreme Court) could not make that declaration as to the 
laws of the Several States.” Building on a generation of hindsight, we take 
the liberty to disagree in part with what that great jurist said; for we believe 
that amidst the governmental complexities of today and the impact of these 
complexities upon individual liberties, the Union would be imperiled if the Su- 
preme Court could not act in either of the above-mentioned situations. 

We feel beyond cavil that the passage by Congress of the legislation embodied 
in S. 2646 poses the most serious threat to the American system that that system 
has faced in modern times. In a sentence, this bill stands as precursor to the 
reduction of our traditional tripartite Federal Government to a novel, untried, 
and foredoomed bipartite form; in a phrase, national legal chaos. 

At the outset we wish to state that, in our judgment, the constitutional power 
of the Congress of the United States to pass this bill is not free from doubt. We 
say that mindful of the fact that in the well-known case of Ex parte McCardle 
a postbellum Supreme Court, faced with the problem of resealing the Union 
in those troublesome times, indicated that Congress has some power in the 
premises. On this occasion, however, we do not press this point of doubtful 
constitutionality, but assume arguendo that constitutional power is vested in 
Congress to denude the Supreme Court of the United States of appellate juris- 
diction. Building on this assumed premise, we would strongly urge that Con- 
gress vote down 8S. 2646. With all due respects to other branches of our Govern- 
ment, it is too late in the day to inveigh against the proposition demonstrated 
by the history of our people that that organon of government to which Americans 
look for the preservation of their individual liberties is the Supreme Court of 
the United States; with emphasis on the word “supreme.” We all know that 
under our system of constitutional jurisprudence the original jurisdiction of 
the Supreme Court of the United States—important though it may be in its 
operation in the limited sphere to which relegated—is by comparison to its appel- 
late jurisdiction of secondary importance. Put the other way around, it is in 
the exercise of its appellate jurisdiction that the Supreme Court is enabled to 
exert from its keystone position in the arch of Government the forces which 
cement the States into one Union and which interpose between arbitrary Gov- 
ernment activity and individual liberties. Withdraw that appellate jurisdiction 
and instead of one court providing a unified force along the lines just adverted 
to, we automatically substitute therefor 48 State supreme courts, 10 Federal 
circuit courts of appeals, and several Territorial courts of last resort, all essaying 
to declare judicially what the law of the land is. Now, of course, this does not 
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mean we would have a different law in each of the above-enumerated courts, 
but it indubitably means that there would be a variety of legal judgments across 
the face of the Nation. We realize, of course, that S. 2646 does not repeal the 
entire appellate jurisdiction of the Court, but in these days and times it is a step 
in that direction. As has been often observed, we do not lose liberties in one 
“fell swoop;” but rather lose them by a process of attrition, a chipping away, 
bit by bit. If we start in these times down the path of repeal of the appellate 
jurisdiction of the Supreme Court, it can be prophesied that, step by step, we 
would ultimately reach an ebb so low as to imperil the Union and the rights of 
its citizens. We think the situation could be aptly illustrated by drawing an 
analogy to the national pastime of baseball in which, at least in the major 
leagues, there are usually 4 umpires; 1 at each of the 3 bases and 1 at homeplate. 
To repeal the appellate jurisdiction as suggested by the proposed bill would be 
akin to repealing the power of the homeplate umpire to call the balls and strikes 
and to place that power in each and all of the three base umpires. We think we 
need carry the analogue no further. The resulting confusion is obvious to all. 
In passing, however, it should be remembered that if Congress has the power 
to “kill the chief Federal umpire” it certainly has the additional power to annihi- 
late all the base umpires. 

We are specifically concerned about the enforcement of the liberties guaranteed 
in the 14th and 15th amendments. In this connection, of course, some of the 
aspects of S. 2646 fall within the ambit of the 14th amendment. A reading of 
the cases dealing with the 14th amendment leads inexorably to the conclusion 
that unless there is one court which can finally declare that which is due process 
or that which is not due process; that which affords equal protection or that 
which does not afford equal protection, there may well be as many rules of 
law thereon as there are courts adjudicating the problem. To a lesser extent, 
this would also probably be true of the 15th amendment. 

In closing, we note with satisfaction that with the exception of the very limited 
action taken by Congress with respect to appellate jurisdiction of the Supreme 
Court in the Reconstruction era, sustained in Ex parte McCardle, no Congress 
has, otherwise, in our entire history attempted to curb in this fashion the 
Supreme Court of the United States. The significance of this is self-apparent. 
Finally, we say to you with all the earnestness we can command that, in our 
judgment, this type of legislation is more dangerous than any which we can 
perceive to the future of this country. 

Sincerely yours, 
Dorsey E. LANE, 
Assistant Professor of Law, 


UNIVERSITY OF CALIFORNIA, 
HASTINGS COLLEGE or Law, 
San Francisco, Calif., February 11, 1958. 
Hon. Tuomas C. HENNINGS, Jr., 
Senate Office Building, Washington, D. C. 


Dear SENATOR HENNINGS: This is to acknowledge your letter of February 7 
with regard to Senate bill 2646, 85th Congress. 

I am glad to have an opportunity to let you know that I agree with your position 
in this matter. So do most of the other members of our faculty. 

I think it a shocking thing, to repeal decisions of the Supreme Court of the 
United States by limiting its appellate jurisdiction. Senate bill 2646, if enacted, 
would indeed work a basic change in our governmental system. 

Faithfully yours, 


Davip E. SnopaerRass, Dean. 


YALE UNIVERSITY LAW ScHOOL, 
New Haven, Conn., February 28, 1958. 
Hon. Tuomas C. HENNINGS, Jr., 
United States Senate, Washington, D. C. 


My Dear SENATOR HENNINGS: I am happy to respond to your letter of February 
7, 1958, requesting my views on S. 2646, a bill to limit the appellate jurisdiction 
of the Supreme Court in certain cases. According to the text you sent me, the 
bill would withdraw appellate jurisdiction from the Supreme Court, but appar- 
ently would not alter the existing jurisdiction of the lower Federal courts, in 
eases “where there is drawn into question the validity” of Federal legislative 
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investigations, loyalty-security programs for Federal employees, State regulations 
or statutes dealing with subversive activities in general, and particularly those 
of teachers, and State regulations pertaining to membership in the bar. 

I am opposed to this bill, and to the principle which it represents, of limiting 
the jurisdiction of the Supreme Court of the United States in cases involving 
civil rights. 

First, S. 2646 appears to be studded with ambiguities, a few of which it might 
be well to advert to: 

Does the bill foreclose review of all cases at any stage of which there was 
“drawn into question the validity of’ one or more of the matters described in 
subparagraphs (1) through (5)? Or does the bill merely limit the issues which 
can be raised in the Supreme Court? 

What, furthermore, does “validity” mean? Does it relate only to constitu- 
tionality, or does it also comprehend conformity with applicable statutes or 
regulations as well? 

Testing the statutory language against concrete situations only deepens its 
mystery: For example, under subparagraph (1), would the Supreme Court be 
entitled to review a ruling on evidence, or an allegedly prejudicial statement 
by the prosecutor, or a challenge to the composition of the jury, in a trial for 
contempt of Congress? Would such an issue be deemed to have “drawn into 
question the validity of * * * any action or proceeding against a witness charged 
with contempt of Congress”? 

The sweeping language of subparagraphs (3) and (4) also presents major 
problems of interpretation. Who determines, and by what standard, whether 
a statute or regulation is one “concerning subversive activities * * *”’? Con- 
sider, for example, Atkins v. School Board (246 F. 2d 325, cert. denied, 78 Sup. 
Ct. 83), in which the Court of Appeals for the Fourth Circuit recently sustained 
the invalidation of the Virginia Pupil Placement Act of 1956. The State statute 
in question recited, in part, that “the mixing of white and colored children in 
any elementary or secondary public school * * * constitutes a clear and present 
danger * * *.” Would S. 2646, had it been on the books, have foreclosed the 
Commonwealth of Virginia from seeking Supreme Court review of the adverse 
decisions of the lower Federal courts? 

Second, 8S. 2646 would leave to the 11 Federal courts of appeal, and to the 
highest courts of the 48 States, the last word on Federal questions of major 
importance arising in the large but not plainly definable realm apparently 
embraced by the bill. We would have not 1 but 59 supreme courts—an invi- 
tation to confusion on a national scale. Such a system would prevent uni- 
formity of result in similar cases throughout the country. While one of the 
advantages of the Federal system is that it permits considerable diversity of 
policy in accordance with local conditions, I can see no advantages and I do see 
many disadvantages, in allowing such questions to be settled as matters of 
regional rather than of national policy. On the contrary, the rights of persons 
in their relations to the Government seems transparently a question as to 
which uniformity of result is a principle of elementary fairness. Indeed, the 
danger is not merely that different litigants would fare differently as to the 
same issue depending on the forum, There is the real possibility that State 
officials would confront contrary determinations as to their power to enforce 
important State programs. Suppose, for example, that the Virginia Court of 
Appeals, in litigation paralleling the Atkins case, referred to above, were to 
sustain the Virginia Pupil Placement Act? What tribunal could resolve the 
dilemma in which the Commonwealth of Virginia would find herself? 

Third, it would appear that S. 2646 is a response to recent decisions of the 
Supreme Court with which some Members of Congress may disagree. Some 
of those decisions, such as Pennsylvania vy. Nelson (350 U. S. 497), overturn- 
ing a State antisedition law, were based on the Court’s conclusion that Con- 
gress had intended to exclude the States from concurrent regulation of some 
area of primary national responsibility. To the extent Congress feels that the 
ouster of State authority over a particular group of problems is unwise, the 
appropriate remedy would seem to be to legislate directly in explicit and 
uniform fashion. The device adopted by S. 2646 is an abdication of legislative 
responsibility, and presents the specter of diverse courts reaching wholly dis- 
crepant results as to the future vitality of, for example, State antisedition 
statutes other than that passed upon in the Nelson case. 

The other recent decisions to which 8S. 2646 is doubtless a response are deci- 
sions finding that various fundamental rights of individuals had been abridged 
by the exercise of State or Federal authority. To the extent that the bill is 
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designed to prevent the Supreme Court from continuing to fulfill one of its most 
important historic missions—the protection of individual rights—are we to 
construe the bill as suggesting that State courts and the inferior Federal courts 
will be less libertarian than the Supreme Court of the United States in their 
stewardship of individual rights? If that be the premise of the bill, I think it 
is wrong as a prophecy, and is besides an insult to the independence of our 
judiciary. If, however, S. 2646 were likely to succeed in preventing judicial 
vindication of individual rights, the most relevant comment which can be 
offered is that made 90 years ago by President Andrew Johnson. As you will 
recall, President Johnson, with characteristic courage, wrote an eloquent but 
futile message vetoing the bill to deprive the Supreme Court of jurisdiction to 
entertain the McCardle case (7 Wall. 506)—the bill whose manifest purpose 
was to prevent the Supreme Court from passing on the validity of the recon- 
struction legislation : 

“Thus far during the existence of the Government, the Supreme Court of 
the United States has been viewed by the people as the true expounder of their 
Constitution, and in the most violent party conflicts, its judgments and decrees 
have always been sought and deferred to with confidence and respect. In public 
estimation, it combines judicial wisdom and impartiality in a greater degree 
than any other authority known to the Constitution; and any act which may 
be construed into, or mistaken for, an attempt to prevent or evade its decisions 
on a question which affects the liberty of the citizens and agitates the country 
cannot fail to be attended with unpropitious consequences. It will be justly 
held by a large portion of the people as an admission of the unconstitutionality 
of the act on which its judgment may be forbidden or forestalled, and may 
interfere with that willing acquiescence in its provisions which is necessary 
for the harmonious and efficient execution of any law.” 

The bill is a shortsighted and self-defeating protest against opinions with 
which the proponents of the bill disagree. Such action would throw the baby 
out with the bath water. It would deny to persons involved in the classes of 
cases described in the bill the privilege of seeking review by the Supreme Court, 
under its usual rules, although parties in cognate lawsuits retain the privilege. 
There is no reason apparent to me why a person convicted of murder should 
have the privilege of requesting the Court to exercise its appellate jurisdiction, 
while a schoolteacher accused of subversive activities, perhaps in a hostile and 
gossipy town, or a witness in the position of Mr. Rumely before a congressonal 
committee, should lose the corresponding opportunity to vindicate his rights 
before the law. I believe there are some doubtful constitutional questions to be 
resolved about a bill which makes so abrupt and arbitrary a distinction among 
persons. 

Whether such a bill would be constitutional, however, I deem it most unwise. 
Disagreement with particular decisions of the Supreme Court seems to me a 
poor reason for limiting its appellate jurisdiction. Would the Nation have 
been better off, in retrospect, if a Jeffersonian Congress had clipped the wings 
of John Marshall’s Court? I don’t think any serious person would now say 
“Yes,” despite the intense unpopularity of many of the Court’s most important 
opinions of that era. 

On the contrary, every consideration of moderate policy counsels retaining 
the Courts’ functions of review, most especially in cases dealing with the rights 
of the citizen against the steadily increasing power and influence of government 
in all its forms. The encroachments of the State into areas of life which had 
hitherto been entirely free of governmental influence is one of the most disturb- 
ing developments in recent years. Whether all such developments have been 
necessary may be doubted. Necessary or not, however, they surely require on 
the part of all who love liberty an extra measure of vigilance, not a relaxation 
of existing procedures for constitutional oversight. 

Yours sincerely, 
EUGENE Y. Rosrow, Dean. 


UNIVERSITY OF ALABAMA, 
ScHOOL OF LAw, 
University, Ala., February 24, 1958. 
Hon. THomAs ©. HENNINGS, Jr., 
United States Senate, Washington, D. C. 

Dear SENATOR HENNINGS: Dean Martin L. Harrison has referred to me your 
letter of February 7, 1958, soliciting comments on S. 2646, which would limit 
the appellate jurisdiction of the Supreme Court in certain cases. Your letter 
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indicates that the bill is under consideration by the Senate Subcommittee on 
Internal Security. 

I teach the subjects of constitutional law and legislation at the University of 
Alabama Law School. I am especially interested in the field of written law 
processes, and am the author of a book on the subject for use by law students. I 
have also done extensive research on the responsibility of Congress to decide 
constitutional questions even in a system which embraces the institution of 
judicial review. This was the subject of a thesis which I submitted in 1950 to 
complete the requirements for a master of laws degree at Columbia University. 
I mention these things to explain the depth of my interest in questions pertain- 
ing to the power of Congress to control the institution of judicial review itself 
and how such power should be exercised, which are questions presented by 
“S. 2646. 

I believe S. 2646 is an unwise proposal. I believe that Congress and State 
legislatures as well are chargeable with much irresponsible action in recent 
years, especially in the name of security. This irresponsibility has affected en- 
actments as well as inquisitions. It has also infected the administration of laws 
on the subject of security. During these times and under these conditions the 
Supreme Court has served as a responsible bulwark to safeguard the security 
of the individual against arbitrary, ill-considered, and unwarranted mistreat- 
ment by persons wielding the awful power of government. For these reasons I 
do not believe that this is the subject or now is the time for curbing the review 
powers of the Supreme Court. 

Judicial review of the constitutionality of actions of the other departments of 
Government certainly encumbers the operation of democratic methods for 
determining what the Constitution means, since the Supreme Court is less 
directly subject to political controls than are Congress and the President. But in 
view of the Supreme Court’s demonstrated willingness to defer to seriously con- 
sidered and reasoned judgments of the “political” departments, I submit that, 
instead of curbing the jurisdiction of the Supreme Court, a better way to achieve 
a fuller measure of just and enduring democracy in our time is for Congress to 
exercise its own powers in a more reasonable, reasoned, and responsible manner. 

I have plans to expand my LL. M. thesis, mentioned previously, to the propor- 
tions of a book dealing with Congress’ responsibility to maintain constitutional 
government. Such a book should contain a thorough treatment of the power of 
Congress to regulate the jurisdiction of the Supreme Court and the way in which 
Congress has wielded this power. Up to now I have been prevented from doing 
the necessary research for this part of my book by the demands of a full schedule 
of teaching and the unavailability of necessary source materials. For these rea- 
sons I would be most grateful for copies of any reports, studies, or other mate- 
rials of any kind bearing on this subject which your committee could: make 
available to me. Moreover, I wonder if your committee or any other agency, 
whether governmental or private, would be interested in sponsoring a thorough 
study of this question. If so, I would like very much to be put in touch with 
persons who could handle the arrangements therefor. 

Sincerely yours, 
C. DALLAS SANDS, 
Professor of Law. 


CHICAGO-KENT COLLEGE OF LAW, 


Chicago, Ill., February 24, 1958. 
Senator THomMas C, HENNINGS, Jr., 


United States Senate, Washington, D. C. 


DEAR SENATOR HENNINGS: I am writing in response to your letter of February 
7, 1958, regarding Senate bill No. S. 2646. This matter has been referred to me 
by our dean inasmuch as I teach constitutional law which is most closely allied 
with the subject matter of said bill. Before proceeding with my comments, I 
wish to make it clear that I am speaking only for myself and not for the college 
or the faculty as a whole. 

Inasmuch as the United States Constitution specifically provides that the 
appellate jurisdiction of the Supreme Court shall be subject to such exceptions 
and regulations as the Congress may provide, there appears to be no constitu- 
tional defect in the above measure. However, it seems to me that it violates the 
spirit of the Constitution; in article III, section 1, provision is made for one 
Supreme Court and all other Federal constitutional courts are designated as 


inferior courts. Such a designation, it seems to me, contains a connotation that 
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the Supreme Court shall be a superior tribunal and the inferior courts shall be 
subject to its supervision. Even if this be deemed an inconsequential legal argu- 
ment, it would seem to be an appropriate consideration for Congress. 

My first reaction after reading this bill was the simple question—Why? I can 
see no apparent legitimate reason for such a departure from past practice. 
Surely, it is not born out of compassion for the Supreme Court. I am not aware 
that the Court is unduly burdened by cases in which review is sought by way of 
appeal, and it is now able to control the volume of cases, which comes before it 
by way of certiorari. And furthermore, the bill denies the Court jurisdiction 
in cases where review is sought by a writ of certiorari. The only readily appar- 
ent reason for such a measure is that the Congress, or some Members thereof, 
are disconcerted over some of the recent actions of the Supreme Court. This can 
hardly be considered a laudable motive. 

Probably, the greatest vice of this bill is the lack of uniformity in judicial 
decisions that may be expected in its wake. While the Constitution and laws of 
the United States do not in all matters demand equal and identical treatment 
for all persons, equality under the law is one of the fundamental bases on which 
this country was founded and one of the most treasured concepts of our con- 
temporary society. I think there would be general agreement that a departure 
therefrom can be justified only by the most compelling reasons. And yet, if this 
bill becomes law, there is a theoretical possibility that the rights of individuals 
in these sensitive areas will be decided in approximately 60 different ways, and 
a practical possibility, even probability, that they will be decided in 2, 3, or 4 
different ways. There will be 48 State supreme courts, as well as the lower 
Federal courts, enjoying complete autonomy in deciding the rights of individuals 
under the laws of the United States without the possibility of one higher 
authority bringing their decisions into harmony. I think that one of the most 
salient reasons for having one Supreme Court at all is to achieve uniformity 
of judicial decision in questions on which reasonable minds might vary. And 
that occasional conflict between the decisions of the lower courts has consistently 
been one of the grounds on which the Supreme Court has chosen to exercise 
jurisdiction. 

This bill seems to be particularly onerous insofar as State internal security 
and loyalty measures are immunized agaiust scrutiny by the Supreme Court. 
One might describe it as a negative license—a lheense to the States to ignore 
Federal safeguards to individual freedom contained in the Constitution and 
laws of the United States. While it is true that the States are legally bound 
to enforce these rights, it is not, unfortunately equally true that they have always 
done so. Mute testimony to this fact may be found scattered throughout Ameri- 
can judicial reports and some of the more shocking examples have been 
memorialized in the newspapers and periodicals of the Nation. 

Lastly, it seems to me that this bill offers the Congress an unhealthy immunity 
from examination and inspection in the forum of public opinion. While the 
lower Federal courts are legally capable of restraining the Congress from its 
excesses, they are, as a practical matter, less able to do so. I think that the 
United States courts of appeals do not enjoy the same dignity as the United 
States Supreme Court in the eyes of the public. Hence, it would seem to follow 
that action taken by the courts of appeals would not receive the same publicity 
by way of newspaper coverage, editorial comment, and the like, as would follow 
like action by the Supreme Court. Where that action reflects upon the Congress, 
they would, to the extent of the above differential, be protected from adverse 
public reaction. It might be added that for the same reason, a rebuke by the 
courts of appeals would not have the same public impact as would be a rebuke 
by the United States Supreme Court. This factor would also tend to insulate 
the Congress from critical comment. 

In conclusion, I would like to say that I regard this bill as inimical to the 
best interests of the American public for the reasons above stated and believe 
that it should never become law. I wish further to thank you for the opportunity 
to state my position. 

Sincerely, 
JAMES K. MARSHALL, 
Professor of Law. 


. 
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NORTHWESTERN UNIVERSITY, 
Tue ScHoou or Law, 


Chicago, Ill., February 20, 1958. 
Hon. Tuomas ©. HENNINGS, Jr., 


United States Senate, 
Committee on the Judiciary, 
Washington, D.C. 


DEAR SENATOR HENNINGS: In reply to your letter requesting my views concern- 
ing S. 2646, I wish to state that I am strongly opposed to this proposed legislaticn. 

In the past year or two the Court, in my opinion, has made some unfortunate 
decisions within the area with which the bill is concerned. But I am convinced 
that this is no reason for depriving it of jurisdiction over such cases. Under our 
constitutional system the Court has a very important function to perform in the 
field of civil liberties. To relieve it of that function would mark a departure from 
cherished tradition and would, in my view, constitute a step in the direction of 
changing the system of government in which you and I and all true Americans 
believe. 

Sometimes we do not like to pay the price for what we have, but a few wrong 
decisions are a small price, and it is one that we must pay. 

Sincerely yours, 
Haroitp C. HAVIGHURST. 





UNIVERSITY OF ILLINOIS, COLLEGE oF Law, 
Urbana, February 11, 1958. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, 
Washington, D.C. 


DrAR SENATOR HENNINGS: Under date of February 7, you addressed a letter to 
Dean Albert J. Harno, of the College of Law of the University of Illinois, concern- 
ing S. 2646. Dean Harno is now acting dean of the Law School of the University 
of California at Los Angeles, and therefore your letter has come to my attention. 
Since you also invite comments by other faculty members, and since I have taught 
constitutional law for many years, perhaps I may comment on this bill. 

It seems to me that 8S. 2646 is based upon a fundamentally fallacious philosophy : 
That whenever the Congress disagrees with a judgment of the Supreme Court of 
the United States it will withdraw from the appellate jurisdiction of the Court 
the subject matter of the disagreement. This means that we would have no uni- 
form law in the United States on this particular subect matter, because the 11 
courts of appeal would be the final arbiters of the meaning of the statutes. This 
was the fundamental law to which Marshall pointed in the famous case of Mar- 
bury v. Madison, in which he justified judicial review of congressional legislation. 

This proposal reminds me of the Court-packing bill of 1937. That situation was 
different, in that President Roosevelt himself became unhappy with the decisions 
of the Supreme Court and desired to appoint additional Judges for the purpose 
of securing a different interpretation of the Constitution. The Congress in that 
period refused to approve the President’s recommendations. Many harsh words 
were spoken about that bill as being a violation of the doctrine of separation of 
powers. It seems to me that S. 2646 is just as fundamental a violation of that 
doctrine as was the Roosevelt Court bill. 

Although S. 2646 seems to be within the power of the legislative branch under 
article LII of the Constitution, it is a departure from the fundamental principle of 
separation of powers and would introduce into our statutory scheme a very unfor- 
tunate precedent, for if through this bill the Congress can withdraw this important 
subject matter from the Supreme Court of the United States, it can in the future 
continue to whittle away at the jurisdiction of the Court in any area in which 
the Congress finds disagreement with the Court’s decision. This seems to me to be 
an unsound procedure and wholly unwarranted. 

Very truly yours, 
RussELL N, SULLIVAN, Dean, 
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Notre DAME LAW ScHOOL, 
Notre Dame, Ind., February 25, 1958. 
Hon. THomAs C. HENNINGS, Jr., 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR HENNINGS: This is in reply to your letter of February 7 encilos- 
ing a copy of S. 2646. It is my considered judgment that this is a vicious bill. 
It is a vicious bill because, under the guise of limiting the appellate jurisdiction 
of the Supreme Court, it would in practical effect destroy the constitutional guar- 
anties without which America would become a land alien to itself. For if basic 
freedoms can be removed from the Court’s protection, by the device of cutting 
down its jurisdiction, simply because a majority in Congress dislikes some of 
the Court’s decisions, what is left of the Bill of Rights and the 14th amendment? 

The assaults on the Supreme Court have created a situation which should 
engage the attention of all who love and serve the law. Accordingly, we are 
planning a symposium on the role of the Supreme Court in the American consti- 
tutional system, to be held here at the Notre Dame Law School on April 18. 
I attach an outline of the symposium. It states my views in some detail. 

Sincerely yours, 
JosePH O’MeEarA, Dean. 





OUTLINE OF A SYMPOSIUM ON THE ROLE OF THE SUPREME COURT IN THE AMERICAN 
CONSTITUTIONAL SystEM To Be HELD AT THE NOTRE DAME LAW ScHOOL, FRIDAY, 
APRIL 18, 1958 


The Supreme Court is under siege. The assaults upon it appear to me to be 
gathering force. I think they constitute a threat too serious to ignore and that 
there is a responsibility on the part of the legal profession, including the law 
schools, to do something about it. I do not for a moment suppose that the Court 
is above criticism. Nor am I presently concerned to defend the decisions which 
have occasioned the uproar. My concern is for the Court as an institution. This 
is not the first time, of course, that the Court has been beleaguered; it has sur- 
vived earlier attacks; I have every hope that it will emerge stronger than ever 
from this one. The accusations and clamorous demands that fill the air are 
nevertheless calculated to weaken public confidence in the Court and thus dimin- 
ish its influence as a symbol and spokesman of the rule of law in an increasingly 
lawless world. We are therefore arranging a symposium on the Role of the 
Supreme Court in the American Constitutional System, to be held at the Notre 
Dame Law School, on Friday, April 18, 1958. 

Mr. David Maxwell, immediate past president of the American Bar Association, 
will preside. 

There will be four papers dealing with various aspects of the problem arising 
from the efforts now being made to discredit and emasculate the Court. The 
first paper should bring the problem into focus by making clear the generic causes 
which give rise to it. The Court is under siege because the great issues it must 
decide are fiercely controversial issues. Disagreement and dissatisfaction with 
the Court are therefore unavoidable. The very nature of the Court's role as a 
balance wheel in our constitutional system makes it a target for attacks and 
abuse. The attacks vary in vigor and bitterness with the magnitude of the 
interests at stake and the depth and intensity of the feelings they arouse; but 
always, inescapably, the Court is at the center of the storm for the simple reason 
that powerful forces are arrayed on all sides of the great problems the Court 
must resolve—forces which do not readily accept defeat. 

The preceding paragraph does no more than suggest in the most general 
way why the Court is so often under fire; and it would, of course, be appro- 
priate to draw upon the Court's history for examples and illustrations. Per- 
haps what I have said should be obvious to any thoughful person. In any 
event, it seems to me important to emphasize that the Court sits between great 
contending forces; that its function is to moderate their deadly struggles; and, 
accordingly, that it is not to be supposed the Court will be able to stay out 
of the line of fire. I think it important to stress this aspect of the matter be- 
cause, unless I am mistaken, many well-meaning critics of the Court fail to 
recognize the hazards inherent in the Court’s position and in the part assigned 
to it in our governmental system. My assumption, of course, is that recognition 
of these hazards would lead to a more understanding attitude on the part of 
those with an open mind. 
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In my view, as I have said, it would be helpful, in the first paper, to make it 
clear that the Court is inescapably on the spot. So are other departments of 
Government; they, however, can fight it out in the political arena. This the 
Court cannot do and, to that extent, is in a peculiarly difficult position. 

The first paper will be prepared by Mr. Carl McGowan, formerly a member of 
the faculty of the School of Law at Northwestern, now a member of the Chicago 
firm of Ross & O'Keefe and general counsel of the Chicago and North Western 
Railroad. 

But is it really true that the Court is on the spot? The Court has the Con- 
stitution for a polestar; and in many cases it has the benefit of legislation as 
well. Then how can its position be such a difficult one? 

The fact is, of course, that one cannot simply look at the Constitution, or at 
a statute, and find there the answers to the great problems which are brought 
before the Court and must be decided by it. I cannot help believing that much 
of the criticism of the Court stems from failure to understand this basic fact. 
It is not sufficiently understood that the judicial function of necessity is a 
creative one. The judge is not an automaton proceeding mechanically to a 
predetermined conclusion. In large part Constitution and statute do no more 
than provide alternatives or set limits on decision. Creative, therefore, the 
judge’s function most certainly is, and this involves the exercise of discretion 
though not, of course, unlimited discretion. As I see it, the symposium’s 
second paper should undertake to get this point across, that is, that judging is 
not a mechanical process and that judges do in fact exercise discretion because 
there is simply no escape from doing so; but that decision is never at large, 
discretion being limited to choosing between alternatives within the framework 
of our traditional approach to legal problems. 

But if Constitution and statute don’t furnish answers, to what is a judge to 
turn? If decision is not to be arbitrary, there must be some principle of choice 
among the alternatives which every case presents. This question needs atten- 
tion and, it seems to me, can best be taken up in the second paper immediately 
after the point is brought home that the judge is, perforce, pretty much on his 
own. 

As I have said, there must be some principle of choice among the alternatives 
which virtually every case presents. But what principle of choice? Should 
the judge make a Gallup-poll approach and seek guidance from the multitude? 
Even if he should, can he? Has he the facilities necessary to do this? Of 
course he has not. What, then, should he do? Should he guess what a poll 
would show and let that determine choice? Of should he decide as best he 
ean according to his own intellect and conscience? My own views are indicated 
in my article on the Notre Dame Program of Legal Education in the July issue 
of the American Bar Association Journal. 

The second paper will be prepared by distinguished Prof. Robert A. Leflar of 
the University of Arkansas School of Law, formerly a member of the Supreme 
Court of Arkansas. 

The idea that the judge's role is a creative one troubles many thoughtful per- 
sons. In the first place, it runs head on into the Austinian thesis. Quite aside 
from theoretical objections, however, it is feared that this conception of the 
judicial function is antidemocratic. Actually, of course, much of the currrent 
criticism of the Court results from its protection of values without which de- 
mocracy would be impossible. Notwithstanding this fact, these doubts and 
difficulties, in ny opinion, should be squarely met in the third paper. This 
will be prepared by Dean Eugene V. Rostow of the Yale Law School. 

The final paper should be devoted to a critique of pending proposais to fence 
the Court in by curtailing its appellate jurisdiction or otherwise. This, I think, 
will entail both a review of previous attempts to restrict the Court and an 
appraisal of the situation which would result if current efforts should succeed. 
The historical review just indicated will involve some overlapping with the 
first paper if and to the extent that the same historical matter is used for 
illustration. I see no problem, however, since, in any case, the historical ma- 
terial will be approached from different points of view—in the first paper to 
illustrate why the Court is so frequently under attack, in the final paper to 
put in context specific proposals to weaken it. The final paper will be pre- 
pared by Prof. Sheldon D. Elliott of New York University School of Law. Pro- 
fessor Elliott is director of the Institute of Judicial Administration at New 
York University and secretary of the American Bar Association’s section of 
legal education and admissions to the bar. 
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Though much of the abuse of the Court is purely partisan, a good deal of it, 
I think, results from a misunderstanding of the Court’s function and of the 
conditions under which it necessarily operates. The symposium will be beamed 
at people who are honestly mistaken about these matters. As the preceding 
sentence implies, the proceedings will be published and we are hoping to make 
a rather wide distribution of them. 

JOSEPH O’MEARA, Dean, 
JANUARY 15, 1958. 


Notre Dame Law ScHoor, 
Notre Dame, Ind., February 27, 1958. 
Hon. THomAs C. HENNINGS, Jr., 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear SENATOR HENNINGS: Supplementing my letter of February 25, | enclose 
a quotation from Cardozo’s Nature of the Judicial Process. 
I was glad to see the action taken by the American Bar Association, as I know 
you were. 
With warm regards, I am, 
Sincerely, 
JOSEPH O'MEARA, Dean. 


Extract From CaArpDozA’s THE NATURE OF THE JUDICIAL PrROocESS (PP. 91-4) 
(1921) 


Some critics of our public law insist that the power of the courts to fix the 
limits of permissible encroachment by statute upon the liberty of the individual 
is one that ought to be withdrawn. It means, they say, either too much or too 
little. If it is freely exercised, if it is made an excuse for imposing the indi- 
vidual beliefs and philosophies of the judges upon other branches of the Gov- 
ernment, if it stereotypes legislation within the forms and limits that were 
expedient in the 19th or perhaps the 18th century, it shackles progress and breeds 
distrust and suspicion of the courts. If, on the other hand, it is interpreted in 
the broad and variable sense which I believe to be the true one, if statutes are 
to be sustained unless they are so plainly arbitrary and oppressive that right- 
minded men and women could not reasonably regard them otherwise, the right 
of supervision, it is said, is not worth the danger of abuse. “There no doubt 
comes a time when a statute is so obviously oppressive and absurd that it can 
have no justification in any sane polity.”’ Such times may indeed come, yet 
only seldom. The occasions must be few when legislatures will enact a statute 
that will merit condemnation upon the application of a test so liberal; and if 
carelessness or haste or momentary passion may at rare intervals bring such 
statutes into being with hardship to individuals or classes, we may trust to 
succeeding legislatures for the undoing of the wrong. That is the argument 
of the critics of the existing system. My own belief is that it lays too little 
stress on the value of the “imponderables.” The utility of an external power 
restraining the legislative judgment is not to be measured by counting the occa- 
sions of its exercise. The great ideals of liberty and equality are preserved 
against the assaults of opportunism, the expediency of the passing hour, the ero- 
sion of small encroachments, the scorn and derision of those who have no pa- 
tience with general principles, by enshrining them in constitutions, and conse- 
crating to the task of their protection a body of defenders. By conscious or sub- 
conscious influence, the presence of this restraining power, aloof in the back- 
ground, but nonetheless always in reserve, tends to stabilize and rationalize the 
legislative judgment, to infuse it with the glow of principle, to hold the standard 
aloft and visible for those who must run the race and keep the faith. I do not 
mean to deny that there have been times when the possibility of judicial review 
has worked the other way. Legislatures have sometimes disregarded their own 
responsibility, and passed it on to the courts. Such dangers must be balanced 
against those of independence from all restraint, independence on the part of 
public officers elected for brief terms, without the guiding force of a continuous 
tradition. On the whole, I believe the latter dangers to be the more formidable 
of the two. Great maxims, if they may be violated with impunity, are honored 
often with lip service, which passes easily into irreverence. The restraining 
power of the judiciary does not manifest its chief worth in the few cases in which 
the legislature has gone beyond the lines that mark the limits of discretion. 
Rather shall we find its chief worth in making vocal and audible the ideals that 
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might otherwise be silenced, in giving them continuity of life and of expres- 
sion, in guiding and directing choice within the limits where choice ranges. This 
function should preserve to the courts the power that now belongs to them, if 
only the power is exercised with insight into social values, and with suppleness 
of adaptation to changing social needs. 


DRAKE UNIVERSITY, 
Tue Law ScHOOL, 


Des Moines, Iowa, February 17, 1958. 
Hon. THomas C. HENNINGS, Jr., 


Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DeAR SENATOR HENNINGS: You invited comments relative to S. 2646, as re- 
ported to the Judiciary Committee by the Subcommittee on Internal Security. 

I concur in your view that this bill, if enacted, would work a basic change 
in our governmental system. It is an un-American attack upon the Supreme 
Court. 

The bill is intended to limit the appellate jurisdiction of the Supreme Court, 
which is essentially what its jurisdiction is. It is designed to take away from 
the Court jurisdiction over five areas of enormous size and magnitude, and of 
like importance to the people of this country. In subtracting this jurisdiction 
from the Court the designers of the bill endeavor to set up arenas where they 
can fight their problems according to their own rules, or at least without being 
disturbed by the Supreme Court. This not only is an undesirable attack upon 
the Supreme Court but it deprives litigants from pursuing their alleged rights 
to the last resort. Although few cases, relatively speaking, reach the Supreme 
Court, it is important that this Court can reach out, in their discretion, and hear 
cases on certiorari, in addition to the more fixed or absolute appeals. This 
privilege, power, and authority on the part of the Court and the corresponding 
right of the individual to seek his remedies, his due process, before all the appro- 
priate tribunals of the land, are among the choicest privileges that our democ- 
racy affords. 

Again, this bill is undesirable because if these large areas can now be taken 
away from the Court, because some prefer not to have the Court meddle with 
these problems, it leads to the precedent that in the future other persons may 
wish likewise to subtract from the Court’s jurisdiction other contentious consti- 
tutional problems. 

Furthermore, legislation depriving the Supreme Court of its jurisdiction to the 
extent that its functions would be materially restricted, would probably be held 
by it to be unconstitutional. 

I have no fear that the bill will be enacted. There is too much good judg- 
ment, discretion, and commonsense in Congress to enact into law a bill as vicious 
as this one. At that, I think it is important that those who share your views 
express their opposition in an effort to prevent any part of the bill from be- 
coming law. 

Sincerely, 


MARTIN TOLLEFSON, Dean. 


STATE UNIVERSITY OF Iowa, 
COLLEGE OF LAW, 
Iowa City, February 17, 1958. 
Senator THomaAs C. HENNINGS, Jr., 
United States Senate, 
Senate Office Building, Washington, D. C. 


DeAR SENATOR HENNINGS: Dean Ladd has called to my attention that you 
may be interested in having the views of any faculty member who may have 
a specialized interest in S. 2646. Since I teach constitutional law and conduct 
a seminar in current Supreme Court decisions in the State University of Iowa, 
College of Law, I think I surely have the kind of interest in the bill that you 
refer to. 

I have studied the bill and the record of the hearing before the subcommittee 
of the Committee on the Judiciary held on August 7, 1957. 

But for the report that S. 2646 has been favorably reported by the Subcom- 
mittee on Internal Security, it would be difficult to take the proposal seri- 
ously. It is difficult to believe that anyone grounded in American history, 
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trained in the legal profession, and sensitive in any degree to the great heritage 
that we have in the tradition of an independent judiciary and the rule of law 
could permit his name to be associated with the kind of proposal that S. 2646 
is. 

I trust that there is no such lack in the United States Senate of devotees 
to the Bill of Rights and believers in the indispensability in our system of an 
independent judiciary to protect those rights, that there is any cause to fear the 
passage of such an ill-conceived measure as 8. 2646. 

Yours sincerely, 
FRANK R. KENNEDY, Professor of Law. 


StaTeE UNIVERSITY OF IOWA, 
COLLEGE OF LAw, 
Iowa City, February 10, 1958. 
Senator THomas C. HENNINGS, Jr. 
United States Senate, 
Senate Office Building, Washington, D. C. 

Dear SENATOR HENNINGS: I am writing to you as a member of the Com- 
mittee on the Judiciary of the United States Senate. I have read the bill to 
limit the appellate jurisdiction of the Supreme Court by Senate No. 2646. 

I cannot conceive the possibility of the introduction of a bill of this kind and 
hope that every effort will be used to prevent its having further consideration. 
In my opinion the bill is clearly unconstitutional in attempting to prevent the 
Supreme Court of the United States from exercising its judicial power. It 
strikes at the very structure of our Government and the American Constitution. 
It destroys the concept of the separation of powers between the executive, legis- 
lative, and judicial departments of government. It destroys the force of our 
article III, sections 1 and 2 of the Constitution of the United States. If enacted, 
in my opinion, there is no question but that the Supreme Court of the United 
States would declare the act unconstitutional. 

There may be times when segments of the public may dislike a decision of 
the Supreme Court and there are times when a Supreme Court decision may be 
wrong as is indicated by the fact that the Court, itself, overrules its former 
opinions in some instances, but there is perhaps no part of the Government in 
which the public places greater trust than in the Supreme Court of the United 
States. A bill of this kind to me indicates a distrust in our American system 
of constitutional government and .constitutes an attempt to usurp the proper 
judicial function of the highest court of the land. 

It is hard to see how a bill of this kind would receive serious consideration 
by the United States Senate. I am writing this letter to express my strongest 
disapproval of Senate file 2646 and urge that every effort be made to prevent its 
adoption. 

Sincerely yours, 


Mason Lapp, Dean. 


UNIVERSITY OF KANSAS, 
Tue Scr1roor or LAw, 
Lawrence, February 12, 1958. 
Hon. Tuomas C. HENNINGS, Jr., 
United States Senate, 
Washington, D. C. 


Dear SENATOR HENNINGS: Dean Moreau retired on July 31, 1957, an now is on 
leave of absence in the Near East. This letter is in reply to your inquiry, dated 
February 7, 1958, addressed to him. 

We have your fine letter regarding S. 2646 before us. All of the members of 
the Kansas University law faculty are pleased to endorse your position opposing 
this legislation. 

Recently, we have completed an extensive study and analysis of this and related 
problems in the nature and function of the Government of the United States. 
The issue on S. 2646 is not so much its constitutionality but the awful conse- 
quences in its prophecy. The purpose of the Constitution was to build a nation. 
Of first importance was to provide a common clearinghouse for questions of rights 
and duties arising under the Nation’s power. For this, the Supreme Court was 
denominated. Without this, the situation resolves itself to the intolerable that 
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there may be as many constitutions as there are final interpreters. Under this 
bill, not only the States may segment themselves but also even the parts of the 
Federal system itself can swing off into separate, satellite orbits of their own. 
The correlating power of the Nation would be short circuited by S. 2646. 
We were pleased to have your inquiry, and recognizing the important work you 
are doing so well, I remain 
Sincerely and respectfully, 


M. C. Stover, Dean. 





WASHBURN UNIVERSITY OF TOPEKA, 
ScHOoL or LAw, 
Topeka, Kans., February 10, 1958. 
Hon. THoMAs C. HENNINGS, Jr., 
United States Senator, 
Senate Office Building, 
Washington, D.C . 


DeAR SENATOR HENNINGS: Thank you for your letter of February 7, enclosing 
copy of S. 2646. It had not come to my attention that such a bill was pending 
before the Congress. 

I agree with you that the bill presents a most serious issue. It is an un- 
adulterated attempt to prevent an individual, who deems that the has been 
denied the rights guaranteed to him under the first nine amendments to the Con- 
stitution of the United States, from seeking redress before the Supreme Court of 
the United States. In fact, the bill is so broad as to attempt to deny the right 
of redress before the Court as to action by a State government when such action 
is forbidden by the 14th amendment. 

The provisions of the bill are appalling to me. While the Congress, the ex- 
ecutive department of the Federal Government and the governments of the several 
States are all enjoined with the duty to obey and enforce the Constitution of the 
United States, it has been to the Supreme Court of the United States that persons 
aggrieved have historically turned in dire necessity. The Court is designed 
by the Constitution as the final arbiter between the people and the executive 
department or the Congress or a State government. This has been the function 
of the Court through all the years since the time of John Marshall. 

I respectfully submit that S. 2646 should not pass the Senate. If any action 
were to be taken in this area, I would favor a constitutional amendment for- 
bidding Congress from limiting the right of appeal to the Supreme Court of the 
United States in cases involving rights claimed under the United States Consti- 
tution. See article by Mr. Justice Harold H. Burton, in the American Bar 
Journal for February 1955 (41 A. B. J. 121). The introduction of this bill evi- 
dences the need of such an amendment favored by Mr. Justice Burton. 

Sincerely yours, 
ScHUYLER W. JACKSON. Dean. 


Boston UNIversity Scuootr or Law, 
Boston, Mass., February 27, 1958. 


STATEMENT ON §S. 2646 


The undersigned strongly oppose enactment of the above-entitled bill to limit 
the appellate jurisdiction of the Supreme Court in certain cases. 

We oppose the bill for the following reasons: 

1. Withdrawal of Supreme Court jurisdiction in the designated classes of cases 
would not alter the decisions of the Court, with which the author of the bill is 
obviously in disagreement. It would only serve to eliminate uniformity in the 
future determination of constitutional rights and the administration of Federal 
law in the designated classes of cases. The United States courts of appeal and 
the highest courts of the States would have the last word in the areas covered 
by this bill. That constitutional rights and other Federal law should vary from 
place to place, from State to State, is a most disturbing prospect. It could not 
but weaken our judicial system and respect for the law it administers. 

2. This bill would deal a severe blow to the judicial independence which our 
governmental system needs and which has contributed to its strength. The 
existence of congressional power to regulate the appellate jurisdiction of the 
Supreme Court is salutary; it operates as a check upon the Court. However, 
congressional power should be indeed sparingly used. Above all, it should not 
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be used to punish the Court for particular decisions unpopular with Members 
of Congress. The present Supreme Court should be vigorously defended against 
attacks upon it such as this. That the political branches of government have 
difficulty in resisting the emotional excesses of a transient majority is due to 
the nature of their political responsibility. It is here that judicial independence 
becomes meaningful. That the Supreme Court has of late shown concern for 
the rights of minority groups and unpopular persons is as it should be. 

The undersigned do not agree with all the Court’s decisions, recent or other- 
wise. We may and do criticize some of the Court’s reasoning. We are not 
always in agreement among ourselves with respect to the complex legal problems 
which continually face the Court. We are united in our opposition to this pro- 
posed tampering with the appellate jurisdiction of the Supreme Court. We 
consider this bill to be most unwise. 

Exiwoop H, HETTRICcE, 
Dean. 
ALBERT R. BEISEL, Jr., 
ion Professor of Constitutional Law. 
on Ropert B. Kent, 
Rd Professor of Constitutional Law. 





LAW ScHOOL OF Harvard UNIVERSITY, 
Cambridge, Mass., February 19, 1958. 
Hon. THOMAS C. HENNINGS, 
United States Senator, 
The Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 

Dear SENATOR HENNINGS: Thank you for sending me your letter of February 
7 and its enclosure, 8S. 2646, entitled “A bill to limit the appellate jurisdiction of 
the Supreme Court in certain cases.” I have examined this bill with concern; 
to me it seems a measure highly undesirable for the welfare of constitutional 
government in the United States. I trust that the measure will not become law. 

I do not doubt that the considerations that I am about to mention in this letter 
are entirely familiar to you and to the Judiciary Committee, but I outline them 
here to the end that you may see the reasons for my own conclusion. 

I take it that the constitutional provision on which the bill rests is section 2 
of article III, the second clause of which reads: 

“In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the supreme Court shall have original 
Jurisdiction. In all the other Cases before mentioned, the supreme Court shall 
have appellate jurisdiction, both as to Law and Fact, with such Exceptions, and 
under such Regulations as the Congress shall make.” 

The most conspicuous instance of the exercise of ad hoc control by the Congress 
over the Supreme Court’s appellate jurisdiction occurred in the legislation dealt 
with in Ex parte McCardle (6 Wall. 318 (1868) ; 7 Wall. 506 (1869)). Here the 
Congress withdrew from the Supreme Court jurisdiction to hear certain specified 
habeas corpus proceedings, in effect thereby preventing a decision in a case 
already argued, in which the Reconstruction Acts had been challenged. The 
power to limit the appellate jurisdiction has been discussed in other cases; there 
is a collection of references in the annotated Constitution, edited under the 
supervision of Professor Corwin, of Princeton, and printed as Senate Document 
170 of the 82d Congress, 2d session, at pages 614 and 615. 

My objection to the proposed legislation goes principally to its unwisdom. In 
our system of government the Supreme Court is the great conservative element 
which tends to damp out the more extreme swings of governmental action by 
the executive and legislative branches and by State governments, all of which 
are, quite properly, more immediately responsibe to fluctuations of popular 
opinion than the Supreme Court. This constitutional function necessarily arouses 
opposition from time to time in the States and in the other two branches of the 
Federal Government. My mind goes back 21 years to the message of President 
Roosevelt proposing the legislation which its opponents came to call the court- 
packing bill. The measure was intended to provide the Court with judges who 
would reverse the attitude previously shown toward New Deal economic legis- 
lation. The Court’s decisions about economic matters betwen 1934 and 1937 
had sometimes been unwise. Certainly some popular legislation had been struck 
down by the Court, and these decisions had been widely disliked. Yet throughout 
the country the reaction against the court-packing bill was surprisingly strong, 
and demonstrated the wisdom of the people in respecting the Supreme Court 








LIMITATION OF APPELLATE JURISDICTION 409 


even when they disagreed with it, and valuing its independent function as a 
balance wheel in the national constitutional system. The presently proposed 
legislation would, I think, be apt to evoke a somewhat similar reaction. 

This measure, even though it may fit within the literal limits of congressional 
power under article III, nevertheless seems to be contrary to the fundamental 
long-established theory of our constitutional system. As I write this letter 
I have before me Hamilton’s 78th Federalist paper and I have been rereading 
what he says about the necessity for independent courts of justice in a limited 
Constitution, and the unique function of such courts in enforcing constitutional 
provisions. The effect of S. 2646 would be to withdraw from the Supreme Court 
jurisdiction in certain specific situations, so narrowly defined that the statute 
appears to refer to identifiable decisions which were unwelcome to the sponsors 
of the legislation. If our constitutional system is to continue its balanced and 
essentially conservative operation, the Supreme Court must largely be let alone. 
Legislation specifically directed at this or that judgment is an unfortunate 
precedent ; such legislation could become habitual; today’s majority is tomorrow’s 
minority; the only way our constitutional system can work is for each of the 
great departments to show a large respect and tolerance for the other’s perform- 
ance of duties. The proposed legislation, even though it may be technically 
constitutional, runs counter to this spirit. 

Furthermore I think the legislation would tend to produce irremediable con- 
fusion in the law of the United States concerning its important subject-matters— 
judicial review of congressional committee activity, of Federal employment, of 
State subversive activities legislation or executive action, of school board regu- 
lations in the field of subversion, and of bar admissions. SS. 2646 does not with- 
draw jurisdiction over these matters from lower Federal courts or State courts; 
it merely prevents Supreme Court review of judgments on any such subject, 
handed down by the highest courts of a State or by lower Federal courts. The 
legislation would thus open the way to unresolved conflicts between Federal 
courts in different parts of the country ; between the highest courts of the several 
States; and possible conflicts between Federal and State court decisions. The 
only escape from this confusion of judicial action would be to withdraw juris- 
diction on these subjects from the lower Federal and State courts as well as the 
Supreme Court, a measure which applied to State courts would be of doubtful 
constitutionality, and which in any event would gravely alter the present bal- 
ance of governmental powers, and leave confusion among the nonjudicial or- 
gans of Government. 

It thus seems to me that the proposed legislation creates more problems in 
the operation of our constitutional system than it can possibly solve. I sincerely 
hope that the Committee on the Judiciary will disapprove the measure and that 
neiher it, nor anything of its nature, will become law. 

Perhaps you will bear with me a minute longer and let me quote some memor- 
able words by Senator Beveridge, in an address he made to the American Bar 
Association in 1920. They have peculiar relevance to any proposal for frag- 
mentation of our constitutional structure. He said, 

“Tf liberty is worth keeping and free representative government worth saving, 
we must stand for all American fundamentals—not some, but all. All are 
woven into the great fabrie of our national wellbeing. We cannot hold fast to 
some only, and abandon others that, for the moment, we find inconvenient. If 
one American fundamental is prostrated, others in the end will surely fall. The 
success or failure of the American theory of society and government, depends 
upon our fidelity to every one of those interdependent parts of that immortal 
charter of orderly freedom, the Constitution of the United States.” 

I appreciate your asking for my opinion on this matter. With my best wishes, 
Tam 
Sincerely yours, 
ARTHUR E. SUTHERLAND. 





UNIVERSITY OF MINNESOTA, 
THe LAw ScHoor, 
Minneapolis, February 11, 1958. 
Senator THomas C. HENNINGS, 
United States Senate, 
Washington, D.C. 


Dear SENATOR HENNINGS: S. 2646 seems to me both dangerous and irrespon- 
sible. It would shift the ultimate responsibility for important judicial business 
from the Supreme Court to the lower courts, and the lower courts have no 
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practical means of resolving differences among themselves, except through the 
unifying work that is done by the Supreme Court. 

If sponsors of this measure succeed in destroying the power of the Supreme 
Court, their next step will be to destroy the power of the lower courts. 

Destruction of the judiciary is the first major step toward dictatorship. 
Everyone who is in favor of continuing our system of constitutional government 
should oppose this bill. 

Sincerely yours, 
KENNETH CULP DAVIS, 
Professor of Constitutional Law. 


Str. Louris UNIVERSITY, 
ScHOOL oF Law, 
St. Louis, Mo., February 27, 1958. 
Senator Tuomas C. HENNINGS, Jr., 
Committee on the Judiciary, 
Washington, D.C. 


Sir: In my opinion Senate bill 2646, which would limit the appellate jurisdic- 
tion of the Supreme Court, is a dangerous tinkering with a balance of govern- 
mental powers that has proved its effectiveness and desirability over a period of 
many decades. 

Granting the constitutional power of the Congress to accomplish this dislocation 
of power, one still need have no reservations about the evil consequences of 
such an action. 

In spirit, the proposal represents a partial but ominous challenge to the 
place which the Supreme Court has held in our history. It seeks to detract from 
the Court’s historic role as protector of individual rights. To that extent it 
lays emphasis on legislative whim rather than on the due process which has 
always been the capstone of our liberties. 

Further, there appears no sufficient reason for the major realignment which 
it proposes. If the present bill is aimed at upsetting particular decisions of the 
Supreme Court, it is sacrificing a traditional and sound structure of review 
for the momentary triumph of a single point of view. Even those who dis- 
agree with recent Supreme Court decisions must think the price of such a 
triumph prohibitive. 

For these reasons, I am against passage of the bill. 

Sincerely yours, 
JOHN E. DUNSFORD, 
Assistant Professor of Law. - 





ScHOOL or Law, 
THE UNIVERSITY OF KANSAS Clty, 
Kansas City, Mo., February 19, 1958. 
Hon. Tuomas C. HENNINGS, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR HENNINGS: The possible danger to national security in the 
Supreme Court’s excessive scrupulousness in security cases is completely over- 
shadowed by the threat to the constitutional structure of our Government implicit 
in Senate bill 2646.. The obvious purpose of the bill is to deprive the Supreme 
Court of part of its appellate jurisdiction because in the particular area it has 
rendered decisions which are displeasing to the proponents of the bill. If 
Congress takes this first step, there is no reason why it should hesitate to 
deprive the Court of jurisdiction whenever it does not like the trend of the de- 
cisions. Once the Supreme Court has been rendered innocuous, there is nothing 
to prevent the limitation of the jurisdiction of the lower Federal courts in 
constitutional cases, so that Congress will be conveniently free of constitutional 
restraint. 

Oven if the bill does not actually violate the Constitution, it is contrary 
to our constitutional traditions. I object to the bill and urge its defeat for the 
following reasons: 

Firstly, it implies that a man may be deprived of his right to appeal to a 
higher court, a right which most of us have come to think is an inalienable right 
of every American. 

Secondly, the bill, if enacted, will leave the State courts without Federal super- 
vision in a segment of cases involving the laws and Constitution of the United 
States. This is manifestly a rejection of the policy established in the Judiciary 
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Act of 1789, and adhered to since. But more significantly, the State courts 
will be given authority to determine the application of the 14th amendment to 
the States activities. This States rights doctrine is absolutely subversive of the 
ideal that the 14th amendment shall afford to the individual as against his State 
the essential guaranties of the Federal Bill of Rights. 

Finally, the bill conflicts with the spirit of article III of the United States 
Constitution. I do not think that the exceptions provision of section 2 was 
intended to justify exceptions and regulations enacted solely to prevent the 
Supreme Court’s rendering undesired decisions, even if Ex Parte McCardle, upon 
which the sponsor of this bill undoubtedly relied, seems to say that this may 
be done. That decision must be read in the light of the Court’s anxiety to avoid 
passing on political issues which might have had dangerous consequences for 
the Court. 

Prof. John Scurlock of our law faculty concurs in these views. 

Sincerely, 
Martin M. Vouz, Dean. 


WASHINGTON UNIVERSITY, 
THE SCHOOL oF Law, 
St. Louis, February 11, 1958. 
Hon. Tuomas C. HENNINGS, Jr., 
Committee on the Judiciary, 
United States Senate, Washington, D.C. 

DEAR SENATOR HENNINGS: This acknowledges your letter of February 7 in- 
viting my opinion on Senate bill 2646. 

Throughout the history of our country, from time to time there have been 
intemperate attacks on the Supreme Court of the United States, usually by 
persons who were unhappy with a particular decision. We are again in such 
a period. 

Although it is the privilege of anyone to disagree with or to criticize a decision 
of the Supreme Court, I am very much concerned with the intemperate criticism 
of the Court as such. In my opinion, the Supreme Court of the United States 
is doing an admirable job of performing the high function with which it is 
charged by the Constitution. 1 feel that many of the criticisms of particular 
decisions are unwarranted and are based upon an erroneous notion of what the 
cases actually held. I do not feel that any legislation is necessary to curb the 
power of the Supreme Court. Consequently, I am opposed to Senate bill 2646 
and similar legislation. 

With kindest personal regards, I am, 

Sincerely yours, 
MILTON D. GREEN, Dean. 


MONTANA STATE UNIVERSITY, 
ScHooL or Law, 


Missoula, February 21, 1958. 
Hon. Tuomas C. HENNINGS, Jr., 


Committee on the Judiciary, 
United States Senate, Washington, D.C. 


DEAR SENATOR HENNINGS: In reply to your request of February 7, I have circu- 
lated the Senate bill 2646 among our law faculty and I am stating below the 
considered opinion of the faculty which you may use as you desire. I join 
in this statement concerning the bill. The position of our law faculty is as 
follows: 

This bill strikes at the Supreme Court of the United States because certain 
of its decisions do not meet the personal approval of the bill’s sponsors, not 
by a reasoned and generalized delimitation of the Court’s jurisdiction but rather 
by a piecemeal ouster of jurisdiction in a limited area of personal disagreement. 
Further, it places a vital area of personal liberties in a second-class position, 
subjecting it to the diverse opinions of lower Federal courts. Such legislation is 
exceedingly pernicious. 

Very truly yours, 


Rospert E. SULLIVAN, Dean. 
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RUTGERS UNIVERSITY, 
ScHOOL oF LAw, 
Newark, N. J., February 12, 1958. 
Hon. THomas C. HENNINGS, Jr., 
United States Senator, 
Senate Office Building, Washington, D. C. 


Dear SENATOR HENNINGS: I would like to go one record as being in opposition 
to S. 2646, which I understand is being considered by the Senate Judiciary Com- 
mittee. This bill would drastically limit the appellate jurisdiction of the United 
States Supreme Court and is obviously motivated by some of the recent con- 
troversial decisions of the Supreme Court in the area of civil liberties. 

Although the Congress has the undoubted constitutional power to control the 
appellate jurisdiction of the Supreme Court, this particular bill completely vio- 
lates the spirit of separation of powers which is such an important part of 
American constitutional law. The doctrine of judicial review, so clearly enunci- 
ated in Marbury v. Madison, ought to be preserved if we are going to protect 
civil liberties in a period of our country’s history where the fear of subversion 
from without has resulted in the subversion of civil rights from within. It 
is of the utmost importance that the power of the United States Supreme Court 
to interpret the Constitution of the United States be unimpaired. 

Very truly yours, 
C. WILLARD HEOCKEL, Assistant Dean. 


Tur UNIVERSITY OF NEW Mexico, 
COLLEGE OF LAw, 
Albuquerque, February 20, 1958. 
Hon. THomas C. HENNINGS, JY., 
United States Senate, 
Washington, D. CO. 


DeaR SENATOR HENNINGS: I have your letter of February 7, 1958, with refer- 
ence to the coming hearing on S. 2646. You may record me as being against this 
legislation. I thus instruct you after having submitted your letter and the bill 
to the members of our faculty. Although I have not spoken to all of them, I feel 
sure that they agree. 

Sincerely, 


A. L. GAausEwitTz, Dean. 


UNION UNIVERSITY, 
ALBANY LAW ScHoor, 
Albany, N. Y., February 11, 1958. 
Hon. THomas C. HENNINGS, Jr., . 
United States Senate, 
Washington, D. C. 


DeaR SENATOR HENNINGS: I have your letter of February 7, 1958, enclosing a 
copy of S. 2646, under consideration by the Senate Judiciary Committee. 

The proposals in the bill are startling. Under subparagraph (1) the Congress 
is made a court of first and last resort in contempt proceedings, the individual 
being denied access to the courts. This would appear to be an undue encroach- 
ment by the legislature upon the function of the judiciary, and it is our opinion 
that it would be unconstitutional. 

The other subdivision give to the executive, including the administrative 
agencies, the States, and the named local bodies, administrative finality in the 
field of “subversive activities,’ again denying recourse to the courts. The 
philosophy of the bill appears to be that arbitrary and even autocratic determi- 
nations are justified in the area of subversive activities or national security. In 
other words, we shall have a rule of men and not of law, in these cases. 

I presided over many hearings, and read many files, in this precise field, as 
chairman of the regional loyalty board for the second region (New York and New 
Jersey) under the former Executive order and I am not starry eyed, I believe, 
concerning the activities of subversive organizations. But I should insist that 
the individual affected be permitted a review of the determination of the original 
factfinder. Under our system the only place a second and impartial review may 
be had is in the courts. 
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Many thoughtful persons are uneasy over recent decisions of the United States 
Supreme Court, believing that members of the Court have misinterpreted the 
intent and purpose of Congress, have extended due process close to the point of 
attempting to regulate the judicial systems of the State, and have indulged in 
judicial legislation. In my opinion there is some validity to this criticism. But 
because there are differences of opinion among people of good will and honest 
intentions, restraint is called for on the part of the Court and the legislature. 

I would suggest, if I may, that the approach might be an attempt to clarify 
existing legislation to meet so far as possible the judicial viewpoint and judicial 
objection, rather than to behead the rights and liberties of individuals with such 
a broadax as 8. 2646. 

Representative Keating discussed this problem in a lawyerlike and statesman- 
like manner at the winter meeting of our alumni association in New York City 
on January 31 last. Copies of his address are available at his office, I believe. 

Sincerely yours, 
ANDREW V. CLEMENTS, Dean. 


THE CoRNELL LAw ScHOOL, 
Ithaca, N. Y., February 28, 1958. 
Hon. THomas C. HENNINGS, Jr., 
Committee on the Judiciary, 
United States Senate, Washington, D.C. 


Dear SENATOR HENNINGS: I am glad to submit an opinion on 8S. 2646, “A bill 
to limit the appellate jurisdiction of the Supreme Court in certain eases.” I 
regret that time does not permit me to prepare a lengthy commentary, and 
therefore, the following is simply a summary opinion stemming from my work 
with legal problems in private practice, in government and in teaching. 

The proposal covers only five subjects in which the Court is not to be able 
to review the validity of legislative and administrative action. The subject 
selected, however, reveal the true purpose behind the bill. The sponsors clearly 
want to eliminate the power of the Court to halt unconstitutional actions in 
the named fields. It is frightening enough to contemplate the possible conse- 
quences to all of us if even in these few areas we no longer have the Court’s 
protection. But would this be the last and only effort to open the door to un- 
constitutional actions by State and Federal executive legislative agencies? 

If now we stop the Court from intervening between us and unconstitutional 
actions in the kind of cases covered by this bill, what would prevent the passage 
of another bill every year, each time taking away another area of protection 
in which the Court had recently trod on tender toes? We could expect that ulti- 
mately the entire range of subjects now under the Court’s protection would be 
covered by this subversive kind of legislation. 

The foregoing remarks are addressed to the general danger of limiting the 
function of the Supreme Court in protecting liberties assured by the Con- 
stitution. In addition, the bill would make it impossible to reconcile conflicting 
decisions of courts in various parts of the country. It is interesting that this 
danger was clearly foreseen by Justice Story, speaking for a unanimous Su- 
preme Court in 1816, when he said, in Martin v. Hunter’s Lessee (1 Wheat. 304) : 

“This is not all. A motive of another kind, perfectly compatible with the most 
sincere respect for State tribunals, might induce the grant of appellate power 
over their decisions. That motive is the importance, and even necessity, of 
uniformity of decisions throughout the whole United States, upon all subjects 
within the purview of the Constitution. Judges of equal learning and in- 
tegrity, in different States, might differently interpret a statute, or a treaty of 
the United States, or even the Constitution iself. If here were no revising auth- 
ority to control these jarring and discordant judgments, and harmonize them 
into uniformity, the laws, the treaties, and the Constitution of the United 
States would be different in different States, and might, perhaps, never have 
precisely the same construction, obligatory, or efficacy, in any two States * * *” 

The proposed legislation would cause such a change in our constitutional 
system that only the strongest possible reasons for its passage should be given 
consideration. I know of no such reasons, and, therefore, I can only con- 
clude that the legislation should be unequivocally rejected. 

Sincerely yours, 


MICHAEL H. Carpozo. 
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ANKARA UNIVERSITY, 
FaAcuLtTy oF Law, 
NEW YORK UNIVERSITY GROUP, 
New York, N. Y., February 20, 1958. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, Washington, D.C. 


Deak SENATOR HENNINGS: Your letter of February 7, addressed to the Uni- 
versity of Colorado, reached me today here at the Ankara University of Law, 
where I am acting as codirector of a Legal Research Institute under New York 
University-ICA sponsorship. 

You enclosed a copy of Senate bill 2646 and invited my comments. It is a 
strange coincidence that this bill should reach mec at a time when my American 
colleague and I, in our private discussions, have been comparing our American 
practices with Turkish practices in this very area. The reason for our special 
interest arises from recent events in Turkey and the fact that we are engaged 
in writing a summary or survey of American law, for translation into Turkish. 
In its introductory chapters the book will include an account of the development 
of the common law, and a description of American legal institutions, including 
our constitutional setup, the separation of powers, and our unique system of 
checks and balances. 

In the introductory portion of the book we also discuss the features of our 
common-law system which distinguish it from the civil-law system which pre- 
vails here in Turkey. Among these distinguishing characteristics is the doc- 
trine of the supremacy of the law. which has seen its greatest development in 
the United States. We have felt from the first, and our conviction has grown 
stronger as we have compared our laws and practices with those of Turkey, 
that the chief safeguard of the rights and liberties of Americans is this doctrine 
of supremacy of law, best evidenced by the authority which resides in our 
courts to declare invalid laws, and to prohibit administrative action, violative of 
the provisions of our National Constitution. Turkish courts do not have this 
authority. The legislature and the administrative officers are supreme. The 
dangers implicit in such a situation are obvious, but the fact that an attempt is 
being made to create a similar situation in the United States makes further 
comment necessary. 

The bill which Senator Jenner has introduced, if it should become law, and 
be held constitutional (eventualities which I do not foresee), would constitute 
a threat to our American form of government unparallelled in my experience or 
recollection. I am completely at a loss to understand why Senator Jenner, of 
all people, would sponsor a measure calculated to impose upon our people a 
political theory which our forefathers so wisely rejected and which is so foreign 
to the genius of our political institutions. 

It should be borne in mind that the struggle for freedom of the individual 
and of the press and of religion has been between those who advocate supremacy 
of the law and those who advocate supremacy of the state, whether the state 
be represented by King James I, the English Parliament, the Congress of the 
United States, or the modern individual heads of state. 

It should not be forgotten that the struggle for supremacy of the law has 
been long and dearly won. It goes back to that Sunday morning conference 
between King James and the English judges which Dean Pound, in his The 
Spirit of the Common Law, calls “the glory of our legal history,” when Coke, 
on behalf of the judges, defying the King, said that all cases should be decided 
not by the King but by the courts of justice according to the law and custom 
of the realm. Later we hear Coke declaring that “When an act of Parliament 
is against common right and reason * * * the common law will control it and 
adjudge it void.” In his own country Coke did not prevail, but the principles 
for which he fought so valiantly led us in the United States, as Pound says, 
“to carry the supremacy of law to its logical limits, and indeed to go beyond 
such limits and practically adopt Coke’s conception of a control of legislation 
upon fundamental principles of right and reason.” 

Another statement by Pound is so apt as almost to appear to be tailored 
for this occasion. He says: “There is a close parallel here in more senses than 
one. In the 17th century, it was progressive to insist upon the royal preroga- 
tive. Those who thought of the King as the guardian of social interests and 
wished to give him arbitrary power, that he might use it benevolently in the 
general interest, were enraged to see the sovereign tied down by antiquated 
legal bonds discovered by lawyers in such musty and dusty parchments as 
Magna Carta. To them, the will of the King was the criterion of law and it 
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was the duty of the courts, whenever the royal will for the time being and for 
the cause in hand was ascertained, to be governed accordingly, since the judges 
were but the King’s delegates to administer justice. In the 18th century, the 
center of political gravity had shifted to the legislature. That body now 
thought of itself as sovereign and conceived that, no matter what the terms of 
the fundamental law under which it sat, the courts had but to ascertain and 
give effect to its will. At the end of the 19th century the center of political 
gravity had shifted to the majority or more often the plurality of the electorate, 
voting at a given election, and those who thought of pluralities and militant 
minorities as the guardians of social interests and would give them arbitrary 
powers, that they might use them benevolently in the general interest, were 
enraged to see the sovereign tied down by what seemed to them dead precedents 
and antiquated legal bonds discovered by lawyers in the 18th century Bill of 
Rights. The judges were but delegates of the people to do justice. Therefore, 
it was conceived, they were delegates of the majority or plurality that stood 
for the whole in wielding general governmental powers. Once more it was in- 
sisted that the will of the ruling organ of the State, even for the time being 
and the cause in hand, must be both the ultimate guide and the immediate 
source to which judges should refer. 

“Toward king, legislature, and plurality of the electorate, the common law 
has taken the same attitude. Within the limits in which the law recognizes 
them as supreme it has but to obey them. But it reminds them that they rule 
under God and the law. And when the fundamental law sets limits to their 
authority, or bids them proceed in a defined path, the common-law courts have 
consistently refused to give effect to their acts beyond those limits’ (Roscoe 
Pound, The Spirit of the Common Law, p. 63). 

In Turkey we have seen how legislature and administrative authority, un- 
fettered by any rules save those of their own making, operate in practice. In 
1954, the Grand National Assembly passed a law (St. No. 6435, dated July 5, 
1954, art. 3) which provided that no judicial or administrative authority (which, 
of course, included the courts) should hear any case brought against the person 
or agency which had removed any Government employee from office. This 
included university professors at the principal universities by reason of the fact 
that they are Government employees. 

At a Turkish university there was a professor, reputed to be a good citizen 
and a highly competent teacher. He publicly criticized a rule adopted by the 
Grand National Assembly (perhaps of the same general nature as some of 
your Senate rules) on the ground that while it purported only to regulate 
procedures in the GNA it, in fact, limited the freedom of the press. For this 
statement he was dismissed frem the university by one of the ministers of the 
Turkish Government, and unless the minister should see fit to reinstate him 
within 6 months of the time of his dismissal, he will be out of his job at the 
university and perhaps elsewhere. (See Time magazine for February 17.) 

Here is the rub under the Turkish law mentioned above (and I think the 
same would be true, to a degree, in the United States if S. 2646 should become 
law). The professor, the citizen, had no recourse. There is no higher law, no 
supreme court, to which he can appeal. The state, here the GNA and a minister, 
has spoken. Judicial justice, administered by deliberate judicial tribunals ac- 
cording to fixed and enduring principles, have been replaced by executive “justice” 
administered by administrative officers. This is administrative absolutism. 
I am not saying that it is not without its points. Certainly many would defend 
it. None, however, could very well say that it is American or desirable in a 
country where freedom of the individual is regarded as our most valuable heritage. 
The world is full of administrative absolutism. One would hope that for a while 
at least our people may express their opinions with some feeling of security. 

It is my considered judgment that the enactment of S. 2646 would be a long 
step in a direction which no thoughtful American should care to take. 

The ideas expressed above are my own, and without any authorization from 
any source. I am speaking as an American citizen interested in preserving cer- 
tain values which I consider good and desirable. 

Sincerely yours, 


Epwarp C. KING. 
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THE UNIVERSITY OF NEBRASKA, 
COLLEGE OF Law, 
Lincoln, Nebr., February 12, 1958. 
Senator THomas C. HENNINGS, Jr., 
United States Senate, Washington, D. C. 

DeEaAR SENATOR HENNINGS: Thank you for calling my attention to S. 2646. This 
bill is a blatant bit of McCarthyism, an obvious attempt to punish the Supreme 
Court for a number of recent decisions protecting civil rights against invasion 
by overzealous Congressmen and other bigots. In sections (1) to (5) one can 
recognize the facts of a whole series of recent excellent Supreme Court decisions 
upholding the Bill of Rights. These facts alone would be enough to condemn 
the bill, but it goes further. 

Removing the appellate jurisdiction of the Supreme Court in civil rights cases 
such as these would tend to throw the whole law on the subject into confusion, 
for it is a well-known fact that the decisions of the lower courts are and will con- 
tinue to be in disagreement. To remove the guiding hand of the Supreme Court 
under these circumstances would be a tragedy. 

Sincerely yours, 
FREDERICK K. BEUTEL, Professor of Law. 


DUKE UNIVERSITY, 
ScHOOL or LAw, 
Durham, N.C., February 15, 1958. 
Hon. THomaAs C. HENNINGS, Jr., 
United States Senate, Washington, D.C. 

DeAR SENATOR HENNINGS: I have your letter of February 7 addressed to Dean 
J. A. McClain, Jr., inviting opinion with respect to S. 2646. 

Upon receipt of your letter I caused the bill in question, S. 2646, to be cir- 
culated to all the members of the faculty of the Duke Law School, a group which 
represents many shades of political opinion and which reflects varying degrees 
of liberalism and conservatism. It may interest you to know that a poll taken 
of their opinion on S. 2646 shows every single member of the Duke law faculty 
to be opposed to the bill. 

Hoping this information may be of use to you, I remain 

Sincerely yours, 
E. R. Larry, Acting Dean. 


COLLEGE oF Law, 
UNIVERSITY OF CINCINNATI, 
Cincinnati, Ohio, February 27, 1958. 
Hon. Thomas C. HENNINGS, Jr., 
United States Senate Committee on the Judiciary, 
Washington, D.C. 


Dear SENATOR HENNINGS: Thank you for your kind letter of February 7 en- 
closing a copy of bill S. 2646 and giving me an opportunity to comment thereon. 

It appears to me that the bill is an expression of lack of confidence in the 
Supreme Court of the United States. In our society, issues must arise from time 
to time on which there is a strong division of opinion. Such issues must, of course, 
be resolved. Under our system of government, we have recognized the absolute 
necessity of one body as the final interpreter of our Federal law and since very 
early in our history that body has been the Supreme Court. In my opinion, opposi- 
tion to the decisions reached by the Supreme Court on sensitive issues should not 
be expressed through applying a meat ax to our carefully constructed system 
of appellate Federal jurisdiction. 

Very sincerely yours, 
Roscoe L. Barrow, Dean. 
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THE UNIVERSITY OF OKLAHOMA, 
COLLEGE OF LAw, 
Norman, Okla., February 11, 1958. 
Hon. THomas C, HENNINGS, Jr., 
Committee on the Judiciary, United States Senate, 
Washington, D.C. 


Dpaz SENATOR HENNINGS: Your letter of February 7 respecting S. 2646, 85th 
Congress, Ist session, addressed to Dean Sneed of this school, has been referred 
to me by Acting Dean Fraser, sinee I teach constitutional law here. 

It seems to me that you are quite right in saying that this bill strikes at 
fundamentals of our governmental system. As I read the list of cases which are 
to be removed from the reviewing power of the Supreme Court, they embrace 
subjects as to which decisions recently have been rendered of which many people 
do not approve. I assume that the sponser of the bill probably is among that 
number. With some of these decisions, I am in disagreement. However, if we 
are to take away jurisdiction from the Supreme Court every time we do not 
agree with its doctrine on the subject, we certainly are doing violenec to the 
ideal of government under law which we prize so highly. In fact, should this 
proposal become law, I would not consider it an unjust comment that the Con- 
gress had indicated its desire that State and Federal action of the sort described 
should be freed of constitutional restraints. 

In addition to the dubious character of the proposal from the standpoint of 
constitutional ethics, it should be noted that, as drafted, the measure would not 
destroy the jurisdiction of the lower Federal courts to deal with such issues. 
It therefore would not prevent judicial review of the questions involved. All it 
would do is to preclude the possibility of a final and authoritative determination 
of these issues by the Supreme Court. It would expose us to the possibility of 
variant rulings in different circuits or districts, an undesirable situation. 

Insofar as the decisions at which the proposal seems to be aimed involve in- 
terpretation of congressional language, the real remedy for any judicial error 
which may have been made lies in corrective redrafting of the acts or resolutions. 
This is particularly true of the puzzling questions which arise concerning Federal 
preemption of State action in areas of authority common to the Nation and to the 
States. Mr. Benjamin Wham, of Chicago, and I made a suggestion for promoting 
clarity in that respect in an article in the February 1957 issue of the American 
Bar Association Journal at pages 131-134, 189-190. Our proposal has been ap- 
proved by the American Bar Association, has been recommended to Congress for 
action, and I understand that steps are being taken to call it to the attention of 
the Committee on Rules of the Senate and the House of Representatives, re- 
spectively. 

It seems to me that S. 2646 is a measure that should not be adopted, and that 
there are far better ways of accomplishing any proper purpose at which it is 
aimed. 

Sincerely yours, 
MAUBICE H. MERRILL, 
Research Professor of Law. 


THE UNIVERSITY OF OKLAHOMA, 
COLLEGE oF Law, 
Norman, Okla., February 12, 1958. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, Senate Office Building, 
Washington, D. C. 

DEAR SENATOR HENNINGS: I am referring your letter in regard to Senate 
bill 2646 to Dr. Maurice H. Merrill, research professor of our faculty. Although 
I am opposed to this bill, I do not teach courses in the area in which it falls, 
Dr. Merrill does, Therefore, I believe that he would be able to write a better 
analysis of it. 

Sincerely yours, 
GrorGE B. FrAsER, Acting Dean. 


21794—58——25 
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WILLAMETTE UNIVERSITY, 
COLLEGE OF Law, 
Salem, Oreg., February 14, 1958. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, Committee on the Judiciary, 
Washington, D. C. 

Dear SENATOR HENNINGS: Thank you for your letter of February 7 concerning 
Senate bill 2646. 

I have read the bill over and my reactions to it are as follows: 

I am opposed to section (1) of the bill because I feel that occasionally con- 
gressional committee members have been unfair. The very nature of the power 
may lead at times to excesses. Where the rights of the citizen appearing as a 
witness before these committees are violated, the Supreme Court should have 
the jurisdiction to hear cases brought to it by appeal or writ of certiorari in 
the cases where there has been an abuse of investigative power. 

The remainder of the bill I do not oppose because I feel that the Supreme 
Court could go too far in assuming powers traditionally exercised by the States. 

Sincerely, 


SEWARD REESE, Dean. 





BERKELEY, CALIF., February 18, 1958. 
Hon. THomas ©. HENNINGS, ZJr., 


United States Senate, Washington, D.C. 


Dear SENATOR: Your letter of February 7, 1958, with which you enclosed a copy 
of S. 2646, has been forwarded to me in California where I have been living since 
retirement at the law school of the University of Pennsylvania. Having devoted 
much of a professional lifetime to study of government and law under our Consti- 
tution, and having had something to do with security and subversive activities 
as a special assistant to the Attorney General of the United States, 1941-43, I 
find S. 2646 of especial interest. There is no time to analyze the bill as I would 
like, but let me comment briefly. ; 

In the first place, any plausibility provided by entitling S. 2646 “A bill to limit 
the appellate jurisdiction of the Supreme Court in certain cases” impresses me as 
being utterly specious. Of course the Congress has power under the Constitu- 
tion to make exceptions and regulations with respect to the Court’s appellate juris- 
diction (art. III, sec. 2, clause 2). But no Congress with any sense of responsi- 
bility, even in anger at something which the Court may have decided, is going to be 
tolerant of a frontal attack upon the entire plan and procedure of appellate juris- 
diction which has been developed so painstakingly over the years in a series of 
major enactments beginning with the Judiciary Act of 1789. The Congress also 
has a literal power, I assume, to abolish all inferior Federal courts, but it is in- 
conceivable that it would do so. The Congress is solely responsible for the raising 
of revenue and the making of appropriations; but again I think it simply incon- 
ceivable that it would strike at a coordinate department of the Government by 
refusing to provide funds. S. 2646 proposes no mere modification of the Court’s 
appellate jurisdiction. It isa frontal attack upon the Court’s unique responsibility 
for the administration of judicial power under our tripartite system of government. 

In the second place, provisions of S. 2646 which purport to be no more than added 
limitations upon appellate jurisdiction are actually and in unavoidable effect pro- 
posals of revolutionary readjustment in the separation and balance of powers and 
of unprecedented restrictions upon due process under a government of laws and 
not of men. Judicial review of the functioning of legislative committees has been 
exceedingly cautious in this country and will, I anticipate, continue to be so; 
but the possibility has long since become an important feature of the scheme of 
checks and balances. It would seem utterly improvident to eliminate even the 
possibility as proposed in the bill’s clause (1). Do we wish seriously to cast our 
Congress in the role of a supreme soviet? Or our Executive, as proposed in clause 
(2), in the role of a sort of presidium in terms authorized to substitute the 
purge for orderly procedures? Of clause (3) I can only say that it appears to have 
been formulated in an amazing disregard of essential national supremacy in 
matters of national security. As to clause (4), I would anticipate that most of the 
bodies to which it is improvidently addressed would continue notwithstanding to 
administer in accord with our best educational traditions, but lapses would be 
invited and there would be those to take advantage of the invitation. The phrase 
“subversive activities in its teaching body” can be made to mean anything from 
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treason to mere policies or opinions with which an administering body may dis- 
agree, The results could easily be devastating. The whole bill, clauses (1) to (5) 
inclusive, appears to be aimed at an emasculation of the Bill of Rights in every- 
thing that pertains to “security” or “subversive activities.” Are we in such dire 
straits in matters of security that our whole tradition of due process under a 
government of laws must be abandoned? I think not. On the contrary, I sug- 
gest that the tradition is source of our greatest strength. : . ; ; 
It is gratifying to know that you will appear as a witness against this legis- 
lation. As presently presented, I find nothing of merit in it. On the contrary, I 
am constrained to regard it as an insidious and shocking attack upon principles 
long considered fundamental in our governmental system. 
Sincerely yours, 
EpwIin D. Dickinson, Professor of Law, Emeritus, 


UNIVERSITY OF PENNSYLVANIA, 
THE Law ScHOOL, 


Philadelphia, February 19, 1958. 
Hon. Tuomas C. HENNINGS, Jr. 


United States Senate, Washington, D. C. 


My Dear SENATOR HENNINGS: I am grateful to you for calling to my attention, 
once again, what seems to be undesirable legislation. I very much appreciate 
your invitation to express my views with respect to this legislation (S. 2646, 85th 
Cong., 1st sess.). Dean Jefferson B. Fordham, my respected colleague here, 
is preparing to appear with a full statement in opposition to the legislation. I 
have discussed the proposals with Dean Fordham and with others and agree 
entirely with what Dean Fordham shall say in opposition to the legislation. I do 
not believe that I could bring forward any more cogent reasons than the ones 
which Dean Fordham, a recognized student of the legislative process, will develop. 

I am certainly surprised that the action reporting the legislation favorably 
from the subcommittee should have been taken on the basis of such a “‘bobtailed” 
procedure. Surely any proposal which alters so seriously the working arrange- 
ment regarding appellate jurisdiction which was set up in the very earliest years 
of our history, should be studied much more deliberately and much more fully 
than apparently it has been. 

Very truly yours, 


Covey T. OLIVER, Professor of Law. 


UNIVERSITY OF PITTSBURGH, 
THE SCHOOL or Law, 


Pitisburgh, Pa., February 25, 1958. 
THOMAS C. HENNINGS, Jr., 


United States Senate, Washington, D. C. 


DEAR SENATOR HENNINGS: This is in reply to your letter of February 7 ad- 
dressed to my predecessor, Dean Larson, and relating to S. 2646. I have con- 
sidered the subject matter of this bill so important that I have requested all the 
members of my full-time faculty to give it full consideration as a basis for provid- 
ing you with a joint statement of their views. 

Very briefly, it is our consensus that the proposed legislation is extremely objec- 
tionable in several fundamental respects. Recognizing, of course, the power of 
the Congress to deal with the jurisdiction of the Federal courts, we nevertheless 
feel that this proposal offends against basic constitutional principles in respect 
of individual rights, the distribution of power among the three branches of the 
National Government and that between the Federal Government and the States. 

We believe that its violation of these principles is so plain as to make it not 
only unnecessary to analyze and criticize it in detail, but also to make it undesir- 
able to do so lest in undertaking specific analytical consideration its glaring faults 
might seem in some sense condoned, 

Very truly yours, 
Tuomas M. Cootey II, Dean. 
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CUMBERLAND UNIVERSITY 
ScHOOL or Law, 
Lebanon, Tenn., February 11, 1958. 
Hon. Tuomas. C, HENNINGS, IJr., 
United States Senate, Washington, D.C. 

Dear SENATOR HENNINGS: I have your letter of February 7, 1958, regarding 
Senate bill 2646. 

I consider this a very unwise piece of legislation, for as you have so aptly 
stated “it would work a basic change in our governmental system.” I believe 
this change to be ill advised per se, and further I think it would set a dangerous 
precedent for piecemeal destruction of other fundamental concepts of our govern- 
mental system. 

In my opinion, with reference to congressional hearings, I believe on numerous 
occasions the congressional committees have gone far beyond the bounds of 
democratic due process, and that therefore disagreement with both Congress and 
the Supreme Court can be found in this field. 

Presumably if the decisions of the cireuit courts of appeal do not please 
Congress, the next step would be a bill to withdraw jurisdiction in these matters 
from said courts. I fear this bill would be a threat to all courts on all matters 
to agree with and uphold the actions of Congress or else risk the loss of jurisdic- 
tion in such matters. 

I have not attempted to deal with the constitutionality of the bill but leave 
that question to others who are more expert in the field. 

In my opinion, the solution lies in more discrimination by the Judiciary Com- 
mittee and the Senate in the confirmation of appointees to the Supreme Court. 
I believe a firm policy of insisting that appointments to the Court be from the 
judiciary would go a long way toward solying the problem. 

This bill deserves a full, deliberate hearing. It is a drastic piece of legislation 
and in my opinion should be defeated. 

Yours very truly, 
Griss1m H. WALKER, Dean. 


SouTHERN MeEtTHopiIst UNIVERSITY 
ScHoo. or Law, 
Dallas, Tex., February 11, 1958. 
Hon. THomas C. HENNINGS, ZJr., 
United States Senate, Washington, D.C. 

My Dear SENATOR HENNINGS: Receipt is acknowledged of yours of February 
8 in which you enclosed copy of S. 2646. Without going into a detailed discussion 
of the bill and its various provisions, I am very much opposed to the passage 
of such an act which would limit the appellate jurisdiction of the Supreme Court 
in a review or consideration of any of the matters included in such proposed 
legislation. Many valid reasons might be assigned, including an abridgment 
or limitation of the right of judicial review and a prohibition against a right 
of review of the committees, agencies, or boards as described therein. 

I might add that I read your letter and proposed legislation to our entire 
faculty (consisting of 21 members), and they unanimously voted against such 
proposed legislation. 

With highest esteem and best wishes, I am 

Very sincerely yours, 
Rosert G. Storey, Dean. 


THE UNIVERSITY OF TEXAS, 
ScHOooL or LAw, 
Austin, February 14, 1958. 
Hon. THomas C. HENNINGS, Jr., 
Senate Office Building, Washington, D. C. 

Deak SENATOR HENNINGS: Our dean, Kenneth Woodward, who is acting while 
Dean Keeton is on temporary leave, has shown me your letter of concern about 
S. 2646, and invited my comment. 

I welcome the opportunity to express to you my feeling about this proposal to 
limit the appellate jurisdiction of the United States Supreme Court. As a pro- 
fessor of constitutional law for some years I have been a close student of the 
Court and of constitutional matters. I am the author of The Supreme Court 
Speaks, published in 1956, which is a historical study of the Court. 
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I am utterly astonished that a bill of this nature can receive any serious con- 
sideration at all in the Senate of the United States. It flies directly in the face 
of our great tradition of American liberty. It is particularly disturbing at the 
present time, because I would have thought that America is now ready to see 
the error of its ways of the past few years in stifling progress by overzealous 
security measures. The Russian scientific achievements have just revealed to 
us that we can never match the Russians if we ape their tactics by limiting our 
traditional liberty. We should have discovered that limiting freedom limits 
intellectual progress on all fronts, including those where progress is essential 
to national survival. 

S. 2646 can have only one purpose, to place a limit upon the trend of recent 
Supreme Court decisions in the area of security measures. Yet the decisions in- 
volved are the very ones which have been pointing the way to preservation of 
those liberties that every American holds dear, and should be read by all as 
wise traditional decisions in a time when others were forgetting the lessons on 
freedom of our forefathers. We can never equal the Communists in coerced 
conformity. We can beat them only through the utilization of the one commodity 
they can never have—freedom. We have tended to lose sight of this in the past 
few years, but we cannot help but know it now. 

Of course, vital national secrets must be safeguarded. And this principle has 
been recognized time and time again by the present Supreme Court. But beyond 
this area our people must be free to think and work and advance. This is posi- 
tive security. It is now, and always has been, the greatest strength of our 
Nation. We began to fall behind only when we forgot this. It is impossible to 
find the words to express the extent to which bills like S. 2646 should be op- 
posed. This, and any other bill which has the effect of impeding our national 
progress under the guise of being a valid security measure, would sow the 
seeds of national disaster. 

May I offer you my sincere and heartfelt congratulations upon your stand 
concerning this proposed measure. I feel confident that your efforts will be 
successful. I cannot conceive that the Senate of the United States could pass 
such a pernicious measure. 

Very truly yours, . 
JERRE S. WILLIAMS, Professor of Law. 


UNIVERSITY oF UTAH, 
COLLEGE oF LAw, 
Salt Lake City, February 17, 1958. 
Hon. THomMAs C. HENNINGS, Jr., 
United States Senate, Washington, D. C. 


My Dear Senator HENNINGS: Thank you for calling my attention to Senate 
bill 2646, which would have the effect of limiting the appellate jurisdiction of 
the Supreme Court. In my opinion this measure should be vigorously opposed. 

For one thing, it would undermine the authority of the Court as a guarantor 
of constitutional government, for it would deprive that body of jurisdiction in 
cases involving basic constitutional rights. This is particularly serious because 
the area of deprived jurisdiction is one in which constitutional prerogatves too 
frequently have been ignored. 

There is also a substantial possibility that this measure would be unconsti- 
tutional. It seems likely that it would violate the due process clause of the 
fifth amendment because witnesses before congressional committees, alleged 
subversives and lawyers could not obtain a uniform adjudication of their 
political and civil rights before the highest Court in the land, while other cate- 
gories of persons could. There thus is created a very arbitrary classification 
which would, I believe, do violence to the Constitution. 

While this argument admittedly needs further research and elaboration. I 
raise the question because I think it needs consideration. 

Respectfully yours, 
DANIEL J. DyKsTRA, Dean. 
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COLLEGE OF WILLIAM AND Mary, 
MARSHALL-WYTHE ScHOoL or Law, 
Williamsburg, Va., February 14, 1958. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, 
Committee on the Judiciary, 
Washington, D. C. 


Deak Senator HenNNiINGS: Thank you for your letter with reference to S. 
2646. I have read this proposed bill and have also submitted it to our Prof. 
James P. Whyte, professor of constitutional law. We are both opposed to the 
bill on the ground that it would be a long and undesirable step in the direction 
of a police state. We also have grave doubts as to its constitutionality and 
are pleased that you are planning on opposing it. 

Sincerely yours, 
(Signed) D. W. Woodbridge. 
(Typed) Dupitey W. Woopsrince. 


UNIVERSITY OF WASHINGTON, 
ScHOOL or Law, 


Seattle, February 19, 1958. 
Hon. THomas C. HENNINGS, Jr., 


United States Senate, Washington, D. C. 


My Dear Senator HENNINGS: In your letter to me of February 7, 1958, you 
ask for comments upon S. 2646, introduced by Senator Jenner. 

There is no doubt as to the Senator’s source material for the persently pro- 
posed legislation ; he might well have said, “‘The following cases decided by the 
Supreme Court of the United States are henceforth not to be law, and, further- 
more, the Supreme Court will never again be able to decide any cases raising 
similar questions * * *.” The list is easy to compile: 


SuBDIVISION oF S. 2646 SupreMeE Court Decision 

(1) Contempt of Congress Watkins v. United States (June 1957) 

(2) Dismissal of Federal employees Bailey v. Richardson (April 1951) 

(3) State regulations concerning sub- Pennsylrania v. Nelson (April 1956) 
versives 

(4) School regulations concerning sub- Slochower vy. Board of Education (April 
versives 1956) 

(5) State action concerning admis- (a) Konigsberg v. State Bar of 
sion to practice law California (May 1957) 


(b) Schware by Board of Bar Ex- 
aminers of New Mexico 
(May 1957) 

The evil of this bill is not only that it thwarts judicial review in the particular 
fields specified but also that it could be the beginning of a complete emasculation 
of the court system. Today, Senator Jenner would deprive the Supreme of 
appellate jurisdiction in cases involving five specific subjects. A year from 
now he may well add to the list those subjects upon which the Supreme Court’s 
decisions in the next 12 months have met with the Senator’s disfavor. 

This would certainly be, in effect, judicial decision by legislation, not as to 
the particular parties involved, to be sure, but at least as to all similar cases 
to arise in the future. Such legislation would serve to frustrate the function 
of the Court to the point of making it meaningless, depriving its decisions of 
value as precedents. This result, of course, is what Senator Jenner wants to 
achieve with respect to the six listed recent decisions. However, the price 
of his objective is that the Court would be unable to perform its function as 
an impartial tribunal if its members know that decisions must meet with ap- 
proval of elements of Congress, the penalty of disapproval being that the Court’s 
jurisdiction in those areas would be removed. While existing precedent indi- 
cates that Congress may possibly do this, I think so to deprive the Court of its 
independence would be contrary to the spirit of the Constitution, as indicated, 
among other places, in its provision giving members of the Court life tenure 
and protection against salary reductions. 
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A further evil of the proposed legislation is that by removing the appellate 
jurisdiction from the Supreme Court in these five fields of subject matter, the 
courts of appeal of the 10 circuits, to say nothing of the courts of the several 
States, would be left without a court of last resort to resolve conflicting deci- 
sions on Federal questions in these same fields. If these subjects were all of 
purely local law, the lack of a single judicial forum to resolve the conflicts 
would not be so bad, perhaps, but involved here are questions of national im- 
portance in sensitive fields of subject matter where the uniformity and the 
dignity of Supreme Court decision are highly desirable, if not indispensable. 

One final point: The proposed bill deals with appellate review upon a subject 
matter basis, not upon a procedural basis. Heretofore, congressional action as 
to the appellate jurisdiction of the Supreme Court has been concerned with the 
mechanics of the operation of the judicial system, dealing with whether the 
claim of Federal right was upheld or denied by the State court, with whether 
there was to be a right of appeal or merely review by certiorari, and with 
whether injunctive relief against the enforcement of legislation has been sought. 
How different it is, and how inappropriate it is, that Congress should make 
appellate jurisdiction of the Supreme Court depend on the subject matter. 
Assuming, of course, as we do, that the subject matter is otherwise properly 
before the Court under the grant of judicial power under article III of the 
Constitution, I see no other basis for the proposed legislation than that we are 
to consider the Constitution amended so that the due process and equal protec- 
tion clauses of the 5th and 14th amendments are not to apply where they are 
most needed. 


Sincerely, 


GeEorGE NEFF STEVENS, Dean, 
Ropert L. FLETCHER, Professor. 
CoRNELIUS J. Peck, Professor. 


THE UNIVERSITY OF WISCONSIN LAW SCHOOL, 
Madison, February 17, 1958. 
Senator THomAs C. HENNINGS, Jr., 
Senate Office Building, Washington, D. C. 


Dear SENATOR HENNINGS: This is in reply to your letter of February 7 to 
John Ritchie, formerly dean of this law school, concerning the bill, S. 2646, to 
limit the apellate jurisdiction of the Supreme Court in certain cases. I agree 
that the question raised by the bill is serious, and that its enactment would be 
most unwise. 

I have no doubt that the bill, if passed, would itself be constitutional. The 
appellate jurisdiction of the Supreme Court, under the Constitution is “with 
such exceptions, and under such regulations, as the Congress shall make.” (Con- 
stitution United States art. III, sec. 2). If the bill should pass, therefore, the 
Supreme Court would no longer have appellate jurisdiction in the kinds of 
cases listed: that is to say, the decision of the highest court below the Supreme 
Court would be final. 

There are in the United States today 59 such highest courts below the Supreme 
Court (40 State supreme courts plus the United States courts of appeals in 11 
Federal circuits). Cases of the sorts listed in the bill might be presented for 
decision in any of these courts, and in whatever ones presented the decisions 
would be final. Final, but not uniform. For it is quite impossible to think that 
on close cases the judges of these 59 different courts would be likely to reach 
uniform results. 

It is, of course, not uncommon in our Federal system to have different rules 
of law in different States on many subjects. Wisconsin may have a different 
policy from Indiana on many things without endangering the Union. But on 
the question of the rights and liberties of citizens under the Constitution of the 
United States there ought to be one rule. Certainly your constitutional rigths 
or mine should not depend on whether the case in which they are involved hap- 
pens to be for trial in New York or California or in some other State or in some 
other Federal circuit. Yet this is exactly what S. 2646 would bring about. 

The vice of S. 2646 (without at all considering whether the recent decisions 
to which its authors object were right or wrong) is that it destroys the only 
chance we have of uniformity in the adjudication of the constitutional rights 
and liberties of citizens in all kinds of cases listed in the bill. Whatever we 
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may think about particular adjudications, surely we must all agree that some 
single and final unifying authority on the meaning of the Constitution is essen- 
tial in our system. On the kinds of cases listed in this bill that single authority 
can only be the Supreme Court of the United States. 

All this has been well understood for many years. The best statement of it 
that I know was written by Mr. Justice Story in an opinion of the Supreme 
Court in 1816. (Martin v. Hunter’s Lessee, 1 Wheaton 304, 4 Lawyers Edition 
97.) In that case the supreme court of Virginia had denied the power of the 
Supreme Court of the United States to review one of its decisions on a Federal 
question. The Supreme Court then reexamined its own jurisdiction to review 
State courts. Judge Story’s opinion explains at considerable length why the 
Constitutional Convention and the First Congress had given the Supreme Court 
that power in constitutional cases. Among other things he said (1 Wheaton at 
p. 347, 4 L. Ed. at p. 108) : 

“This is not all. A motive of another kind, perfectly compatible with the 
most sincere respect for State tribunals, might induce the grant of appellate 
power over their decisions. That motive is the importance, and even necessity 
of uniformity of decisions throughout the whole United States, upon all subjects 
within the purview of the Constitution. Judges of equal learning and integrity, 
in different States, might differently interpret a statute, or a treaty of the 
United States, or even the Constitution itself. If there were no revising author- 
ity to control these jarring and discordant judgments, and harmonize them 
into uniformity, the laws, the treaties, and the Constitution of the United States 
would be different in different States, and might, perhaps, never have precisely 
the same construction, obligation, or efficacy, in any two States. The public 
mischiefs that would attend such a state of things would be truly deplorable ; and 
it cannot be believed that they could have escaped the enlightened convention 
which formed the Constitution. What, indeed, might then have been only 
prophecy, has now become fact; and the appellate jurisdiction must continue to 
be the only adequate remedy for such evils.” 

I am confident that the Judiciary Committee, and the Senate, will agree that 
this is still good sense. 

Respectfully, 


CHARLES BUNN, Professor of Lav. 


Senator Hennrnes. And there are a number of lawyers here. 

Richard W. Hogue, Jr., chairman, committee on Federal legisla- 
tion of the Association of the Bar of the City of New York. 

Mr. Herman Phleger, whom I am sure the chairman knows and 
knows favorably as an able lawyer and scholar and who was counsel 
of the State Department for a number of years: 

I believe that it would be prejudicial to the public interest to enact Senate bill 
S. 2646. 

The object and effect of this proposed measure is to deprive the Supreme Court 
of its present jurisdiction in five important areas of constitutional law. 


And our friend Herman Phleger goes on to discuss the matters. 


This attack on the Court is not only damaging to its prestige and dignity, but 
if the bill were passed, it could not but cause a lessening of public esteem for the 
Congress. 


For these reasons, it is urged that the Judiciary Committee do not favorably 
report this measure. 


And then we have an article by Arthur Krock of the New York 
Times. 


A letter from Berl, Potter & Anderson, formerly Ward & Gray, 
with whom the chairman, I am sure, is familiar. 


I agree with you completely in opposing the enactment of Senate bill 2646 to 
limit the appellate division of the Supreme Court in certain cases. It seems to 
me that you have gone right to the heart of the matter when you pointed out at 
the hearings that the enactment of this bill would result in different constitu- 
tional interpretations in different parts of the country. 
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Piper and Marbury. The Chairman knows and will reeall that the 


elder Marbury was at one time president of the American Bar Asso- 
ciation. Mr. Marbury said: 


In my opinion it is a very bad bill. 
Mr. Paul F. Good, a general practitioner in Omaha, Nebr. : 


I wish to express my concern over the provision of 8. 2646 now pending before 
the Judiciary Committee of the United States Senate. It constitutes a radical 


departure from our American system of judicial review and protection of the 
rights of individuals. 


He sent us a brief for our perusal and, I hope, our enlightenment. 

McLane, Carlton, Graf, Green & Brown, Manchester, N. H. 

McCarter, English & Studer, Newark, N, J. 

Patterson, Belknap & Webb, 1 Wall Street, New York. 

Winthrop, Stimson, Putnam & Roberts, 40 Wall Street, New York: 

I am enclosing herewith a statement. 

I am a member of the Bar of the Supreme Court of the United States and of the 
State of New York and I am a past president of the Association of the Bar of 
the City of New York. I want to reeord my sincere hope that 8. 2646 which 


is a bill “to limit the appellate jurisdiction of the Supreme Court in certain cases,” 
will never receive favorable action. 


Kelley, Drye, Newhall & Maginnes, the Hanover Bank Building, 
70 Broadway, New York: 


If enacted, the bill would prevent the Supreme Court from reviewing lower 
court decisions on the validity (constitutional or otherwise) of State and Fed- 
eral action in five specified fields. 

The inevitable result would be uncertainty, and, even worse, disrespect for 
the courts and the Constitution. In turn, lower court decisions invalidating 
State and Federal action in these five fields would in time lose their sanction 
and effectiveness. We are bound to infer that these results of the bill were 
intended. 

In other words, the bill is an oblique attempt to maim the principle of judicial 
review, the power of the Court to determine the constitutionality of any act of 
the legislature or the Executive or the States. Though this principle has been 
attacked by different people at different times it has on the whole worked very 
well. 

I oppose 8. 2646. 


There is more to this letter. 


I am confident that, particularly with the demonstration of its disruptiveness 
that I know you will make, the judiciary committee will vote it down. 


Harris, Beach, Keating, Wilcox, Dale & Linowitz, representative 
lawyers throughout the country, Rochester, N. Y. 
A letter from Hugh Calkins, Cleveland, Ohio: 


I happen to feel that the recent decisions of the Supreme Court with regard 
to the Smith Act, the conduct of congressional investigations and the disclosure 
of witnesses in criminal prosecutions are sound. Even if I did not, however, 
I would feel strongly that the Supreme Court makes an important contribution 
to continuity and stability in the United States and its decisions, if erroneous, 
should be corrected by legislation and by the passage of time and not by narrow- 
ing its jurisdiction. 


Paxton and Seasongood, Cincinnati, Ohio, in the same tenor: 


The bill seems to be motivated by a dislike of some of the decisions of the 
United States Supreme Court in connection with cases involving happenings 
related to the matter sought to be taken away from the jurisdiction of the 
Court. In the long history of the Court there have frequently been strong feel- 
ings of opposition to many of its important decisions. 
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However, the Supreme Court of the United States is an essential in our 
plan of government. It is an institution and in the course of time the Justices 
whose opinions may not be liked cease to serve. The Court as such should not 
be circumscribed by attempts to limit its jurisdiction as the bill under discussion 
would do. 


That is from Cincinnati, Ohio. 
A letter from Portland, Oreg., in the same tenor. 
A letter from Raymond Pitcairn, Philadelphia, Pa. : 


I appreciate the opportunity to express my opinion on Senate bill 2646. * * * 
The Supreme Court has always stood and still stands as the bulwark of our 
personal liberties. This bill, if enacted, would jeopardize our great constitu- 
tional principle of judicial review and checks and balances. It should be killed. 


Signed, Raymond Pitcairn. There is more of that. 
Jerome K. Crossman, Dallas, Tex., in the same tenor : 


I beg of you to do everything within your power to see that this bill be not 
passed. 


Mr. Chairman, I am not going to burden the record by reading all of 
these, although I have asked that they be included in the record, but 
these are from representative lawyers to whom I had written and the 
response to me was really very amazing. Many of these busy lawyers 
took time to write briefs and to express themselves as they have. 

I am delighted to know that you will vote in opposition to Senate bill 2646. 

This comes all the way from Seattle, Wash. 


This bill, if constitutional (which I doubt), would seriously endanger the 
present separation of power as between the three branches of our Govern- 
ment. * * * 

Not enough people realize what a fine thing it is to have an independent judi- 
ciary which can redress the excesses caused by current waves of hysteria. 


And so on. 


Here are letters from Salt Lake on Seattle, and Spokane. 
(The documents referred to are as follows:) 


THE ASSOCIATION OF THE BAR OF THE CiITy oF NEW YOrK, 
New York, N. Y., February 19, 1958. 
Hon. THomaAs C. HENNINGS, Jr., 
Senate O fice Building, Washington, D.C. 


My Dear Senator HeENNINGS: Your letter addressed to Arthur L. Newman, 
Esq., has been turned over by Mr. Newman to me as I have succeeded him in the 
chairmanship of the committee on Federal legislation of the Association of the 
Bar of the City of New York. 

I received your letter at a regular meeting of the committee held on February 
11 at which your letter and the proposed legislation (S. 2646) were presented and 
discussed. 

The purpose of the bill is to exclude from the appellate jurisdiction of the 
Supreme Court the power of judicial review of cases which fall within the area 
of recent decisions of the Supreme Court dealing with (1) hearings conducted by 
congressional committees, (2) elimination of employees from the executive branch 
of our Government for reasons of national security, (3) control by the States of 
subversive activities, (4) control by schools boards or similar bodies of sub- 
versive activities in its teaching body, and (5) admission of persons to the prac- 
tice of law in any State. Disagreement with the following decisions in the 
foregoing fields, and possibly others, apparently has led to the introduction of the 
bill in question. 

United States v. Watkins (354 U. S. 178 (1957) ). 
Quinn v. United States (349 U. S. 155 (1955) ). 
Emspak v. United States (349 U. S. 190 (1955) ). 
Bart v. United States (349 U.S. 219 (1955) ). 
Peters v. Hobby (349 U. 8S. 331 (1955) ). 

Cole v. Young (351 U. 8S. 536 (1956) ). 
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Pemnsylvania v. Nelson (350 U. 8. 497). 

Cf. Sweezy v. State of New Hampshire (354 U. 8.1 (1957) ). 
Slochower v. Goodrich (350 U. 8S. 551, (1956) ). 

Schware vy. Board of Bar Examiners (353 U.S. 232 (1957) ). 
Konigsberg v. State Bar of California (353 U. S. 252 (1957) ). 

We do not undertake to express our views on any of these decisions. 

The point is not whether a majority of a congressional committee or of the 
Congress or of the public agree or disagree with particular decisions. The 
point is that each decision was reached in the orderly process of judicial review 
and it is the view of our committee that that orderly process of appellate juris- 
diction should not be disturbed or eliminated by legislation of the type here 
under consideration. 

This type of legislation was anticipated by our association over 10 years 
ago when a special committee was appointed to consider measures to forestall 
future efforts to invade the independence of the United States Supreme Court 
and the lower United States courts by a President or Congress seeking to nullify 
or impair the function of the judicial power of the Government. Enclosed is 
a copy of the report of that special committee. The resolution appearing in 
the appendix (p. 5) was discussed and adopted (except for par. B 1) by the 
association at a stated meeting held on December 9, 1947. You will note that 
the particular proposal sponsored by the resolution which is relevant to 8S. 2646 
was the amendment of the second (unnumbered) paragraph of article III, 
section 2 of the Constitution to provide that “In all cases arising under this 
Constitution the Supreme Court shall have appellate jurisdiction, both as to 
law and fact.” 

Senator John Marshall Butler, on February 16, 1953, during the 83d Congress, 
introduced Senate Joint Resolution 44 embodying the recommendations of the 
association as to the proposed constitutional amendments. Though no such 
amendments were proposed by Congress, the late former Justice Owen J. Rob- 
erts in an article in the American Bar Association Journal (35 A. B. A. J. 1 
(1949) ), emphasized as the most important aspect of the proposals that which 
would have defined the jurisdiction of the Supreme Court by constitutional 
amendment. Such an amendment would have effectively precluded the Congress 
from altering by legislation the jurisdiction of the Court with respect to con- 
stitutional questions. 

The foregoing remarks are made merely to point out that the Association 
of the Bar of the City of New York has thus placed itself on record as favoring 
action which would, in principle, have precluded the possibility of legislation 
such as that embodied in 8. 2646. The last statement is qualified by the words 
“in principle” because certain of the decisions of the Court previously referred 
to were not decided upon constitutional grounds. In this respect the jurisdic- 
tion of the Supreme Court might not have been affected by the bar association’s 
proposal but would be affected by S. 2646. 

The committee on Federal legislation of the association, after consideration 
of the bill and of your letter, voted unanimously to transmit to you by letter its 
expression of its opposition to the legislation. This letter has been cleared with 
every member of the commitee who was absent from the meeting as well as 
with those who were present and it has their unanimous and unqualified ap- 
proval. 

Perhaps another comment is in order. The committee is at a loss to under- 
stand what the bill would accomplish. If the assumption is correct that its 
proponent is moved by disagreement with the cases cited above, it should be 
pointed out that had the bill been in effect prior to these decisions, in at least 
one of them the result would not have been altered. In the Nelson case, the 
decision of the State court was affirmed by the Supreme Court of the United 
States. There is no guaranty whatsoever that, if the bill were enacted, the 
lower courts, both State and Federal, would not reach the same results that the 
Supreme Court would reach if it had power to review. Indeed, the bill would 
foster diversity of decision in the lower Federal courts and in the courts of the 
48 States—a result hardly to be desired and which can only be avoided by leav- 
ing the Supreme Court’s jurisdiction unimpaired. 

Sincerely, 





RIcHARD W. HoeuvugE, Jr., 
Chairman, Committee on Federal Legislation. 
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THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


SPECIAL COM MITTEE ON THE FEDERAL CouRtTSs 
REPORT SUBMITTED AT STATED MEETING ON DECEMBER 9, 1947 


Our committee was appointed in November 1946 to consider possible measures 
to forestall future efforts to invade the independence of the United States Su- 
preme Court and the lower United States courts by a President or Congress seek- 
ing to nullify or impair the power of the judicial branch of the Government. 
As there are many loopholes in the strict letter of the Constitution through 
which such a thrust might be made, the problem is whether some or all of those 
loopholes should be plugged up and, if so, how. 

Another and a closely related function of the committee is to consider whether 
or not there should be suggested any other changes that it is thought would 
tend to increase confidence in the independence and efficiency of the Federal 
courts. 

Our committee rendered an oral interim report at the stated meeting of the 
association held on February 11, 1947, and the annual report sets forth its prog- 
ress up to May 1947. 

In an appendix to this report our committee presents its conclusions and offers 
a resolution that, if adopted at this stated meeting, will confer upon those con- 
clusions the approval of the association. 

Our committee has studied the subject for a year and during that time has 
conferred, individually and as a group, with authorities best qualified to shed 
light upon the problems involved. 

The conclusions that it has reached are embodied in the proposed resolution. 

In the first place, our committee is of the opinion that measures should be 
taken, by constitutional amendment and by congressional enactment, to put 
into legally binding form some of the protective traditions surrounding the 
Supreme Court and lower Federal courts or to remove possible temptations to 
encroach upon their independence. One way to ward off an attack upon the 
courts is to remove probable grounds of future reasonable criticism of their 
present structure and operation. 

In the second place, our committee is convinced that, to be effective, whatever 
action is recommended by this association should, so far as possible, be sponsored 
by the American Bar Association in order to make the movement a national one. 

The specific constitutional and statutory provisions contained in the proposed 
resolution speak for themselves but a few explanatory notes are appended to it. 

The attitude of this associtaion as expressed at the time of the Supreme 
Gourt-packing project of 1937 and the appointment of this special committee 
by the executive committee indicate that this association has been aware of the 
necessity of taking action to safeguard the Court at a time when its inde- 
pendence is not imminently threatened rather than at the time when the next 
attack is launched. Our committee has felt that it was part of its duty to give 
weight to the opinion held in some highly authoritative quarters that in this 
interlude of serenity the subject should not be stirred up. Our committee has 
concluded, however, that whatever risk there may be in arousing a discussion is 
much more than offset by the risk of providing no additional safeguards until 
it may be too late. Furthermore, our committee has confidence that, if pro- 
posals to protect the independence of the Supreme Court are carried into Con- 
gress and before the people under the leadership of the American Bar Associa- 
tion, the movement will be started cautiously under experienced leadership 
with all of the dangers carefully in mind. 

It is hoped that the proposals themselves will be considered from a general 
point of view. No two lawyers would be likely to agree as to the exact measures 
or their exact phraseology. Even within the committee there had to be con- 
siderable give and take on the details and we are confident that the spirit that 
resulted in this unanimous report will be reflected in the attitude of the mem- 
bership of this association as a whole. 

In considering the problems and in drafting the proposals, not only haye all 
political considerations been put aside but every effort has been made to allay 
any baseless suspicion that they have entered into the result. Our committee 
also has tried to avoid dispensable controversial matter and to avoid complexity. 

Our committee asks you not to read the words of the resolution too me- 
ticulously. If success should be achieved and the ball should roll to its goal, 
it inevitably will undergo changes along the way. A good start already has been 
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made, thanks to the cooperation of Mr. John G. Buchanan, chairman, and the 
other members of the special committee on the judiciary of the American Bar 
Association. 

Our committee has been in continuous contaet with the American Bar As- 
sociation committee and these proposals that have been arrived at by our 
committee were presented, informally and unofficially, to the American Bar As- 
sociation committee at a meeting held in Washington last June, with careful 
indication that the proposals had not yet been submitted to the membership of 
this association. At the annual meeting of the American Bar Association held 
in Cleveland this September, Mr. Buchanan, in presenting the report of the 
judiciary committee to the house of delegates, spoke of the movement that we 
have started here and promised that his committee would report upon the sub- 
ject fo the house of delegates at its midwinter session. While neither this as- 
sociation nor your committee is seeking any credit and, on the contrary, is of 
the opinion that the movement should not be identified with any locality and 
particularly not with New York City, this association will be interested to know 
that it was the only one mentioned by Mr. Buchanan in his report and seems tw 
be the only one that is taking an active part in this movement. This may partly 
be due to the fact that other local bar associations now know that the matter is 
being given earnest attention and is on the active agenda of the appropriate 
committee of the American Bar Association. 

Mr. Franklin E, Parker, Jr., last year’s chairman of the executive committee 
of this association, recently has been appointed as the member from this district 
of the judiciary committee of the American Bar Association. He has expressed 
approval of these proposals and it is most fortunate to have him as liaison be- 
tween this association and that committee. 

Most cooperatively, Mr. Buchanan is deferring setting the date for the tiexe 
meeting of his committee, whose members, coming from each Federal district, 
have to assemble from all over the country, until there has been an opportunity 
for this association to act upon the proposed resolution herewith being presented. 

It will give the rolling ball a vigorous push if these proposals are now endorsed 
by the membership of this association. 

Respectfully submitted. 

SpPecIAL COMMITTEE ON THE FEDERAL Courts, Epwin A. FALK, Chairman; 
CHAUNCEY BELKNAP; WILLIAM C. CHANLER; WILLIAM DEAN EMBREE; 
CAESAR NOBILETTI: GEORGE Rosperkts; HARRISON TWEED, President, éx 
officio; PAuL B. De Wirt, Executive Secretary, ex officio. 

NOVEMBER 28, 1947. 

APPENDIX 


Resolution for Submission to Stated Meeting 


Resolved, That the special committee on the Federal courts recommends the 
adoption of the following resolution by the Association of the Bar of the City of 
New York: 

“Resolwed, That the Association of the Bar of the City of New York sporisors 
the following measures: 

(A) The amendment of the Constitution of the United States to provide that: 

(1) The Supreme Court shall be composed of the Chief Justice of the 
United States and eight Associate Justices. 

(2) The Chiéf Justice of the United States and each Associate Justice of 
the Supreme Court shall retire at the end of the term of the Court during 
which he shall attain the age of 75 years. 

(3) Article ILI, section 2, of the Constitution shall be amended so that the 
second paragraph (unnumbered) shall read as follows : 

“In all Cases affecting Ambassadors, other public Ministers and 
Consuls, and those in which a State shall be Party, the supreme Court 
shall have original Jurisdiction. Jn all Cases arising under this Consti- 
tution the supreme Court shall have appellate Jurisdiction both as to 
Law and Fact. In all the other Cases before mentioned, the supreme 
Court shall have appellate Jurisdiction, both as to Law and Fact, with 
such Exceptions, and under such Regulations as the Congress shall 
make.” [New matter in italics. ] 

(4) No person hereafter appointed Chief Justice of the United States or 
Associate Justice of the Supreme Court shall be eligible to the office of 
President or Vice President. 
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(B) The enactment of a statutory provision to provide that: 

(1) No Chief Justice of the United States nor any Associate Justice of 
the Supreme Court nor any judge of any other court of the United States 
shall during his term of office hold any other governmental or public office or 
position.” 

NOTES 

(The conventional capitalization of that period, which was used in the Constitution, has 
been followed in proposal A—3 because the new matter is to fit into an existing section. It 
has not been followed in the other proposals as it has not been followed in amendments and 
particularly the recent ones. An effort has been made to adhere, as far as practicable, to 
the terminology and phraseology of the Constitution. ] 

(2) The committee at first was inclined to add a provision that, upon such automatic 
retirement at the age of 75, the Justice should continue to receive the same salary that he 
was receiving immediately prior to such retirement, but there was recognized the possibility, 
however remote, that such appointments might be made of persons not much younger than 
75 in order to give them the pension for the rest of their lives. The committee is of the 
opinion that Congress should not be prevented from limiting the pension to Justices who 
have served at least a certain number of years on the Supreme Court. It was decided, 


however, that this entire matter of pension may be dealt with more appropriately by 
legislation than by a constitutional amendment. 

(3) The committee finally decided to use the phrase “In all cases arising under this 
Constitution” because the phrase already appears in the Constitution, but the committee 
had some slight misgivings because of the language in Gully v. First National Bank in 
Meridian (1936, 299 U. S. 109 at 112: 81 L. Ed. 70 at 72), which since has been cited 
with approval. It should be noted that the Gully case itself and some of the others that 
cite it dealt with removal of a case from a State court. The committee realizes that 
perhaps there would be less risk of misconstruction of the real intent if the phrase were 
cast as follows: “In all cases involving the construction or application of this Constitu- 
tion.” If it is thought best to eliminate all possible doubt, the phrase might be enlarged 
to read: “In all cases involving or claimed by any party thereto to involve the construc- 
tion or application of this Constitution.” 


(4) It seems clear from the Constitution itself that the term “appointed” embraces both 
the nomination by the President and confirmation by the Senate. 


STATEMENT BY HERMAN PHLEGER OF SAN FRANCISCO ON S. 2646 


I believe that it would be prejudicial to the public interest to enact Senate 
bill S. 2646. 

The object and effect of this proposed measure is to deprive the Supreme 
Court of its present jurisdiction in five important areas of constitutional law. 

These areas are (1) the investigative functions of Congress, (2) the security 
program of the Federal executive branch, (3) antisubversive legislation of the 
States, (4) local regulations regarding subversive activities in school teaching, 
and (5) the admission of persons to practice law. 

This measure would deprive persons asserting that their Federal constitu- 
tional rights had been violated by action in any of these fields of the oppor- 
tunity to resort to the Supreme Court for their protection. At the same time 
the Supreme Court would be deprived of its right of review in cases involving 
the assertion of these constitutional rights. 

Thus, these important questions would be left to the final decision of numer- 
ous courts in various parts of the country, which might differ widely in their 
interpretation of the law and their finding of the facts, in similar or identical 
eases. Thus, uniformity of decision in these important fields of constitutional 
law would be lost. 

It seems obvious that the advocates of the bill are motivated by their dis- 
agreement with the decisions of the Supreme Court in these fields. The remedy 
for any error in the Supreme Court is not to deprive it of jurisdiction. 

This attack on the Court is not only damaging to its prestige and dignity, 
but if the bill were passed, it could not but cause a lessening of public esteem 
for the Congress. 

For these reasons, it is urged that the Judiciary Committee do not favorably 
report this measure. 


[From the N. Y. Times, February 6, 1958] 


In THE NatTION—Errort To Limit “IMPORTED” JUDICIAL POWER 


(By Arthur Krock) 


WASHINGTON, February 5.—When Senator Hennings of Missouri moved this 
week to defer action by the Judiciary Committee on the bill to eliminate five 
legal areas from those in which the Supreme Court has the last word, he could 
not have known that almost simultaneously one of the most respected of judi- 
cial voices would be raised in his support. But it happened that Judge Learned 
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Hand did this last night in the first of three Oliver Wendell Holmes lectures 
at the Harvard Law School. 

After only 1 day of hearings, a judiciary subcommittee had favorably re- 
ported to the full Senator Jenner’s committee S. 2646 which would forbid the 
high Court to pass on the validity of any congressional committee activity, any 
executive security measures, any State or educational body’s antisubversive 
regulation and any State regulation of admissions to the bar. In addition to 
making (and winning) his point that the gravity of the proposal requires much 
more study before action of any kind should even be considered by the parent 
committee group, Hennings submitted to his colleagues the reasons for his view 
that its ultimate action should be unfavorable. Among these reasons, he said, 
was that, if the lower courts are given final jurisdiction in the five areas, 
“the Constitution would mean one thing in one part of the country and some- 
thing else in another.” 

This was the point strongly made by Judge Hand in justifying as “necessary” 
the final power of the Supreme Court to exercise what lawyers prefer to call 
“judicial review” but what, with few exceptions, is actually judicial supremacy 
over the other two Federal departments. With the candor usual in him but 
rare among other members of the judiciary, Judge Hand conceded that this 
power was “imported” into the Constitution and is neither granted nor implied 
in the text. 

TO AVOID COLLAPSE 


“When the Constitution emerged from the Convention in September 1787,” he 
told his Harvard Law School audience, “the structure of the proposed govern- 
ment, if one looked to the text, gave no ground for inferring that the decisions 
of the Supreme Court * * * were to be authoritative upon the executive and 
the legislature. Each of the three ‘departments’ was an agency of a sovereign, 
the ‘People of the United States.’ Each was responsible to that sovereign, but not 
to one another ; indeed, their ‘separation’ was still regarded as a condition of free 
government, whatever we may think of that notion now.” 

Had judicial supremacy been proposed to the Convention, he said, there is no 
telling what the vote would have been. And the “arguments deducing the 
[Supreme] Court’s authority from the structure of the new government, or from 
the implications of any government, were not valid in spite of the deservedly 
revered names of their authors” (John Marshall in particular). But, he con- 
tinued : 

* * * it was probable, if indeed it was not certain, that without some arbiter 
whose decision should be final the whole system would have collapsed, for it 
was extremely unlikely that the executive or the legislature, having once de- 
cided, would yield to the contrary holding of another “department,” even of the 
courts. * * * By the independence of their tenure [the courts] were least likely 
to be influenced by diverting pressure. It was not a lawless act to import into 
the Constitution such a grant of power. 

That contention invites the reply that the “lawful” method of importing the 
power was to acquire it by the consent of the people as an amendment to the 
Constitution. But in a period when denunciation is the lot of those who have 
attacked certain Supreme Court decisions as invasions of the explicit constitu- 
tional provinces assigned to Congress and the Executive, it is at any rate re- 
freshing to have the concession of an eminent jurist that judicial supremacy was 
“engrafted upon the text” of the charter and has no direct warrant there. 

Some of these decisions—and not only the one which declared that enforced 
racial segregation in the public school system, which the same Court long upheld 
as valid, violates the 14th amendment—provided the impetus for S. 2646. As 
Senator Hennings pointed out, this measure would not per se affect these de- 
cisions, but it would “create great temptations for the lower courts” to disregard 
them by denying to the Supreme Court future jurisdiction in the legal areas the 
decisions occupy. 

The right of Congress to alter or reduce the high Court’s jurisdiction is weil 
established in law and legislative action, though with some of the findings of the 
current Supreme Court in mind no one can be sure this also would not be subject 
to adverse “review.” Hennings gave the committee the history of legislative 
efforts in this respect, but effectively noted that only once has Congress approved 
such a measure (in 1867, amid the emotions of reconstruction and over President 
Johnson’s veto). This took from the Supreme Court its jurisdiction to pass on 
denials of writs of habeas corpus by lower tribunals. 
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LAW OFFICES, BERL PorTer & ANDERSON, 
(Warp & Gray) 
Wilmington, Del., February 19, 1958. 
Re Senate bill 2646. 
Hon. THomas C. HENNINGS, JR., 
United States Senate, Washington, D.C. 


DEAR SENATOR HENNINGS: I agree with you completely in opposing the enact- 
ment of Senate bill 2646 to limit the appellate division of the Supreme Court in 
certain cases. It seems to me that you have gone right to the heart of the matter 
when you pointed out at the hearings that the enactment of this bill would result 
in different constitutional interpretations in different parts of the country. 

Although I know that many people have criticized the doctrine of judicial re- 
view under our system of government which provides for the separation of powers 
between the legislative, executive, and judicial branches, it is my opinion that 
in a nation as large and complex as ours no satisfactory substitute has ever 
been suggested for the system by which the Supreme Court ultimately determines 
the constitutional rights of all citizens. 

From the days of Chief Justice Marshall forward there has been criticism of 
the various decisions of the Supreme Court, but this is not surprising for I am 
certain that no arm of government or judicial body can ever secure 100-percent 
approval of any of its actions. In my opinion the enactment of Senate bill 2646 
would not really solve any of the problems which may exist in attempting to con- 
trol subversive activities and at the same time protect the individual freedoms 
which are guaranteed under our Constitution. 

In case you have not already seen it, I am enclosing Arthur Krock’s column 
from the New York Times on February 6, 1958, which I believe is a good exposi- 
tion on this subject. 

Very truly yours, 


WILLIAM POOLE. 


STATEMENT OF JOSEPH B. CUMMING, AUGUSTA, GA. 


The enactment of this bill into law will destroy that one, and sometimes only, 
hope of an individual for protection in the freedoms which are guaranteed to 
him in the Bill of Rights in the Constitution. When passions, fears, and preju- 
dices of the day are being reflected in the investigation of a congressional com- 
mittee or an administrative board, the necessity for this protection is as great 
as when the passions of an enraged mob terrify or overwhelm the law-enforcing 
officers of the community. The only reeourse available to a person subjected 
to persecution for not conforming to prevailing views is an impartial judiciary. 
If the judiciary is forbidden to give the relief necessary at such times, then 
we are imitating the evil practices of authoritarian governments in denying to 
the individual the protection of his liberties. When this country adopts similar 
methods of security, it thereby reduces its citizens from free-thinking, itnde- 
pendent, self-reliant members of a democracy to cringing, fear-haunted subjects 
of an all-powerful state, and one of the greatest glories of our boasted freedom- 
loving civilization will have faded. 

We have only to give a brief glance at our history, from the vicious alien and 
sedition laws of 160 years ago to similar ones introdueed and enacted during the 
two World Wars of this country to see how easily actual or fancied dangers can 
create hysteria and panic, and whether it results in legislation or mere petty 
persecution at the community level, the freedom of some nonconforming indi- 
vidual is in danger. His independence is in jeopardy and there is the cry that 
his failure te conform constitutes a danger to the country. But the Bill of 
Rights will shield him. 

It is only by reason of these constitutional guaranties atid their protection by 
an independent and fearless judiciary that the fundamental liberties of the indi- 
vidual ean be preserved. We do not want the Supreme Court to degenerate into 
a Pontius Pilate, yielding to the demands of a passion-driven mob. This bill 
would furnish the basin of water in which it could wash ifs hands and individual 
freedom be crucified. 

It is quite obvious that the genesis of this bill is disapproval of a number 
of decisions of the United States Supreme Court, especially these in which the 
rights of the individual were upheld in the face of an aroused and angry public 
opinion, reflecting a strong disapproval of the person who claimed such rights 
and what he stood for. How frightening to those Americans who believe in 
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the strength and validity of our institutions when they see-our responsible, elected 
officials becoming so disturbed over unpopular decisions that they seek some 
palliative, some cynically inspired mechanical expedient, to restrict the Court's 
jurisdiction in certain isolated, specified types of cases. The fundamental prin- 
ciple that the Court’s jurisdiction should protect all men in all their liberties is 
ignored. Such protection is indivisible; this bill would make it partial. How 
dangerous a precedent for the legislative branch—despite the constitutional bar- 
rier of the doctrine of the separation of the three departments—to react to a 
transient unpopularity of a judicial decision by attempting to curb the power 
of the Court for that type of case. There has been nothing like it since Pro- 
crustes cut off the head or feet of his guests if they were too tall to lie straight 
wn his bed. 

If the decisions of the Court go too far in protecting the rights of the 
individual, let the proponents of this bill be bold and strike at the root, not 
just trim the branches. Let them attempt to withdraw from the Court the 
power to review any case involving constitutional rights. Why restrict such 
limitation to what are narrowly referred to as “subversive activities” or 
“national security’? The deprivation of the rights of the least citizen affects 
national security. Can the Nation be said to be secure should the rights of any 
citizen be insecure? This bill seeks to impair one of our most valuable institu- 
tions: the right to have judicial review of an attack on a citizen’s constitutional 
freedoms. If this institution is to be tampered with, let it be done honestly and 
destroyed outright, not in this piecemeal manner under the guise of rooting out 
Communists. The destruction of this bulwark will be as complete if effected 
by attrition as by sudden demolition. If we want to preserve this essential 
protection of our freedoms, this first act of attrition must be defeated. If it 
should succeed, it might assist, as its supporters contend, in locating persons 
who are today enemies of the country, but tomorrow it could be used to persecute 
others who merely dissent from popular opinions and are falsely charged with 
being enemies of the Union. 

Any artificial and irrelevant obstacle in the path of the right of appeal can 
ultimately become a stumbling block for all appellants, not merely those partic- 
ular persons whose right of appeal it was intended to deny. The doctrine of 
judicial review is America’s greatest contribution to the policy of western 
civilization. By its use this country has been able to preserve blood-bought 
liberties for each of its citizens. Should this protection now be withdrawn from 
certain citizens because of the nature of the charge against them? If so, this 
would be an abandonment of another birthright—the presumption of innocence. 
Or should it be withdrawn because of the tribunal in which the attack is made? 
If so, what will become of our vaunted impartiality before the law? Those 
who fear the impartial use of this doctrine have little faith in the strength of 
our institutions and in the permanence of the American constitutional system. 
Such timid and frightened people would seek to destroy one of the strongest 
foundations of the structure of our Government by the enactment of such re- 
strictive legislation as is contained in this bill. At best, it will give only partial 
and minor assistance to those seeking to discover our hidden enemies, but it 
wonld wreak immeasurable and permanent harm to our established method 
for the protection of the individual. Sueh persons would throw the baby out 
with the bath. For the sake of some ephemeral advantage in a temporary 
problem of the Government, they would strike down the aegis under which 
American liberties have flourished and have become the hope of the world. 


JosErnu B. CUMMING. 





Law OFFICES OF PIPER & MURRAY, 
Baltimore, Md., February 12, 1958. 
Hon. Tuomas C. HENNINGS, Jr., 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DEAR SENATOR HENNINGS: As requested by you I have examined S. 2646. 
In my opinion it is a very bad bill. 

The effect of the bill is to give to inferior tribunals the power to make final 
decisions on some of the most important questions which come before our 
courts. The decisions of these lower courts cannot establish any controlling 
precedent nor will they be binding on other courts of coordinate jurisdiction. 
In case of a conflict of opinions, which may well arise in cases of this character, 
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confusion will be created where it is most important to have the law definitely 
settled. 

But surely the main objection to the bill lies in the fact that it does violence 
to the basic principle of an independent judiciary. For this reason the bill 
deserves to be classified with the court-packing bill which failed of passage during 
President Roosevelt’s second administration. To use the power to limit juris- 
diction in order to reach a desired result in a particular class of cases is no 
less reprehensible than to use the power to determine the size of the court for 
such a purpose. 

It is true that there is a precedent for legislation of this character. During 
Reconstruction days Congress desiring to prevent the Supreme Court from 
invalidating a particular piece of legislation, exercised its power to limit the 
appellate jurisdiction of the Court so as to prevent consideration of a particu- 
lar appeal. However, this exercise by Congress of its constitutional power 
has always been regarded as indefensible and explainable only in terms of the 
passions aroused by civil warfare. 

I sincerely trust that this bill will receive an unfavorable report. 

Sincerely yours, 
W. L. Marpury. 


STATEMENT OF PAUL F. Goop 


I am a lawyer in the general practice in the city of Omaha, Nebr. I am 
a member of the firm of Monsky, Grodinsky, Good & Cohen. I was admitted 
to the Nebraska bar in 1919, and practiced in Lincoln, Nebr., until 1947, since 
which date I have practiced in Omaha. I am a member of the bar of the 
United States District Court for the District of Nebraska and of the United 
States Court of Appeals for the Eighth Circuit. I have been a member of the 
bar of the United States Supreme Court since 1933. I have appeared in that 
Court for clients in several cases, the most important of them being the case 
of State of Nebraska v. State of Wyoming (325 U. 8S. 589, 89 L. Ed. 1815), in 
which I appeared on behalf of the complainant. I held the office of attorney 
general of the State of Nebraska from January 1933 to January 1935. I ama 
member of many organizations including the American Legion. 

I wish to express my concern over the provisions of 8. 2646 now pending be- 
fore the Judiciary Committee of the United States Senate. It constitutes a 
radical departure from our American system of judicial review and protection 
of the rights of individuals. 

Subparagraphs (1) and (2) would seem to relate principally to appeals or 
writs of certiorari from Federal courts, while the remainder of the bill relates 
to appeals and writs from the State courts, although this is not exclusive, 
and it is conceivable that a controversy covered by subsection (4) might be 
originally tried in a Federal court. In any case, however, persons involved in 
controversies of particular classes are singled out, so that their rights may not 
be protected by the Supreme Court. For example, if this bill becomes law, 
a person accused of the crime of contempt of Congress would be tried in the 
United States District Court and would have a right of appeal to the court of 
appeals of the appropriate circuit. He could not, however, apply to the United 
States Supreme Court for certiorari. If, however, he were accused of another 
crime in violation of the United States laws, such as a contempt of court de- 
nounced by United States Code, title 18, section 402, he would have the rull 
right of appeal of certiorari in the Supreme Court after his case had been 
heard and considered in the district court and court of appeals. 

One of the most valuable features of Supreme Court jurisdiction is the estab- 
lishment of uniformity as among the various circuits. If two or more circuits 
have taken conflicting views as to some rule of law, the decision in each circuit 
is binding on the district courts within the circuit. Thus, in Nebraska a certain 
decision of the Eighth Circuit might be the rule which the United States Dis- 
trict Court must follow. In the adjoining State of Kansas, the decisions of the 
Tenth Circuit are controlling. If the Eighth Circuit decisions are in conflict with 
those of the Tenth Circuit, the rule to be applied would depend on the accident 
of whether the controversy were to be tried in the United States District Court 
in Nebraska or in the United States District Court in Kansas, unless and 
until the conflict is resolved by a decision of the United States Supreme Court. 

Controversies which are described in subdivisions (1) and (2) of S. 2646 
are essentially matters of nationwide concern where justice requires that the 
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same rule should be applied regardless of the geographical location of the court 
hearing the case. 

Equally of nationwide importance are all questions relating to the validity of 
State and local laws and regulations under the Constitution of the United 
States, or a treaty or law of the United States. This is the chief and most usual 
ground of jurisdiction of the Supreme Court by appeal or certiorari from the 
supreme court of a State under United States Code, title 28, section 1257. 

S. 2646 proposed in subdivisions (3), (4), and (5) to make exceptions to 
the jurisdiction conferred by section 1257 in certain classes of cases. In such 
cases, therefore, the State supreme court decision as to the meaning of the 
Constitution of the United States would be final and conclusive, however much 
it might conflict with the decisions of other State supreme courts or with the 
decisions of the United States Supreme Court. It is conceivable that a certain 
port.ou of the Constitution of the United States would have a different mean- 
ing in each of the 48 States and still a different meaning in the District of Co- 
lumbia, so far as concerns the subject matter of subdivisions (8), (4), and 
(5) of S. 2646. 

Thus, to suppose an extreme case, a State might enact a statute compelling 
any person accused of subversive activities within that State to testify against 
himself under penalty of imprisonment. The State statute might provide that 
in the case of a person accused of subversive activities within that State he 
could not have the benefit of legal counsel at his trial. The highest court of 
that State might hold that such a statute did not conflict with the United States 
Constitution and sustain a conviction under it. In another State, perhaps an 
adjoining State, a similar statute might be held to be in violation of the Consti- 
tution of the United States and void. Under S. 2646 the State supreme court 
decision would be final, without the possibility of appeal to the United States 
Supreme Court. Thus, the meaning of the United States Constitution would 
depend on geography and would change as one crossed a State boundary. 

One of the chief purposes of our Constitution was to provide an effective 
union of the States, and this can, of course, be accomplished only if the Consti- 
tution has the same meaning and application throughout the United States. If 
a decision of a State supreme court could effectively set aside a portion of the 
Constitution in particular cases, to that extent, the Union would be impaired. 

The case of Martin y. Hunter’s Lessee (1 Wheaton (14 U. 8S.) 304, 4 L. Ed. 
97), decided 142 years ago in 1816, throws an interesting light on what is now 
section 1257, title 28, United States Code, which in effect would be amended by 
S. 2646. In this case the opinion was by Mr. Justice Story, one of the most 
highly respected of our early J'ustices. It was unanimously concurred in by 
the other Justices including Chief Justice Marshall. The Court of Appeals of 
Virginia had refused to obey a mandate of the United States Supreme Court in 
a case involving the construction of a treaty made by the United States with 
Great Britain. The opinion is too long to quote in full, but I would suggest that 
it be put into the record of this hearing as an explanation of the necessity of 
Supreme Court appellate jurisdiction in relation to State court decisions involv- 
ing the Constitution. In this opinion, the Court, speaking through Mr. Justice 
Story, discussed various reasons and motives for granting such appellate juris- 
diction and then came to another motive which the opinion discusses in the fol- 
lowing language (14 U. S. 347-348, 4 L. Ed. 108) : 

“That motive is the importance, and even necessity for uniformity of decisions 
throughout the whole United States, upon all subjects within the purview of the 
Constitution. Judges of equal learning and integrity, in different States, might 
differently interpret a statute, or a treaty of the United States, or even the 
Constitution itself. If there were no revising authority to control these jarring 
and discordant judgments, and harmonize them into uniformity, the laws, the 
treaties, and the Constitution of the United States would be different in different 
States, and might, perhaps, never have precisely the same construction, obliga- 
tion or efficacy in any two States. The public mischiefs that would attend such 
a state of things would be truly deplorable; and it cannot be believed that they 
could have escaped the enlightened convention which formed the Constitution. 
What, indeed, might then have been only prophecy, has now become fact; and 
the appellate jurisdiction must continue to be the only adequate remedy for such 
evils.” 

This, I believe, demonstrates that the proposals in S. 2646 constitute a radical 
departure from the principles on which the Federal Union is founded and would 
impair the effectiveness of that Union. It would also run counter to the present 
trend toward uniformity of law in the United States. This trend is exemplified 
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in the Federal court system by the adoption of the Federal Rules of Civil Pro- 
cedure in 1938. This resulted in the substitution of a uniform system of pro- 
eedure in all United States district courts, for the former somewhat chaotic 
and diverse procedural rules. 

Similarly in the field of State law, the movement for uniform State laws has 
resulted in a greater or less degree of uniformity among the States in matters 
such as negotiable instruments, sales of personal property, partnership, ete. 
The Negotiable Instruments Act is an example, and since 1897 when it was first 
enacted in a few States, it is now in effect in every State and Territory of the 
United States. Thirty-two of such uniform acts are in effect in four or more 
States, and the movement is growing in connection with further enactinents. 

The present proposal should, I think, be defeated. 

PAUL F. Goon. 


McLANE, CARLETON, GRAF, GREENE & BROWN, 
Manchester, N. H., February 11, 1958. 
Hon. THoMas C. HENNINGS, Jr.. 
United States Senate Office Building, 
Washington, D.C. 

DEAR SENATOR HENNINGS: I have your letter of February 7 advising me of 
the present status of S. 2646 before the Senate Judiciary Committee. I had not 
realized that Senator Jenner’s bill had been reported back to the full committee 
by the Subcommittee on Internal Security and I am glad to know that the bill 
has been returned to the subcommittee for further hearings. 

I am entirely opposed to the bill in its underlying reasoning. It seems to me 
to be another attack quite in the tradition of those who have sought to vent their 
disappointment of Supreme Court decisions. It should receive the same well 
deserved fate as efforts to pack the Supreme Court back in the thirties. 

Granting that all lawyers and students of constitutional law will from time 
to time find reason to criticize individual decisions of the Supreme Court and 
even a considerable line of cases, still it is no satisfactory remedy to parcel out 
the sovereign power of the Nation among committees of the Congress, officers 
and agencies of the executive, and to assign to the individual States powers not 
reserved in the Constitution. 

As a lawyer of forty-odd years practice, and a former president of the New 
Hampshire Bar Association, I am persuaded that this bill if it should become 
law would lead to chaos and confusion in the administration of Government 
affairs. 

Yours sineerely, 


JOHN R. MCLANE. 


McCarTER, ENGLISH & STUDER, 
COUNSELLORS AT Law, 
Newark, N.J., February 20, 1958. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, 
Washington, D.C. 


DEAR SENATOR HENNINGS: At your request, I have examined the text of S. 2646 
which I understand will be considered shortly by the Judiciary Committee of 
the Senate. 

In my opinion, S. 2646 is so utterly lacking in merit that it deserves to be 
summarily rejected. If enacted, the bill would deprive persons of redress against 
the very same kind of arbitrary power which is the distinctive characteristic 
of totalitarian governments, including the Communist Government of Soviet 
Russia. I do net see how anyone who is intelligently and sincerely opposed to 
communism can possibly favor 8S. 2646. 

Sincerely yours, 


CONOVER ENGLISH. 
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PATTERSON, BELKNAP & WEBB, 
New York, N. Y., February 27, 1958. 
Hon, THOMAS C. HENNINGS, Jr., 
United States Senate, 
Washington, D.C. 


DeAR Mr. HENNINGS: Thank you for your letter of February 7, requesting my 
views on S. 2646 relating to appellate jurisdiction of the Supreme Court. I 
strongly feel that this proposed legislation is unwise and dangerous, and I 
welcome the opportunity to express my opinion in regard to it. 

As has been said by Mr. Justice Black, “courts and their procedural safeguards 
are indispensable to our system of government. They were set up by our 
founders to protect the liberties they valued.” Any effective attempt by a 
faction temporarily in control of Congress to abridge those liberties must 
envisage an undermining of the courts, and the simplest, most direct method 
of attack lies in limiting their jurisdiction. Once armed with the precedent 
that the enactment of this bill would establish, it is possible that future legislators 
could destroy our carefully constructed system of checks and balances by turning 
the judicial arm of the Government into a political football. 

The decisions of the Court in matters of great public interest over the past 
century and a half have seldom been popular with every segment of the populace 
at any one time, but the beneficial effect of the Court’s restraining influence 
cannot, on balance, be gainsaid. Surely, a moment’s reflection by supporters of 
this bill would demonstrate to them its dangers if they thought of it in terms of 
President Roosevelt’s proposed “Court reform” of the 1930's. 

Following the Civil War, the fear of the radicals that the Supreme Court 
would impede their bitter “reconstruction” of a prostrate South led them to 
enact an act similar to the bill presently pending before your committee. Presi- 
dent Johnson vetoed that act (which was later passed over his veto) with a 
message that applies equally well today : 

“Thus far during the existence of the Government, the Supreme Court of 
the United States has been viewed by the people as the true expounder of their 
Constitution, and in the most violent party conflicts, its judgments and decrees 
have always been sought and deferred to with confidence and respect. In public 
estimation, it combines judicial wisdom and impartiality in a greater degree than 
any other authority known to the Constitution; and any act which may be con- 
strued into, or mistaken for, an attempt to prevent or eyade its decisions on a 
quesion which affects the liberty of the citizens and agitates the country cannot 
fail to be attended with unpropitious consequences. It will be justly held by a 
large portion of the people as an admission of the unconstitutionality of the 
act on which its judgment may be forbidden or forestalled, and may interfere 
with that willing acquiescence in its provisions which is necessary for the har- 
monious and efficient execution of any law.” 

Assuming that the proposed bill is constitutional (see Martin v. Hunter, 1 
Wheat. 304, 332-33 U. S. 1816) ), the result of its enactment would nevertheless 
be the weakening in practice of the checks and balances theory of our Govern- 
ment. I am therefore opposed to the proposed bill. 

Sincerely yours, 
JOHN V. DUNCAN. 





LAW OFFICES OF 
WINTHROP, STIMSON, PUTMAN & ROBERTS, 
New York, N. Y., February 20, 1958. 
Hon. TromMas C. HENNINGS, 
United States Senate, 
Washington, D.C. 

My Dear SENATOR HENNINGS: I have your letter of February 7 and I am en- 
closing herewith a statement on the subject of S. 2646 which I should be very 
glad to have you use in anyway you see fit. 

I appreciate your calling this to my attention. 

Yours sincerely, 
ALLEN T. KLorTs. 
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STATEMENT ON S. 2646 


To the United States Senate Committee on the Judiciary: 


I am a member of the bar of the Supreme Court of the United States and of 
the State of New York and I am a past president of the association of the bar 
of the city of New York. I want to record my sincere hope that S. 2646, which 
is a bill “To limit the appellate jurisdiction of the Supreme Court in certain 
cases,” will never receive favorable action. 

The area in which this bill seeks to limit the jurisdiction of the Supreme Court 
involves some of the most sacred guaranties of our free society—the field of 
individual rights protected by the Bill of Rights as included in our Constitution. 
It involves particularly one of the most precious rights of all, namely, that no 
one shall be deprived of life, liberty, or property without due process of law. 
There should certainly be preserved to the highest Court of the land the jurisdic- 
tion to defend and preserve these rights. 

Without the nationwide authority which only this Court possesses, there is no 
assurance that these rights and guaranties will be uniformly protected and in- 
terpreted. The thought that a man should receive one kind of justice in one 
part of our country and a different kind of justice in another is surely intoler- 
able. Unformity and homogeneity in the administration of justice throughout 
the land is certainly one of the vital attributes of a single, undivided nation. 

The Supreme Court is one of the great institutions of this democracy. The 
prestige in which it has traditionally been held and the determination with 
which our people have upheld its right to defend the Constitution from all at- 
tacks have enabled this democracy, perhaps more than any other feature of our 
society, to survive and prosper, where so many of the democracies in history have 
perished or lost their identities. It would be the utmost folly for us, merely be- 
cause some, perhaps many, of us disagree with certain of its recent decisions, 
to lose our heads and strip this tribunal of an essential part of its authority. 

Respectfully submitted. 


ALLEN T. KLoTs. 


KELLEY, DRYE, NEWHALL & MAGINNES, 
(RATHBONE, PERRY, KELLEY & DRYE), 
New York, N. Y., February 27, 1958. 
Hon. THoMAS C. HENNINGS, Jr., 
Senate Office Building, Washington, D. C. 


My Dear Senator HENNINGS: Thank you for your recent letter, enclosing a 
copy of 8S. 2646 and requesting opinions on this bill. I appreciate the oppor- 
tunity of expressing my views. 

If enacted, the bill would prevent the Supreme Court from reviewing lower 
court decisions on the validity (constitutional or otherwise) of State and Federal 
action in five specified fields. 

The prevention of review by some one court of last resort would allow to stand 
the decisions of inferior courts in these constitutional fields, including the courts 
of appeal for the 10 circuits and for the District of Columbia and the courts of 
the 48 States. This would lead, as we know from experience, to conflict among 
the decisions—the same question would be answered differently in different 
courts—and the outcome in any particular case would depend not on the merits 
but on geography. 

The inevitable result would be uncertainty and, even worse, disrespect for 
the courts and the Constitution. In turn, lower court decisions invalidating 
State and Federal action in the five fields would in time lose their sanction and 
effectiveness. Weare bound to infer that these results of the bill were intended. 

In other words, the bill is an oblique attempt to maim the principle of judicial 
review—the power of the courts to determine the constitutionality of any act 
of the legislature or the Executive or the States. Though this principle has 
been attacked by different people at different times, it has on the whole worked 
very well. 

The particular fields dealt with by the bill show that its purpose is to reverse 
the effect of particular Supreme Court decisions. (I happen to agree with most 
of them, but I would write this same letter even if I did not.) When people 
disagree with a Court decision, however, there are certainly remedial measures 
they can propose short of turning our judicial system into a shambles. 
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I oppose S. 2646. And I am confident that, particularly with the demonstra- 
tion of its disruptiveness that I know you will make, the Judiciary Committee 
will vote it down. 


Sincerely yours, 
THEODORE PEARSON. 





LAW OFFICES OF 
HaARagis, BEACH, KEATING, WILCOx, DALE & LINOWITz, 
Rochester, N. Y., February 28, 1958. 
Senator Tuomas C. HENNINGS, Jr., 
United States Senate, Senate Office Building, 
Washington, D. C. 

DeaR SENATOR HENNINGS: I appreciate very much your thoughtful suggestion 
of February 7 that I might want to comment on Senate bill 2646 which is being 
returned to the Senate Judiciary Committee for full consideration. 

It seems to me that there are two basic issues with respect to the bill. First, 
is legislation of this type constitutional, and second, if it is constitutional, is it 
desirable? 

With respect to the first, I would assume that there is little question as to 
the constitutionality of such a measure. Article 3 of the Constitution provides 
that the appellate jurisdiction of the Supreme Court shall be affected by such 
exceptions and regulations as the Congress may determine. Congress clearly 
has the right to remove appellate jurisdiction from the Supreme Court in cer- 
tain specified areas, and this has been well established since Eg parte McCardle 
(7 Wallace 506 (1869) ). 

In that case the Court held constitutional military reconstruction acts which 
undertake to remove from the appellate jurisdiction of the Supreme Court 
matters affecting the grant of habeas corpus to a prisoner held by military 
courts. 

Despite the fact that such limitations on the appellate jurisdiction of the 
Supreme Court are legal and constitutional, I have no recollection of any such 
effort to encroach upon the appellate jurisdiction of the Supreme Court since 
the Civil War days. It is my judgment that Congress has shown wisdom in 
restraining its inclinations to do so, and the present bill indicates why this 
is so. 

As I read S. 2646, it would select the security criterion as one which justi- 
fies exemption from the usual course of Supreme Court reviewing. Moreover, 
it selects several ad hoc administrative areas in which some recent decisions 
have reaffirmed constitutional guaranties. Since this limited administrative 
sphere is exempted from review, it would naturally tend to invite litigation 
with respect to the proper definition of the areas which are covered. 

Apart from this, there would seem to be certain significant technical gaps. 
For example, since section 1252 of the present Judiciary Code permits direct 
appeals from district courts which have held a statute unconstitutional, it 
would seem to me that there would subsist some right of appeal to the Supreme 
Court even in the fields specifically delineated by the proposed bill. The test 
of whether a case did or did not reach the Supreme Court might, therefore, 
depend to a great extent on the tactical skill of the litigant in presenting the 
issue before the forum which would assure him of ultimate right to Supreme 
Court appeal. 

It seems to me that the bill is an example of legislation by indignation. Sen- 
ator Jenner is obviously disturbed at some of the recent Supreme Court deci- 
sions. This would, however, hardly seem to justify resorting to the legislative 
process as a visceral tool. 

Sincerely, 


Sot M. LinowiltTz. 


CLEVELAND, OHIO, 
February 25, 1958. 
Hon. THoMAS ©. HENNINGS, Jr., 
United States Senate, Washington, D. C. 


Dear SENATOR HENNINGS: Thank you for sending me a copy of Senator 
Jenner’s proposal to limit the jurisdiction of the United States Supreme Court. 
I am happy to join with what I hope will be an overwhelming expression of 


opinion from American lawyers that adoption of Senator Jenner’s proposal 
would be most unwise. 
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I happen to feel that the recent decisions of the Supreme Court with regard 
to the Smith Act, the conduct of congressional investigations, and the disclosure 
of witnesses in criminal prosecutions are sound. Even if I did not, however, I 
would feel strongly that the Supreme Court makes an important contribution to 
continuity and stability in the United States and that is decisions, if erroneous, 
should be corrected by legislation and by the passage of time and not by narrow- 
ing its jurisdiction. 

I should think that conservatives such as Senator Jenner would be particu- 
larly interested in preserving the jurisdiction of the Supreme Court, which in 
another day may be a real protection against an attempt by Congress funda- 
mentally to depart from our traditional constitutional practices. 

Very truly yours, 
HuGH CALKINS, 


LAW OFFICES, PAxTON & SEASONGOOD, 
Cincinnati, Ohio, February 11, 1958. 
Hon. Tuomas C. HENNINGS, Jr., 
United States Senate, Washington, D. C. 

Dear Senator HENNINGS: By letter of February 7, 1958, you have furnished 
me with a copy of and have asked my views, pro and con, respecting S. 2646, a 
bill to limit the appellate jurisdiction of the Supreme Court in certain cases. 
This proposed bill was, you inform me, returned by the Senate Judiciary Com- 
mittee, after consideration, to the Subcommittee on Internal Security. It is my 
view that an enactment of the proposed bill would be ill-advised and unfortu- 
nate in trying to take away from the Supreme Court jurisdiction in the kind of 
eases mentioned in the bill, which jurisdiction the Supreme Court has had 
throughout its existence. Review by the Supreme Court in cases of the kind 
that would be taken from its jurisdiction by the proposed bill is most essential 
from every point of view, including the necessity of having a final decision that 
means the same treatment everywhere in the United States of such cases. If 
jurisdiction in such cases ended with decisions of the courts of appeals of 10 
various circuits, these may differ so that the law on a matter of national con- 
cern might be different depending on the locality in which the matter leading 
to the cases occurred. It would be most regrettable if, in affairs of national 
concern, the same matter might be permissible in large sections of the United 
States and impermissible or illegal in other sections. 

The bill seems to be motivated by a dislike of some of the decisions of the 
United States Supreme Court in connection with cases involving happenings 
related to the matter sought to be taken away from the jurisdiction of the 
eourt. In the long history of the Court, there have frequently been strong feel- 
ings of opposition to many of its most important decisions. However, the Su- 
preme Court of the United States is an essential in our plan of government. 
It is an institution and in the course of time the Justices whose opinions may 
not be liked cease to serve. The Court as such should not be circumscribed by 
attempts to limit its jurisdiction as the bill under discussion would do. 

Respectfully, 
MURRAY SEASONGOOD. 


WILLIAM L. JossLin, 
ATTORNEY AND COUNSELOR AT Law, 
Portland, Oreg., February 10, 1958. 
Re: 8S. 2646. 
Hon. THoMas C. HENNINGS, Jr., 
United States Senator, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR HENNINGS: Thanks for your letter of February 7, 1958, calling 
my attention to the above bill to deprive the Supreme Court of its jurisdiction 
in cases involving witnesses charged with contempt of Congress, Federal 
employees, and schoolteachers accused of subversive activities, persons charged 
under a State subversive activities statute, and persons excluded from the 
practice of law within a State. 

This is an extremely dangerous bill, striking as it does at some of the most 
fundamental of the civil rights guaranteed by our Constitution. If adopted, this 
bill would be a long step in the direction of a police state. I am strongly opposed 
to S. 2646, not only for its own intrinsic demerits but because it may prove to 
be a wedge in opening the door wider for further persecution of the more liberal 
elements in the country. 
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I have not had an opportunity to give this bill the full study of its constitutional 
aspects that it should have, but I have a strong feeling that it is unconstitutional. 
I gravely doubt that the judicial power of the United States, which by article 
III of our Federal Constitution, is vested in the Supreme Court and in such 
inferior courts as the Congress may from time to time ordain and establish, 
may be so restricted by congressional enactment within the field of cases covered 
by section 2 of article III, or otherwise provided by amendments. 

S. 2646 would subject a citizen without effective recourse to the most oppressive 
type of regulation and thought control, with their corollaries of guilt by associa- 
tion, trial by gossip uttered by “faceless witnesses,” and the other techniques 
which have been developed in recent years to destroy the reputation of citizens 
without respect to the time-tested procedures for establishing the truth or falsity 
of charges. 

Of course, no one objects to a governmental agency taking appropriate and 
intelligent measures to deal with traitors and spies, but the average such 
agency is not at all equipped to deal with such problems effectively. In my 
opinion the control of subversion should be left very largely in the hands of 
such agencies as the Federal Bureau of Investigation and other bodies especially 
trained to deal with such elements, subject to the existing constitutional 
protections. 

In view of the sad history of the recent past involving the wholesale condem- 
nation of large masses of Government employees, all but an infinitesimal portion 
of whom were found to be devoted and patriotic citizens, indicates that the 
accused need more protection, rather than less. F 

I am sending copies of this letter to Oregon’s Senators, Hon. Wayne Morse, 
and Hon. Richard L. Neuberger, as I know both of them would be very much 
concerned about this bill. 

Sincerely, 
WILLIAM L. JOSSLIN. 


RAYMOND PITCAIRN, 
ATTORNEY AT LAw, 
Philadelphia, Pa., February 10, 1958. 
Hon. Tuomas C. HENNINGS, Jr., 
United States Senate, Committee on the Judiciary, 
Senate Office Building, 
Washington, D.C. 


DeEAR SENATOR HENNINGS: I appreciate the opportunity to express my opinion 
on Senate bill 2646. This bill, in my view, is unwise and extremely dangerous. 
It is in the same category and just as subversive as President Roosevelt’s ill- 
conceived “Court packing” scheme. 

By its attack on the historic jurisdiction of our Supreme Court, 8S. 2646 
strikes at the very heart of our Federal system. The enforcement of govern- 
ment under law will be made impossible if the umpire is to the disqualified 
every time a decision is rendered with which Congress disagrees. It would, 
indeed, be a destructive precedent. 

By giving the several circuit courts ultimate authority in great fields of 
individual rights, the bill would lessen the dignity and authority of the Su- 
preme Court in every field and would produce the absurd result that our law 
on fundamental liberties would vary from circuit to circuit with no final 
arbiter. 

The Supreme Court has always stood and still stands as the bulwark of our 
personal liberties. This bill, if enacted, would jeopardize our great constitu- 
tional principle of judicial review and checks and balances. It should be 
killed. 

Very truly yours, 


RAYMOND PITcarRn. 
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JEROME K. CROSSMAN, 
ATTORNEY AT Law, 
Dallas, Tex., February 11, 1958. 
Re: 8. 2646 
Hon. Tuomas C. HENNINGS, Jr., 
United States Senate, 
Washington, D. C. 


My Dear Senator HENNINGS: It is inconceivable to me that any responsible 
Party would even seriously consider affirmative action on S. 2646. 

Limitation of time does not permit a briefing of this proposed bill, but the 
faults inherent in the proposal are so obvious that “he who runs can read.” 
This would indeed be legislation for a special group, and contrary to all of our 
traditions of freedom. It would seem to be that the bill would better be en- 
titled “Emasculation of the Supreme Court of the United States.” This looks 
like an attempt to drive an entering wedge with the object in view, through 
this and similar attempts later, to certainly destroy the authority of the Su- 
preme Court of the United States. 

I beg of you to do everything within your power to see that this bill be not 
passed. 

Sincerely, 
JEROME K. CrossMAN, 





Law OFFICES, 
LittLe, LeSourp, Patmer, Scorr & SLEMMONS, 
Seattle, Wash., February 10, 1958. 
Senator THomMAs C. HENNINGS, Jr., 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR HENNINGS: I have your letter of February 7. 

I am delighted to know that you will vote in opposition to Senate bill 2646. 
This bill, if constitutional (which I doubt), would seriously endanger the present 
separation of power as between the three branches of our Government. I compli- 
ment you on your strong stand and wish you all the success in the world. 

Not enough people realize what a fine thing it is to have an independent judi- 
ciary which can redress the excesses caused by current waves of hysteria, aided 
and abetted by such excesses as McCarthyism. 

Very truly yours, 
HERBERT S. LITTLE. 


FABIAN, CLENDENIN, Morrat & MABEY, 
ATTORNEYS AND COUNSELORS AT LAW, 
Salt Lake City, Utah, February 11, 1958. 
Hon. THomas C. HENNINGS, Jr., 
Senate Office Building, 
Washington, D.C. 

Dear SENATOR HENNINGS: I am grateful to you for calling my attention to 
S. 2646 presently pending before the United States Senate. 

The purpose to be served by the proposed bill is not set forth. It would seem 
that the proponents of the bill object to having the actions of committees of the 
United States Congress and certain rulings of inferior courts reviewed by the 
United States Supreme Court, for a reason which is not apparent in the legisla- 
tion. 

Having some familiarity with the decisions of the United States Supreme 
Court in which the action of some congressional committees have been found to 
infringe upon the rights of the individuals and in other cases have found certain 
Executive orders and State statutes to have likewise infringed upon the rights 
of the individual, it would appear that the proponents of the bill feel that the 
question of the infringement, imposed by the State statutes and congressional 
committees upon our civil rights, should not be reviewed by the Supreme Court. 
I herewith wish to go on record as being opposed to any such bill. 

In my opinion such legislation would be a material departure from the Bill of 
Rights as conceived by the drafters of the Constitution. 

Sincerely yours, 
D. Howe Morrat. 
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SEATTLE, WASH., February 13, 1958. 
Hon, THoMAS C. HENNINGS, Jr., 
United States Senate, 
Senate Office Building, Washington, D. C. 


Deak Mr. HENNINGS: Thank you for your letter of February 7 and for the 
opportunity it presents to express my sentiments on Senate bill 8. 2646. 

Enclosed is a short statement which you may use as you see fit. 

I am sometimes confused with my father, who was national commander of 
the American Legion in 1939 and Republican nominee for the Senate in 1940. 

Although he undoubtedly shares my sentiments, I have not had an opportunity 
to discuss the matter with him or ask him to join me in subscribing to a 
statement. 

Be assured of our well wishes for your commendable efforts. 

Most sincerely yours, 
STEPHEN F. CHADWICK, Jr. 


STATEMENT OF STEPHEN F. CHADWICK, J&., ON S. 2646 


It is inevitable that from time to time our awareness of an issue presented 
to an appellate tribunal would incline us to a decision contrary to the of the 
Court. However, we can seldom say that our inclination is based On so broad 
an understanding as that of the Court after the full presentation made, of 
necessity, in the suit before it. 

Now it is proposed by Senate bill S. 2646, introduced by Mr. Jenner in the 
85th Congress, that the jurisdiction of the Supreme Court be reduced so that it 
may not review: 

(a) Congressional contempt proceedings ; 

(b) Most Federal employment security cases ; 

(c) Cases involving State regulation of subversive activities; 

(d) Cases concerning subversive activities in teaching bodies; and 

(e) Cases involving admission to practice of the law. 
It must be presumed that this change would not be proposed were it not believed 
by its sponsor that the Supreme Court’s review of cases of this sort has been 
unhealthy in effect, or will be so, or both. 

The Communist Party, long regarded as the core of subversion in the United 
States, has been on a steady decline in recent years. So, it is apparently not 
such a comfort to subversion that the civil liberties of a subversive may be 
protected by review in the Supreme Court, as to encourage it. 

Perhaps, on the other hand, valuable encouragement is given free expression 
when the protection of the uniform interpretation of laws is afforded those who 
may be unjustly charged with subversion. In ratifying the 14th amendment the 
States did not find the amendment objectionable because it did not except State 
laws relating to subversion. 

What novel national danger now requires that our citizens be denied the 
protection of Supreme Court review, and application of the 14th amendment 
where that body finds it appropriate, in cases involving as ill defined a subject 
matter as subversion? 

One man’s patriotism is often another’s subversion. With life tenure, a 
broad background in national affairs and the temperatment and acumen which 
members of the Supreme Court possess, that body can best ultimately judge the 
sufficiency of local definitions of subversion to the United States, to dispas- 
sionately determine whether an antisubversive law or school board regulation 
may abridge the privileges or immunities of citizens of the United States, or 
whether a person has been deprived of life, liberty, or property without due 
process of law in a contempt proceeding, Federal employee security case, or 
before a school board. 

The dangers which S. 2646 seeks to avoid are insignificant beside those it 
might enhance. There is no basis for now reducing the jurisdiction of the 
Supreme Court. 


STEPHEN F, CHADWICK, Jr. 


GRAVES, K1zerR & GAISER, 
Spokane, Wash., February 11. 1958. 
Hon. THoMAs C. HENNINGS, Jr., 
United States Senate, Washington, D. C. 


DeaR SENATOR: Senate bill 2646, to limit the appellate jurisdiction of the 
Supreme Court in certain cases, has been given a careful study by me, as a 
lawyer of more than half a century of practice of my profession, active in 
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appellate practice before our State supreme court, the United States courts of 
appeal, and the Supreme Court of the United States. 

The purpose of the bill is manifest. It proposes to widen the territory in 
which McCarthyism may again flourish, unmolested by observance of the civil 
rights of those whom it elects to prosecute. 

It is well established that many of the investigations, here sought to be with- 
drawn from review by the Supreme Court, often carried on by a single member 
of a so-called Un-American Activities Committee of a State or the Nation, have 
gone far beyond the scope of legitimate legislative inquiry, where the legislator 
has sought to become a law-enforcement or trial agency, thus usurping func- 
tions of the executive and judicial departments of the Government. In so 
doing, the familiar safeguards of the accused, the right to be confronted with 
the witnesses accusing him, the right to trial by jury, the right to be repre- 
sented by counsel, and to cross-examine the witnesses, have been flagrantly 
disregarded. 

In commenting on such an investigation, in Watkins v. U. 8S. (354 U. S. 178), 
the Supreme Court said: 

“Investigations conducted solely for the personal aggrandizement of the in- 
vestigator, or to ‘punish’ those investigated, are indefensible.” 

These are the words of judicious and judicial restraint. Much stronger 
language would be justified in a number of the cases where the United States 
Supreme Court has been obliged to come to the rescue of a citizen whose civil 
rights have been arbitrarily denied him. 

This act is manifestly designed to punish the United States Supreme Court 
for its justifiable protection of the civil rights of those accused. If passed, it 
would be the first time in the history of that great Court when so important 
a segment of its jurisdiction has been sought to be withdrawn, out of motives 
of revenge, inspired by angry men, feeling themselves rebuked by it. 

It would be far more becoming to a great body, such as the United States 
Senate is, if its ablest Members were to express the great admiration so widely 
felt among the lawyers of this country for the courage and great ability of the 
Supreme Court in vindicating the civil rights of our citizens, in a series of 
opinions that are landmarks in our jurisprudence, bound to earn the gratitude 
and applause of generations to come, when the fevered fears of this postwar 
period shall have disappeared. 

Furthermore, freed from a court of last resort, different United States courts 
of appeal and the 48 State supreme courts, on great constitutional issues touch- 
ing the rights of the citizen would be free, each to develop its own view, and 
the resulting conflicts could not be reconciled as they now are by the United 
States Supreme Court. Thus, the passage of this act would inevitably lead to 
confusion and uncertainty in the law, to a gravely harmful extent. 

It is inconceivable to me that our Congress could ever be brought to enact 
legislation so fraught with evils to the citizen and grave uncertainty in the law. 

Respectfully, 
BENJAMIN H. Kizer. 


Senator Henninas. Now, in conclusion, I wil] get to my own state- 
ment again, Mr. Chairman. You have been very indulgent. 

Senator Butter. It has been a pleasure to hear the Senator. 

Senator Hennines. Mr. Chairman, I will conclude in just a mo- 
ment. 

Mr. Chairman, as you know, the question before us is of tremendous 
importance. But it is impossible for the subcommittee to hear from 
more than a few of the lawyers throughout the country who could 
shed light on this subject. That is why I wrote these various lawyers, 
and very few of them do, I know, and I assure the chairman that 
we did not undertake to persuade them to express one opinon or 
another. ~ if we had, I am sure they wouldn't yield to such persuasion. 

That covers the deans and outstanding lawyers. from coast to coast. 

I would also like to ask, if I have not already done so, Mr. Chair- 
man, permission to have printed in the record of the hearing at this 
point a list of these outstanding attorneys. 

Senator Butter. It will be so ordered. 
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Senator Hennines. Thank you, sir, 

In my letter, Mr. Chairman, I solicited the opinions of these men 
pro or con, and I would like to have permission of the subcom- 
mittee to have my Jetter, and the replies thereto printed in the rec- 
ord of the hearing at the close of my testimony. 

Senator Burier. So ordered, 

(The documents referred to are as follows :) 


On February 3, the Senate Judiciary Committee considered S. 2646, which 
had been favorably reported to it by the Subcommittee on Internal Security, and 
a copy of which is enclosed. In my view, this bill presents a most serious issue, 
since, if enacted, it would work a basic change in our governmental system. 

It was brought out at the meeting that the bill had been reported after the 
briefest possible hearings; only the bill’s sponsor, Senator Jenner, and one staff 
member were heard as witnesses in favor of the bill; no adverse witnesses were 
heard. In view of this situation, it was decided to return the bill to the sub- 
committee for further hearings. 

I shall appear as a witness against this legislation. I also believe that there 
would be a large number of distinguished lawyers and other citizens who would 
wish to appear as witnesses. However, as the hearings shall take place in the 
next few weeks, and as there will be a limit to the number who can testify in 
person, it occurred to me that it might be helpful to solicit the written opinions 
of a large number of “absent witnesses.” It is in this connection that I am 
circulating this request for opinions on this bill. I shall ask that your views 
(pro or con) be printed as part of the record of the hearings, which are sched- 
uled to begin in the next few days. 

As the bill is to be returned again to the full Judiciary Committee very soon, 
your reply will be needed promptly if it is to be of greatest use. If possible, 
I would like to have it in hand by March 1. 

Sincerely yours, 
Tuomas C. HENNINGS, Jr., 
United States Senate. 


Notre DAME LAW ScHoot, 
Notre Dame, Ind., February 25, 1958. 
Hon. THoMAS C. HENNINGS, JR., 
United States Senator, 
Washington, D. C. 


My Dear SeEnatToR: Thank you very much for your letter of February 7. The 
problems that you bring to my attention undoubtedly present, as you rightfully 
say, most serious issues. The suggested solutions cannot be either summarily 
rejected or accepted. They merit most attentive consideration. 

Obviously, constitutionally, Congress has the power to limit the appellate 
jurisdiction of the Supreme Court, and has exercised its authority in the past. 
The Court never denied the congressional powers and declined to deliver its 
opinion even when the statute depriving it of its jurisdiction was enacted after 
the hearings in the case were had; see the famous case of Ex parte McCardle, 
(7 Wall. 506 (1868)). Therefore, the problem presents no legal issues, but just 
questions which should be answered in the light of considerations of public policy. 

Probably, the first observation which will come to the mind of most Americans 
on any proposal to limit the appellate jurisdiction of the Supreme Court, will be 
that in a country governed by a “rule of law’ as many questions as possible 
should be answered, in the last instance, by a judicial body. Unless the Su- 
preme Court declines to take jurisdiction on the ground that the issue submitted 
to it is political in nature and not justiciable, it should have the final word in the 
matter, being the highest tribunal of the Nation. Only considerations of gravest 
importance could be sufficient to change this state of things. And, clearly, once 
the Supreme Court delivers its opinion in a matter submitted to it, its judgment 
constitutes a part of the law of this country which must be respected, even if it 
is criticized; and of course, the right to criticize any of the three branches of 
Government is a necessary attribute of citizens in every democratic country. It 
is really sad that after some recent decisions of the Court voices were heard to 
disregard them or to impeach the Justices. On that point, please see the enclosed 
copies of my exchange of letters with the Georgia Commission on Education. 
Kindly consider them as a part of the present letter. 
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On the other hand, some decisions of the Court were puzzling and merited a 
wide disapproval in the country. Unquestionably, the Justices of the Court in 
good faith try to apply the constitutional rules, as they understand them, to all 
cases submitted to it. But,as has been frequently said, the Constitution is what 
the Supreme Court says it is. Vague clauses such as the due-process clause or 
the commerce clause are too indefinite to provide any guidance to the Court in a 
concrete situation. The Court can give any meaning it wishes to most constitu- 
tional provisions. It endeavors to grant the same protection to those accused of 
crimes and subversive activities as to any other citizen. The Court should be 
praised for its objectiveness. But didn’t it go too far in some instances? Does 
not the way the Court understands some constitutional guaranties to the citizens 
result in danger to the security of the Nation? By a stroke of a pen, the Court 
ean annul security laws of Pennsylvania, and, in effect, of 41 other States; 
Pennsylvania v. Nelson (350 U.S. 497 (1956) ) ; it can order the executive branch 
of the Government to retain the services of a person whose loyalty is subject to 
doubt; it can rule that believers in theories dangerous to the security of the 
country must be admitted to the practice of law along with others; but are such 
decisions to the advantage of the Nation? 

After all, the legal rules of every community have the purpose of maintaining 
peace and order, contributing to the well-being of the citizens, and protecting 
society against internal and external danger. The soundness of the application 
of law in a way contrary to these principles is, to say the least, questionable. It 
is the tendency of the Supreme Court as well as of many other courts to apply 
sometimes strict rules of law—as they understand them—to different situations 
irrespective of reasons of public policy, of the possible consequences of the deci- 
sion, and of the very place that legal rules have in the life of the Nation. “The 
misuse of logic or philosophy begins when its method and its ends are treated as 
supreme and final ;’ Cardozo, The Nature of the Judicial Process 46 (1921). The 
dry, mechanical, and legalistic approach of the Court may result in serious 
danger to the country. The situation is still worse when the legal rules that 
support the Court’s decisions are so vague that they can hardly be treated as 
having any meaning at all. 

Emergency situations require the taking of special measures, apt to cone with 
new and vital problems. The question as to how to deal with the situation 
created by a civil war could hardly be answered by consulting the Constitucion 
which did not provide anything on the point. Still, the Supreme Court had to 
apply the basic law of the country to decide issues arising in connection with the 
reconstruction of the country after the disaster—in circumstances never contem- 
plated by the framers. The only possible solution, which Congress decided to 
adopt, was to deprive the Court of its appellate jurisdiction in cases provided for 
by legislation. And Lincoln went as far as to disobey writs of the Chief Justice 
of the Court. 

It seems that the Nation is again in an unusual situation. With the whole 
free world, it is facing a mortal danger. And, as the leader of the free nations, 
it has special responsibilities to all humanity. Can it preserve its own inde- 
pendence and that of the others if it does not fight the danger at any step and 
stage of its apparition? Should it connive at subversive persons being permitted 
to teach and poison the souls of the American youth only because some require- 
ments of due process, as understood by its Supreme Court, have not been met? 
Should it suffer disloyal employees, potential traitors and spies, work for the 
Government? Surely, nobody can be forced to incriminate himself. Nobody 
can be punished for invoking the fifth amendment. But does the Constitution 
really require that those who use this amendment as a shield be given the same 
confidence as citizens who do not have anything to hide and can frankly answer 
any question they are asked to reply to? Does the Constitution actually forbid to 
draw inferences from the fact that someone is looking for the protection of the 
amendment? To me, such persons automatically disqualify themselves from 
holding any position of trust and confidence. 

In order to convict an accused in a criminal case, his guilt must be established 
beyond reasonable doubt. Does it follow that the same requirement of due 
process is applicable to persons who are granted the privilege to work for the 
Government? to teach the young generation? to practice law and help to admin- 
ister justice? 

Maybe, it is better to dismiss a criminal case against a hundred criminals 
who committed a felony than to convict one innocent person. But it seems to 
me that it is vital to the Nation that a hundred of suspects be barred from 
occupying some positions rather than one subversive be permitted to continue to 
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work on a job involving the security of the Nation. We can take no slightest 
risk any longer. We were much too lenient until now, and we and our allies 
permitted “leaks” which resulted in spectacular achievements of our enemies. 

The emergency situation which the free world faces can hardly be reckoned 
with by the Supreme Court in its decisions. It just tries to apply the Constitu- 
tion, written nearly 2 centuries ago, as it understands its mandates. Unques- 
tionably, some of the recent decisions of the Court would be unthinkable in 
any other country in the world, even those granting their courts the power of 
judicial review. And still, some other nations also believe in the rule of law. 

The Court is unable to deal with the situation. Therefore, it seems to me 
that it may be proper to do something about it. I see some merit in the pro- 
posed legislation. As abhorrent as the idea of limiting the jurisdiction of the 
supreme judicial body of the United States is, maybe it would permit the Nation 
to be governed by measures required by the circumstances, not by legal dogmas, 
real or imaginary, which prove unworkable in some situations presented. 

As you asked me to do so, I pointed out the pros and the cons of the bill intro- 
duced in Congress, as I see them. Reluctantly, I must conclude that to me, 
the pros have it. 

Maybe I should not engage in prophecies, but I am tempted to say that I do 
not believe that the bill has a chance of being adopted. The majority of the 
Nation, as I see it, strongly dissents from the opinions of the Supreme Court in 
question. However, the suggested legislation is a drastic measure, and the 
Americans are rarely prone to take drastic steps. They suffer rather than take 
energetic action against such a phenomenon as e. g. the wave of vandalism. 
Although the Chicago Tribune usually reflects the views of the minor segment 
of the American public opinion, it seems that its editorial of February 24, which 
you will find enclosed, presents the typical approach to the problem. 

If possible, I would be much obliged to you for sending me the views expressed 
in the hearings when they are printed. I would also appreciate very much 
receiving opinions on the question of passports, which, as you wrote me, were 
supposed to be printed. Both problems are most interesting to me. Thank you 
very much. 

Very sincerely yours, 
W. J. WAGNER, 
Associate Professor of Law. 


GrEORGIA COMMISSION ON EDUCATION, 
717 One Peachtree Boulevard, Atlanta, Ga. 


Dear Sirs: I just received a copy of A Resolution Requesting Impeachment of 
Six Members of the United States Supreme Court. I wonder why you waste 
your time, energy, and money in distributing such stuff. I may just repeat the 
comment of a member of your legislature: you are making yourselves “ridiculous 
before the world,” as well as his question: what better way could you serve the 
Communist press than to adopt such a resolution as this? 

I can add another question: Are you guys serious? 

Truly yours, 
W. J. WAGNER, 
Associate Professor of Law. 


THE GEORGIA COMMISSION ON EDUCATION, 


Atlanta, April 9, 1957. 
Hon. W. J. WAGNER, 


Associate Professor of Law, Notre Dame Law School, 
Notre Dame, Ind. 


DEAR PROFESSOR WAGNER: Having spent 4 years attending the University of 
Notre Dame I was somewhat amazed by your reaction to the resolution request- 
ing impeachment of six members of the United States Supreme Court. While 
I was attending that university I always observed an attitude of serious con- 
sideration of divergent views. 

I hope that your letter was a result of reading the resolution and a serious 
consideration of its contents. The traditions of your law school could hardly 
characterize as a waste any document which so clearly brings to the attention 
of its readers the serious threat to constitutional government. 
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When you have seriously reviewed this resolution I would appreciate your 
comments. 
Sincerely yours, 
T. V. WILLIAMS, Jr., ’50. 


Apriz 18, 1957. 
Mr. T. V. WILLIAMS, Jr., 
Executive Secretary, the Georgia Commission on Education, 
717 One Peachtree Building, Atlanta, Ga. 


DearR Mr. WiLt1aMs: Thank you for your letter of April 9. It appears that 
you endorse, in good faith, the resolution of Georgia. You are undoubtedly 
right in saying that every view is entitled to serious consideration. By the 
same token, if after such a consideration the view under examination appears 
to merit strong disapproval, such disapproval may be openly expressed. 

Your resolution is based on two types of decisions and orders of the Supreme 
Court and its members. The first one includes the handling of cases against 
Communists; the other one, the desegregation decisions. The analysis and re- 
buttal of all allegations and omissions of your resolution would be a job over- 
stepping the limits of a letter. Let me point out two outstanding misleading 
statements or omissions. First, if you are able to be objective, you will recog- 
nize that the NAACP is not a Communist-front organization. On the contrary, 
your methods of treating the Negroes, based on bias and discrimination, bring 
about dissatisfaction with the American system, under which such things are 
possible, turn the minds of some people toward communism, and serve as an 
ideal tool for anti-American propaganda all over the world. 

Second, from the resolution it appears that the Supreme Court, or the ma- 
jority of its members, treated the Communists with a particular sympathy and 
leniency and granted them a special protection unwarranted by the Constitution. 
In fact, the Court gives the same treatment to all people, whatever their po- 
litical and religious opinions are, and to criminals as well as to saints. See, 
e. g., many cases involving the Jehovah’s Witnesses, or the famous T'erminiello 
vase (337 U. S. 1 (1949)), in which the same constitutional protection was 
given, under most revolting circumstances, to a person believing in ideas 
diametrically opposed to the Communist ones. 

The pride of this country is that everyone is granted the same legal treat- 
ment, and the constitutional liberties and guaranties extend to everyone. The 
duty of the Supreme Court is to apply the due-process clause, the free-speech 
clause, and the equal-protection-of-the-laws clause indiscriminately, even as to 
Communists. Any other approach would put an end to the American constitu- 
tional system. 

This does not mean that you have to agree with every opinion of the Supreme 
Court. Your understanding as to how the Constitution should be applied in a 
particular case can be different from that of the Court. But, after all, there 
must be a body which has the duty to decide the problem in the last instance. 
This body, in the American system, wrongly or justly, is the Supreme Court. 
Your resolution seems to say that the final word belongs to the States. Of 
course, this would be the end of the Union, and would bring back the situation 
in this country to the one existing some 180 years ago. The Supreme Court 
does not usurp any power. You usurp it, contending that you rather than the 
Supreme Court have the right to determine what State act is*constitutional, 
and what is not. 

Of course, you do not know me personally. If you did, you would know that 
I spent most of my free time, in the last 20 years, in fighting against commu- 
nism. But in this fight, we must not use means adopted by communism. We 
have to abide by the rules of fairness and due process. If you believe that the 
American constitutional system is bad, you are free to advance the idea of a 
constitutional amendment by repealing the due-process clause, the equal-protec- 
tion clause, or the power of judicial review. However, requesting impeachment 
of the Justices of the Court, just because they fulfill their constitutional func- 
tions, can hardly be considered serious. 

As far as the desegregation opinions of the Supreme Court are concerned, 
your stand is still worse. To the enormous majority of the American Nation, 
it is hardly conceivable how these decisions could go another way. Your treat- 
ment of the Negroes is a disgrace to the United States. After bias and dis- 
crimination is outrooted, which I hope will happen before long, future genera- 
tions will be ashamed of your ideas as much as we are ashamed today of the 
fact that legal disputes were solved by ordeals, that “witches” were burned, 
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and that there was slavery in this as well as in many other countries. Racism 
of Hitler’s style, incompatible with Christianism and modern civilization, dis- 
appeared from the surface of the earth some 12 years ago. Yours is doomed 
to follow. The sooner it happens, the better 

Should you engage in some traveling abroad, you would be much impressed 
by the disastrous effect that the Negro question in the South has on the American 
effort to win friends all over the world and oppose the expansion of communism. 
The United States faces the most terrible danger in its history. It needs sup- 
port from other nations. It should be the leader of the free world in its struggle 
against Asiatic barbarism and totalitarianism. If it stands for freedom and 
equality, why does it permit a part of its population to be discriminated against? 
How can you expect the Africans and the Asiatics to believe in the American 
ideals if they are violated, every day, in the South of the country? To win the 
cold war and gain understanding in other countries, the United States spends 
millions of dollars, publishes hundreds of pamphlets and papers, maintains the 
United States Information Agency, the Voice of America, sends outstanding 
persons on good-will tours, ete. All of the efforts and money have less effect than 
one news item from the South: A Till case, some anti-Negro riots, an exclusion 
of a colored student from a university, a persistent segregation in buses in spite 
of the Supreme Court rulings, a dismissal from job of a doctor who had lunch 
with a Negro nurse in a restaurant. You do not imagine what is the effect of 
such news all around the world. The Communists leap at such news, exaggerate 
the facts, repeat them all over, comment on them, ruin the friendly sentiment 
toward the United States. You furnish the best propaganda items to the foes 
of the country. Not the Supreme Court, but you give aid and comfort to the 
enemies of the United States, whether you intend it or not. Recently, one of my 
acquaintences from India, who was a good friend of the United States visited 
this country. Because of his dark complexion, he was ejected a few times, in 
the South, from some places reserved for the whites. You may guess whether 
upon his leaving the United States he was still attached to the United States, and 
whether he will make a good propaganda when he returns to India. 

You are not bound to entertain relations, in your private life, with either 
Negroes or Mexicans or Germans or Poles or Jews or English or the red-haired, 
or those who are over 60 or more than 6 feet tall. But in public life, politics, 
schools, trains, ete., you cannot constitutionally deny anyone equal rights. 

Your attitude toward the Supreme Court brings the United States inestimable 
damage, here and abroad. It also teaches the young generation disrespect for 
the supreme authorities of this country, defiance to well-established legal prin- 
ciples. It breeds hatred and lawlessness. 

Undoubtedly, you have preconceived ideas, and no matter what I tell you, 
you will believe in everything you were told by your friends from the Georgia 
Commission on Education and some other outstanding citizens of your State. It 
is sad that you and some other people, undoubtedly good patriots, and acting in 
good faith, instead of helping the United States in concentrating on fighting 
communism, the worst enemy this country and the free world ever had, involun- 
tarily help its enemies in this struggle. Georgia is not one of the richest States. 
Instead of using its financial resources for the welfare of its population, you 
engage in a most expensive and hopeless campaign, trying to defend an inde- 
fensible cause. I repeat, you are wasting your time, energy, and money in this 
anti-American activity. May God remove blindness from your minds. Needless 
to add, the general reaction to your resolution is the same as mine. But every- 
one considers it a waste of time to argue with you and simply throws your 
resolution into a wastebasket with a shrug of the shoulder. Maybe I was the 
only one to care to write you. 

Sincerely yours, 
W. J. WAGNER, 


Associate Professor of Law. 


STATE UNIVERSITY OF SoUTH DAKOTA, 
ScHOOL or LAw, 
Vermillion, February 18, 1958. 
Hon. TromMas C. Hennines, Jr., 
United States Senator, Washington, D.C. 
Dear Srr: In reply to your request that I express my views, pro or con, about 
the pending Senate bill S. 2646, I am happy to state them as follows: 
As I see it the overall purpose of this bill is, frankly, to register a vote of 
‘no eoenfidence’ in the determinations by the presently constituted Supreme 
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Court of questions involving security or subversion matters. This for the reason 
that their decisions to date evidence a lack of objectivity and a failure to apply 
or recognize hitherto established legal principles and rules of law in their solu- 
tion of these problems—the Court seems to be carried on a wave of emotionalism 
to determine all these questions in one way only. The bill seems designed to 
register a vigorous protest against the Court’s actions in this limited area. With 
that objective I am in full agreement. While there are other areas in which 
valid criticism of the Court could and should be made, viz, as to its continuous 
judicial legislation, as well as its constant encroachment upon the powers of the 
States, yet this would not appear to be a proper method of registering such 
protests. 

I would view this bill as a perfectly constitutional exercise of the power ex- 
pressly given the Congress in article 3, section 2, of the Constitution. I would 
predict, however, that if enacted it would nevertheless be declared unconsti- 
tutional by the presently constituted Court at its first opportunity. I think it 
should still be enacted, that it would serve as a strong protest and would there- 
fore be worth while. 

Very truly yours, 
KENNETH F. Simpson, Dean. 


BAYLOR UNIVERSITY, 
ScHOOL oF LAw, 
Waco, Texr., February 10, 1958. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, Washington, D.C. 

DEAR SENATOR HENNINGS: In response to your letter of February 7 and after 
reading S. 2646, I cannot agree that it “would work a basic change in our gov- 
ernmental system.” On the contrary it appears to me that it might do much to 
preserve our governmental system. If at a future time we have a Supreme 
Court less prone to radical judicial legislation, Congress can always restore the 
present appellate jurisdiction of the Supreme Court. 

One of the benefits of having 48 States is that it allows the necessary vari- 
ation in governmental institutions and in legislation to meet the differing needs 
of the individual States. On the same basis giving finality to the decisions of 
the regional Federal courts of appeal will allow some variation on the contro- 
versial matters contained in the bill. While national uniformity and con- 
sistency of law in some matters are to be desired, in others regional variations 
might well produce better results. This bill seems to be an excellent compromise 
between the demand for 48 separate solutions by the States and the demand for 
one national solution. 

Incidentally, I hope that you will not look upon the response you get from the 
law school teachers as representative of the legal profession of the Nation. Let 
me assure you that the law teachers on the whole are far more liberal than the 
average practicing lawyer. There are many law teachers not primarily con- 
cerned with remaking our society, but unfortunately the leftist group is by far 
the more vocal and vociferous. 

Very truly yours, 
ABNER V. McCay, Dean. 


UNIVERSITY OF MiIcHIGAN Law ScHroor, 
Ann Arbor, Mich., February 17, 1958. 
COM MITTEE ON THE JUDICIARY, 
United States Senate, Washington, D.C. 

GENTLEMEN: This letter is a statement of Dean E. Blythe Stason and Prof. 
Charles W. Joiner, of the University of Michigan Law School, in opposition to 
S. 2646. 

S. 2646 is an intrusion on a court system carefully conceived and designed to 
protect both the Government and the individual, to see that the “rule of law” 
is fairly applied, and to prevent the usurpation of Government power by groups 
or individuals in Government or by others who resist valid governmental action. 
It isa dangerous bill. It should be rejected. 

The bill is a bald attempt to deprive the Supreme Court of jurisdiction in five 
situations in which the Court has recently rendered opinions, namely, in (1) 
cases involving contempt of Congress, (2) cases involving the executive security 
program, (3) cases involving subversion against the States, (4) cases involving 
subversion activities of teachers, (5) cases involving admission to the practice 
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of law. Whether or not one agrees with the correctness of these recent opinions, 
the remedy suggested by the bill is one that will produce disastrous results. 

Our Supreme Court is and always has been the court of last resort on matters 
of constitutional law. It is the embodiment of ultimate judicial power. Under 
its direction great constitutional principles have been nurtured and developed 
that protect individuals from the encroachment of Government and aid Gov- 
ernment to protect all of us against the wrongful acts of others. To deprive 
the Court of its power in any of these respects will upset a carefully conceived 
balance of power. It will be an invitation to all disgruntled litigants to 
petition Congress for equivalent relief in the future. 

The ultimate effect of such a bill would be to create a multiheaded court 
system operating without direction or guidance in fields of constitutional law of 
importance to the liberty of individuals as well as to the exercise of proper 
governmental power. This must not come to pass. We urge you to reject this 
bill. 

Respectfully submitted. 
E. BLYTHE STASON, 
CHARLES W. JOINER, 





BAYLOR UNIVERSITY ScHOOL of Law, 
Waco, Tex., February 11, 1958. 
Hon. THoMas C. HENNINGS, Jr., 
United States Senate, Washington, D.C. 

DrarR SENATOR HENNINGS: Pursuant to your request in your letter of Feb- 
ruary 7, Dean McCall has requested that I submit my views on 8S. 2646 to you. 

Your letter states that S. 2646 would “work a basic change in our govern- 
mental system.” This reflects an assumption on your part that the United States 
Supreme Court must be the sole interpreter of the Constitution. This concept 
appears nowhere in the Constitution; on the contrary the Constitution makes 
the judicial power in appellate cases subject to “exceptions” and “regulations” 
by the Congress. Our governmental system is one of checks and balances, and 
this is one of the checks on the Supreme Court. 

The Congress has its own duty to interpret the Constitution. So do State 
legislatures, State and Federal courts, school boards, and the executive branch 
of the United States. When a court shows itself to be bent on arrogating legis- 
lative powers to itself, I can see no objection to the act of the legislative body 
in limiting the powers of the Court. 

Judiciay review would not be abandoned by adoption of S. 2646 and I cannot 
see any great loss to our governmental system in the mere fact that these cases 
could not reach the Supreme Court. 

Very truly yours, 
A. S. MCSWAIN, Jr., Professor. 


Notre Dame Law ScHootr, 
Notre Dame, Ind., February 27, 1958. 
Hon. THOMAS C. HENNINGS, Jr. 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR HENNINGS: Dean O’Meara and Professor Wagner of this law 
school have informed me that you have requested an expression of the views 
of persons interested for and against the Jenner bill, which would restrict the 
jurisdiction of the Supreme Court in certain specified types of cases. 

Proponents of the legislation all appear to be strongly opposed to a number 
of recent decisions of the Court. They don’t like the way things are going; 
so they want to change the rules. Opponents of the legislation number many 
persons who disapprove of a number of the Court’s recent decisions because 
they believe the so-called remedy is worse than the disease. 

I believe that the Jenner bill should be rejected. It seems to _me that the 
house of delegates of the American Bar Association is on sound ground in 
expressing opposition to the proposed legislation. I would just like to add, 
however, that I think that in most of the cases which have aroused Senator 
Jenner and his followers the Court reached the right result. The Court’s posi- 
tion on civil liberties is more in accord with traditional American views than is 
that of Senator Jenner. 
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For your information I am sending herewith a reprint of an article from the 
Buffalo Law Review in which I attempted to state what the Court actually 
decided in the cases that have occasioned the instant controversy. 

Sincerely yours, 
RocGers Pavut, Peters, Professor of Law. 


YALE UNIVERSITY, 
ScHOOL or Law, 
New Haven, Conn., February 25, 1958. 
Senator Tuomas C. HENNINGS, Jr., 
United States Senate, 
Committee on the Judiciary, Washington, D. C. 


Dear SENATOR HENNINGS: First, let me say that I am delighted to know that 
you are so actively opposing Senator Jenner’s preposterous bill. I am delighted 
to lend what little support my name is worth to your effort. 

S. 2646 is, of course, directed specifically against 5 or 6 Supreme Court deci- 
sions handed down last spring. The attitude which must have prompted the 
sponsorship of this bill reminds me of the small boy who loses a game and yells 
“Foul,” and then wants to change the rules so that he can win next time, 
maybe. 

Unless my memory is quite wrong, Senator Jenner and those who are now 
allied with him were outraged when the late President Roosevelt proposed 
his so-called Court-packing plan; at that time the Court was on their side and 
the separation of powers within the Federal Government had to be kept invio- 
late. It would be amusing, if it were not so sad, to see the same gentlemen 
taking precisely the opposite tack when they happen not to like a few of the 
Court’s recent decisions. 

Of course, Congress has complete power to restrict the Court’s appellate 
jurisdiction—and has exercised this power a couple of times in the past. But 
unfortunately, the holding of power and its wise exercise are not synonymous. 
I suggest that, when your subcommittee reconvenes, you bring to the hearings 
a little book by John Lord O'Brian entitled “National Security and Individual 
Freedom.’ Mr. O’Brian, as you know, is a distinguished elder statesman of 
the bar; indeed, he was once a candidate for the United States Senate from 
New York on the Republican ticket; his words might give Senator Jenner and 
his partners considerable pause. 

I further suggest that you ask Senator Jenner whether he has ever read 
the remarks of James Madison—often called the Father of the Constitution— 
when Madison introduced the Bill of Rights in the First Congress of the United 
States. Those remarks make rather clear that Madison would not only have 
approved the Supreme Court rulings against which 8S. 2646 is directed but that 
he also believed such pronouncements to be an essential, if not the most essen- 
tial, duty of the judicial branch of our Government. With such sentiments, I 
thoroughly agree—and again, I congratulate you for going to the Court’s 
defense. 

Maybe these words and references will be of some small help to you. I cer- 
tainly hope so. Regardless, I send you all best wishes and my full personal 
support in the fight you are making. 

Most sincerely, 
FRED RODELL. 


Derroir COLLEGE oF LAw, 
Detroit, Mich., February 19, 1958. 
Hon. Tnomas CC. HENNINGS, Jr., 
United States Senate, Senate Office Building, Washington, D. C. 


Dear SENATOR: In my opinion, 8. 2646 should be reported unfavorably by the 
Committee on the Judiciary. I consider it extremely ill-advised and a danger to 
the effective functioning of our rule of law, and most unfortunate retrogression 
in our inevitable attempts to intelligently resolve the problem of federalism in 
this land. 

To deny to the United States Supreme Court power to pass upon the consti- 
tutionality of frequently irrational and often parochial (as Holmes well noted) 
attempts of local governmental bodies to advance the commonweal, while imperil- 
ing fundamental liberties enshrined in the Constitution, is to tragically retro- 
gress to the situation anterior to the 14th amendment. 
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Furthermore, as Hines v. Davidowitz well illustrates, the State rule may well 
clash with the expression of the very Congress that the Senator would protect, 
and the local attempt to cope with the national problem would have to be invali- 
dated by some juridical body under any intelligent resolution of the problem. 

Lastly, respect for the Congress and the Executive is nowise diminished by 
continuing the present power of the United States Supreme Court in reviewing 
contempts by the former and eliminations from employment by the latter. For 
too long have we indulged in a shabby jurisprudence of appelation denominating 
Federal employment a “privilege.” Respect for the dignity of our public servants 
makes it imperative that we recognize and block out more fully their constitu- 
tional rights in this situation, and that such rights be protected by highest 
judicial tribunal our society has created. 

You are to be commended again for your effective statesmanship in the inter- 
ests of the entire Nation. Please add my regards to John Raeburn Green and 
Charles Slayman, when next you see them. 

Cordially yours, 
C. T. ANTIEAU. 


Derroir CoLLeGeE oF Law, 
Detroit, Mich., February 19, 1958. 
Hon. THoMas S. HENNINGS, Jr., 
United States Senate, Senate Office Building, Washington, D. C. 

DEAR SENATOR HENNINGS: Thank you very much for your invitation to express 
an opinion in respect to 8. 2646. 

To put it bluntly, I think such legislation is vicious and should be overwhelm- 
ingly defeated. Simply because some people do not agree with the decisions of 
the Supreme Court is no reason for hamstringing its authority. 

Moreover, I would sooner entrust our freedoms to an overly liberal Supreme 
Court than to the reactionary gentlemen who are seeking to curb its authority. 

Cordially yours, 
CHARLES Kine, Dean. 


UNIVERSITY OF KENTUCKY, 
COLLEGE OF LAW, 
Lewvington, Ky., February 20, 1958. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, 
Washington, D.C. 

DEAR SENATOR HENNINGS: I am replying to your letter of February 7 addressed 
to former Dean Elvis J. Stahr, Jr., whom I succeeded as dean last July. 

Prof. Paul Oberst, the member of our faculty who works in the field of consti- 
tutional law, and I agree with your position on 8. 2646. The following paragraph, 
prepared by Professor Oberst, states our reaction very briefly. 

The liberties of American citizens have been made secure under the Constitu- 
tion through two unique American contributions to the art of government— 
the doctrine of separation of powers and judicial review of legislative and admin- 
istrative action. This bill destroys these safeguards in part, by exercise of the 
power of Congress to make limitations on the appellate jurisdiction of the Supreme 
Court. The purpose of the bill is to change by act of Congress the Supreme 
Court’s interpretation of the Constitution in certain cases at the last term of 
the Court. Such an attempt to reinstate lower court decisions reversed by the 
Supreme Court is a venture worthy of considerably less respect than the Court- 
reorganization bill of 1937. If the bill succeeds, it will leave individual liberty 
to be defined largely by Congress, Federal administrators, State legislatures and 
administrators, and local school boards. It might better be entitled “a bill to 
encourage legislative and administrative absolutism in certain cases.” 

We urge you to unremitting effort to defeat it. 

Sincerely yours, 
W.L. Marruews, Jr., Dean. 


Senator Hennines. I think the record should be complete. I think 
we are entitled to see what I said as well as what they said to me. So 
far I have received 73 replies to the request for views. Of this num- 
ber only 4 of the 73 were favorable for the bill. 
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Mr. Chairman, I want to thank you—there are no other members of 
the subcommittee here. I will thank the chairman. 

Senator Burier. I want to thank the Senator. 

Senator Hennines. I want to thank the chairman indeed for his 
graciousness and kindness in listening to me this morning. 

Senator Burter. It is always a pleasure to have your views on any 
constitutional question. 

There is one thing that comes to my mind on w hich I should like to 
solicit the Senator’s opinion. I have been particularly concerned with 
the status of a lawyer within his own State practicing before the courts 
of his own State. I have always felt that when a man was admitted 
to the bar, for instance, when I was admitted to the bar in the State 
of Maryland, to practice before the courts of that State, that I became 
an officer of that court and I had a peculiar relationship—— 

Senator Henninos. You are indeed. 

Senator Burier. Existing between me and that court that was of 
little or no concern to the Federal judiciary as distinguished from 
the State judiciary. And I was a little bit amazed when the Supreme 
Court took jurisdiction in the Konigsberg case and refused to let a 
State, a sovereign State of the United States, say who should practice 
law and who should stand in this fiduciary and confidential relation- 
ship as between it and its own courts. Having that in mind and 
trying to avoid as far as possible any confusion that may result from 
the method of approach of S. 2646, I filed a separate bill yesterday. 

Senator Hennines. I read the Senator’s bill in the Record this 
morning. 

Senator Burier. You have read my bill? It has only one purpose. 

Senator Henninos. I don’t mean to anticipate you. 

Senator Burrer. It would withdraw from ali Federal courts the 
right to interfere with my relationship and that of other attorneys to 
the courts created by the State of Maryland, in which the State of 
Maryland has given me and them the privilege to practice. 

Now, if the Federal courts want to admit a person, that is up to the 
Federal courts; but the State itself has the right to say who shall 
practice law before its courts. Therefore, my bill would take away 
from the lower Federal courts, or the inferior Federal courts, as they 
are referred to in the Constitution of the United States, all jurisdic- 
tion in such cases and would deny or withdraw from the Supreme 
Court of the United States the right to hear any appeal from any 
State court covering that one field of endeavor. 

Perhaps the Senator has an opinion on that. I know he believes 
there are some areas where the State should be supreme and should 
have its rights and should not be interfered with by the Federal Gov- 
ernment. I think the Founding Fathers probably put section 2 of 
article ITI in the Constitution to prevent a judicial oligarchy such as 
some people now claim the Supreme Court is doing. 

I feel that certainly a bill of the kind I propose has merit. I don’t 
see how any group which cherishes the right of the State to have some 
of the governing of its own affairs could be opposed to it. 

I believe the Supreme Court has overstepped its bounds in this 
particular area. 

Senator Hennines. May I inquire whether the Senator refers to 
matters of subversion only ¢ 
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Senator Burier. My bill provides that 

Senator Hennines. I went over the Record this morning, before I 
left home, but I didn’t study the bill. 

Senator Butter. May I read it ? 

Whereas the right of persons to practice law before State courts is peculiarly 
a matter of State concern: Now, therefore— 
and so forth. 

Now the limitation of the bill is this: 


Notwithstanding any other provision of law, no court of the United States 
shall have jurisdiction to entertain any suit in which any party thereto seeks 
an injunction or any other remedy against the operation and enforcement of any 
State statute, rule of any State court, rule of law, or any regulation or any 
bylaw of any board, commission, or other body acting under the authority of 
the constitution of any State which denies the privilege of practicing law before 
the courts of such State to any person because of subversion, criminal, or corrupt 
activities on the part of such person. 

Conceivably there are cases where a lawyer will be brought before 
the State grievance committee for mishandling of funds, in which 
he refuses to answer. 

He says his answers may incriminate him. That man, in my 
opinion—if that board rules him unfit to practice before the courts 
of his own State— 

Senator HenninGs. You are a member of the bar, are you not? 

Senator Buriter. Yes. And, I think the Supreme Court has over- 
stepped its bounds in these respects. 

Senator Henninas. Well, in reply to my distinguished friend, I 
would like to say that I would like to have an opportunity to study—— 

Senator Burier. I don’t expect the Senator to commit himself—— 

Senator Henninos. Lam sure of that. 

Senator Burier. I think any American should be ready, willing, 
and able to accept the rule of the court of last resort of his State on 
any matter where this type of special relationship exists. There is 
a fiduciary relation. 

Well, now, I have testified rather than the Senator and I beg his 
pardon. 

Senator Hennines. You have enlightened me. I appreciate it. 

Senator Burier. Well, I want to say this to the Senator. I have 
great admiration for him. 

Senator Hennines. Thank you very much. 

Senator Burier. I am not for confusion. I am not for the creation 
of barriers to the legal concept as we all know it. But there are many 
people in this country today that believe that the Supreme Court of the 
United States, rightly or wrongly, is creating a judicial oligarchy. 
The Congress will fail in its responsibility to the people if it doesn’t 
take cognizance. 

Senator Hennineos. I think today, as the distinguished Senator from 
Maryland knows, is the day that we are to memorialize our former great 
Presidents, Theodore and Franklin Roosevelt. We know that there 
was a little plan offered to create a judicial oligarchy perhaps at one 
time there, the so-called Court-packing plan. I think that most law- 
yers in both the House and Senate at that time were opposed to it, and 
it died a-borning, so to speak. 
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Senator Butter. I am not one for destroying the Supreme Court of 
the United States, and, also, I am not one for shirking my obligations 
as a United States Senator. 

Senator Hennines. The Senator never has, and I might say that 
any legislation introduced by him would be the product of careful 
thought and consideration, and I would like an opportunity to—— 

Senator Burter. I certainly think that is acceptable. 

Senator Hennrnos. To do the same to the Senator’s bill. 

Senator Butter. The subcommittee of the committee of which you 
are a member is very happy to have you here. 

Senator Henninos. Thank you very much. 

Senator Butter. Has the Senator concluded his testimony ? 

Senator Henninoas. I have, Mr. Chairman. 

Senator Butter. Fine. 

Mr. Ober, will you please resume ? 

Thank you again, Senator. 

Mr. Ober, when you yielded to the Senator, you were giving your 
background. 

Mr. Oser. I just started with a few minutes. Shall I start over? 

Senator Butter. Yes; I wish you would. 

Senator Henntnes. I would like to thank Mr. Ober again for his 
courtesy. I shall stay as long as I can. I have a little meeting in a 
short time, but I should like to hear as much of Mr. Ober’s statement 
as I can. 

Mr. Oser. I have just a short statement for background purposes. 

I first became interested in the general field of subversion during the 
First World War, when, in addition to being a line officer, I had some 
duties as a counterespionage officer. 

In the Second World War I was one of the advisers to Governor 
Lane’s Commission on Emergency War Powers in the State of Mary- 
land. 

In 1948, I wrote an article, or rather, I addressed the Maryland Bar 
Association on the decisions of the Supreme Court—that is, the Stone 
court—as of that time, which caused me some concern. You will 
recall that there was a minority of Chief Justice Stone and Justices 
Roberts and Reed, who usually dissented at that period in many of 
those cases. I was concerned at that time. After making a speech, 
I was appointed by the Governor as chairman of a State commission 
to draft a law, which was known colloquially as the Ober Act, al- 
though it was a product of a commission, which law was sustained as 
to its loyalty features by the Supreme Court of the United States. 
The criminal act of subversion would naturally be affected by the 
Nelson case as long as that case stands. 

Senator Burier. Mr. Ober, the reporter is having a little difficulty 
hearing you. 

Mr. Oper. I am very sorry. 

The statute was also put up by a referendum to the voters of Mary- 
land, and was approved by a majority of almost 3 to 1. 

Almost 10 years later—last year—I was again concerned with the 
change from the majority that had prevailed in the Vinson court, and 
so I wrote an article which was published in the January issue of 
the American Bar Association Journal, copies of which I sent to all 
of the members of the committee, and which I had to revise as a 
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result of the decisions last June, in which I undertook to cover the 
area in which Congress had attempted to legislate and the Executive 
had attempted to prescribe certain procedures by Executive orders, 
and the result of the decisions of the Supreme Court in this particular 
field. 

Senator Burier. Would you like that to be made a part of the 
record of this hearing? The article you published 

Mr. Oper. I think if the chairman thinks it is proper, I would be 
glad to have it. 

Mr. Sourwine. Mr. Chairman, that article has already been put 
into the record in anticipation of Mr. Ober’s statement, and to meet 
our deadline for getting this put into print, it was put in the other 
day." 

Senator Burier. I see. 

Mr. Oser. I had the pleasure of hearing Senator Hennings. In 
many respects, I do not emer with the results of his testimony. In 
advocating separation of the S. 2646 into different parts and the 
treatment of it in different manners—that is, in some manners by 
amending in some areas, by amending statutes and restricting the 
drastic approach of abolishing jurisdiction to one narrow or two. very 
narrow fields, [ don’t want to be misunderstood, in that I would like 
to say that I do disagree with the decisions of the Supreme Court in 
all five areas, which are the subject matter of the bill. 

Let me say also that I do agree that Congress has the power under 
the Constitution to make exceptions to the appellate j jurisdiction of the 
Supreme Court. In fact, it is specifically so stated, as well as to 
regulate the same. I think it isa power that should be very sparingly 
exercised, but I should like at this point, and while the Senator is 
here, to also point out that under our Federal system of government, 
there is a responsibility on Congress which is particularly strong in 
the field of defense and security. The President is the Commander 
in Chief, Congress has power to legislate in all matters pertaining to 
defense. In my book subversion is a method of military aggression 
which has been successfully used by Russia in many countries. There- 
fore, I think that Congress can properly consider ail the matters having 
to do with national defense and there is a danger that, in having so 
much confidence in the Supreme Court, the Congress shall abdicate 
its own function, which is to preserve the Union even when it comes 
in conflict with decisions of the Supreme Court. 

For 20 years, Congress and the Executives have attempted to legis- 
late and to take all these steps to prevent subversion and in my judg- 
ment, they have been largely frustrated by these recent decisions of 
the Supreme Court. 

Now, IL am not going to go—I have put in my statement a suggestion 
as to what I think the underlying difficulty is of the majority 

Senator Burrer. Mr. Ober, “would it please you if we put your 
statement in and made it a part of the record, and then you can talk 
extemporaneously ¢ 

Mr. Oper. I think that is better, rather than have me read the 
statement. 

Senator Burier. Your statement will be made a part of the record. 





1 See appendix IT. 
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(The statement referred to is as follows :) 


GENERAL DISCUSSION OF THE BILL 


In advocating a separation of S. 2646 into different parts, and different treat- 
ment of the several parts, and limiting the drastic action therein to a narrow 
field, I should like to preface my remarks by stating : 

1. I agree that Congress has the power under the Constitution to make excep- 
tions to the appellate jurisdiction of the Supreme Ceurt. 

2. That the recent decisions in the five areas covered by S. 2646 are unjustifiable 
and that Congress can and should take all appropriate measures to reverse the 
same. Underlying these decisions of the new majority of the Court, there is, 
I submit, a lack of recognition on the part of some of the Justices of the facts 
so eloquently explained by the Vinson court, that the Communist Party is not 
merely another political party, but is an internal conspiratorial movement 
directed by Russia in which she has been notably successful in subverting other 
governments. Therefore, Congress, which has the awesome public responsi- 
bility for the defense and security of the country, can and should prevent the 
repeated efforts by Congress, the Executive and the State governments from 
being nullified by the present majority of the Supreme Court. 

3. That the congressional power includes remedies other than the power to 
abolish the appellate jurisdiction of the Supreme Court which may be helpful 
in some areas, such as the power to pass statutes which may reverse some of 
the decisions; the power to create courts and to advise and consent to the 
appointment of the judges thereof. 

4. That the application of the drastic remedy of abolishing jurisdiction in all 
five areas covered by S. 2646 is not advisable for the following reasons, among 
others— 

(a) By combining five objectives it consolidates the opposition of all 
those who would oppose any particular section, and in some areas there is a 
good deal of opposition. I am concerned that the combination of five objec- 
tives in one bill and the use of the drastic remedy of abolition of appellate 
jurisdiction of the Supreme Court to all areas, when the need as to some is 
not as clear as in the case of others, may lead to the defeat of the whole 
program. 

(b) That the effectiveness of abolishing an appeal to the Supreme Court 
is doubtful because of the power of the lower Federal courts to intervene. 
The result of different views of different lower courts suggests that more 
should be done than merely to abolish appellate jurisdiction in most areas 
covered by 8S. 2646. 

(c) That the reason for congressional action in the five classes covered 
by S. 2646 are totally different— 

(1) Section 1, to reverse Watkins, relates to a matter in which Con- 
gress is coequal with the judiciary and should not be hampered in its 
primary exclusive power to legislate. Congress could hear contempt 
cases itself. 

(2) The second section, on loyalty, is mostly within the province of 
executive action, except to the extent that Congress has passed statutes 
in aid of the executive. Here the court is in conflict with the executive. 

(3) The third section, reversing the Nelson case, has to do with the 
Federal-State relationship, where the jurisdiction to preserve State and 
Federal Governments from surversion is concurrent. 

(4) and (5) Slochower and Koningsberg, on the other hand, are in 
the area where States should have exclusive power under our Federal 
system to determine who should be denied the privilege of State em- 
ployment or of practicing law before State courts because of subversive 
activities, and I would add, corrupt or criminal activities. In this area, 
so peculiarly a matter of State concern, there is a much stronger reason 
for making the decisions of the State supreme courts final as to these 
privileges which are granted by the State governments. 

My point under this heading is that the 5 objectives cover 4 different 
constitutional questions, namely: (1) Congressional power to legislate; 
(2) Federal executive power to employ: (3) concurrent Federal-State 
power to protect against a criminal conspiracy against both govern- 
ments; and (4) the power of the States under our Federal system to 
select their own employees ; and (5) to determine who shall be permitted 
to practice before the State courts for certain reasons. 
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(d) That the drastic approach of 8S. 2646 indiscriminately in all five areas 
is bound to encounter the opposition of many conservative lawyers, including 
many who disagree with the decisions giving rise to the bill. This would be 
because of its sweeping character and the general reluctance of the bar 
to interfere too broadly with the jurisdiction of the Court because of some 
unjustified decision, a feeling which found expression in the constitutional 
amendment recently proposed to freeze the jurisdiction of the Court. I 
submit therefore, it would be the part of wisdom to restrict, in the first 
instance anyhow the extreme remedy to a narrow field where there would 
be relatively little objection, and to attempt to cover other areas by different 
methods so far as possible. I am greatly concerned that too broad a bill 
will also encounter a great deal of public opposition, which may delay or 
defeat the important objective of reversing the decisions of the Court in this 
particular field as promptly as possible. 


CONSIDERATION OF THE FIVE SEPARATE SECTIONS 


In order to be more specific, I will now take up the five sections of S. 2646 
separately, and by way of illustration suggest possible ways of handling the 
question presented. 

Section 1. Watkins 


The Watkins case, which gives rise to the first section, seems to imperil the 
power of Congress to investigate, which is so essential to its exclusive legislative 
power. The language of the majority opinion of five written by the Chief Justice 
is sweeping. It requires more certainty in the charter of a committee which 
has been repeatedly supported by Congress for two decades, and more certainty 
than has been customarily required for the protection of witnesses in investiga- 
tions not directed at the Communist conspiracy. It seems lacking in realism 
in requiring the laying of a foundation in such detail in order to permit the 
witness himself to determine questions of pertinency. It would, as the dissent 
points out, and as experience has proved, largely delay and defeat congressional 
investigations. Much of the opinion of the majority indicates a belief that the 
Communist Party is but a political party and not, as Congress, the executive, 
and the Court itself a few years previously in the Dennis case, had concluded 
a criminal conspiracy aimed at overthrowing the Government. There seems no 
appreciation by the majority of the danger to our national security, nor the 
necessity of permitting investigations as to the extent of Communist infiltration 
into labor, one of he usual argets of his conspiratorial movement. Nevertheless, 
I do not think it necessary at this time to include this in 8S. 2646 because— 

(1) In spite of the reference to the firSt amendment and the sweeping 
language of the Court, the decision itself may be narrowly restricted to 
the due process requirements under a statute enacted by Congress (2 U.S. C. 
192), which is subject to amendment by the Congress. 

(2) There has been widespread, if largely unfounded, newspaper criticism 
of the action of some House committees. Much of this has been corrected, 
but it will take some time to erase the adverse public criticism, and I think 
it would be premature to include the first section of the bill before other 
remedies are tried. 

(3) The remedy would not take care of the conflicting decisions of 
lower Federal courts. 

Therefore, I submit the following, which might be considered : 

1. Amendment of section 192, title 2, United States Code, which is the real 
ratio decidendi of the decision. It is quite clear from the majority opinion 
and Justice Frankfurter’s concurrence that the Court has not yet, at least, 
attempted to abolish congressional power to punish for contempt, but has held 
that when Congress uses the Federal judiciary as an affirmative agency, then 
it is subject to restrictions under which courts function. 

Consideration might be given to the reframing of section 192 so as to em- 
phasize the power of the committee to determine pertinency and placing the 
burden on the witness, to avoid the burdensome proof of pertinency of questions 
to the witness not required in any other proceeding. Surely there should be 
a presumption in favor of congressional committees. 

2. The careful reframing of authorizing resolutions in the field of commu- 
nism directed toward— 

(a) Emphasizing the dangers and the conclusion, reached by all branches 
of government, that communism is a criminal conspiracy. 
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(b) Reciting its conspiratorial character, and hence difficulty of deter- 
mining extent of infiltration in various areas; importance of testimony as 
to past as well as to present; and impossibility of determining in advance 
the ramifications of the conspiracy and the limitation of investigation. 

(c) Confining the investigation specifically to espionage and communism 
and omitting references to un-American activities and other broad phrases. 

(d) Squarely vesting in the committee the discretion to determine 
pertinency and incorporating, if necessary, any congressional rules for the 
protection of witnesses. 

3. The establishment of a new court of appeals, with exclusive jurisdiction 
over contempt cases before Congress and perhaps appeals from the Subversive 
Activities Control Board. Such a court would have, it is submitted, these 
advantages 

(a) Concentration in one Federal court of all such cases. 

(b) If the Senate exercises its constitutional right to advise as well as 
to consent to the appointment of the judges thereof, the appointees would 
undoubtedly be sympathetic to the orthodox view expressed in numerous 
decisions in the past, that Congress to carry out its exclusive responsibility 
of legislation must have the power to investigate. 

(c) That decisions would be made immediately by a court devoting itself 
exclusively to these matters. The delay of years in the appeals in con- 
tempt convictions and from the Subversive Activities Control Board com- 
pletely destroys the effectiveness of any final decision. Congress should 
have immediate decisions, and by that I mean within a few weeks, on any 
contempt case or as to requiring the witness to testify. 

(d) On the question of an appeal, I would provide for a Court of 4 or 5. 
The Court, for example, if composed of five members, could sit in bane for 
the purpose of hearing appeals under a 30-day type of appeal procedure. All 
proper safeguards could be afforded without having cases delayed by con- 
gested dockets and the slow procedures in the Federal courts, which are 
wholly inappropriate to the requirements for punishment of contempt of 
Congress. 


Section 2. (Cole loyalty) 


I agree that the decisions in the Peters and Cole cases and others seem to in- 
dicate a different approach in the loyalty field, by a majority of the new Court, 
from the forthright and more realistic approach of the Vinson Court in the Adler 
and other cases. Certainly employment is a privilege and not a right; the objec- 
tive of loyalty procedure should be to discharge security risks with as little dam- 
age as reasonably possible to individuals, but such proceedings are not criminal 
proceedings and all of the judicial procedures are not applicable. The Court 
has, I submit, ignored the fundamental differences between the two types of pro- 
cedures and trespassed upon the constitutional power of the Executive. But in 
this field also, I believe drastic action is premature because— 

(1) It is a delicate area, still fluid, in which there is much honest differ- 
ence of opinion as to the appropriate procedures which have not yet been 
resolved by either the Executive or Congress. The President’s orders, the 
Summary Suspension Act, the various programs of the Atomic Energy Com- 
mission, Defense Department and Coast Guard have made much headway. 
Here again, much remains to be done, such as the tightening of procedures 
in the manner suggested, for example, by the Wright Commission. 

(2) The abolition of appeal by the Supreme Court would not avoid di- 
verse and often adverse decisions by some of the lower Federal courts. 

Thus, while the subject is primarily within the province of the Executive, 
I submit that Congress can best assist by reviewing its own statutes, such 
as the Summary Suspension Act, perhaps reversing the Cole case, by per- 
mitting summary dismissal of any employee on grounds of disloyalty. The 
dissent in that case seems to me to correctly leave such matters to the Ex- 
ecutive to make such exceptions as he may deem desirable, rather than to 
require an affirmative finding of sensitivity of a position. But this, accord- 
ing to the majority interpretation, was due to the statue which is amend- 
able. This is not a complete answer. However, I think this should be at- 
tempted and the Executive given an opportunity to act on the Wright Com- 
mission report before the drastic remedy of S. 2646 is applied. 

(3) Consideration, I submit, should also be given in this field to the es- 
tablishment of an administrative court of appeals, in which would be cen- 
tered jurisdiction over all appeals from administrative bodies or district 
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courts involving discharges on grounds of disloyalty. The necessity of an 
administrative court of appeals, specializing in the field having supervi- 
sion over discharges in an organization of 7 million employees as to whom 
there are half a dozen different administrative procedures applicable, would 
seem to be apparent. Again, I submit that such a court could be staffed 
with judges sympathetic to the orthodox view expressed by the President, 
as well as by the Supreme Court, in the Adler case, that employment is a 
privilege and not a right, and further that such judges would not be con- 
fused by the unrelated criminal jurisdiction where they are required to 
apply the extreme, and at times doctrinaire, application of the Bill of Rights. 
The object of a security program is the protection of the Government and 
not the conviction of criminals, and I doubt the wisdom of placing jurisdic- 
tion therein in judges who are predominantly engaged in the field of the 
criminal law. 

I would not suppose that it would be wise to combine this Court with a court 
having jurisdiction over congressional contempts, though it is certainly a possi- 
bility, as is the question of which court should have jurisdiction over appeals 
from the Subversive Activities Control Board. There are many precedents for 
special courts. The spectacle of reinstatement of employees years later, with 
payment of back pay, seems to me to demand a special court in justice to employees 
as well as to the Government. If such a court were combined with a court as 
to appeals from congressional contempt cases, at least priority could be given to 
the former class of cases so as to not delay the legislative process. I would 
think that the volume of litigation in the loyalty fields would, however, make 
it unwise to combine such an administrative court with a congressional contempt 
eourt, which would really be an adjunct to Congress and have nothing to do with 
the Executive. If such courts are appropriately staffed and wisely administered, 
I would doubt that it would ever be necessary to consider the restriction of the 
right to appeal to the Supreme Court. I should like to see the courts kept sepa- 
rate, for if a further appeal were to be given in the case of a court having juris- 
diction over contempts of Congress, it might well be that Congress would want 
to reserve the right of appeal to the House or Senate, which presents different 
constitutional problems from appeals in loyalty cases. But, as stated, I would 
not think it wise to at present limit the right of appeal until these preliminary 
measures were first taken. 

Section 8. Nelson 


As I have pointed out in an article in the January 1958 American Bar Associa- 
tion Journal, copies of which I have sent to all members of the committee, in my 
discussion of the Nelson case, commencing on page 8&6, this decision brings the 
majority of the Court into conflict with— 

(1) Congress, which had explicitly provided that nothing in this title, 
which includes the Smith Act, was intended to take away the powers of the 
States—which therefore continued to have power to protect themselves 
against subversion ; 

(2) The Executive, which officially denied the judicial ex cathedra pro- 
nouncement that State and Federal legislation would conflict; 

(3) The States, by taking away their power of self-preservation—their 
most important police power. The decision was an extraordinary one because 
in a field of national security which the Court in other areas has conceded 
to be a matter in which the politcal branches of the Government have a 
responsibility and access to information which the Court cannot possibly 
have. But here again, there seems little doubt that the decision can be 
corrected by adding a section to the Code, as provided by S. 654, clearly 
stating that the congressional acts on sedition should not prevent the enforce- 
ment of State acts. S. 654 has been approved by this committee a year and 
a half ago, has been endorsed by the Association of Attorneys General, 
American Bar Association, and many bodies, and there is no substantial 
objection to it. It seems to me of the utmost importance that this bill 
should be passed separately and promptly. I earnestly urge, therefore, 
that whether or not any reference to this subject is included in S. 2646— 
and I don’t think that it is necessary at this time at any rate—a least S. 654 
should be promptly reported to the Senate. 


Sections (4) and (5). Slochower and Konigsberg 


In this area I agree with the general approach of S. 2646. Here we are deal- 
ing with a very narrow field—that is, with State employees and the qualifications 
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of lawyers to practice before State courts. Certainly, in a federal republic, a 
State which is responsible for its own government must have the right to de- 
cline employment or to remove from employment persons engaged in subversive 
activities. So also as to lawyers. Employment is not a matter of a Federal 
right, nor is the privilege of practicing law before a State court. These are 
privileges granted by State governments and matters peculiarly of State con- 
cern. This is not such a controversial matter in an unsettled area as are con- 
gressional contempt and loyalty cases. The appellate jurisdiction of the Supreme 
Court in limited fields has often been curtailed. It is certainly not very drastic 
to assume that State supreme courts can properly protect State employees and 
attorneys denied the privilege of State employment or practicing law before 
State courts because of disloyalty. Surely no one would downgrade the highest 
courts of our States to a point where they are not deemed competent to pass 
upon matters so peculiarly of State concern. The subject matter is a privilege 
granted by the State itself—and not a right. I respectfully suggest that in prin- 
ciple sections 4 and 5 are sound. I think section 4 should be broadened to include 
all State employees, to avoid any opposition from the teachers on the theory that 
they are being singled out, and to include criminal and corrupt activities as well 
as subversive activities in those as to which State court decisions should be final. 
There are other minor suggestions which I have incorporated in a suggested 
amendment which I will give the secretary of the committee. 

I have said nothing about Sweezey, involving the investigative power of 
States, for the reason that if the right to pass criminal statutes is granted under 
S. 654, and the exclusive power of State courts over discharge of employees for 
subversive activities is granted, no further specific action would be necessary 
to reverse that case. 

CONCLUSION 

In conclusion, may I repeat that, in common I believe with the vast majority 
of the bar, I have been shocked by the recent decisions of the Supreme Court 
in the five areas which are the subject of S. 2646, as well as by the Yates case 
and others. I believe that the Congress could and should, in the first instance, by 
statute remove the basis for such decisions so far as possible, for in some areas 
they rest upon a construction of prior statutes of Congress. I would not think 
it wise to drastically limit the appellate jurisdiction of the Supreme Court in the 
first instance, until less drastic measures have been taken, except in the very 
limited field of State employment and the qualifications for practicing law before 
State courts. In the latter there is no reason to permit appeals from the highest 
courts of the States over the denial of privileges granted by the State because 
of criminal, corrupt, or subversive activities. 

Mr. Ozer. Also, I should like to add that the abolition of the juris- 
diction of the Supreme Court in a very narrow area, such as that 
referred to by Senator Butler, would be helpful but in most areas 
covered by the bill under consideration there is an ample power to 
change the decisions by amending the underlying statutes or by other 
means. : 4 . 

Now, let me say briefly that the reason I am against the application 
of the drastic remedy of this bill to all 5 areas is, first, because if you 
combine 5 objectives it consolidates the opposition of all who oppose 
any particular objection—section. 

I am concerned that if you combine all five of these objectives, Mr. 
Chairman, the result may be that nothing will be accomplished be- 
cause of the opposition, and honest opposition, particularly in certain 
areas. ; cake a 

Second, I doubt the effectiveness of abolishing the appellate juris- 
diction of the Supreme Court where you don’t do anything about the 
jurisdiction of the lower courts, because it would result in diverse 
decisions, a situation which wouldn’t happen in the case of limited 
fields such as the Konigsberg. 

Third, the reasons for legislation or congressional action in the five 

. ? . 5 
different areas are totally different. 


LIMITATION OF APPELLATE JURISDICTION 463 


In the case of Watkins, the first section, it is a matter as to Congress 
being coequal with the judiciary and that it shouldn’t be hampered 
in its exclusive function of legislation, and hence in its necessary 
investigatory powers. Now, that is a question of congressional 
power. 

The second section, on loyalty, is a matter that is mostly within the 
executive field, except to the extent that Congress has aided the exec- 
utive in the passage of certain statutes, so the conflict there is between 
the court and the executive. 

The third section, having to do with the Nelson case, has to do with 
the Federal-State relationship. There the jurisdiction is to preserve 
both State and Federal Governments and there the jurisdiction is 
and should be concurrent. 

In the fourth and fifth areas, the Slochower and Konigsberg areas, 
you get into a totally different situation, because there you are talking 
about privileges granted by the State governments. Matters in which 
the State should have exclusive power under a Federal republic sys- 
tem; that is, to determine who should have the privilege of working 
for the State or the privilege of practicing law in the State courts. 
For practical purposes, and to avoid constitutional problems, I would 
confine any such legislation to areas where there was a denial of em- 
ployment on account of corrupt or criminal or subversive activity. 

But here, you have got a matter that is peculiarly a matter of 
State concern. Now, of course, my point under this last heading is 
that S. 2646 attempts to take 5 different constitutional problems and 
solve them all in 1 drastic manner. 

Fourth, as has been seen by the letters that were read by the Sena- 
tor from Missouri, the drastic approach, when it is applied to ail 
five areas, does encounter the opposition of many conservative mem- 
bers of the bar and there was recently proposed an amendment which 
would freeze the jurisdiction which leaks in exactly the opposite 
direction. 

Senator Burier. The witness will remember that I was the sponsor 
of that Resolution. 

Mr. Oper. The witness does so remember. 

Senator Burter. And I now reluctantly say that I was forced in 
good conscience to introduce the bill that I introduced yesterday on 
the sole ground that the Supreme Court has gone into a field that it 
has no business going into. None whatever. 

Mr. Oper. Now, let me, then, after saying that I oppose the in- 
clusion of all 5 areas in 1 bill, attempt to make some constructive 
suggestions as to how some of these matters could be handled with- 
out abolishing the jurisdiction of the Court. 

Now, take the first section, Watkins. That does seem to imperil 
the power of Congress to investigate, which is absolutely essential 
to the exclusive legis: itive power which is vested in Congress. If you 
take the language of Chief Justice Warren, it is certainly very 
sweeping. It does require more certainty in the charter of the com- 
mittee, and that committee, by the way, has been supported by two 
decades repeatedly by Congress under that charter. It cert: ainly 
requires more certainty than is required, has been required, in the 
resolutions appointing other committees, and certainly requires so 
much detail in laying down foundations in questioning witnessees as 
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to pertinency, that, as a matter of practical operation, it practically 
hamstrings investigations, because you spend all of your time ex- 
plaining matters to the witness. 

I think that the Watkins decision would largely delay and, in 
some instances, defeat congressional investigations. Some of the 
underlying thought in that, I suggest, does indicate that the Court 
has gotten away from the opinion clearly expressed in the Dennis 
ase a few years ago, that the Communist Party is not a political 
party, but is a conspiracy attempting to overthrow the Government 
by tai and by violence. 

Now, I think after careful reading of the case, it will be seen that 
that is not an unfair statement of the opinion of the majority. 

I do not think that the Court in the Watkins case paid sufficient 
attention to the points so clearly brought out by Justice Jackson in 
the Dennis case of the importance of avoiding or preventing the in- 
filtrating of Communists into the labor movement, which is one of the 
prime targets, and that was the subject matter of the inquiry in the 
Watkins case. 

Now, in spite of the reference to the first amendment by Chief 
Justice Warren, and the very sweeping language, let’s bear m mind 
that the decision itself is restricted, as the majority says and as Justice 
Frankfurter says, to the due-process requirements under a statute 
which this Congress enacted, namely, United States Code, title 2, sec- 
tion 192. 

Of course, Congress having enacted the statute which is the subject 
matter of the decision, Congress can change that statute. Congress 
has changed many times statutes where the Court has interpreted 
them in a way that they didn’t like. That is a constant process of 
legislation. There is no disrespect to the Court in doing it. 

‘Secondly, there have been—I am afraid there would be a great deal 
of criticism if this drastic remedy was used in this particular field, 
because we have to admit that there has been criticism—lI think unfair 
criticism in most instances—of actions of the House committee in some 
cases. Nevertheless, it is going to take some time, in spite of new 
rules, which I understand have been adopted, to get away from that 
criticism and I don’t think the climate at this time permits the adoption 
of such a drastic remedy in this field, the Watkins field. 

Then, of course, again, let me say it wouldn’t take care of conflicting 
decisions in lower courts. 

Now, to come to what I think might be some constructive suggestions 
as to—let me say parenthetically that I don’t like to testify against 
certain sections, when I agree with the objectives, without suggesting 
some other way around them. So let me suggest, merely for con- 
sideration, and this has not been worked out in any definitive way, 
that there are a number of avenues of approach. 

In the first place, I think the amendment of section 192 to the United 
States Code, which was the ratio decidendi of the decision, might 
be helpful. There is no doubt in the world that the majority, as well 
as Justice Frankfurter, show that the Court was depending upon that 
statute amended by Congress, and that they weren’t abolishing in 
sweeping language the power of Congress to investigate and to punish 
for contempt. In fact, Congress has the power to do so, itself. So TI 
suspect that it would be possible to amend section 192 so as to em- 
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phasize the power of the committee to determine the question of 
pertinency, and to place, like in all other judicial proceedings, the 
burden on the witness to avoid, to say that it was not pertinent. The 
form of the language of the statute led partly to the decision. It is 
only in part, but it did in part contribute to the decision by requiring 
pertinency and by not emphasizing that the body to determine that 
was the committee itself. 

Then I think that a very large part of the Watkins decision, or 
the basis for it, can be removed by carefully reframing the authorizing 

resolutions in the field of communism. I respectfully suggest that 
in reframing them, and in view of the language in the Watkins case 
and the way that the Court reasoned, it would be well to emphasize 
the dangers and the conclusion reached by all branches of the Govern- 
ment—including the Court, itself, in the Dennis case, by the way— 
that communism is a criminal conspiracy, reciting its conspir atorial 
character and the difficulty of determining the extent of its infiltration 
in various areas and the importance of testimony as to past events— 
that was brought out in one of the Supreme Court decisions—as well 
as to present the impossibility of determining in advance the ramifi- 
cations of the conspiracy, and hence the proper limits to be placed 
on an Investigation. 

Of course, as you investigate in any legal proceeding, as you cross 
examine, new fields develop and you can’t determine always in ad- 
vance, but I think that ought to be set. forth in the resolutions. Then, 
more importantly, I think that the time has come when such resolu- 
tions can be specifically confined to espionage and communism and 
that it would be wise to omit references to un-American activities and 
other broad phrases, because that was a part of the reasoning of the 
Court in the Watkins case in holding that the charter was too broad. 

Now, I have, thirdly, another suggestion as to the Watkins case. 
This is novel, but it seems to me that consideration might be given to 
the establishment of a new court of appeals with exclusive jurisdic- 
tion in contempt cases before Congress, possibly including also the 
appeals from the Subversive Activities Control Board. 

Now, those—the reason I am saying this is because this investiga- 
tive process, if I understand it correctly, is essential to legislation. 
Delays in getting witnesses to answer have the same result as getting 
no answer at all. It defeats all investigation. What good does it 
do to have a contempt case come up through the long process of the 
district courts, the circuit court of appeals, and the Supreme Court 
of the United States, and 4 or 5 years later you get a result? 

This requires, in my judgment, if Congress is being hampered, a 
Court which will concentrate and give immediate decisions on these 
contempt cases. It would have this: - advantage. It would concentrate 
in one Federal court all cases. It couldn’t be scattered into the sev- 
eral different Federal courts. If the Congress exercises its right to 
advise, as well as to consent to appointments, presumably there would 
be appointed judges who were in sympathy with the orthodox views 
expressed in numerous decisions in the past, that Congress has the 
exclusive power of legislation and does require the power to investi- 
gate. 

Another advantage it would have, would be the immediate decision 
by such a Court. Now, my picture of that Court is an adjunct to 
Congress. Congress is in a dilemma. It hasn’t the time to have its 
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own committees go into it, nor to have a trial for contempt before 
the bar of the House or the Senate. But it certainly is important 
enough, in my judgment, to have a Court which will not be clogged 
by the thousands of things in other Federal courts which will del: ay 
results so that it won’t do Congress the slightest bit of good, because 
Congress will have adjourned long before they ever set a contempt 
case up. 

Now, of course: on the form of the court. If you wanted to, it 
would be possible to have a court of 4 or 5, and have a provision for 
sitting in bane for appeals from that Court, but to have the whole 
thing so the first decision would be almost immediately and the second 
decision could be brought down within a compass of, say, 30 days, so 
it would do some real good to Congress to have contempt proceedings. 

Well, so much for the Watkins case. I merely suggest that I don’t 
think the drastic remedies are necessary. I merely suggest that other 
remedies are possible and should be tried before any effort is made 
to abolish the appellate jurisdiction of the Supreme Court. 

Secondly, take the loyalty field, notably the Cole case. Again, I 
am in agreement that the Peters ‘and Cole cases were not justified, 
because I think they indicate a quite different approach by the ma- 
jority of the present Court in the loyalty field from the majority in 
the Vinson Court as expressed in the Adler and other cases. 

Certainly, employment is a privilege and not a right. Mr. Justice 
Frankfurter made that perfectly clear in the Adler case. The ob- 
jective of loyalty procedures should be to discharge security risks with 
as little damage as is reasonably possible to individuals. But such 
proceedings are not criminal proceedings and judicial proceedings 
are not wholly applicable. I strongly submit that the Court has 
ignored, in these recent decisions, the fundamental differences between 
the two types of procedures and trespassed upon the constitutional 
responsibilities of the Executive in this field. 

The Executive, after all, has the responsibility of executing the 
laws and appointing employees. But again, without elaborating too 
much, I think that drastic action is premature, because the field is 
fluid. Neither of the President's orders have been finally worked out. 
They have been constantly changed. There are a number of different 
procedures in the 4 or 5 acts of C ongress, the Summary Suspension 
Act, the Atomic Energy Act, the Coast Guard Acct. 

Here again, there is a great deal that has to be done, and it isn’t time 
to use drastic procedures. 

For example, I submit that a great deal could be done, or at least 
the President can do it in line with the reports of the Rights Com- 
mission, which was appointed by the President and which made a 
thorough study of this whole problem. So, I submit that so far as 
Congress is concerned, this is largely an Executive matter, that so 
far as Congress is concerned, it can best assist the Executive by review- 
ing its own statutes in the field. 

Especially I have in mind the Summary Suspension Act. The 
Summary Suspension Act and the language in that act was the basis 
for the Cole case which has been criticized. 

Personally, I agree with the dissent in that case: that the question 
of whether a position is sensitive should be left to Executive discretion. 
That is a matter for the Executive, and should not be a matter for the 
Court. 
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Now, of course, obviously, if the Congress should so believe, in 
other words, that the President was right in saying that he wanted 
all employees of the Government to be ‘subject to summary, dismissal 
on the basis of disloyalty, then all Congress has to do is to amend the 
Summary Suspension Act in order to avoid the basis for the decision 
of the Supreme Court. 

Now, | don’t like to be in the position of suggesting to the courts, 
but here again, I think the time has come, out of. justice to employees, 
as well as to the Government who employs them, to seriously consider 
the establishment of an administrative court. It is certainly not 
pool to employees and not fair to the Government to have these loyalty 

‘ases, especially, dragging on for years and years with the employee 
salar a cloud and the Gover nment, if he is reinstated, required to pay 
for several years back pay for services not rendered. 

You have got 7 million employees. In other countries, you have 
lots of administrative courts. There is no reason, except historical, 
why questions of this sort should come up through a procedure in 
courts like district courts that have to do largely with criminal mat- 
ters, and especially with phases of Federal jurisdic tion that have been 
vested in them at various times, because here again, you get terrific 
delays. 

Now, I wouldn’t combine that with the court which I would like to 
see established as an adjunct to Congress, but of course, that is a per- 
fectly feasible thing to do, 

The question of whether you put appeals from the Subversive Con- 
trol Act in one court or the other is not very important. But just 
look at that situation where it has been 4 years since the question 

came up as to whether the Communist Party itself is subversive. 
Think of the delays, the unnecessary delays in the long Federal pro- 
cedure in Federal courts whose dockets are so thoroughly clogged up. 

Take the case of some of these employees. Actually, it has been 
some 4 or 5 years back pay and so forth.’ It is not fair to anybody. 
So I suggest that in the loyalty field, consideration should be given 
to wor king out a quicker judicial procedure. But here again, T am 
not suggesting any abolition of the appellate jurisdiction of the 
Supreme Court. 

Now, as to this third section, which is the Nelson case, of course, 
I have discussed that at some length in my article which I had in the 
American Bar Association Journal, copies of which I sent to the mem- 
bers of the committee. Commencing on page 86, I pointed out that 
that decision of the Supreme Court br ought the majority of the Court 
into conflict with Congress which had explicitly provided that noth- 
ing on the title, which included the Smith Act, was intended to take 
away the power of the States, which, therefore, Congress had the right 
to think continued to have power to protect themselves against sub- 
ver sion. 

Secondly, with the executive, which through the Department of 
Justice, in their brief, officially denied that there was any interference 
between the State and Federal legislation. 

Thirdly, with the States, by taking away from them their power of 
self-preservation, their most important police power, and something 
that is essential to a Federal system of government. It goes much 


deeper than ordinary police powers. It is the power of self-preser- 
vation. 
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I won't elaborate on what I said in my article on that, but I ex- 
plained it there in more detail. 

Here again, I think that there is little doubt that this decision can 
be corrected by adding a section to the code as provided by S. 654, 
clearly stating that the congressional acts on sedition should not 
prevent the enforcement of the State acts. 

Now, S. 654, as I understand it, was approved by this commit- 
tee a year and a half ago. It has been endorsed by the Department 
of Justice, the Association of State Attorney Generals, I believe by 
the American Bar Association, and many other bodies. As far as I 
know, there is no substantial objection to it, nor should there be any 
objection of a State taking such measures as we did in Maryland and 
as has been done in some 40 or 45 other States to protect themselves 
against subversion or overthrow. 

I therefore strongly urge that this bill, S. 654, be passed separately 
and promptly, and that this should not be included at this time in 
S. 2646, because I don’t think it is necessary to use a drastic remedy in 
order to change a decision which, certainly in the ratio decidendi, was 
the result of a statute of Congress, interpretation of the statute of 
Congress, although the language of it did go pretty far. 

Now, Mr. Chairman, I turn to the question which I heard you dis- 
cussing with Senator Hennings a short time ago. 

Here I have approached it somewhat differently from you, Mr. 

Chairman. I refer now to sections 4 and 5, Slochower and Konigs- 
berg. You have filed a bill confined to Konigsberg. I had ap- 
proached it from the standpoint of Slochower and Konigsber g both 
being in precisely the same area. Logically, I think I am correc ct. It 
may be that you, however, are right | in confining it to a single field 
to avoid any possibility of extraneous issues, but ‘I should like to pre- 
sent it from what I think is a logical standpoint. Here we are deal- 
ing with an extremely narrow field; that is with State employees and 
the qualifications of lawyers to practice before State courts. Cer- 
tainly in a federal republic, a state which is responsible for its own 
government must have the right to decline employment or to move 
from employment persons engaged in subversive activities. So also 
as to lawyers. 

Senator Hennines. Mr. Ober, I don’t mean to be discourteous. The 
Governor of my State is waiting for me in my office. 

Senator Burier. We are sorry you have to leave, and give my 
respects to the Governor. 

Senator Henninos. I am sorry I have to leave, and we appreciate 
your preparation and the obvious thought you have given to this mat- 
ter. Ishall read everything you have to say in the record. Iam very 
sorry I have to leave. T hank you. 

Mr. Ozer. Thank you, Senator. 

Now, in-this field, there are three things I want to point out. First, 
we are dealing with a privilege and not a right, and that is a tre- 
mendous difference. We are not dealing with constitutional rights. 
There is no right of public employment, as Mr. Justice Frankfurter so 
plainly said. 

Secondly, we are not in a field such as those referred to by Senator 
Hennings in his testimony which preceded mine, which requires uni- 
formity. Here we are dealing with State governments and matters 
of concern to respective State governments. That is, whom they shall 
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employ. One State government might want to lay down one stand- 
ard, and one another set of standards. They have a perfect right 
to do it. 

Thirdly, we are dealing with privileges that are granted by the 
State government and not the Federal Government. This has noth- 
ing to “do with questions of Federal rights. That is true both as to 
employment and as to the right to practice law. They are privileges 
granted to State governments, and they are matters peculiarly of State 
concern. This is not a controversial matter in an unsettled area, as 
are these congressional contempt cases, and the loyalty cases. 

Now, the appellate jurisdiction of the Federal Supreme Court has 
very often been curtailed. I understood Senator Hennings to em- 
phasize the McCardle case, and I thought he rather implied that that 
was the only case where the jurisdiction had been limited. In Cor- 
win’s Constitution of the United States of America, revised in 1952 
and published by the authority of the Senate, there is a discussion 
of the McCardle case on pages 614 and 615. Professor Corwin says— 
the power of Congress to make exceptions to the Courts’ appellate jurisdiction 
has thus become in effect a plenary power to bestow, withhold, and withdraw 
appellate jurisdiction even to the point of its abolition. 

The language of the Constitution is entirely clear on this point, 
because in article 3, section 2, there is a perfectly clear and definite 
distinction made between original and appellate jurisdiction. - 
the constitutional convention, the Founding Fathers thought it w: 
only necessary to give original jurisdiction | to the Supreme Court in 
cases affecting ambassadors, other public ministers, and consuls and 
those in which States shall be a party. That was because of the im- 
portance of foreign relations and the adjustment of the relations 
between the sovereign States. So they went on to say— 
in all other cases before-mentioned, the Supreme Court shall have appellate 
jurisdiction, both as to law and fact, with such exceptions and under such 
regulations as the Congress shall make. 

Now, Mr. Chairman, there is an express mandate or grant of power 
to the Congress itself. I think that there is great danger that the 
way this bill came up, there should be a conclusion on this point. 
The Supreme Court is not sancrosanct as to its Jurisdiction. The 
Constitution, itself, imposes a responsibility in that field on Congress. 
Ever since 1789, that has been adjudie atory fact. 

Senator Burier. May I ask you a question, Mr. Ober? This just 
occurred to me while you were testifying. 

Could the Supreme Court, in cases involving State employees, and 
in cases of attorneys practicing before State courts, say that a State 
in fact being a party, they would have original jurisdiction in such 
cases, and it would do no good to take away their appellate juris- 
diction ? 

Mr. Over. I don’t think so. 

Mr. Sourwine. Does original jurisdiction embody appellate juris- 
diction necessarily, or are they two separate things? 

Mr. Oser. They are two separate things, or at least have always 
been considered so. That was held, Mr. Sourwine—of course, you 
have got the McCardle case, but there are a number of other cases, 
I started to say, cited in Corwin in the book I have just referred to 
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on pages 614 and 615, in which the principle of the McCardle case 
has been upheld. Mr. Corwin says this: 

Although the McCardle case goes to the ultimate in sustaining congressional 
power over the court’s appellate jurisdiction and although it was born of the 
stresses and tensions of the reconstruction period, it has been frequently re- 
affirmed and approved. 

True, the McCardle case was over a reconstruction act, but there are 
many other decisions that have nothing to do with any emotional 
crisis or period of war. For example, Professor Corwin cites—and I 
haven’t studied these cases—at least six Supreme Court cases, includ- 
ing cases decided commencing in 1869. The last case he cites is 193 
for this principle that there can be an exception made to the appellate 
jurisdiction of the Court. 

Mr. Sourwine. Do you think it would be helpful if the committee 
printed in the appendix of these hearings the text you are speaking of 
from the Constitution Annotated ? 

Mr. Oper. Yes. 

Senator Burter. It will be so ordered. That is pages 614 and 615 
of the Constitution Annotated. 

Mr. Sourwine. Mr. Corwin’s article from the Constitution Anno- 
tated. 

Mr. Oper. Yes; that would be pages 614 and 615. 

(The material referred to will be found in appendix II of the 
record. ) 

Mr. Opser. Of course, what concerns me, Mr. Chairman, is that 
the decisions of the Supreme Court are not sacrosanct. There is a 
danger of thinking that the jurisdiction is frozen, when it is not a 
frozen jurisdiction. The Founding Fathers were right not to make 
it a frozen jurisdiction, and there is no better illustration than the 
Konigsberg case. Certainly there is no possible reason why anybody 
should object to leaving to State courts of appeal—the highest courts 
of the State—the decision of who shall have the privilege of practicing 
before those courts. That is a matter that is inevitably a State matter. 
The various statutes authorizing appeals ending with the Supreme 
Court. There has always been a difference as to appeals from Federal 
courts and from State c ourts. 

In Federal courts, it is a broader power, because you get there a 
question of statutory construction, and so forth. In State courts, it is 
a much narrower field. 

Now, Mr. Chairman, as long as I have not disagreed with your ap- 
proach but have suggested a somewhat broader bill than the bill that 
you filed this morning, perhaps it would be in order if I asked that 
this rough draft of a bill covering both sections 4 and 5 and changing 
the approach from the approach in 4 and 5, could be put in the record 
merely for information. 

Senator Butter. It will be made a part of the record. 

(The document referred to is as follows :) 


A BILL To limit the jurisdiction of the Federal courts in certain cases involving State 
employees and the right to practice before State courts 


Whereas, the privilege of employment under State authority or of practicing 
law before State courts and the denial thereof because of criminal, corrupt or 


subversive activities are matters of special concern of the respective State gov- 
ernments. 
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Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) part IV of title 28 of the United 
States Code is amended by adding at the end thereof the following new chapter: 


CHAPTER 96—LIMITATION ON POWERS OF FEDERAL COURT WITH 
RESPECT TO CERTAIN STATE MATTERS 

Sec. 1600. Limitations on Federal jurisdiction over the denial by States of the 
privileges of State employment or of the practicing of law before State courts 
because of criminal, corrupt or subversive activities or failure to cooperate in 
investigations thereof. 

Notwithstanding any provisions of the United States Code contained in this 
title or elsewhere, no Federal court shall have jurisdiction to entertain any suit 
for an injunction or for any other remedy against the operation or enforcement 
of any State statute, rule of court or rule of law, or of any regulation or bylaw 
of any board or commission or other body acting under the constitutional statutory 
or delegated State authority which denies the privilege of employment under the 
authority of the State, its political subdivisions and their respective board com- 
missions and other authorities or the privilege of practicing law before the State 
courts, to any person because of subversive, criminal or corrupt activities, or 
because of refusal to answer questions before any State court, legislative or 
executive investigating body, or refusal to cooperate with the same in investiga- 
tions relating thereto by appropriate State authorities; nor shall the Supreme 
Court have jurisdiction to review, either by appeal, writ of certiorari or other- 
wise, the decisions of any State courts where there is drawn in question the 
validity of any such State statute, rule of court, rule of law, regulation or bylaw, 
or of any action taken thereunder. 

Mr. Over. Now, Mr. Chairman, in commenting on that, you will 
notice in the preamble I have emphasized that employment and prac- 
ticing law is a privilege and not a right. That, to me, seems to be 
important. It isa part of the reason which should sustain the bill and 
should obtain support, and that is fairly and squarely recognized. 

The next part of it, the only substantial difference between this bill 
and your bill is that I have included employment by a State as well 
as practice of law. Simply because, logically, it falls in the same area. 
It may very well be that it would be better to leave it out if there is 
any danger that any extraneous questions should come into the matter. 

What I have tried to confine it to is purely a privilege granted by 
the State, and States should be allowed to have their own “stand: ards, 
both of employment and their own standards for admmission to the 
bar. Logically, I think it falls in the same field. It may be that the 
committee would be w illing to accept that as well as the narrower area 
that you have included in your bill. 

I think that the language is very much the same, except that I have 
tried in the preamble to elaborate on what I discussed with you at one 
time before. 

Now, Mr. Chairman, I am almost through. I have said nothing 
very specifically about Sweezy. 

Sweezy was, of course, the case that denied power to the attorney 
general of New Hampshire to investigate subversive activities. The 
reason I haven't is, first, because I believe that if S. 654 is passed, 
that is, the right of States to protect themselves against subversion, 
the right of self-preservation, then, as ancillary to that they will have 
the right to investigation. Also, if a restricted bill, such as I have 
suggested, is pt issed, that is to say, including Slochower as well as 
inc cluding Konigsberg, investigations are necessarily a part of the 
process of determining whether employees should be discharged. In- 
vestigations into corruption, § subversion, or anything else. Therefore, 
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I didn’t think anything separate was required as to Sweezy, although 
I think the case, the decision, was unjustified. 

Now, I should like in conclusion to say that I feel very strongly 
that the Supreme Court has made a serious mistake in its decisions 
on communism. That is to say, the Nelson case, commencing in 1957 
and the recent case last June, particularly. Congress and the execu- 
tive have, for almost 20 years, attempted to legislate and to take all 
necessary steps to prevent the internal subversion of the G rovernment, 
which, to my mind, is just as important as external aggression. The 
national defense is spending billions of dollars every year. Russia 
has conquered large parts of the world and ee is no gainsaying it, 
by internal subversion. Right today they are attempting it plainly 
in Syria and the Middle East, and ‘there i is no doubt, as testified to 
repeatedly by Mr. Hoover, that there is a definite movement in this 
country. I think the Supreme Court has made a mistake in frustrat- 
ing the efforts of Congress and the executive because the power and 
the responsibility for defense of this country, and the access to the 
information on which decisions can be made, is vested by the Con- 
stitution of the United States in Congress and the executive. I 
think that these five areas, and also the Yates case, which can be 
readily cured—not readily cured, but can be partially cured—by an 
amendment to the Smith Act on the definition of the word “organi- 
zation,” are all cases where Congress has the responsibility and should 
act. 

We are not dealing here with doctrinaire questions. We are dealing 
with the most fundamental questions that are presented to the Congress 
of the United States, the preservation of this country. 

I think it is wrong to pay too much attention to the theoretical argu- 
ments of the rights of individuals, which ree ignore, Mr. Chair- 
man, the overriding power and the right of the Government to protect 
itself, for unless the Government, itself, is preserved, these so-called in- 
dividual rights are utterly mes sningless. 

Senator Burier. Well, in other words, Mr. Ober, some 45 or 46 
States of the Union as you have recited, have seen fit to do something 
about this. The majority of the people acting through their Congress, 
have seen fit to do something about it. And the Supreme Court, in one 
swirl of the pen, wiped all of that work right off the books which it has 
taken 20 years to accompl ish. 

Mr. Ozer. And, Mr. Chairman, the Supreme Court itself but a few 
years ago, Mr. Justice Frankfurter speaking, in other areas—this was 
in one of the alien cases—spoke of the awesome public responsibility 
of the President and of Congress to legislate on such matters as internal 
subversion because they have access to the information, and he pointed 
out the necessity of judicial restraint. 

Now I am going back to the decisions of the Court itself. And yet 
the majority, as now constituted by the Court, has, I submit, confused 
this field with the criminal cases where there has been, if I may respect- 
fully say so, a doctrinaire extension of the Bill of Rights beyond any- 
thing that there has ever been in the history of the country before. 
They have confused that with this field where the predominant question 
always must be the preservation of the country. 

Now you have got that same question that was taken up by the British 
commission from their privy council recently and they, with all of their 
reluctance to interfere with rights of individuals, concluded that the 
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time had come when they had, in the interest of survival, to restrict the 
rights of individuals. It happens all of the time. In the case of a war, 
you draft young men and send them to foreign lands to fight and die 
for their country. You can overdo this respect for the rights of in- 
dividuals, if you completely ignore the right of the country itself to 
survive and the requirements of security. 

Mr. Sourwrine. Mr. Ober, might I ask a question ? 

Mr. Oper. Yes, Mr. Sourwine. 

Mr. SourwineE. What do you think of the argument that the restrict- 
ing clause and the granting clause with regard to the appellate juris- 
diction of the Supreme Court are really two separate things, one follow- 
ing the other, and that the grant of the appellate power is absolute, 
and that the purported authority to Congress to restrict and regulate 
must be exercised only in minor areas and without taking away from 
the Supreme Court any of its appellate powers ? 

Mr. Oser. Mr. Sourwine, I see absolutely no justification for any 
such argument from the language of the Constitution, nor from the 
decisions that have been interpreted so far as I have studied them. 

I think the conclusion, perhaps, arises from the fact that article 3, 
section 3, says “Judicial power extends” to various classes of cases. 
Power and jurisdiction are different. 

Now, who exercises the power is the question of jurisdiction. The 
Congress was allowed or authorized and directed to establish such 
inferior courts as may from time to time be necessary, but the juris- 
dictional section is article 3, section 2, paragraph 2. It is paragraph 
2, under section 2. That jurisdictional section is the only one on 

jurisdiction, to my knowledge, and there is a sharp difference made 

Sie the cases where the Supreme Court has original jurisdiction 
and the other cases, where they have appellate jurisdiction, both as 
to law and fact, with such exceptions and under such regulations as 
the Congress shall make. 

Now, there is a broad grant of power as to the fixing and regulation 
of jurisdiction, appellate j jurisdiction. It doesn’t say “except in minor 
matters.” It doesn’t say that they shall not disturb a jurisdiction 
once granted. 

The Supreme Court of the United States, from 1869 up to the 
presert moment, has said that the power of the Congress to determine 
Jurisdiction is absolute, and I don’t care what some of the people that 
appeared before you may argue, that isn’t the law as of now, and it 
isn’t the Constitution. 

Mr. Chairman, I thank you for your courtesy. I am ready to 
answer any questions that you may want to ask. 

Senator Butter. Mr. Ober, I asked the questions I wanted to ask 
as we went along. 

Would you have any further questions, Mr. Sourwine? 

Mr. Sourwrne. I have one more, Senator. 

What do you think of the argument, Mr. Ober, that a grant of 
original jurisdiction necessarily encompasses a grant of appellate 
jurisdiction over the same subject, and the Supreme Court, having 
been granted original jurisdiction over matters to which States are 
parties, can’t be denied appellate jurisdiction over matters to which 
a State is a party. 

T might say that is not my theory, but it was advanced here. 
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Mr. Oser. In the first place, paragraph 2 of section 2 of article 3 
makes perfectly clear distinction and draws a contrast between orig- 
inal and appellate jurisdiction. It is the most ordinary, elementary 
rule of statutory construction, that where a statute draws a contrast 
between two different phrases, you can’t say that one includes the 
other. They are in the form of it. It is quite clear that they are 
talking about different things. They are talking about where there 
would be original jurisdiction in matters that involve these important 
things, such as foreign rel: utions, and State relations, and they are 
drawing a sharp contrast by using the language “appellate jurisdic- 
tion.” 

Well, actually, of course, what you have got is a perfectly plain line 
of decisions that, i in the case of original jurisdic tion, means you file 
it in the Supreme Court of the U nited States. There is your answer 
your complete answer. 

Mr. Sourwrye. Do you regard this provision in article 3, section 2, 
paragraph 2, as one of the check-and-balance provisions of the 
Constitution ? 

Mr. Oser. I certainly do, sir. 

Mr. Sourwrnt. Would you be able to rationalize, then, the state- 
ment that to utilize this section is contrary to, and will upset the checks 
and balances of the Constitution ? 

Mr. Oper. I certainly cannot. I think that the very purpose of 
having that provision in the Constitution is to provide a check on the 
Supreme Court of the United States. 

We have got to bear in mind that the Supreme Court isn’t sacrosanct, 
any more than any other of the three branches of Government. It was 
set up by the Founding Fathers, as I understand it—that is the Con- 
stitution—with dispersed power, dispersed into three parts, and dis- 
persed as between the Federal Government and the State governments. 
That was in order to avoid any type of dictatorship; to avoid Execu- 
tive dictatorship, congressional dictatorship, or judicial dictatorship. 

I believe that it was once said that human government is—in an 
oligarchy it is the oligarch; in a monarchy, it is the monarch; in a 
democracy, it is the demos. It is the human element. And because 
it is a human element, it was necessary to have this dispersed power. 

Now if the Court, which has neither person nor sword can never- 
theless take over the jurisdiction of State courts in such matters as 
who shall practice before the State courts, then, Mr. Chairman, our 
republican conception of government is really terminated. 

Mr. Sourwine. I have one more question, Mr. Chairman. 

Mr. Oper. Yes, sir. 

Mr. Sourwine. Do you see in some of these decisions an evil which 
goes beyond the subjec t matter of the decision itself, to wit, a deliberate 
attempt by the Court to fix general policy and to provide for its 
application throughout the country in other cases; in other words, 
an attempt to legislate generally ? 

Mr. Over. Oh, I think so, Mr. Sourwine. I think in this entire 
field, and it is not ool in this field, it is also in these recent cases 
involving appeals f from the State courts in criminal matters, the 
Supreme Court is undertaking to lay down a sort of a code of uni- 
versal application rather than ‘to decide particular cases that come up 
before it. 
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Now, you can see that very plainly if you read the Watkins case, for 
eXt imple. A large part of that opinion is complete and absolute dictum. 
All of the discussion about the first amendment is dic tum, and so in 
other cases. You find the same tendency to express general views 
which go far beyond the requirements of the decision in the specific 
case. 

Mr. Sourwine. That was true particularly in Nelson, too; wasn’t 
it ¢ 

Mr. Over. It was very true in Nelson. In Nelson, I think that 
there was never a case where there was more of an effort to determine 
what the Supreme Court thought was the right way to treat subver- 
sion ; in other words, to legislate, to put it bluntly. 

I think that is per fectly plain from the entire decision, from one 
end of it to the other, and they went to the greatest length because 
as I said a short time ago, they completely disregarded t the title in 
which the Smith Act is ‘found : that is, congressional intent, not to 
mention the views of Congressman Smith which were expressed on 
the floor of the House at the time it was introduced, and which as- 
sured the States that no power was being taken from them. They 
completely disregarded the views of the executive, and they overr uled 
decisions going back to the Gitlow ce: ase, Which I think was more than 
25 years before. 

They upset the statutes of at least 42 States. Some of those statutes 
went back 100 years. Most of them were in the last 30 or 40 years. 
I think it is not an unfair criticism for me to suggest that that is 
a legislative and not a judicial process. 

Mr. Sourwrne. I have no more questions, Mr. Chairman. 

Senator Butter. Thank you, Mr. Ober. 

It has been very enlightening, and we have been very happy to 
have you here before this subcommittee. 

I think the Chair should make a statement at this point. 

Mr. Benj: imin Smith of New Orleans; is he in the room? 

Mr. Smirn. Yes; I am here, sir. 

Senator Burter. Mr. Smith, I wanted to make this brief explana- 
tion. When the hearing started at 10 o’clock, the only witness pres- 
ent was Mr. Ober, and to speed the hearing, I had Mr. Ober take 
the stand. He had only proceeded for about 10 minutes when Senator 
Hennings entered the room. So when Senator Hennings had finished, 
I had Mr. Ober complete his statement. So I would be very happy 
to have you take the stand now. 

I assume we can go for another half hour, and then take a break 
for luncheon. 

Mr. Smiru. Thank you, sir. 

What I have to say is very brief. 


STATEMENT OF BENJAMIN E. SMITH, REPRESENTING NATIONAL 
LAWYERS GUILD 


Mr. Smiru. I had requested an appearance before the committee 
through Mr. Royal France, the executive secretary of the National 
Lawyers Guild, and I was asked by the executive board of the guild 
to appear, with Mr. Sourwine’s consent as counsel, and present a 


statement of the National Lawyers Guild in opposition to Senator 
Jenner’s bill S. 2646. 
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Mr. Sourwine. This statement, then, is the official statement of the 
guild, but is not your statement. 

Mr. Smrru. That is correct, sir. I am speaking for the executive 
board of the guild. 

Mr. Sourwine. This statement has been approved by the executive 
board of the guild? 

Mr. Smiru. Yes, it was approved on Saturday, the 28th. 

Mr. Sourwine. Do you want to read that into the record ? 

Mr. Sar. Yes, it is three pages long. I would like to read it if 
I may, Mr. Sourwine. 

Senator Butter. Yes. 

Mr. Smrrn. S. 2646, introduced by Senator Jenner, is entitled: “A 
bill to limit the appellate jurisdiction of the Supreme Court in cer- 
tain cases.” It provides that the Supreme Court shall be deprived of 
appellate jurisdiction in the following five fields: (1) investigative 
powers of Congress; (2) Federal employees’ security program; (3) 
State antisubversive laws; (4) school boards’ antisubversive rules; 
and (5) admission of lawyers to State practice. 

The bill was stated by its proponent to be a measure to chastise the 
Supreme Court for its decisions in recent cases which incurred the 
Senator’s displeasure. 

Mr. Sovrwine. You mean Senator Jenner said that? 

Mr. Sairn. It was our understanding, Mr. Sourwine, that Senator 
Jenner had indicated some displeasure with recent decisions of the 
Supreme Court. 

Mr. Sourwrne. Did Senator Jenner say it was to be a measure to 
chastise the Supreme Court, or did he refer to it as a measure to curb 
the Court, to push it back into its proper sphere ? 

Mr. Smirn. He may have. I didn’t hear him say it. 

Mr. Sourwrne. You say this is an official statement of the guild. 
You have no knowledge to the contrary ? 

Mr. Smrru. No, I have no knowledge to the contrary. TI have 
simply the statement by the guild. 

Curiously enough, Senator Jenner, in arguing the merits of his 
bill, laid especial stress on five decisions of the Supreme Court which 
are not touched by any provision of the bill, namely, Communist 
Party v. Subversive Activities Control Board (351 U.S. 115); 
Pennsylvania v. Board of Directors of City Trusts of Philadelphia 
(Girard College case), (353 U. S. 230); Mallory v. United States, 
(354 U.S. 449) ; Jencks v. United States, (353 U.S. 657) ; and Yates 
v. United States, (354 U.S. 298). 

Obviously, the Supreme Court is not above criticism, and Senators 
and the public generally have the right to criticize or disagree with 
any particular decisions of the Court. Moreover, as a practical mat- 
ter, whenever a Supreme Court decision is based upon other than con- 
stitutional grounds, it is within the power of Congress to alter the 
rule announced by enacting legislation which will establish a different 
rule. Significantly, Congress has in the recent past enacted legisla- 
tion in the field covered by one of the cases that has aroused Senator 
Jenner’s ire. This was the Jencks case, in which the legislation 
enacted embodies Congress’ express aproval of the principle laid down 
in that decision by the Supreme Court. The only need for the legis- 
lation, according to the Attorney General, was to take care of mis- 
interpretations given that decision by lower courts. 
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Two of the recent decisions at which the present bill is directed are 
Cole v. Young (351 U.S. 536), dealing with the Federal employees’ , 
security program, and Pennsylv ania Vv. Nelson (350 U. S. 497), hold- 
ing that Congress had superseded State legislati ion in the field of anti- 
subversive legislation. In both cases the Court’s opinion was limited 
to a finding of congressional intent. There is no constitutional barrier 
to the enactment of legislation by Congress to declare that its present 
intent is otherwise. Indeed, numerous bills have been introduced for 
precisely that purpose. The failure of those proposals to secure con- 
gressional approval serves to attest the correctness of the Supreme 
Court’ s views on the issues. Moreover, even if Congress does enact 
new and different legislation in the two fields mentioned, it is not 
consistent with our form of government to suggest that the programs 
should not be subject to Supreme Court review to confine their ad- 
ministration within the bounds of the congressional intent and the 
Constitution. 

The bill does not bar judicial review in the fields which it covers, 
but provides only that review must fall short of the Supreme Court. 
It thus permits conflicting and inconsistent decisions by 11 different 
circuit courts of appeal and 48 different State supreme courts. The 
proponents of the bill thus prefer confusion to order. 

The real purpose of the bill is to discipline the Supreme Court be- 
cause it has recently been upholding civil liberties. This even though 
four members of the Supreme Court are Eisenhower appointees who 
were confirmed by Senates consisting substantially of the present 
membership. In the light of its purpose and effect, the bill is ob- 
noxious because it interferes with the independence of the judiciary 
and with our constitutional system of separation of powers. 

It happens that the National Lawyers Guild believes that the Su- 
preme Court decisions which have offended Senator Jenner are good 
decisions and sound law. But even if we disagreed with the decisions, 
we would oppose this bill as endangering the integrity of our judicial] 
system. In the language of the resolution adopted by the house of 
delegates of the American Bar Association, the bill is— 
contrary to the maintenance of the balance of powers set up in the Constitution 
between the executive, legislative, and judicial branches of our Government. 

Mr. Sourwine. Were you here to hear Mr. Ober’s testimony ? 

Mr. Smirn. Yes, sir, I did. 

Mr. Sourwine. Do you regard the provision in article ITI, section 
2, par agraph 2, of the Constitution with respect to the : appellate power 


of the Court, as one of the check-and-balance provisions of the Con- 
stitution ? 


Mr. Smirn. Yes, I do. 

Mr. Sourwiye. Well, will you explain how the utilization by the 
Congress of a check-and-balance provision of the C onstitution can 
be contrary to the maintenance of the balance of power set up in the 
Constitution ? 

Mr. Smirn. Well, I think that it depends, Mr. Sourwine, upon 
the way in which this portion of the Constitution is made use ‘of. I 
think that certainly it is a part of the check-and-balance system 
of our Government, but I think it is certainly a question of opinion 
as to what you propose to enact under this part of the Constitution 
as to whether or not it really serves the intent of supporting check 
and balance. 
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The American Bar Association’s committee on individual rights 
-as affected by national security said in a report that confusion ‘and 
conflicts in decisions would result, and that— 

It is difficult to conceive of an independent judiciary which must decide cases 
with constant apprehension that if a decision is unpopular with a temporary ma- 
jority in Congress, the Court’s judicial review may be withdrawn. 

We concur also in the views of the New York Times editorial of 
February 26, 1958, that— 

Legislation of this kind would not merely leave constitutional law in these fields 
to the lower Federal or State courts, and therefore in a state of confusion. 
It would do something much worse: Strike directly at the independence of the 
judiciary. 

Senator Butter. Thank you ever so much, Mr. Smith. 

Mr. Smiru. If there are any questions you desire to ask me, Ill 
be happy to answer them. 

Senator Butier. No. What is the membership of your group? 
The national membership ? 

Mr. Smiru. I would say approximately 2,000, sir. 

Senator Butier. I have no further questions. 

Mr. Sourwine. I have no questions. 

Mr. Smirx. Thank you for your courtesy. 

Senator Butter. Thank you for coming. 

Is Miss Janice Roberts here? 

Miss Roserts. Yes, I am. 

Senator Butter. Miss Roberts, you represent the Religious Free- 
dom Committee ? 

Miss Roserts. That is right. 

Senator Burier. What is the nature of that organization, and 
what is its membership, and where does it function, and what is its 
function ? 

Miss Roserts. The committee has its main office—its only office— 
in New York City at 118 East 28th Street. Membership is national, 
and the first part of the prepared statement that I have indicates the 
purpose and activities of the committee. I have been asked by our 
administrative group to present this statement to you today on be- 
half of the Religious Freedom Committee, Inc. 

Senator Butter. Good. All right. You may proceed. 


STATEMENT ON BEHALF OF RELIGIOUS FREEDOM COMMITTEE, 
INC., NEW YORK, N. Y., BY MISS JANICE M. ROBERTS, EXECUTIVE 
SECRETARY 


Miss Roperts. Religious Freedom Committee is a voluntary mem- 
bership organization of clergymen and laymen and women in church 
and synagogue. Its stated “objective is to maintain unimpaired the 
American heritage of the free exercise of religion. 

The activities of Religious Freedom Committee are in three main 
areas: 1. To provide the clergy, the laity and the public with factual 
information concerning invasions of the field of religion by agencies 
of government: 

2. To enlist the clergy and laity in measures designed to guarantee 
that no agency or official of government shall engage in activities 
contrary to the first clause of the first amendment: ‘and, if nee essary, 
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to support efforts to carry this constitutional question through the 
courts ; 

3. To provide legal advice for ministers of religion and other per- 
sons whose right to the free exercise of religion may be abridged by 
actions of inv estigating committees or other | gover nment bodies. 

Religious F reedom Committee is concerned with the preservation 
of all the democratic rights of the Constitution believing that freedom 
is indivisible. The bill under consideration here today, S S. 2646, is 
designed to prevent the Supreme Court from accepting appeals and 
rendering judgments in a wide variety of cases 

It strikes directly at the independence of ‘the judiciary and its 
adoption would upset the system of checks and balances constituting 
our basic form of government. 

Mr. Sourwine. May I ask a question ? 

Has your organization been approved by any official body represent- 
ing any religious denomination ? 

Miss Roserrs. Our Religious Freedom Committee is a voluntary 
membership organization, and its membership is comprised of people 
representing, not officially, but by reason of their own views, 32 

Mr. Sourwrne. You have not answered my question. 

The question was has your organization been approved by any 
official body representing any religious denomination ? 

Miss Roserts. I don’t believe that it is correct for any one religious 
organization to require approval by another. I don’t understand that 
approval—— 

Mr. Sourwine. Your organization is not considered a church ¢ 

Miss Ropserrs. It is not a church. 

Mr. Sourwine. Does it purport to speak for any religious de- 
nomination or organization ¢ 

Miss Roserrs. It speaks for itself. 

Mr. Sourwrne. It speaks only for the members, it does not purport 
to speak for, say, the Methodist Church ? 

Miss Roserts. It speaks for itself. 

Mr. Sourwine. Do you have any Catholics in your organization ? 

Miss Roserts. We do not. We have invited many Catholic priests 
to become members. We have not received any response. 

Mr. Sourwtnr. Is there any affiliation between your organization 
and the Methodist Federation for Social Action ? 

Miss Roserrs. Our organization is a completely independent -or- 
ganization, comprising members within and outside the Methodist 
churches and all branches of Judaism. 

Mr. Sourwtne. I say, is there any substantial overlapping between 
your organization and the Methodist Federation for Social Action ? 

Miss Rorerrs. What is the meaning of the word “overlapping” in 
this sense ? 

Mr. Sourwitne. Do you have many members who are also members 
of the Methodist Federation for Social Action ? 

Miss Roserts. We have many Methodists in our group. 

Mr. Sovrwtne. You were assistant recording secretary for the Meth- 
odist Federation for Social Action, were you not? 

Miss Roserts. Mr. Sourwine, I don’t think these questions are ap- 
propriate to the matters we are discussing here. 

We are getting so far afield from the legislative purpose of this 
particular inquiry. 
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Senator Burter. Will you please answer the questions? 

Miss Roserts. I would like to have explained to me why this is 
pertinent, whether I worked with some other organization or not. 

Senator Burier. You are not on trial or under oath or anything. 

Will you please answer the questions, and we can get on with the 
business of this committee. 

Miss Roserts. I will be glad to get on with the business of the com- 
mittee. 

What is the question pending? 

Senator Burrer. I would rather not have any ideas from you as 
to what the legislative purpose of this committee is. 

Miss Roserts. I asked to be heard with regard to Senate S. 2646, and 
that is what I came here to speak for. 

Senator Burier. And when you come here, you will answer ques- 
tions propounded to you by counsel for this committee. 

Mr. Sourwrxe. The last question was whether you had not been 
the recording secretary for the Methodist Federation for Social 
Action ? 

Miss Roserts. I have held that job from time to time. 

Mr. Sourwine. At a time when you were also an official of the 
Religious Freedom Committee ? 

Miss Rozerts. Yes. 

Mr. Sourwrne. At a time when you were also an official of the 
Religious Freedom Committee ? 

Miss Ronerts. Yes. 

Senator Butter. And what was so painful about that? 

Will you proceed ? 

Miss Rorerrs. I will be glad to. 

Senator Butter. I wish you would. 

Miss Rorertrs. As members of Religious Freedom Committee, we 
have a special basis for concern; namely, the possible infringement of 
the free exercise of religion under this proposed legislation. 

The exercise of religion goes beyond belief and faith into service 
or action in accordance with the precepts of one’s belief. Religious 
organizations and leaders, both clerical and lay, must be free to advo- 
cate and apply the principles of their religion. They must be free 
to voice moral judgment on matters of social concern without fear of 
intimidation and harassment by government agencies or officials. 

This concern for religious liberty under the proposed law is not an 
abstraction. There are specific cases now in Federal and State courts 
which arise from actions of religious leaders in the application of the 
teachings of their religion, notably in such matters as integration, the 
advocacy of peace and increased communication among all the people 
of the world. 

For expressing their religiously motivated convictions in these areas, 
individuals and organizations have been harassed, publicly pilloried 
and penalized by State and Federal agencies and investigative com- 
mittees where their final recourse in the maintenance of their consti- 
tutional rights has been appeal to the United States Supreme Court. 

Such legislation as this bill would foreclose such recourse and make 
our citizens the victims of arbitrary temporary political moods, when, 
in the long run, these individuals and groups may have an invaluable 
contribution to make on public discussion of national policy 
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One of the most significant and far-reaching cases in the field of re- 
ligious freedom is now pending before the Supreme Court. It involves 
the California law requiring churches to sign a loyalty oath to secure 
tax exemption. This law enacted by the California Legislature 
violates the separation of church and state. It has the effect of requir- 
ing conformity by the churches. 

Historically, the freedom for churches and synagogues to speak out 
on contemporary issues and bring to bear the impact of their moral 
insights upon society has been recognized to be in the public interest. 

This California law, if upheld, could easily become a precedent for 
those wishing to restrict the moral influence of the churches and syna- 
gogues of the land, encouraging the enactment of similar legislation in 
other States. 

Senate bill 2646 would preclude any review of this dangerous legis- 
lation by the High Court. It is worth noting that the decision of the 
California Supreme Court was by a 4-3 vote, the substantial dissent 
presenting the traditional point of view embodied in the first amend- 
ment to the Constitution. 

A second important case in which the rights of religious conscience 
are central is that of Dr. Willard Uphaus, also pending before the 
Supreme Court. 

Mr. Sourwineg. Is he an official of your organization ? 

Miss Rozerts. No, he is not. 

Mr. Sourwrxe. Do you have any connection with him? 

Miss Roserts. He is a very good iriend of mine, and I have visited 
in his home on several occasions. 

Mr. Sourwine. Isn’t he a former executive director of the Religious 
Freedom Committee? 

Miss Rozerts. No; he has never had 

Mr. Sourwrne. He was never connected with it ? 

Miss Ropers. No; he has never had office in the Religious Free- 
dom Committee. 

Mr. Sourwrne. Is he connected with the Methodist Federation for 
Social Action? 

Miss Roverrs. He is a Methodist layman, and I believe he has 
been active in that group. 

Dr. Uphaus is a layman in the Methodist Church whose life has 
been devoted to religious work. He has been a teacher of religious 
education in colleges and theological seminaries and for many years 
was executive secretary of the National Religion and Labor Founda- 
tion. He is now director of the World Fellowship of Faiths, an 
organization that falls directly within any broad interpretation of a 
religiously motivated group. 

World Fellowship had its spiritual origin in the Chicago World 
Parliament of Religion and brings together representatives of differ- 
ent beliefs for discussion and to further mutual understanding. 

The Uphaus case was brought into court as a result of an improper 
demand by the attorney general of New Hampshire for the guest list 
of the World Fellowship Center at Conway, N. H. Dr. Uphaus 

refused to comply on the first amendment grounds of religious con- 
science and free assembly and was found in contempt. 

The United States Supreme Court sent the case back to New 
Hampshire for dismissal 1n light of its decision in the Sweezy case. 
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When the State court declined to reverse, Dr. Uphaus returned to the 
Supreme Court and is currently applying for relief. 

hs both the California loyalty oath and Uphaus case show, passage 
of this bill could lead to complete chaos and confusion in the definition 
of constitutional rights which ought to be uniform throughout the 
country and not be determined by the many lower Federal or State 
courts. 

Another case of religiously motivated individuals being imperiled 
was that of Anne and Carl Braden. An ancient and previously un- 
used statute of the State of Kentucky dealing with “criminal syn- 
dicalism and sedition” was applied against seven people because of 
actions they had taken in the field of integration; and Car] Braden 
was convicted. 

It is a matter of record that all major religious bodies in America, 
Christian and Jewish, have defined integration as a religious prin- 
ciple and have called upon their members to do all in their power to 
effectuate it. 

The Bradens are communicant members of one of these major de- 
nominations. Their lives have been conditioned by the teachings of 
that church. 

Mr. Sourwrne. Do you know the Bradens personally or either of 
them ? 

Miss Rorerts. The Religious Freedom Committee had communica- 
tion with them when we filed 

Mr. Sourwtne. Do you know them personally ? 

Miss Roserts. I am speaking for the Religious Freedom Committee. 

Mr. Sourwrne. You are speaking for them. 

Do you know the Bradens personally, either of them ? 

Either you do or you don’t. There’s no crime involved. 

Miss Rozerts. Yes, I know the Bradens. 

Mr. Sourwrxne. Do you know Carl Braden to be a member of the 
Communist Party? 

Miss Roserts. I have no knowledge of anybody being a member of 
the Communist Party unless they have told me so. 

Senator Butter. Well, has he told you? 

Miss Roserts. Of course not. 

Mr. Sourwine. All right. 

Miss Roserts. Their attempted application of a relevant Christian- 
ity has been the product of their association with able men in the epis- 
copacy and ministry whom their entire denomination knows and 
recognizes as loyal exemplars of the Christian faith and life. 

The Kentucky Court of Appeals recognized the relevance and 
cogency of the religious motivation by accepting an amicus curiae 
brief filed by Religious Freedom Committee. 

After the Nelson ruling came down from the Supreme Court. the 
Kentucky Court of Appeals threw out the conviction of Carl Braden. 
In any similar or parallel case that might arise in the future, the pro- 
tection of the Supreme Court, which ultimately freed these Christians 
in the advocacy of their religious convictions would be denied. 

One of the sections of this bill would prohibit review by the Su 
preme Court of actions of committees of Congress. 

Considerable damage has been done to the separation of church and 
state and the free exercise of religion by investigating committees of 
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Congress, in spite of the constitutional provision that Congress may 
not legislate in the field of religion. 

Mr. Sourwine. Does your organization still stand for abolition of 
the Senate Internal Security Subcommittee ? 

Miss Roserts. That is a national policy and public information. 
That is right. 

Mr. Sourwine. Allright. 

Miss Roserts. The House Committee on Un-American Activities 
and the Senate Internal Security Subcommittee have subjected clergy- 
men and other religious leaders to unwarranted interrogation concern- 
ing activities they had undertaken in the social application of the im- 
peratives of their religion. They have gone so far as to seek informa- 
tion about private conversation held in a minister’s study. 

Mr. Sourwine. Can you document that charge with regard to the 
Senate Internal Security Subcommittee ? 

Miss Roserts. I can’t present a document. 

Mr. Sourwine. When ! 

What religious leader ? 

Miss Roserts. Just a moment. I want to give you the correct 
information. 

In 1953, in the early spring or late winter, in Boston, in executive 
session, when this committee was chaired by Mr. Jenner, there were a 
number of clergymen from that area subjected to such interrogation. 

Mr. Sourwine. Were you present ¢ 

Miss Roserrs. I was not present. 

Mr. Sourwine. Have you read the record ? 

Miss Roserrs. I have seen the record in the past. I don’t have it 
with me. 

Mr. Sourwrne. You said it was in executive session ? 

Miss Roserts. That is correct. 

Mr. Sourwine. How did you get it? 

Miss Roserrs. Well, perhaps I saw somebody’s account of the rec- 
ord, then. 

Mr. Sourwine. You weren’t there, and you haven’t read the record, 
and yet you venture to say what kind of interrogation ? 

Miss Roperts. I venture to say what kind of interrogation because 
the ministers who reported this are reliable people, and I have con- 
fidence in the veracity of their statements. 

Mr. Sourwine. Go ahead. 

Miss Ronerts. These committees have invaded the field of religion 
by listing religious organizations and individuals as subversive. 

The House committee called professional ex-Communist witnesses 
to give testimony concerning an alleged conspiracy among clergymen 
and lay people to destroy religion. Release of the false testimony to 
the public compounded the evil of this unconstitutional action. 

These committees have issued publications in such a way as to in- 
fluence one side of religious controversy. 

We have grave apprehension that if cases arising from actions of 
committees of Congress cannot be reviewed by the Highest Court of the 
land, encouragement would be given to committees to undertake fur- 
ther incursions into the field of religion. Beyond the damage that 
would be done to church-state separation, freedom of conscience, and 
the rights of those immediately concerned, the resultant intimidation 


could curtail the freedom of the pulpit and the application of prophetic 
religion to the social order. 
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It is widely recognized that these are turbulent times in which the 
country is ee ee a period of internal transition and is facing 
new factors on the international scene. It is no simple matter to estab- 
lish wise social policies for the Nation. 

Surely the insights to be gained from religious conviction through 
the life of worship and prayer and painstaking study have a contribu- 
tion to make to public thought. Any move that inhibits such think- 
ing or seeks to confine it within the patterns of the moment, can hobble 
and stint the ethical development of our Nation, and cripple its wit- 
ness in the world today. 

This issue of abridgment of free expression is not a matter of 
either a liberal or a conservative approach. Both can be useful in a 
time like this; and curtailment of either can harm the national welfare. 
At the present time the trend is to restrict and penalize progressive 
and leftwing views. But it is conceivable that at some future time 
the situation would be reversed. 

We of the Religious Freedom Committee believe that the principles 
of free speech, press, assembly, petition for redress, and religious 
liberty apply to all individuals and groups at all times. These are 

ermanent principles in the American philosophy of life and must 
maintained no matter what the majority point of view or the inter- 
nal or external pressures of any particular period. 

The first amendment guaranties of free expression are essential to 
the preservation of truth and liberty. We believe profoundly in the 
scriptural injunction : 


Ye shall know the truth and the truth shall make you free. 


Senator Butter. Thank you, Miss Roberts. 

Mr. Sourwrine. I have here a letter to Senator Jenner from the 
Honorable Leon M. Bazile of Ashland, Va., enclosing a statement 
regarding the issues now under consideration. 

Senator Burier. It may be placed in the record. 


FIFTEENTH JUDICIAL Crircult, 
Ashland, Va., March 3, 1958. 

Dear SENATOR JENNER: It is gratifying to those who respect the Constitution 
of the United States to know that you are trying to curb the Supreme Court 
which has no respect for that great instrument. 

Three years ago I delivered a speech before.the judicial section of the Virginia 
State Bar Association which set forth my views of what the Court had been 
doing up to that time. It may be of interest to you, and I am enclosing a copy 
of this speech. 

With my best wishes, I am, 

Sincerely, 
LEON M. BaziILe. 


(The text of the speech is as follows :) 


The Constitution of the United States is a written document. <A particular 
section cannot mean one thing at one time and another and different thing at 
another time. 

As Judge Cooley in his great work on the Constitution said: “A cardinal rule 
in dealing with written instruments is that they are to receive an unvarying 
interpretation and that their practical construction is to be uniform. A con- 
stitution is not to be made to mean one thing at one time and another at 
such subsequent time when the circumstances may have so changed as perhaps 
to make a different rule in the case seem desirable. A principal Share of the 
benefit expected from written constitutions would be lost if the rules they 
establish were so flexible as to bend to circumstances or be modified by public 
opinion” (Cooley, Constitution at Limitations (2d edition) 52), 
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The glory of American constitutional law, as we have known it, is that it 
has been built on precedents from the beginning much as a brick wall is 
constructed. 

To our great benefit, those wisemen who founded our Government rejected 
the idea of an unwritten constitution and adopted a written constitution as 
the fundamental law of our Government. 

The written Constitution was intended to be a guaranty against tyranny and 
oppression by the Government, a subject with which our Founding Fathers 
were intimately acquainted. 

American constitutional law, until recently, had been a thing of slow growth. 

As long as the Supreme Court of the United States consisted of great judges 
who had been trained in the law and who were men that, when they ascended 
that Court, put aside the politics with which they had previously been con- 
cerned and became judges who respected the oath that the Constitution requires 
them to take, our system of constitutional law was fairly stable, and when a 
question involving United States constitutional law came before a lawyer he 
knew how to advise his client, and the court before whom that issue came 
how to rule on it. 

What has happened to United States constitutional law in recent years? 

We now and for some years past have had a Supreme Court, the majority of 
whose judges, and apparently all of the judges of that Court, have no respect for 
the precedents of the past not for the language of the constitution which that 
Court is charged with upholding and defending. 

For the benefit of an atheist, it rewrote and added words to the First 
Amendment that are not found in that section. People ex rel. McCuiluam v. 
Board of Education (333 U. S. 203 (1947) ). 

Because of the peculiar views of the late Mr. Chief Justice Stone about 
the desirability of taxing everybody, it upset the law of interstate commerce 
and from this have followed decision after decision by which it has been held 
that people wholly engaged in intrastate commerce are engaged in interstate 
commerce and subject to Federal regulation. 

In the United Siates v. Appalachian Electric Co. (311 U. 8. 377, 61 S. Ct. 291 
(1940) ), that Court upset a long line of decisions to hold that an unnavigable 
stream was in fact navigable and subject to Federal regulation. 

Even Mr. Justice Nathan Cardozo who was an able and even a great judge 
when he was on the New York court of appeals seemed to lose all sense of 
responsibility when he became a member of the Supreme Court. 

In 1935, the Congress passed what is known as the Social Security Act. Un- 
der that act, the United States levied a tax upon the employers and employees 
of the States. It was provided that for any State to obtain any benefit from 
this tax that it had to enact a social-security law which had to be first ap- 
proved by the Federal Social Security Board if it met with the requirements 
of that Board. If the State enacted such a law, then the United States agreed 
to refund to the State or allow the taxpayers 90 percent credit for the tax paid. 

This is a perfectly damnable formula by which the Congress, if so advised, 
could destroy every State in the Union. 

Mr. Justice Cardozo stated the vital issue thus: “Its assailants take the 
ground * * * that its purpose was not revenue but an unlawful invasion of the 
reserved power of the States; and, that the States in submitting to it have yielded 
to coercion and have abandoned governmental functions which they are not per- 
mitted to surrender.” 

These contentions, as we know, were overruled and Justice Cardozo said that 
the States were not coerced into passing approved social-security laws, although 
as we all know, the Commonwealth of Virginia was certainly coerced into pass- 
ing such a law. 

The fact that Mr. Justice Cardozo had his tongue in his cheek when he wrote 
this opinion is illustrated by what he said near the end of his opinion (301 
U. S. 590): “In ruling as we do, we leave many questions open. We do not 
say that a tax is valid when imposed by act of Congress, if it is laid upon the 
condition that a State may escape its operation through the adoption of a statute 
unrelated in subject matter to activities fairly within the scope of the national 
policy and power. Nosuch question is before us.” 

Can you conceive of any question which the present court would hold was not 
within the scope of national policy and power? 

Mr. Justice McReynolds who was by far the ablest member of the Court with 
unerring precision pointed out the consequences of this iniquitous opinion (301 
U. 8S. 609): “By the sanction of this adventure, the door is open for progres- 
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sive inauguration of others of like kind under which it can hardly be expected 
that the States will retain genuine independence of action. And without in- 
dependent States, a Federal union as contemplated by the Constitution becomes 
impossible.” 

The late Mr. Justice Jackson was admittedly a man of ability but in Wickard 
v. Filburn (317 U. 8S. 111, 63 S. Ct. 82 (1942)), he held that under the Wheat 
Quota Act, that if a man raised more wheat on his farm than the quota assigned 
him that he was subject to the penalty imposed by the Federal Control Act 
even though all of the wheat raised was used on his farm and not one grain 
thereof went into commerce. 

He said (317 U. S. 128): “But if we assume that it is never marketed, it sup- 
plies a need of the man who grew it which would otherwise be reflected by 
purchases in the open market. Homegrown wheat in this sense competes with 
wheat in commerce. The stimulation of commerce is a use of the regulatory 
function quite as definitely as prohibitions of restrictions therein. This record 
leaves us in no doubt that Congress may properly have considered that wheat 
consumed on the farm where grown if wholly outside the scheme of regulation 
would have a substantial effect in defeating and obstructing its purposes to 
stimulate trade therein at increased prices. 

Is there anything that remains intrastate commerce? 

Possibly not, if Congress claims it, under such reasoning as this. 

Thus, under the wage and hour law, intrastate transactions become subject 
to that law as we saw in Mitchell v. Volmer Co. (75 S. Ct. 860 (1955) ), which 
caused Mr. Justice Minton to declare in his dissenting opinion: “Reliance upon 
this Court’s opinions becomes hazardous business for lawyers and judges, 
not to mention contractors who are not familiar with the vintage test.” 

Other examples of the destruction being worked by that Court could be 
multiplied, but I shall refer to only one other case which is probably the 
most disgraceful act engaged in by any court. That is the decision in Brown v. 
The Board of Education (347 U. S. 483, 74 S. Ct. 686 (1954)), in which the 
Supreme Court of the United States whose members are by article VI of the 
Constitution to “be bound by oath or affirmation to support this Constitution,” 
overruled well-considered and rightly decided opinions by such judges as Mr. 
Justice Henry Billings Brown, concurred in by Mr. Justices Stephen J. Field, 
Horace Gray, George Shiras, Jr., Rufus W. Peckham, Edward D. White, and 
Mr. Chief Justice Melvin W. Fuller, and by Mr. Chief Justice Taft concurred 
in by such judges as Oliver Wendell Holmes, Willis Devanter, James Clarke 
McReynolds, Louis D. Brandeis, George Sutherland, Pierce Butler, Edward 
T. Sanford, and Harlan Fiske Stone on the authority of certain psychology and 
sociological books written by men who have no knowledge of constitutional law 
and who have been accused by Senator Eastland of being Communists or be- 
longing to Communist-front organizations. 

Never before has any court so debased itself as has the Supreme Court of 
the United States. 

We well may tremble for our future when we realize that into the hands 
of such irresponsible politicians has been committed the power to be the final 
arbiter in the construction of the fundamental law under which we live. 

The only consolation that we can take in this matter is that no one can be 
expected to respect any opinion rendered by a court that has no respect for the 
opinions of its great predecessors. 


Clarence Mitchell, NAACP. 
TESTIMONY OF CLARENCE MITCHELL 


Mr. Mrrcnety. I am Clarence Mitchell, director of the Washing- 
ton Bureau of the National Association for the Advancement of 
Colored People. I am accompanied by J. Francis Pohlhaus, counsel 
of the Bureau. 

I apologize that our fellow Marylander, Mr. Marshall, who was 
supposed to present this statement, cannot be here, because he is work- 
ing on some matters in our Arkansas school cases. But, with your 
permission, Mr. Chairman, I would like to read it. 

Senator Butter. You may proceed. 





LIMITATION OF APPELLATE JURISDICTION 487 


STATEMENT OF THURGOOD MARSHALL, READ BY CLARENCE 
MITCHELL, DIRECTOR, WASHINGTON BUREAU, NATIONAL ASSO- 
CIATION FOR THE ADVANCEMENT OF COLORED PEOPLE, ACCOM- 
PANIED BY J. FRANCIS POHLHAUS, COUNSEL 


Mr. Mircuenyi. Mr. Marshall’s statement is as follows: 


I have been requested by the National Association for the Advancement of 
Colored People to testify in opposition to 8S. 2646, a bill to limit the appellate 
jurisdiction of the Supreme Court in certain cases. 

This bill proposes to deprive the Supreme Court of jurisdiction in the fol- 
lowing five areas: 

1. Actions of congressional committees ; 

2. Actions of Governmental agencies established by Congress to deal with 
subversion among employees of the executive branch ; 

3. All State laws dealing with subversion within the State’s borders; 

4. All regulations of school boards dealing with subversion among teachers; 

5. All State provisions dealing with the admission of lawyers to practice. 

As this committee knows, and as Members of the Congress also know, the 
National Association for the Advancement of Colored People and its lawyers 
are particularly interested in protecting the rights of Negroes from unconstitu- 
tional acts and deprivation of rights contrary to the 14th amendment. We are 
likewise interested in the fullest protection of due process and equal protection 
clauses of this amendment. 

The present bill would deprive the Supreme Court of jurisdiction to review 
the legality and/or constitutionality of the rules, bylaws, and regulations 
adopted by school boards or similar bodies concerning subversive activities 
among its teachers. 

This particular provision gives alarm to all of us interested in academic free- 
dom. It is particularly dangerous to allow local school boards under the guise 
of curbing subversive activities to penalize teachers for belonging to such organ- 
izations as the NAACP. 

Mr. Mrrcneti. I might say, Mr. Chairman, because you are exposed 
to a different climate on this sort of thing in our State of Maryland, it 
may seem a little fantistic to you that a person who is a teacher could 
be penalized and called subversive for being a member of the NAACP. 
Yet, there is such a statute in the State of South Carolina, which 
would deny employment to teachers and other State employees who are 
members of the National Association for the Advancement of Colored 
People. We undertook to take that case to the Supreme Court on 
behalf of some of the teachers. After we got past the district court, 
the State legislature very hurriedly revised the law so that it didn’t 
mention the NAACP specifically, but had the same general purpose. 
I assume we may very well have to start from scratch again. Such 
State action is a very old kind of thing, and yet there it is, as a matter 
of record. NowI return to Mr. Marshall’s statement: 

Such punitive action against teachers has already been tried in the States 
of Georgia and South Carolina, It is being contemplated in other States. Those 
unlawful penalties against public-school teachers are brought about solely because 
of opposition to programs of school integration. 

It is our belief that public-school teachers should not be made the goats of 
the struggle between segregation and integration. We also believe that these 
teachers should not be penalized for belonging to organizations which at the 
whim of the local school board could be declared subversive. Such a rule would 
require all public-school teachers to belong to only those organizations meeting 
the approval of the school board. Needless to say, any organization established 
to raise teachers salaries or to protect them from unfair administrative action 
might easily be characterized as subversive under such broad authority. Other 


possible ramifications of such power to abuse the rights of individuals need 
not be emphasized. 
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The same protest must be made against section 5 of said bill which would 
leave local and State boards free to penalize lawyers on the alleged ground that 
they belong to subversive organizations or were acting in opposition to local 
State laws already declared unconstitutional by he United States Supreme Court. 

Mr. Sourwtne. Does that mean you do not approve of home rule 
with respect to the admission to the bars of supreme courts ? 

Mr. Mircuett. I followed with great interest, Mr. Sourwine, the 
exchange between Senator Butler and Mr. Ober as they were discuss- 
ing the proposed bill which Senator Butler has introduced. | ; 

think I can see, Senator Butler, what you have in mind with 
reference to trying to protect the courts against abuse by lawyers. 
But our experience indicates that passage of your bill would be a very 
unfortunate development for all lawyers who are interested in civil 
rights in the Southern States. I would like to leave with you, 
Senator 

Seantor Butter. This is for—you mean just a transitory thing? 
My bill goes to permanent admission to the courts. 

fr. Mrrcuet.. I understand that. 

Senator Burier. You are speaking now of an appearance maybe 
once in 10 years, or 5 years, or something ¢ 

Mr. Mircuett. No, Senator. I am speaking of a rather well- 
organized campaign which is now going on in the South for the pur- 
pose of preventing colored lawyers, or any other kind of lawyer, from 
representing people in civil rights cases. There is such a statute now 
in the State of Virginia which we have challenged. So far our ob- 
jections to that law have been upheld by a three-judge court. I 
assume the State will take it up to the Supreme Court. 

Senator Butter. What is the nature of that statute? 

Mr. Mircue.t. That statute operates in such a manner as to prevent 
lawyers from representing people in school desegregation cases. 

Senator Butter. That would have no relationship to what I am 
talking about. 

Mr. Mircue.zt. Well, I think it would, Senator, in this respect. 
Undoubtedly, the State of Virginia very quickly after your bill be- 
came law, would undertake to set up a requirement which would 
effectively prevent colored people from becoming members of the bar. 
We have already got the rudiments of that in the State of Georgia. 

For example, we have won in the courts the right of Negroes to get 
into the University of Georgia Law School. The State has now 
retaliated by passing a requirement which means that before an ap- 
plicant can get into the law school he must get approval of certain 
pecple who are white. Obviously, they would not agree to letting 
1im in. 

Senator Butter. That is true of any State. Any State has the 
requirement, has a right to say that a man must have certain educa- 
tional qualifications. But you wouldn’t trust the highest court of a 
State to rule on that question and rule honestly on it? Have you lost 
all faith in State courts to rule on questions of that kind? 

Mr. Mircnetz. No. 

Right here, I think it might be a good idea for me to get off one of 
these little exchanges I heard once. Somebody asked whether colored 
people are in favor of States rights. The person who was asked the 
question said, “yes, Negroes are in favor of States rights, as long as 
they have some rights in the States.” 
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I think as it applies to Maryland, there wouldn’t be any question 
that our court of appeals w ould be fair and would handle these matters 
in an objective manner. But the record would show that this is not 
the case in the States where we are currently trying to get compliance 
in the Supreme Court decision in the school segregation case. 

Mr. Sourwrne. Are you saying in substance that there are States 
in the Union from whose supreme courts you would not expect to get 
a fair decision ? 

Mr. Mircuetz. I would not only say that, but that there are States 
from whose supreme courts we have not gotten fair decisions. 

Mr. Sourwine. Therefore, your decision is that from the standpoint 
of your organization, at least, State courts cannot be trusted in this 
field, and there should be a single Federal rule? 

Mr. Mrrcrevi. Well, I would say we have not studied this par- 
ticular bill because, of course, it was introduced only yesterday. But 
in listening to the exchange, I would think that we would feel that 
States could not be entrusted to determine whether an individual’s 
United States constitutional rights had been violated by action de- 
priving him of his right to be a member of the bar. 

Senator Butter. In other words, you don’t believe you can get due 
process from the State? Everything has to be settled or it is not due 
process ? 

Mr. Mrrcueii. No, I would say only in some instances, Senator, we 
wouldn’t get due process from the State. I think that is amply sup- 
ported by the record. We would certainly not expect to get due 
process in Mississippi and I can take the rest of today explaining 
why that is true. 

Mr. Sourwrne. I didn’t mean to argue with you. I just wanted the 
record straight as to what your position was, 

Mr. Mrrcneti. I appreciate that, and if the chairman is willing to 
accept an official statement on behalf of our organization with refer- 
ence to this particular bill, I can do that by mail. But I am reason- 
ably certain that it will be the same as what I have stated. 

I now return to Mr. Marshall’s statement : 

As long as Negroes in States such as Mississippi, portions of Alabama, and 
portions of Louisiana are being effectively denied the right to vote, they are 
denied redress through normal political avenues such as State legislatures or 
elected officers of the executive branch of State government. Their only re- 


course for protection against unconstitutional acts of oppression in violation of 
the 14th amendment is through the courts and, ultimately, the United States 


Supreme Court. 

Mr. Mrrcuet.. I forgot to mention, Mr. Chairman, if I could digress 
a minute, that there is one significant thing I hope you earnestly will 
consider as you study the bill that you have offered. 

Last year, when the Congress was considering the civil rights bill, 
we who were advocating passage of that legislation did not seek an 
amendment to it which would have anything to do with the jury sys- 
tem. I think that some people who were less enthusiastic about the 


civil rights bill than we were did see jury service as a thing which re- 


quired some attention, and accordingly an amendment on the jury 
selection system was made a part of the law. 

Now, the purpose of that amendment was to make the standards on 
selecting Federal jurymen in the States consistent. It would seem to 
me that if the Congress has expressed the intention to standardize the 
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jury selection system in Federal courts, it would be moving in the 
other direction if we withdraw Federal protection from the conditions 
that control the admissions to the State bar. 

I might add as a little note of interest in that, one of the first groups 
to benefit in this part of the Federal law was a group of white women 
in the State of Mississippi, who wanted to serve on juries and had not 
been previously permitted to serve because they were women. 

Mr. Pontnavs. I think it would be better to say it was to make uni- 
form the Federal practice, rather than to make conform to State prac- 
tice. This did not, of course, affect State law. 

Mr. Sourwrne. I wasn’t aware that it had affected State law or 
State juries. 

Mr. Pontnavs. That is correct. 

Mr. Mrrcnett. I am happy to be straightened out on this, and that 
shows the value of appearing with counsel. 

But I do think the point is still applicable, that obviously, the in- 
tention of Congress was to provide greater opportunities for people 
to serve on juries in areas where it was thought that they were denied 
such opportunities because of race, and I would think that you could 
logically extend that to the question of practicing before the bar. I 
don’t differentiate between State and Federal courts, as some people do. 

Mr. Sourwine. You do not? 

Mr. Mrrcuetu. I think—as some people do. I think that to say, as 
was said earlier, that the State would not be permitted, or rather, a 
man wouldn’t be permitted, to practice before a State bar, but could 
practice before the Federal bar is sort of unrealistic. It would cer- 
tainly be meaningless to many of our people in the South who want 
to practice before both types of courts and who would be rather effec- 
tively stopped from practicing if some of the States had this power 
to declare their actions subversive and so forth. 

Mr. Sourwine. You are aware, aren’t you, that the Congress would 
have no power to pass any law respecting State juries or State courts? 

Mr. Mrrcnei. I would say there certainly isn’t any way that the 
Congress could be prevented from safeguarding the rights of in- 
dividuals to enjoy whatever constitutional benefits they are supposed 
to have in State courts as members of the bar, just as it protects the 
right to vote, and things of that sort. 

Mr. Sourwine. That is your opinion ? 

Mr. Pontuavs. I would like to question the statement made by 
Mr. Sourwine. 

Congress has passed a law which is on the books, title 18, section 
243, which makes it a criminal offense to bar anyone from a State 
jury because of race, creed, or color, so in the enforcement of the 14th 
amendment, certainly Congress has the right to make laws which 
affect the makeup of State juries. 

Mr. Mrrcuett. I would say our organization has won a great many 
cases before the Supreme Court on the Grounds that Negroes were 
systematically barred from jury service by the States. 

Senator Burier. There have been such cases from our State, I 
think. 

Mr. Mrrcnet. I am sorry to say that is true. I am happy to say, 
however, that times have changed a great deal, and I couldn’t con- 
ceive of one arising in Maryland at this time. 
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Senator Butter. Well, you live and learn, so keep on going, be- 
cause I thought there would be very little opposition to a bill of the 
character of the one that I introduced. I thought it would be so funda- 
mental that a State would have the right to say who would practice 
before its own courts. 

Mr. Mrrcueti. That was the reason, Mr, Chairman, that I asked 
for an opportunity to submit a letter on this. 

Senator Butter. I would like to have it for purposes of the record. 
But are we going to preempt all State activities and just completely 
obliterate the States because some injury may fall to one segment of 
the public or the cther? Do we just give up our ‘whole system of 
government and forget it because we don’t trust anybody ? 

Mr. Mircnett. I don’t think we can make an extravagant conces- 
sion like that. 

Senator Burrier. That is what it would lead to. 

Mr. Mireney. I don’t think it would. The reason I asked for an 
opportunity to submit our position in writing is because I listened 
to an exchange between you and Mr. Ober, and I was so surprised 
when you both seemed to indicate your bill wouldn’t create much objec- 
tion that I thought perhaps I hadn’t heard all of the reasoning behind 
it. I would like to submit something that represents our mature 
judgment. 

Senator Burier. I would certainly like to read it. 

Mr. Mirernert. I must say in all honesty, Senator, that I think your 
bill would be, from what I have heard of it, a very dangerous thing 
for colored people in the South. 

Senator Burier. That judges of the highest courts of the States, who 
have taken a solemn oath to uphold and defend the law, and the Con- 
stitution of the United States and of their own States, would deliber- 
ately render opinions discriminating ? 

Mr. Mrrcnett. Iam sorry. There has been a long history of doing 
that. 

Senator Burier. I don’t think I would go that far. 

Mr. Mircneti. As a matter of fact, we wouldn’t be around here 
and it wouldn’t be necessary for Congress to pass, as it did, this civil- 
rights bill if we did not have a problem. 

Senator Burier. Do you mean to tell me you have a long history 
of the supreme courts of several States 

Mr. Mircuetu. I am sorry to say that is true; yes. I am sorry to 
say that there is an appalling number of such situations. 

For example, only recently, the United States Supreme Court finally 
reached a decision that a colored man who had been trying to get into 
the University of Florida for 9 years should be admitted, and the 
Florida Supreme Court 

Senator  Aemrcha That is an entirely different field. They have a 
right to decide what they want and you have a right to go to the 
supreme court because that is a State-supported institution, and pub- 
lic funds are in it. 

Mr. Mircuety. Well, I think that we have been confronted with 
this kind of situation in the South. First, there has been a systematic 
denial of the right to vote, which has effectively prevented people 
with our point of view from having any influence on State legislatures, 
city councils, and governors. 
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In order to get out of that predicament, we have given legal assist- 
ance to people who wanted it in taking their cases to the courts, and 
that has met with a considerable amount of success. The opposition 
now has embarked on a program to choke off the court action. If the 
opposition succeeds in choking off the court action, having already 
choked off other possible avenues of redress, through the legislature, 
they will effective prevent people from getting any kind of redress. 
It certainly is a very realistic situation with us, that we would expect 
there would be that kind of action. 

Senator Burier. A well-qualified young man, a graduate of a fine 
college, with no record of any kind, you think that the supreme court 
of any State would say that he was not worthy to practice law ? 

Mr. Mrrcuetu. I am sorry to say that the Supreme Courts of the 
States of Tennessee and Arkansas and Georgia, if they upheld the laws 
that are now on the books, would be forced to reach that kind of a 
conclusion in a great many instances, where individuals would be 
before them for violating certain statutes. These statutes, of course, 
are aimed at preventing lawyers from representing people in civil- 
rights cases. 

Senator Butier. Certainly the State has the right now, if he is en- 
gaged in criminal or corrupt activity, to bar him. 

Mr. Mrrcnetx. That is just the point. You see, in some of these 
States, it is a criminal offense to seek integration in schools. I have, 
for example, a very enlightening document that Mr. Pohlhaus pre- 
pared on the various State laws, over 100 of them, that have been 
enacted since the Supreme Court decision in school desegregation cases 
in 1954. In many, many instances, these statutes make it a crime for 
an individual to try to seek integration in various walks of life, such 
as schools, buses, and things of that sort. 

In Georgia, for example, it is possible to have the State bureau of 
investigation move in and arrest people who undertake to do some- 
thing. 

Senator Butter. Well, all right. 

Mr. Mircnetn. Well, to conclude Mr. Marshall’s statement: 

Bill 2646, viewed in the light of the existing circumstances in some areas of 
this country, could be the opening wedge in a determined effort to destroy the 
effectiveness of our judicial system. While such action would almost certainly 
nullify the 14th amendment insofar as Negroes and certain minorities are con- 
cerned, it would eventually lead to the possibility of unrestrained action by 
State government against any group that might at the time be in disfavor. This 
to my mind is the opposite of constitutional government as intended. 

We. therefore, urge as strongly as we can that mere disagreement with cer- 
tain decisions of the Supreme Court should not be sufficient to start toward the 
complete restriction of the jurisdiction of that Court. 

Mr. Mrreners.. Mr. Chairman, if you care to have me do so, I could 
leave with you personally, or for the record, whichever way you 
prefer it, this summary of the State laws. 

Senator Rutier. I think i is a little out of the scope of this par- 
ticular hearing. 

Mr. Mrrcretz. I would like you, personally, to see it. 

Senator Butter. I would like to read it, yes. But I don’t think 
it should go into the record. It is a little out of the scope of this 
inquiry. 

Mr. Mrrcnetx. I didn’t necessarily think it should go into the 
record, but I do think it has a bearing on your bill. 
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Senator Butter. Thank you, Mr. Mitchell. 
Now we have Miss Rony and Mrs. Ballard. Are they both present? 
Mrs. Bauiarp. I am Mrs. Ballard, from Ilchester, Md. 


STATEMENT OF MRS. L. W. BALLARD, ILCHESTER, MD. 


Mrs. Bauuarp. I am Juliet Brook Ballard, Mrs. Lyttleton Ballard 
of Piney Branch Road, Ilchester, Md. Before my marriage, I was by 
profession a social worker, and I have my bachelor of arts degree in 
economics and sociology from Randolph Macon Woman’s College, 
and I have done most of my work for my master’s degree at the Rich- 
mond School of Social Work. 

I asked to come, because I felt that I must, that I was impelled to. 
I know so many people who, like myself, are seriously concerned at 
the opinions and recent decisions of the Supreme Court and we all 
feel that it is going to change our way of life. Most of us don’t know 
what to do about it. We talk with each other, but we are not used to 
this. We are used to having orderly process, in which someone takes 
care of subversion. I feel that it has come to such a crisis that we, 
the little people, need to speak too. I am one of the little people. 
I know that there are many who feel like I do. 

Now, I have made my statement rather short. I have tried to 
crystallize it, because I feel that is kinder to you and me, both. 

I feel that one of the most basic of human rights is that of self- 
protection against those seeking to destroy us. That is also true in the 
case of a whole people. By those agents they choose, they protect 
themselves. 

Power is vested directly in the people. Those agencies they directly 
choose and persons whose authority stems closely through those they 
choose, therefore, most truly represent their wishes. The committees 
of Congress are more truly the people’s agents than the members of 
the Supreme Court and, in the case of immediate protection of our 
people against subversion, the power of the people is vested in these, 
their direct agents. 

This same is true in regard to offices of a State dealing with sub- 
version, to school bodies seeking to keep their institutions free of 
subversion, and to the executive branch of our Government. In the 
same connection, bar associations have a right to establish their own 
requirements, depending on this basic right of all humans. 

Senator Burier. Mrs. Ballard, I am very proud to be your Senator, 
or one ofthem. I think you have spoken very well. 

As you have seen from sitting in the room today, there are so many 
crosscurrents, there are so many rights that must be considered. I 
think that the Supreme Court of the United States, itself, has held 
that the first right, of course, is the right of self-preservation. 

Mrs. Batiarp. That is what I wished to make plain. 

Senator Butter. We are all mindful of that. We are going to try 
to do it without destroying the rights of others, and I think it can be 
done. It is going to take a lot of consideration and a lot of thought 
and study. I, indeed, have been enlightened this morning. I have 
been very happy that I have had the Chair this morning to be more 
acquainted with some of the crosscurrents. I thought I was pretty 
well up on what is going on in America. I think I have learned a lot 
this morning. I have been very happy to be here. 
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I concur in your opinions. I don’t know that I would support this 
bill, because this bill may be a little too broad in its sweep. As Mr. 
Ober has very learnedly said, some of these things can be taken care of, 
in other ways. ; 

I must agree with you, in purely local] State affairs, where there is 
no grant of power whatever in the Constitution for the Government 
of the United States to have anything to do with it, I can’t see why the 
people can’t run their own States. 

Mrs. Batiarp. When I was in college, I was interested in political 
science, and I took quite a few courses in it. 

We had a very sound department at Randolph Macon Women’s 
College, which at that time was one of the 7 or 8 leading women’s 
colleges inthecountry. I think it still is, but I haven’t kept up with it. 

It was dinned into us by Mr. Peak, our political science professor, 
that this Government, which is the finest government, in my opinion, 
that has ever existed in the world, was based on the tripartite system, 
legislative, executive, and judicial. 

In my opinion, the judicial group has taken over functions of the 
legislative and executive, as has been brought out so clearly. 

Senator Burier. You have a lot of company in that thought. 

Mrs. Batiarp. That is how I feel: That it 1s just the duty of every 
citizen to speak out at a time of crisis. 

Such a time of crisis has come to us. 

There is one other thing I would like to add: I have noted as I 
followed cases and proceedings and whatnot, that sometimes those 
who do not wish to answer the questions of congressional committees, 
and who don’t do it on grounds of fifth amendment, and other reasons, 
make reference to our Founding Fathers, and to their principles, and 
when you get through, the idea of associating somehow associates 
with them. I particularly call your attention to the case of Henry 
H. Collins, who, when he was questioned, before the House Un-Ameri- 
can Activities Subcommittee regarding Communist espionage in the 
United States, declined to answer quite a few questions. But he also 
brought in the fact that one of his great-uncles was an aide to General 
Washington. 

Now, I think in view—as I say, that is not just one instance. It is 
one I am bringing up so you will see what I mean. 

I think in view of that and the fact that people who don’t feel it is 
their duty to answer questions, and who don’t feel it is their respon- 
sibility to take the interest of their country to heart, I feel we should 
also look at the little people like myself, who feel one has a responsibil- 
ity and a privilege to answer the questions of a committee concerning 
our country’s welfare. 

For that reason, I wish to note that I come down from President 
Washington’s brother. 

Senator Butter. Thank you ever so much, and I wish that there 
were more like you; although I have a hunch that there are many, 
many more like you behind you who haven’t come forward. 

Mrs. Batxarp. That is just it. They don’t know what to say. 

Senator Butter. We were very happy to have you. Thank you. 

The committee will stand in recess until 2: 30. 

(Whereupon, at 1:30 p. m., the committee recessed, to reconvene 
at 2:30 p. m., the same day.) 
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AFTERNOON SESSION 


Senator Burier (presiding). The subcommittee will come to order. 
Senator Jenner? 


Senator Jenner. At this time for the record I would like to insert 
an article appearing in the Indianapolis Times of February 16, 1958. 

Senator Butier. It will be so ordered. 

Senator Jenner. Written by Mr. Lekrone. Also, one from the 
Standard Times of New Bedford, Mass., dated January 28, 1958, an 
editorial. 


Let the record show that these editorials are duly admitted as part of 
the record. 


One from the San Diego Union, dated Thursday morning, Febru- 
ary 20, 1958, an article editorial. 

And one from the Los Angeles Examiner dated February 27, 1958, 
stating “Jenner bill would curb the Supreme Court.” 

From the Fort Wayne Sentinel, Fort Wayne, February 14, 1958. 
“The Supreme Court Is In the Frying Pan.” 

One from the New Orlando Sentinel, dategl Saturday morning, Feb- 
ruary 15, 1958, “Mule Blood and the Supreme Court. 

From the Indianapolis Star, dated February 18, 1958, an article by 


Holmes Alexander, and another from the Indianapolis Star, of Febru- 
ary 16, 1958, “Preview of Bedlam.” 

Another from the New York Times of Sunday, March 2, 1958, en- 
titled, “Bill Called Peril to Supreme Court.” 

(The articles referred to are as follows:) 


{From the Indianapolis Times, February 16, 1958] 


Editor’s notes—By Walter Leckrone 
Is SUPREME Court Too SUPREME? 


The United States lived in fear of sudden attack by the mighty armies of a 
foreign dictator and had begun a “crash program” of rearming against that threat. 

Foreign economic aid was being sought by some other nations and the dominant 
faction in our national administration favored granting it, and was also quietly 
planning to use United States troops to give foreign military aid as well. 

The United States Supreme Court was arrogantly overriding State laws and 
courts with a stream of decisions that in effect enacted new statutes and nullified 
portions of the United States Constitution, in furtherance of its new doctrine 
that all power belonged in the Federal Government, especially in such times of 
national crisis. 

I am describing, of course, and quite sketchily, the situation that existed 158 
years ago, around 1800, 

The foreign dictator was Napoleon, not Khrushchev. 

No power in Europe seemed capable of withstanding him. History ultimately 
proved he had never had the slightest intention of attacking the United States, 
although it was never clearly revealed just where the idea that he might, 
apparently held exclusively on this side of the Atlantic, originated. His diplo- 
mats did try to soft-talk the United States out of a gift of $50 million in foreign 
aid, but they didn’t get the money. 

The crisis was represented as real enough at home, though. Appropriations 
were rushed through Congress and an Army raised. The aging, and by this time 
a little childish, national hero George Washington was summoned from his well- 
earned retirement to nominal command of it, although Alexander Hamilton held 
the actual command. 

Mr. Hamilton himself apparently did not consider the French menace a very 
grave one. At least he was deep in schemes of his own to use this emergency 
United States Army in wars against Spain and perhaps Portugal to drive them 
out of their Latin American colonies, where obvious commercial prospects existed. 

Against this background, meanwhile, the Supreme Court busied itself with 
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subversive activities. In its then well-established view, any disagreement with 
Federal Government was subversive activity, and any open criticism of any 
official act was a crime punishable by fine and imprisonment. It relied for this 
opinion on the alien and sedition laws * * * which courts ever since have held 
plainly violated the Constitution * * * but its members added what amounted 
to legislation of their own to the already harsh terms of those dubious statutes. 
Samuel Chase, of Maryland, a lame-duck political hack appointed to the court 
in 1796 and sometimes described as the worst of all United States Supreme Court 
Justices, was so enthusiastic in this respect that he sometimes refused to let 
witnesses or counsel be heard in defense of those accused and occasionally 
pronounced them guilty before their trials. 

Already, though, the Supreme Court, whose powers and functions are only 
vaguely defined in the Constitution, had begun to assume powers which rested 
solely on its own decision that it had such powers. It was abruptly reversed 
by congressional action as soon as Thomas Jefferson became President in 1801 
and undertook to reestablish constitutional government. The foreign menace, 
too, sort of faded away soon afterward. 

That was not, even then, the first clipping of judicial wings by the power 
of the people through their legislatures. The 11th amendment, ratified in 1795, 


had forbidden the Court to hear cases filed by an individual against a sovereign 
State. 


It may not, indeed, be the last. 

Last week the United States Senate Judiciary Committee set public hearings 
on the bill introduced last session by Indiana Senator Jenner to restore the Su- 
preme Court to proportions it originally was intended to hold. 

This, too, concerns subversive activities. 

Alarmed by repeated proof that Communists who actually are agents of a hos- 
tile foreign government had wormed their way into scores, possibly thousands, 
of key positions in national and local governments. Congress, and 42 of the 48 
State legislatures, had enacted laws providing means of getting rid of them 
and protecting national and State governments against their dangerous infiltra- 
tion. 

In 10 decisions within 18 months the United States Supreme Court virtually 
nullified all those laws, both State and national. Reversing 15 Federal and State 
supreme court decisions, and overruling the United States Congress and 42 
State legislatures, the Justices held that a State cannot make a law against 
subversive actions because the Federal Congress has preempted that field, a novel 
and highly dangerous doctrine even apart from the Communist area. (By the 
same reasoning a State could not have an income-tax law because the Federal 
Government has one.) 

It went on from there to make it all but impossible for a Communist, even a 
proven traitor, to be fired from any public job, National, State or local; to make 
convictions under most existing Federal anti-Communist laws so nearly impos- 
sible that most pending cases have been dismissed, including one in Indianapolis; 
to hamstring any congressional investigations of Communist activities in or out 
of Government, and almost, if not quite, to forbid even asking any officeholder 
or seeker if he is a Communist. 

Chief Justice Earl] Warren and Justices Hugo Black and William Douglas 
concurred in all 10 of these remarkable decisions, Justice Felix Frankfurter in 
9 and Justice John M. Harlan in 8 of them. Only Justice Tom Clark was against 
as many as 7 of them, Justice Harold Burton against 3 (and for 6) and Justice 
Harlan against 2. The Court was overwhelmingly in accord with this whole line 
of thought. 

Contrary to popular belief, the Supreme Court is not completely supreme. 

It is subject to many of the checks and balances so carefully and so thought- 
fully established in the Constitution, even though, since its very first term as a 
court, it has steadily undertaken to enlarge and expand its own powers by its own 
decisions. 

The Constitution, as amended, provides that the Supreme Court shall have 
“original jurisdiction” in any case involving an ambassador, a minister or a 
eonsul to a foreign power, or in any case brought by a State. But, it goes on, “in 
all other cases” it shall have jurisdiction to hear appeals from lower court deci- 
sions “with such exceptions and under such regulations as the Congress shall 
make.” 

Senator Jenner’s bill proposes to make “such an exception.” 

It simply, and in very few words, provides that the Supreme Court shall have 
no jurisdiction or authority to review or to rule upon any appeal of any case 
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that involves actions or rules or procedures of Congress, or State or local author- 
ities or laws, or boards of education, in cases against subversive activities. 

The bill in short, proposes by completely legal and constitutional procedure to 
take away from the Supreme Court all powers to interfere with American de- 
fenses against communism—quite frankly on the grounds that it has shown it is 
not to be trusted with such powers. 

While this bill applies only to this one category of cases its enactment into 
law might, it seems to me, have effect of nudging the Supreme Court back into 
some measure of the balance contemplated when it was created. 

Its passage would, at the very least, establish again that the people of the 
United States possess the ultimate power over any of the governmental agencies 
they have created. 

For a Court which has been able, as this one did, with nine perfectly straight 
faces, to decide that professional baseball is a sport and not a business while pro- 


fessional football is a business and not a sport, many Americans consider such a 
measure of reform away past due. 


[From the Standard-Times, New Bedford, Mass., January 25, 1958] 
Courts AND COMMUNISTS 


The magazine National Review has commented editorially on what surely 
must seem to international observers both East and West, as a continuing 
oddity of American life, namely, that this country treats Communists so much 
better than it does former Communists. 

The publication stated, “No one ever bothered Louis Budenz when he was 
managing editor of the Daily Worker, but he has been hounded, badgered and 
denounced since his break with the (Communist) Party. 

“Hardly a week goes by without+*the freeing of jury-convicted Communists by 
judges who seem to think that the first amendment guarantees the right of trea- 
sonable conspiracy. Meanwhile, former Communists who have proved their re- 
found loyalty by deeds as well as words are rewarded by joblessness or jail.” 

Among those who went to jail, of course, were David Greenglass and Harry 
Gold, the two key witnesses whose testimony uncovered the Rosenberg espionage 
ring and who have, for 8 years, fully cooperated with the FBI and the other 
yovernment agencies. They still sit in the prison to which they were sentenced 
in the Rosenberg trial. Under the law, Greenglass was eligible for parole 3 
years ago, but the Federal Appeals Board has refused it. 

It is noteworthy that although herculean “liberal” efforts were made to free 
the Rosenbergs, no strident voices of protest are raised over the continued im- 
prisonment of Greenglass and Gold. 

The unrepentant make out much better. The Supreme Court reversed the 
convictions of 14 California Communist leaders who have been found guilty of 
violating the Smith Act and freed a union official who had been convicted of 
contempt of Congress after refusing to identify Communists in the labor move- 
ment. The High Court also reversed the contempt conviction of a New Hamp- 
shire lecturer and author who refused to answer questions of the State’s attorney 
general in an investigation of alleged subversive activities. 

Further, the Supreme Court set aside the Pennsylvania conviction of Pitts- 
burgh Communist leader Steve Nelson, a ruling which had the added effect of 
suspending the sedition laws of 42 States, Alaska, and Hawaii. A majority of 
the same course also decided that aliens who have been under a final deporta- 
tion order for 6 months may not be directed by the United States attorney 
general to cease Communist activities. 

These are a few of the rulings that prompted Senator Jenner (Republican, 
Indiana) to remark he is afraid ‘“‘the Court has put us back where we were 20 
years ago” in the legal battle against Communists. One might also conclude 
that the cooperative go to jail and the unregenerate go free, which, of course, 
will discourage others who might be inclined to cooperate. 
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[From the San Diego Union, February 20, 1958] 


What's the answer? 
High Court AND CONGRESS 


In their efforts to protect individual rights and yet preserve national security 
the Supreme Court and Congress often step on each other’s toes. Recent contro- 
versial decisions by the Court have placed the essentials of judicial review once 
more under scrutiny. 

Critics of the Court—in and out of Congress—have said that the Supreme 
Court’s decisions place more emphasis on individual rights and immunities 
guaranteed by the First Amendment than on other constitutional guaranties. 
Many Congressmen feel that the Court has trespassed on the legislative province 
of the Federal and State governments. 

Those who side with the Court assert that it is not at fault. They say the 
fault lies with the unlawful and unconstitutional procedures that have been 
permitted to develop. They argue that the Court’s decisions are aimed at 
striking the balance between liberty and authority. 

Congress has two principal ways of resolving the conflict with the Court. The 
first is to tailor laws to fit the Constitution’s requirements, or to change or 
clarify laws that have met the Court’s objection. The second is to curb or 
abolish the Court powers of judicial review. History shows that all attempts 
to abolish such powers have been unsuccessful. 

Senator Jenner, Republican of Indiana, has sponsored a bill that would greatly 
restrict the judicial review powers of the Court. His bill is now being studied by 
the Senate Internal Security Subcommittee. It would forbid the court to review 
the validity of any congressional committee action, any executive security meas- 
ures, the antisubversive measures of any State or education body, and any State 
regulation of admission to the bar. 

The Jenner bill’s principal aim is to prevenf€ a repetition of the Watkins deci- 
sion. In that case the Court severely circumscribed the scope of a congressional 
inquiry. Another target is the Nelson decision which invalidated State sedition 
laws. 

These recent disturbing decisions have resulted in charges the Justices are 
turning the court into a third legislative body, one removed from the people 
themselves. 

There is no easy formula to resolve the conflict between legislative and judicial 
power. Perhaps a solution will not be found now. But at any rate the issue may 
cause the people to take a greater interest in the duties and responsibilities of 
their legislative and judicial branches, so that laws and not the whims of men 
may guide our lives and future. 


~ 


[From the Los Angeles Examiner, February 27, 1958! 


The political arena 
JENNER BILL WovuLp Curs SUPREME CouRT 
By Fulton Lewis, Jr. 


WASHINGTON, February 26.—Indiana’s Senator Jenner has come up with a 
solution for the plagues that have been visited on the Nation’s structure of justice, 
by Supreme Court decisions over the last year and a half. 

His bill, S. 2646, is as neat an example of legislative surgery as one could hope 
to find. If it fails to go through, however, the established legal profession can 
thank itself for its inertia and lethargy in supporting the bill in the hearings by 
the Senate Judiciary Committee. 

The liberal left rolled up all of its biggest guns. Joseph L. Rauh, former na- 
tional chairman of the Americans for Democratic Action and now vice chairman, 
was the opening witness. The American Civil Liberties Union and endless other 
like organizations thundered their denunciation. 

But the 3 hearing days of last week saw only casual support from the respon- 
sible authorities of the American legal family, and few of those. As of the end 
of next week the hearings are closed and what is not in the record by then will 
not get in the record. 

And without the legislation, the Court can continue to knock the props out 
from under the entire anti-Communist structure of laws and make a shambles 
of the general law enforcement pattern of the Nation. 
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DAMAGE ALREADY DONE 


To illustrate the damage already done: 

In the Nelson case, the Court decided that the sovereign States may not act 
against the Communist danger, even though they themselves should be in dan- 
ger of overthrow. An early bitter fruit of this decision: The State of Massa- 
chusetts was forced to turn loose some 15 Communists. 

In the Konigsberg decision the Court denied to the States the right to bar 
Communists from practicing law. Justice Black in his opinion naively argued 
that membership in the Communist Party places no blemish on the character 
of a would-be attorney. 

In another ruling, the Court reached down to localities and held that school 
authorities may not rid themselves of professors who take the fifth amendment 
before congressional committees. 

Most devastating of all, the Court opened up the confidential FBI files to fish- 
ing expeditions by Communist defendants and their counsel, and deprived con- 
gressional committees of the right to ask witnesses necessary questions. 


“MAKES” THE LAW 


The Court insists upon going far beyond its legitimate function of interpret- 
ing the law; it now “makes” the law, substituting its judgment for the judgment 
of the legislative branch. 

Senator Jenner meets the problem head on. His bill would strip the Supreme 
Court of appellate jurisdiction in five specific areas—State anti-Communist laws, 
congressional investigations, the Federal security program, local control over 
subversive teachers, and the admission of lawyers to State practice. 

His bill stands on firm ground. Section 2, paragraph 2, in article III of the 
Constitution reads: “The Supreme Court shall have appellate jurisdiction, both 
as to law and fact, with such exceptions and under such regulations as the 
Congress shall make.” 


[From the Fort Wayne News-Sentinel, February 19, 1958] 
SuPREME CourT IN FRYING PAN? 


Our Republic was wisely set up under a series of checks and balances between 
the executive, legislative, and judicial branches of the Federal Government. 

There has been increasing suspicion that one of those branches—the judicial 
as represented by the Supreme Court—was getting out of line. 

That feeling, which became particularly strong in the light of reeent decisions 
of the Court on the issue of communism, starts coming to a head today as the 
Senate Internal Security Subcommittee launches hearings on a controversial bill 
which would greatly restrict the review powers of the High Court. 

Author of the bill is Indiana’s equally controversial Senator Bill Jenner. 

Jenner, whose role as a militant anti-Communist is known throughout the 
country and world, currently reflects the sentiment of a considerable segment 
of the Nation which feels that the Supreme Court has dealt a deathblow to 
combating subversive forces from within, 

The Jenner bill would forbid the Court to review the validity of any con- 
gressional committee action, any executive security measures, the antisubversive 
measures of any State or education body, and any State regulations on admission 
to the bar. 

A 1-day hearing on the bill was held last January and the measure was sent 
to the full Senate Judiciary Committee by its Internal Security Subcommittee. 

The speed of the action aroused the ire of Senator Thomas C. Hennings, Jr., 
Democrat of Missouri, who succeeded on February 3 in getting the bill sent 
back to the subcommittee for additional hearings. The proposal was just too 
sweeping, Hennings argued, to go to the full committee after brief consideration. 

Hennings, chairman of the Constitutional Rights Subcommittee, has defended 
the Supreme Court and its controversial decisions. 

“Rather than be denounced,” he says, “the Court should be praised for ful- 
filling its function as the ultimate guardian of human rights and freedom.” 

He termed the Jenner bill “an effort to short circuit justice by throwing the 
switch to Congress.” 

Our Hoosier Senator, however, does not stand alone in his fight against a 
Court which he, and many others, feels is capable of sacrificing basic American 
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a and the very foundations of the Republic on the altar of political ex- 
iency. 

For example, Robert Morris, a former New York City judge and until recently 
chief counsel for the Senate Internal Security Committee, charges: 

“An aggressive majority on the Supreme Court, bypassing judicial precedent 
and grievously misunderstanding the nature of the Soviet organization in the 
United States, has undertaken a campaign to level all existing barriers against 
Communist penetration.” 

In three lectures at Harvard Law School early this month, Learned Hand, the 
retired chief judge of the United States Court of Appeals for the Second Circuit, 
pointed out the Supreme Court had “imported” judicial review into the Constitu- 
tion under Chief Justice John Marshall in the early 19th century. 

The Court, he argued, was right in doing so, even though the text of the 
Constitution “gave no ground for inferring that the Court’s judicial interpreta- 
tions were to be binding on Congress and the executive branch.” 

Though Judge Hand will admit the validity, even though it be tenuous, of 
the principle of judicial review, he is equally adamant that the Court not use 
its assumed powers “to function, as it sometimes does, as a third legislative 
chamber.” 

There seems to be the crux of the problem. 

It’s the old “given an inch, take a mile” philosophy. Acting on a power of 
judicial review, dubiously acquired, the Court, in its recent decisions, presumed 
to act both as ballplayer and umpire—a situation which usually plays hob 
with objectivity. 

The ultimate outcome of Jenner’s bill is in doubt. We can depend on a great 
hue and cry from the professional liberals against it. 

But we feel that the Hoosier Senator has started the curtain down on his 
congressional role with another worthwhile attempt to save a little of America 
for Americans. 


{From the Orlando Séntinel, February 15, 1958] 
MvuLe BLoop AND THE SUPREME COURT 


Few court decisions are ever applauded universally, but most courts have 
a better record of pleasing the public than the United States Supreme Court. 

The checks and balances system under which this country operates ran like 
a new V-8 for many years, then it began to crack and rattle. 

President Roosevelt thought the trouble was with the Supreme Court, although 
many people, including most Republicans, thought the difficulty lay in the White 
House. 

At any rate, he had the Supreme Court overhauled by his own mechanics, 
and while the repair job appeared to suit him, it was criticized by some of the 
therapists who weren’t consulted about it. 

Ever since then, the Supreme Court has been wheezing and snorting, some- 
times refusing to go into gear, sometimes going in the wrong direction, some- 
times acting as though it is part mule. 

The people who have to keep the pesky thing running, the American citizens, 
have decided it is a perverse old rattletrap, undependable, contrary, and slightly 
unsafe at times. They feel they’d rather walk than be bothered with it. 

By walking, the people mean they’d rather let some of the judicial decisions 
made by lower courts stand. Too often, local, area, or State courts have rendered 
decisions which just suit the people they represent, only to have those decisions 
stood on their heads by higher courts. 

Senator William E. Jenner (Republican, Indiana) has introduced a Senate 
bill (S. 2646) which would prohibit the Supreme Court from reviewing certain 
decisions by Congress or lower courts dealing with the control of subversive 
activities in the United States. 

Hearings on the bill will be held by the Senate Internal Security Subcommittee 
March 10. If the bill is accepted and passed, the Supreme Court could never 
again: set free witnesses charged with contempt of Congress, or reverse findings 
of congressional committees ; decide the Government should keep on the payroll 
employees or officers whose retention might impair the security of the United 
States; overrule a State law controlling subversive activities within that State; 
throw out rules or laws of school boards or States concerning subversive activi- 
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ties in teaching bodies; force States to admit persons to the practice of law that 
the States find unsatisfactory. 

In view of the Supreme Court’s strange handling of cases involving Communist 
conspiracies against the United States, Senate bill 2646 is badly needed. The 
Court, undoubtedly with the best intentions in the world, has set free known 
Communists. 

No one accuses the Court of being sympathetic to subversives, but we do ac- 
cuse the Court of ruling on the letter of the law more often than its spirit in 
dealing with those who would overthrow our Government. 

The Supreme Court is not obligated to shield Communists, no matter how our 
Constitution may appear to offer them shelter from prosecution. 

Its first duty is to uphold the spirit of the law, and to protect this country. 


{From the Indianapolis Star, February 18, 1958] 
Holmes Alexander Says: 


LAST JENNER BATTLE A MOMENTOUS ONE 


WaASHINGTON.—A great cannon, loaded to the lips, was somebody’s description 
of Daniel Webster in 1852 at his last momentous appearance in the United States 
Senate. Tone the description down a little, but not much, and you could use it 
to identify Senator William Jenner (Republican-Indiana) who is in his last 
session and primed for a farewell salvo. 

Jenner, like Webster, has suffered the slings and arrows of irrational radical- 
ism, but he is a better man than his detractors, and they know it. And Jenner, 
like Webster, has a set of convictions that are married to the Constitution and 
are impervious to the gaudy seductions of unlicensed liberalism. 


CUT ITS JURISDICTION 


A gun in Jenner’s valedictorian salute is his bill (S. 2646) which would limit 
the Supreme Court’s jurisdiction in considering certain appeals. Hearings just 
have begun, but the ideological lines were drawn behind closed doors in scrim- 
mages within the Senate Judiciary Committee. It is the familiar battle, as old 
as the American Republic, between fundamentalists who believe that our freedoms 
are best protected by strict adherence to the Constitution and loose construction- 
ists who believe in bending the law to fit the continuing crisis of emergency 
always. This is how the argument on §S. 2646 is shaping. 

Fundamentalist: The Founding Fathers devised their incomparable system of 
checks-and-balances to make certain—among other things—that none of the 
three branches of Government should ever become too powerful. Thus the Con- 
gress, the presidency and the Supreme Court—while all-powerful in unison— 
cannot separately infringe upon one another’s duties and cannot threaten the 
people’s numerous freedoms. In article III, section 2, there is a check by Con- 
gress upon the power of the Supreme Court. It reads: 


“ ‘WITH SUCH EXCEPTIONS’ 


“* * * the Supreme Court shall have appellate jurisdiction both as to law and 
fact, with such exceptions and under such regulations as the Congress shall make.” 

This clause, according to constitutiénal fundamentalism, clearly means that 
Congress has the right and duty to check the Supreme Court from assuming run- 
away authority. 

Loose constructionism: The Jenner bill (S. 2646) is an attempt to discipline 
the Supreme Court for decisions which certain Members of Congress do not like. 
This would be an arbitrary and capricious act by Congress. The law is kept 
alive and up-to-date by these judicial decisions. 


FOLLOWING CONSTITUTION 


The fundamentalists do not deny the first part of this charge. Senator Jenner 
and his conservative colleagues fully admit that they do not like many Supreme 
Court decisions. They contend that, far from being arbitrary and capricious, 
they are following the instructions in the Constitution by attaching “exceptions” 
and “regulations” to the Court’s appellate jurisdiction. The following are the 
five fields in which the Jenner bill would prevent the Court from upsetting deci- 
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sions reached in lower courts and in Congress. Under S. 2646 the Supreme Court 
could not overrule: 

1. Action against a witness for contempt of Congress. 

2. Action of the Federal Government in firing a security risk, as long as it was 
done under an act of Congress. 

8. Legislation in any State for the control of subversive activities within the 
State. 

4. Action of any school or college to control subversive activities within its 
teaching body. 

5. Regulation by the State concerning admission of persons to practice law 
within the State. 

ABUSED ITS POWERS 


Obviously, from this list, backers of the Jenner bill believe that the Supreme 
Court has abused its powers in recent decisions in these fields. 

Does Congress have this right? The fundamentalist case, I am told, rests 
upon the Reconstruction era decision in which a Mississippi newspaper editor 
named McCardle was arrested for some alleged infringement of reconstruction 
law. McCardle appealed to the Supreme Court. Congress, fearful of testing the 
dubious laws of that shameful era, quickly enacted a statute which withdrew 
(as the Jenner bill would do) the Supreme Court’s appellate jurisdiction in the 
pertinent field of law. The case against McCardle was automatically dismissed. 
Chief Justice Chase acknowledged the right of Congress to act as it did. He de- 
elared: “Without jurisdiction the Court cannot proceed at all in any case * * * 
the only function remaining to the Court is that of announcing the fact and dis- 
missing the cause.” 

Thus if Congress should pass the Jenner bill, the Supreme Court would be 
bound by precedent to treat it as law of the land. 


[From the Indianapolis Star, February 16, 1958] 
PREVIEW OF BEDLAM 


A foretaste of what must happen if Congress does not soon carefully spell 
out ways to enforce the Constitution upon the Supreme Court has been provided 
at the Harvard Law School. There a retired Federal district and circuit court 
judge has delivered a stinging rebuke to the Justices of the High Court for 
making law instead of interpreting it. What gives the rebuke the impact of a 
sledgehammer blow is that the man delivering it was Judge Learned Hand. 

Judge Hand served for 15 years as United States district judge in New York, 
and for 27 years after that as United States circuit judge. During those 42 
years he became an almost legendary figure, greater in legal reputation than 
any Supreme Court Justice who supposedly out-ranked him. His opinions were 
quoted by the Supreme Court itself; they were studied in law schools and used 
as guideposts by practicing attorneys. His interpretations of the Constitution 
were aS near flawless as man’s work can be. 

Judge Hand returned to the work of interpreting the Constitution in three 
Oliver Wendell Holmes lectures at the Harvard Law School early this month. 
What follows summarizes, we hope faithfully, some of the things he said. 

The authority to construe the Constitution is not given to the Supreme Court 
by the Constitution itself, but has been “imported” into it by court decisions. 
This authority is “no doubt a dangerous liberty, not lightly to be resorted to; 
but it was justified in this instance, for the need was compelling. On the other 
hand, it was absolutely essential to confine the power to the need that evoked it.” 

The Supreme Court has occasionally constituted itself “a third legislative 
chamber” to veto laws passed by Congress or make new laws itself without 
careful regard to the Constitution. Notably in the segregation cases the Court 
curiously made no mention of the constitutional clause empowering Congress to 
“enforce” the amendment by appropriate legislation. Consequently (said Judge 
Hand), “I cannot frame any definition that will explain when the Court will 
assume the role of a third legislative chamber and when it will limit its au- 
thority to keeping Congress and the States within their accredited authority 
***. T have never been able to understand on what basis it (the Court’s law- 
making role) does or can rest except as a coup de main.” 
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If the Supreme Court is in fact to become a third lawmaking body, “it should 
appear for what it is, and not as an interpreter of inscrutable principles.” 
Under existing conditions, when the Judges annul or change a law because of 
personal (political) opinions, the motive is concealed “in a protective veil of 
adjectives such as ‘arbitrary,’ ‘artificial,’ ‘normal,’ ‘reasonable,’ ‘inherent,’ 
‘fundamental,’ or ‘essential,’ whose office is to disguise what they are do- 
ing. * * *” 

Public compliance with a judge’s decisions depends finally upon public con- 
fidence that the judge has freed himself as far as possible from personal prefer- 
ences. “This sanction disappears insofar as it is supposed permissible for him 
covertly to smuggle into his decisions his personal opinions of what is desirable, 
however disinterested personally those might be. Compliance will then much 
more depend upon a resort to force, not a desirable expedient when it can be 
avoided.” 

These summaries do not by any means cover all that Judge Hand said. The 
ideas embodied in them, however, led him to the conclusion that “it certainly 
does not accord with the underlying presuppositions of popular government to 
vest in a chamber, unaccountable to anyone but itself, the power to suppress any 
social experiments which it does not approve.” 

Two grave warnings seem to us to be implicit in what Judge Hand has said. 
First, the Nation’s court system can become nothing but a bedlam of guesswork 
if lower courts can no longer anticipate that the Supreme Court will guide itself 
by the Constitution. Written law will have no meaning of its own, but only 
such effect as the political views of the judges may give it. Second, growing 
public disrepect for judge-made law could only result in widespread lawlessness, 
to be curbed only by armed force. This would approach anarchy. 

These warnings are not of immediate developments, but of ultimate conse- 
quences. The country’s salvation may rest in the awareness of the danger among 
lower court judges, especially such revered leaders as Judge Hand. The lower 
courts have the right to disregard unconstitutional opinions by the Supreme 
Court and to arrive at their own opinions with due respect to precedent, tradition 
and the plain intent of the supreme law, which is the Constitution. It is true 
that valid lower court opinions might be later overruled by the Supreme Court, 
but a little chaos now would be better than complete tyranny later. 

Until the Supreme Court is brought to its senses, the lower courts should look 
for guidance not to its new opinions, but to the Constitution itself and the body 
of law which has long been established as constitutional. And to encourage rule 
by law instead of rule by men, Congress should immediately adopt legislation 
instructing the lower courts to thus follow the law, and empowering them to 
ignore Supreme Court instructions which are contrary to law. 

When such men as Judge Hand become worried for the future of the law, the 
people’s representatives would be wise to listen—and to act. 





[New York Times, March 2, 1958] 


Bint CALLED PERIL TO SUPREME CoURT—EDITORIAL WRITER, HAILED BY LIBERTIES 
UNION, WARNS OF PROPOSAL BY JENNER 


A warning of attempts to “cripple” the Supreme Court and to “erect spite 
walls” around it was sounded yesterday at the annual conference of the New 
York Civil Liberties Union. 

The warning was given by Irving Dilliard, editorial writer of the St. Louis 
Post-Dispatch, after he had received the Florina Lasker Civil Liberties Award 
of $1,000 for outstanding work in the field of civil liberties. 

Mr. Dilliard told the conference’s luncheon session that Senate bill 2646, sub- 
mitted by Senator William E. Jenner, Republican of Indiana, was intended to 
“cripple the Supreme Court” because of recent rulings favoring civil liberties. 

Speaking in the Roosevelt Hotel, Mr. Dilliard declared that the Jenner bill 
“would have Congress vindictively retaliate against the Supreme Court for some 
eight civil liberties decisions.” 

He said that the proposed legislation would bar the Court “from appellate 
jurisdiction in five important fields, such as congressional investigations and 
Government employment in loyalty investigations.” 
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COURT MAKEUP HAILED 


He said the bill also would “block the Supreme Court out in cases involving 
teachers and lawyers caught in the same net,” Mr. Dilliard continued: 

“The proponents of the Jenner bill and the many other pending attacks on 
the Supreme Court would have the American people believe that our high bench 
today is packed with irresponsible jurists of one reckless mind. Actually the 
nine jurists who make up our Supreme Court now are probably more represen- 
ative than the members of any previous Supreme Court bench.” 

A panel discussion on “Wiretapping and Eavesdropping” followed the luncheon 
session. Stanley J. Tracy, Washington lawyer and former Assistant Director 
of the Federal Bureau of Investigation, said: 

“Uncontrolled wiretapping and eavesdropping constitute a substantial threat 
to individual liberty, but properly restricted, these activities are essential, if 
not indispensable, to both national and individual security.” 

Edward Bennett Williams, professor of law at Georgetown University and 
also a Washington lawyer, said that although Congress had made it a crime to 
tap telephones or to use information obtained from taps, “the Federal Bureau 
of Investigation has been ana is continuously engaged in this illicit act, and it 
has gone and is going unchallenged.” 


Senator Jenner. Also, at this time I would like to read a part of 
an article entitled, “How To Read the Federalist,” by Holmes Alex- 
ander, and then I would like to insert the complete article. 

Senator Butter. It will be so ordered, 

Senator JenNneER (reading) : 


While the founders favored majority rule, they also felt that a proper regard 
for minority groups was part of the political compact. One way to insure 
minority rights would be to set up seats in Congress for the various economic 
and occupational groups—such as bankers, debtors, farmers, soldiers, clergymen, 
shippers and manufacturers. Luckily, the founders saw that this would be 
calamitous as, in fact, it has proved in other nations. As an improved substitute, 
it was decided to make the powers of the Federal Government few, limited, 
and defined, and to leave the powers of the States many and purposefully vague. 
This method was regarded as a sure-fire protection of minorities, since local self- 
government is bound in the long run to look after its own. As Madison puts 
it, in the Federalist No. 4, the matters of everyday living belonged as close as 
possible to the people. He wrote: 

“The powers reserved to the several States will extend to all the objects 
which, in the ordinary course of affairs, concern the lives, liberties, and proper- 
ties of the people, and the internal order, improyement, and prosperity of the 
State.” 

But here, once more, the traditional concept of national sovereignty—this time, 
the concept of its domestic limitations—has been maltreated by latter day 
Americans. That whole list of States rights, as given above by Madison, is being 
usurped by the central government, which itself has come to represent more a 
sum of virulent minority pressure groups than the composite majority of the 
Nation. 

All this foregoing diseussion relates, as you see, to the difference between 
what the founders intended by the Constitution and what 20th century Americans 
have done to the Constitution. The changeless verities of good government have 
remained: it is the integrity of the leaders and the willpower of the people 
which have failed. 

The case may well be hopeless, and the Nation irredeemably doomed. Yet a 
ray of salvation still glows in the cold, clear truth of that one fixed star—the 
Constitution itself. 

If the American people could once more understand and accept it, as they 
did in the beginning, we could make another start. 


Now. Mr. Chairman, I would like for the entire article to be 
published asa part of the record. 


Senator Burier. It will be so ordered. The balance of the article 
will follow the quotation by the Senator. 
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(The article referred to is as follows:) 
How To READ THE FEDERALIST 


By Holmes Alexander 


This is the first of a series of 12 essays by the nationally syndicated columnist 
Holmes Alexander, on the Federalist Papers. Mr. Alexander shows how im- 
portant is an understanding of what the Founding Fathers intended our Con- 
stitution to be and to do, as revealed by the Federalist; and how disastrous 
is our abondonment of those intentions today. The essays will appear in book 
form after they have run serially in this magazine. 


Alexander Hamilton, a journalist turned soldier and statesman, saw the form- 
ing of the Constitution as an historical event of great size, scope, significance 


' and with a special twist that made it a good news-story. Writing for a New 


York newspaper in October 1787, he observed that: 

“* * * it seems to have been reserved to the people of this country, by their 
conduct and example, to decide the important question, whether societies of men 
are really capable or not of establishing good government from reflection and 
choice, or whether they are forever destined to depend for their political consti- 
tutions on accident and force.” 

These words of Hamilton, in The Federalist No. 1, have lived; and so has the 
Constitution—but there is an important difference in their aging. For an au- 
thor’s work to last more than a century and a half is a good indication that he 
has said something imperishably important to civilization. For a government to 
have lasted that long is fair enough, but is far less conclusive of its permanence 
in history. Yet there is a vital relationship between what Hamilton said and 
how long the United States of America may be expected to endure. Our existence 
as the nation which the Constitution intended still depends upon how we answer 
the questions which Hamilton raised: 

Are we, as a representative society of men, really capable of good government? 
Can we by political reflection and choice retain what the Founding Fathers 
obtained for us? 

Can we, over a much longer run of the centuries, continue to live by the Con- 
stitution and its meanings? Or are we doomed to the corruptions and destruc- 
tion which historically befall those nations whose people just don’t know or 
don’t care what’s happening to their liberties? 

The lion and the lizard, as the poets have written, roam in the empty palaces 
where government was left to accident and force, to expediency and appease- 
ment, to cheap demagoguery for popular acclaim and timorous compromise with 
high principle. 

What was it the Constitution gave us, and what are the problems of modern 
stewardship? 

First of all, it gave us a nation; and the foremost problem today is to retain 
and assert our national sovereignty. Actually, this should not be so difficult. 
The American people, like those of all other nations, are gifted by Nature with 
an emotion which is the best of all protections of sovereignty. Patriotism is 
one of the eternal passions. It is possibly the only mass emotion that is uni- 
versally good. There never was a time in recorded history when men and 
women did not proudly live and die for the sanctity of family, tribe, race, religion, 
and country. Patriotism has been the immemorial subject matter of art, music, 
literature, architecture, statuary, legends and reams of unrecorded oratory. The 
love of country has moved more persons to perform sacrificial deeds and, on 
the other hand, has condemned more miscreants to everlasting obloquy, than 
any other imaginable motivation. 

Patriotism, as the annals of man everywhere demonstrate, rises and falls 
with the civilization where it dwells. Thus the barbarian on one end, and the 
bored intellectual on the other end, are for the same reason incapable of being 
passionately in love with their country. But the sturdy folk who make the 
brave beginnings in nationhood, and the energetic men of action who make the 
nation great and glorious, and the soldiers who instinctively understand the 
sentiments which later are engraved on their monuments, these are patriots with- 
out apology or any need for analysis about the way they feel. Their name is 
legend in every country which ever amounted to a hill of beans. 
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So, to keep America as we inherited her, we need the deep emotional safeguard 
of patriotism. Conversely, to destroy America, or to change her beyond tradi- 
tional recognition, could be done by the perversion, debasement, or debilitation 
of that sacred fiame. 

Are these thoughts pertinent to our day and problem? It would be idle to pre- 
tend otherwise. The national founders, in the 18th century, were aided from 
the outset by the hot tide of patriotism which surged into battle behind the 
new-made flag and the new-heard cries of “Liberty or Death,” “Don’t Tread 
on Me,” and all the rest. When it came to bringing the separate States into a 
Union, which was the chief business of the Constitution-makers, we find John 
Jay, in The Federalist No. 2, rejoicing that “independent America was not 
composed of detached and distant territories (like the British Empire), but that 
one connected, fertile wide-spreading country was the portion of our western 
sons of liberty.” 

But today, in the business of denaturing our American nationalism, we have 
a public policy which would change the noble lust for liberty into some sort of 
insurance policy which we purchase from our allies and solicit from our enemies. 
And the idea of rejoicing in a beloved homeland is supposedly rendered obsolete 
by the grandiose theory that we can and should develop a devotion for One 
World. 

This public policy of denationalization looks more like a secret conspiracy 
when we find it planted in places like the educational system, the metropolitan 
press, and the labor force, where it certainly never took root of its own accord. 
Be that as it may, if we are going to talk such dates as 1776 and 1789, when 
the United States of America became a country, we should also name some 20th 
century dates when the United States made turns in the opposite direction. 

There’s no doubt that America has never been quite the same since the diplo- 
matic recognition of Soviet Russia in 1933. The political intercourse with a 
country that had disavowed all nationalism, and pledged itself to revolutionizing 
the world in the name of internationalism, began to have instant effects upon 
the loyalty of American citizens. Even before Russia was recognized, the United 
States had, in 1917, reversed the process of our country’s birth and commenced a 
retreat into the Old World’s womb. Things might have been different if our 
justifications for joining World War I had been frankly patriotic and self-serving. 
But the excuse of doing something for “the world” was in itself a perversion and 
dilution of patriotism. It separated us from the true love of our own country 
and took us from one debauch of international participation to another. When 
we entered World War I for the wrong reason, we were weakened to the point 
of accepting President Roosevelt’s recognition of Russia for a variety of wrong 
reasons. These included the delusion that Russian trade was an easy way out 
of the depression. 

With 1917 and 1933 behind us, the plunge into the two-ocean blood bath of 
World War II and, in 1945, the polygamous arrangements of the United Nations, 
became acceptable to us almost without protest. When in One World, behave as 
One Worlders. We had forgotten the fierce pride and protection of old-fashioned 
patriotism. 

It would be strange if all this dissipation of our qualities did not shorten 
our life-span as a nation. For many years we have conspicuously failed to live 
up to the standards set by the Founders. There is just no way to show that the 
American people acted upon reflection in the recognition of Russia, in the return 
to the Old World’s womb, and in the merger of our sovereignty with five to 
six dozen UN members. It can’t possibly be indicated that we exerted our 
own choice in any of these matters. We didn’t know, we didn’t care enough 
to find out, what these surrenders of sovereignty would do to our liberties. By 
today we are subject to treaty laws we never passed, to wars of other people’s 
making, to taxes in support of alien and often hostile governments. And by 
tomorrow—who knows? 

This is far from being the end of the mischief by which America is being 
denatured. The Founders never envisioned self-government as a round robin of 
self-indulgence. They were not so naive as to suppose that the mass of the 
American people would always have the will power to keep hands off the public 
till and larder. But the Founders did believe that the people would practice self- 
restraint (as, indeed, they always have) so long as the political leaders main- 
tained the Constitutional or representative form of government. Thus James 
Madison, third co-author of the Federalist Papers, said in Number 10: 
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“* * * it may well happen that the public voice, pronounced by the representa- 
tives of the people, will be more consonant to the public good than if pronounced 
by the people themselves.” 

Madison was saying, of course, that good leaders who study and debate public 
affairs are better able to reach wise decisions than the mass of the people are. 
Here is another author’s thought which has been durable enough to last for 
more than sixteen decades; much longer than, alas, the practice to which it re- 
fers. For the representative, or republican, form of government started to go 
when we turned to direct election of Senators and to the use of popular referen- 
dums, now reduced to absurdity by commercially run popularity polls. 

By today, unhappily, the parties of both Madison and Hamilton have largely 
deserted the principles praised in The Federalist. Modern political leaders have 
taken to feeding our people on the aperitifs and aphrodisiacs of human greed. 
The wisdom that flows from truly representative government is too often re- 
placed by political auctioneering. Personal freedoms of enterprise and indi- 
vidualism are traded away for what is now disgustingly called security. Itis an 
imposter word which stands for the creature comforts and bodily desires sup- 
plied by the government—the full belly, the cozy quarters, the certified medicine, 
the loose credit for looser living, the license that turns into lawlessness. 

Domestic and foreign policies come together in a tear-down, level-out, share- 
America’s-wealth program. We are guilty of gross overproduction in farm 
and factory which is brought by the government and dumped overseas. The 
excuses about saving “the world” are repeated in peace as in war. The con- 
cern that we might properly feel about heaping a national debt upon our children 
is not generally supposed to be “enlightened self-interest.” Always, it is “the 
world,” never America, that gets first and final consideration. 

While the Founders favored majority rule, they also felt that a proper regard 
for minority groups was part of the political compact. One way to insure 
minority rights would be to set up seats in Congress for the various economic 
and occupational groups—such as bankers, debtors, farmers, soldiers, clergy- 
men, shippers and manufacturers. Luckily, the Founders saw that this would 
be calamitous as, in fact, it has proved in other nations. As an improved sub- 
stitute, it was decided to make the powers of the Federal Government few, limited, 
and defined, and to leave the powers of the States many and purposefully vague. 
This method was regarded as a sure-fire protection of minorities, since local 
self-government is bound in the long run to look after its own. As Madison put 
it, in The Federalist No. 4, the matters of everyday living belonged as close as 
possible to the people. He wrote: 

“The powers reserved to the several States will extend to all the objects 
which, in the ordinary course of affairs, concern the lives, liberties and prop- 
erties of the people, and the internal order, improvement and prosperity of 
the State.” 

But here, once more, the traditional concept of national sovereignty—this 
time, the concept of its domestic limitations—has been maltreated by latter 
day Americans. That whole list of States rights, as given above by Madison, 
is being usurped by the Central Government, which itself has come to represent 
more a sum of virulent minority pressure groups than the composite majority 
of the Nation. 

All this foregoing discussion relates, as you see, to the difference between 
what the founders intended by the Constitution and what 20th century Ameri- 
cans have done to the Constitution. The changeless verities of good govern- 
ment have remained; it is the integrity of the leaders and the will-power of 
the people which have failed. 

The case may well be hopeless, and the Nation irredeemably doomed. Yet a 
ray of salvation still glows in the cold, clear truth of that one fixed star—the 
Constitution itself. 

If the American people could once more understand and accept it, as they 
did in the beginning, we could make another start. 


Senator Jenner. Thank you very much. And as I understand 
I will be permitted to appear here some time tomorrow before the 
close of the hearing? 

Senator Burrer. Yes, indeed. 

We have today Mr. Smith from Lubbock, Tex., who is not feeling 
well, and he has asked me to let him speak first. 

Will you please come forward. 
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I might say for the record that Mr. Smith is a former Lieutenant 
Governor of the State of Texas. 


STATEMENT OF JOHN LEE SMITH, FORMER LIEUTENANT 
GOVERNOR OF TEXAS 


Mr. Smirn. As a preliminary, also, I have practiced law from the 
justice court to the Supreme Court for more than 40 years, which I 
think is really more qualification for any presentation I make to this 
committee than having been lieutenant governor for 6 years. 

I wish to make this statement : 

Opponents of the Jenner resolution make much of the so-called tri- 
partite system of government established under the Constitution, and 
advance the argument that the resolution will disturb what they 
call the even balance of power among the executive, legislative, and 
judicial branches of the Government. 

In the first place, it is a false assumption that the three spheres of 
power are evenly balanced under the Constitution. The ultimate 
sovereignty of the people, acting through the several States and the 
Congress chosen directly by them, i is clearly recognized and specifically 
established in the follow’ ing provisions : 

1. In the positive reservation of all powers not delegated by the 
Constitution to the Federal Government, not prohibited to the States, 
to the people, or to the States, in aricle X. 

2. Secion 1 of article I, provides that: 

All legislative powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives. 

This body, the Congress, consists of the directly chosen representa- 
tives of the people in whom resides the ultimate sovereign power. 

After having detailed the legislative powers of the Congress in sec- 
tion 8 of article I, the article is concluded with these emphatic and sig- 
nificant words: 

And (the Congress), to make all laws (interpolating “but all laws’) which 
shall be necessary and proper for carrying into execution the foregoing powers, 
and all other powers vested by this Constitution in the Government of the United 
States, or in any department or officer thereof. 

This language is not ambiguous. It clearly means that the powers 
of government granted by the Constitution, be they legislative, execu- 
tive or judicial, can be exercised only in the manner set out by the act 
of Congress. This gives to the Congress the positive authority to out- 
line the procedure and prescribes the limitations under which both the 
executive and judicial departments perform their functions. It clearly 
vests both a restraining and a regulatory power in the Congress over 
the other two branches of Government. 

To argue otherwise is to make a mockery of this provision of the 
Constitution. 

Notwithstanding this clear vestiture of power in the Congress the 
present Supreme Court has usurped to the judiciary much of this 
authority by in effect declaring that the Congress shall exercise the 
powers granted to it in accordance with the regulations laid down by 
the Supreme Court. 

Section 5 of article I provides that “each House may determine the 
rules of its proceedings.” This unqualifiedly vests in the Congress 


—— a. 


Ww 
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exclusive and untrammeled power to determine its own rules, includ- 
ing the procedure and scope of authority of all its committees, and of 
course embraces the procedure and authority of its investigating 
committees. 

It will be noted that the word “determine” is used in this specific 
and exclusive grant of power. It is axiomatic in law that “determine” 
means to “adjudge, to decide, to decree, to fix.” Clearly here the Con- 
gress, and not the courts, adjudge decree, determine, and fix their own 
rules. It is a constitutional power as fundamental as the Executive’s 
right to veto a bill, or the Court’s right to issue a proper writ. 

More than one President of the United States has vetoed many bills 
on the grounds that they were unconstitutional. There is no record 
that his right to do that has ever been challenged. It could not be 
except by appeal back to the House in which the bill originated. 

No court ever took cognizance of the fact that the Executive had a 
right to veto the bill because he said it was unconstitutional. 

. Under the authority of this language each House of the Congress is 
the maker and the judge of its own rules; their extent, scope, etc., and 
once having determined those rules, and their extent and scope of 
power, that determination is final, even as to their constitutionality. 

Yet in the notorious Watkins case in which this friend and fellow 
worker of Communists challenged the rules of Congress, we find the 
present Supreme Court “determining” the rules of Congress, and de- 
claring that such rules as determined by the Congress to be uncon- 
stitutional. 

I can think of no more brazen usurpation of power by one branch 
of the Government from another than this seizure of power definitely 
vested in the Congress. In other words, the Supreme Court by judicial 
fiat vests a power within itself which the Constitution has vested in 
the Congress. 

Seldom in the history of the Republic has more injury been done to 
our constitutional processes than was inflicted by this infamous de- 
cision; not only in the aid and comfort it gave to the devotees of 
communism, but in the unwarranted, unjudicial, and unconstitutional 
assault it made on the legislative branch of our Government. 

To those who seem to fear a disturbance of the balance of powers 
as between the three branches of government I would say that there 
is a genuine and dangerous disturbance and an unbalance of that 
power, but the disturbance and unbalance has been precipitated by 
the unwarranted usurpation of legislative power by the Supreme 
Court. 

In the Sweezy case, in which the defendant was specifically charged 
with teaching communism in the University of New Hampshire, the 
Supreme Court denied to the State the right to even investigate this 
individual who was on the payroll of that State. 

In the Nelson case, the Supreme Court freed this admitted Com- 
munist and ruled that the States cannot punish persons for sedition. 

In the Slochower case, which involved the fifth amendment pro- 
fessor from Brooklyn, the States were virtually disarmed from pro- 
tecting themselves against Communists or disloyal employees. 

All this, the 10th amendment notwithstanding. , 

In considering these cases, all of which in effect seek to strip the 
States of any defense against Communists and other subversives and 
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which deny to the States the legislative right to make laws prohibiting 
sedition, it is well to look again in the Constitution, especially since 
the Court held in the Nelson case that, because Congress had enacted 
the Smith Act, it had adopted exclusive jurisdiction in the field of 
sedition. 

To me as a lawyer this is the most stupid conclusion that allegedly 
informed jurists might be guilty of. 

Nothing in the Constitution gives Congress this exclusive power. 
Nowhere does ihe Constitution grant to the Congress the specific and 
exclusive right to enact such legislation. Commonsense, however, 
teaches us that the Nation has a right to preserve itself from its 
enemies, although apparently the present Supreme Court has never 
discovered this. Nor does the Constitution deny or prohibit to the 
States the right to enact such legislation. This being true, then, 
article X preserves to the States this right when it says: 

The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the people. 

Gentlemen, in view of such obvious disregard of the plain spirit and 
letter of the Constitution by the Supreme Court, is it any wonder that 
some of us are alarmed for fear that we are threatened with the rule 
of an irresponsible judicial oligarchy ? 

And in this connection I would state that we hear much now about 
statements being made that hold the Supreme Court in contempt. I 
wonder that someone has not called attention to the fact that the pres- 
ent Supreme Court by these numerous decisions and others has held the 
Constitution in contempt. 

It should be enlightening to read the second paragraph of article VI: 

This Constitution, and the laws of the United States made in pursuance 
thereof, etc., shall be the supreme law of the land. 

The architects of the Constitution agreed that an uncontrolled Su- 
preme Court meant despotism. They remembered the unholy decem- 
virate of ancient Rome, who usurped absolute and arbitrary power. 
In that case, it was 10 men who chose to exercise all 3 powers of gov- 
ernment the legislative, the executive, and the judicial. In our case 
we have only nine who seek to emulate the ancient Roman decemvirs. 

And because the framers of the Constitution distrusted an uncon- 
trolled Supreme Court they placed a lever of control in the hands of 
Congress in section 2 of article IIT, which reads: 

The judicial power shall extend to all cases in law and equity, arising under 
this Constitution, the laws of the United States, and treaties made, or which 
shall be made, under their authority; to all cases affecting ambassadors, other 
public ministers and consuls; to all cases of admiralty and maritime jurisdic- 
tion; to controversies to which the United States shall be a party; to contro- 
versies between two or more states; between a state and citizens of another 
state; between citizens of different states; between a state and citizens thereof, 
and foreign states, citizens or subjects. 

The last section having been amended by later amendments to the 
Constitution. 

In all cases affecting ambassadors, public ministers and consuls, and those in 


which a state shall be a party, the Supreme Court shall have original jurisdic- 
tion. In all other cases before mentioned— 


which is the whole scope of the judiciary— 


with such exceptions, and under such regulations as the Congress shall make. 


eB 
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It is quite obvious, therefore, that the Congress at its own discre- 
tion has constitutional power to except any, or even all, of the afore- 
mentioned cases from the appellate jurisdiction of the Supreme Court. 

This again is evidence that the framers of the Constitution intended 
that ultimate regulatory authority over the Court should vest in the 
legislative branch. The Congress cannot only reduce its appellate 
jurisdiction, but it can set out the regulations relating to the appeal 
in such a manner as it sees fit. 

The exercise of such power by the Congress is now imperative if 

‘aditional constitutional government is to be maintained. 

vere constitutional right of the people in their Congress and in 
their States, is menaced by a Court that itself treats the Constitution 
with contemptuous disregard; that UsUrps to itself powers that belong 
to the Congress and to the States; and that seems to take delight in 
shattering the secur ity of this country, security built up through legis- 
lation designed to curb disloyalty, treason, and sedition. This is the 

task the Congress must face up to and must accomplish before it is too 
inte. For these reasons, I commend to your serious consideration 8. 
2646. Thank you. 

Senator Butter. Thank you ever so much, Mr. Smith. And I hope 
that your visit here has not inconvenienced you too much. 

Mr. Suirn. Thank you, sir. 

Senator Butter. Is Miss Rony here? 

Miss Vera Rony ¢ 


STATEMENT OF MISS VERA RONY, WORKERS DEFENSE LEAGUE 


Miss Rony. I am the National Secretary of the Workers Defense 
League, and I am here to represent the organization in testifying be- 
fore this subcommittee. 

I regret very much that I do not have a prepared statement, be- 
cause we originally hoped that we could have one of our general coun- 
sel testify in view of the fact that would have been a more technical 
and lawyer-like approach. And I would like to have our statement 
prep vred by a lawyer. 

The gist of what I am about to say—and I was present at the meet- 
ing of the board, was sanctioned by it and I am able to speak quite 
clearly at their direction. It was decided by them. 

The Workers Defense League is an or ganization for the legal aid 
and education of labor, and minority groups. 

Among minority groups we inc lude, also, political dissident groups 
outside of the C ommunist conspiracy. 

Mr. Sourwine. You are a Socialist organization, aren’t you? 

Miss Rony. No, sir. I would say, perhaps, when we were formed 
in 1936 there were more Socialists than any other kinds of individuals 
on the board, but I think that is no longer true. I have with me the 
makeup of our present board, and I would like to submit that. 

Mr. Sourwine. Why don’t you insert that for the record ? 

Miss Rony. Yes, fine. I will insert that. 

Mr. Sourwrne. And let it speak for itself. 

(The document referred to was not available when the record was 
sent to the printer.) 

Miss Rony. This organization was actually founded to combat the 
Communist efforts to dominate the labor movement in the days when 
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that movement was still young and open for domination. Therefore, 
our organization has a history of conflict and difficulties with the 
Communist Party. 

I think that we know them from sad experience very well, and are 
therefore very sympathetic with the efforts of this subcommittee to 
strengthen the internal security of the Government and to try to 
control that very dangerous conspiracy. 

However, we do oppose Senate bill 2646, while being quite sympa- 
thetic with what it wishes to accomplish, because we feel that the 
right of the Supreme Court to review the acts of Congress, and State 
legislatures, and of the executive branch of the Government, are very 
important as a kind of balance wheel to redress the sometimes over- 
zealous activities of the other branches of Government in what are 
legitimate and worthy objectives. 

Senator Butier. But do you not think that Congress in its turn 
should discipline the Court, maybe, in its overzealous activities? 

Miss Rony. Well, sir, I see that point. 

Senator Butter. Or would you rather put your faith in judges 
than in the elected representatives of the people ? 

Miss Rony. No, sir, not quite. Might I answer by saying that if 
IT remember correctly in the 1930’s—I hope I was of age to vote then— 
at that time, it seemed that Congress was, perhaps, running in the 
direction that many here present did not entirely approve in terms 
of economic reform which were done hastily, eaibalie with good in- 
tention, but with some carelessness with regard to the rights of 
property. 

At that time it was the Supreme Court which held back finally and 
imposed restrictions on these somewhat overzealous elements of the 
Communists. This could have been taken care of in a more consti- 
tutional way, because the Supreme Court had imposed that kind of 
limit, halting that activity. So it was not done regardless of the 
constitutional rights of the individual. 

Now we feel from our work that at the present time the balance 
wheel has swung the other way and that the Congress and the execu- 
tive branch and the State legislatures in their great desire to cope 
with the Communist conspiracy, which I will admit is quite diabolical 
and difficult to cope with, have made such efforts with due violence 
frequently to the constitutional rights of our citizens—the right of 
free speech and free assembly and above all the right of due process. 
We have in our work 

Senator Burier. What is there left of the 20 years of labor of the 
Congress and the executive branch to cope with the Communist con- 
spiracy since these recent Supreme Court decisions—what remains of 
it—was there anything good about it? 

Miss Rony. Oh, sir 

Senator Butter. Then some of the good must have been preserved 
and it has not been under any of these decisions. It is completely that 
the work of the Congress has been brought to a standstill. 

Miss Rony. Would you say that these decisions have been destruc- 
tive rather than limiting? I have understood them and the organiza- 
tion that I represent have understood them to be not destructive 
criticism. 
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Senator Burter. We have an example—here this morning—where 
a very attractive lady, not even under oath, nobody trying to badger 
her or to do anything they should not, refused to answer a question 
because, why, she said it is not within the scope of this inquiry. Here 
we are holding : a hearing on a bill 

Miss Rony. But she did answer you. 

Senator Burter. And she has the t temerity to come here and tell the 
Congress of the United States that it is not within the scope of our 
inquiry. 

Is that the kind of an investigative power you think that the Senate 
should have? So that every witness we call on any question says, 
“Well, who are you to be asking us any questions. The Supreme Court 
said you can’t do it. We want to know what are your powers, what 
law you are operating under.” 

Miss Rony. Mr. Chairman, I belieyve—— 

Senator Burier. And completely tie the hands of the Congress? 

Miss Rony. I do not think that young lady could tie your hands. 

Senator Burier. She couldn't tie mine. She wouldn’t tie mine, I 
will tell you that. 

Miss Rony. My understanding of it 

Senator Butter. But that is the net result of it, that the Congress 
now has no way whatever of dealing with the Communist conspiracy. 
Twenty years of work thrown out of the window. The people want 
it—the vast majority of the people want to protect the people against 
the Communist conspiracy 

All of the work of the States have been overthrown under this Nel- 
son decision, 46 subversive control laws of 46 sovereign States have 
been overthrown. 

The congressional right to investigate has been so hampered that it 
is almost nonexistent. 

W hat is there left to us? 

Miss Rony. There is the possible 

Senator Butier. What is there left to this Congress now ? 

Miss Rony. Is it not possible for your committee or any other com- 
mittee of the Congress to say to a witness now, “This is exactly the 
matter under deliberation here. You are testifying here for stated 
reasons.” 

Senator Buriter. Have you ever conducted an Internal Security 
Subcommittee meeting # 

Miss Rony. I followed them. 

Senator Burier. I do not think there has been anybody in this 
Congress that has tried to be more of a gentleman than I have, 
who has learned over backward to be fair to anybody that comes 
before this committee. And I do not think there has ever been any- 
body that has been more contemptuously treated by people who re- 
fused to answer and assist their country in a very vital emergency. 

Miss Rony. What I would like to do, if I may, before I come 

Senator Burier. It is almost impossible to follow the rule that you 
would have us follow and to follow the rule laid down by the Supreme 
Court, to have to explain to every witness that comes before you, the 
scope ‘of yonr investigation, why you are asking this question, and 
so forth. How are you ever going to get to the bottom of anything? 
Here we had the lady this morning, “that I am talking about—we 
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will go right back to here—presenting a statement, saying she was 
here representing an organization, and she refused to tell us who the 
people were that were interested in the organization so that the Con- 
gress, like anybody else that wants to read a statement or a letter 
would like to know something about the background and the origin 
of it. We are even denied that—we cannot even know who wrote the 
statement. Under some silly imagination of hers that the Supreme 
Court does not permit the Congress to do that. 

Miss Rony. I think the Supreme Court would uphold you on that. 
May I for a minute 

Senator Burier. I am glad you have that much confidence in them. 

Miss Rony. I would like for a minute to try to put the shoe on the 
other foot. I think that deserves some consideration. We deal with 
people who believe—who are accused under the Federal employment 
security program which is one of the matters covered by the Jenner 
bill, these people believe that they have been fired unjustly and come 
to us for help. Now in the course of trying to understand these 
cases 

Senator Burter. Well now, may I make this clear to you? I did 
not vote for the Jenner bill. I am here as the chairman conducting 
these proceedings. And when the bill came up in the committee I 
voted to have this hearing because at that time I was not prepared 
to grasp the broad sweep of the Jenner bill. What I do in the future 
is my own business. And I shall do what my conscience tells me I 
ought todo. But I think there are many areas covered by the Jenner 
bill that could be covered in another way. 

Miss Rony. I am very happy to hear that. I would like to dis- 
cuss the Federal employees security part of the bill, because that is 
the part that I think I am somewhat competent, in terms of our 
organization, to discuss in a more detailed way. 

Two things in that program, particularly, have come to our atten- 
tion that have worried usa great deal. 

The first of those things i is the Attorney General's list with which I 
know you are all familiar, so I do not have to describe it. 

We first came across that important matter because the employees 
who are treated under it according to the Executive Order 10450 are 
evaluated in terms of membership in our connection with organiza- 
tions listed by the Attorney General. 

Senator Butter. May I ask one question? I do not want to disturb 
you further. Do you believe that Federal employment is a privilege 
or a matter of right ? 

Miss Rony. I believe, sir, I do believe that the Supreme Court, if 
you will forgive me, was quite right that it is probably a privilege. 
T go that far. That it is probably a privilege, but this does not mean 
the people may be deprived of it illegally. And this is what the 
Court said, and I think that that, in this matter, is their Poon 

Assume that it is a privilege and working on that, I don’t see how 
we can assume it is a right. I would not wish to go that far. These 
people, nonetheless have these jobs, working hard, have worked on 
them, were fired and the problem came up they had been accused of 
membership in such and such an organization. Thereupon the ques- 
tion comes what is the Attorney General’s list? What is it? And 
it turne ont as follows—and I have data on this—I will be happy to 
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answer questions on it—that the Attorney General’s list, is, first, estab- 
lished by fiat in 1941 or 1942 by Attorney General Frank Mur hy. 
When the list was established it was a private list and not public. 
At that time, many of the organizations on the list were not even 
notified of it that they were on the list. There was no opportunity 
given to them to defend themselves, to present arguments to the con- 
trary to indicate why they should be on the list. 

They were simply placed on the list. The list was made public 
in 1948, I think. Several years later, at any rate. 

At that time the organizations realized that they were in this posi- 
tion. Nonetheless, there was no opportunity for Croan ‘ings, there was 
no mechanism for these organizations to attempt to clear themselves 
to try to protect the careers of people who had at one time or another 
been connected with them. 

In short, in this America, we have the most freedom of anywhere 
in the world and on which we pride ourselves on our lawful way of 
life. People had no way whatsoever trying to establish the fact that 
these organizations may not have been subversive, that they were not 
connected with the Communist conspiracy, and that those individuals 
connected with them still had certain rights. 

Mr. Sourwine. This is an interesting discussion, but would you 
tell us what it has to do with the bill S. 2646 ? 

Miss Rony. Only this, sir, that the Attorney General’s list has in 
our opinion been conducted in a way not consonant with the American 
tradition and with the Constitution. And that we very firmly believe 
that the Supreme Court review of matters connected with that pro- 
gram such as, for instance, the Attorney General’s list, which has now 
for 10 years been awaiting seme am of decision and which we hope 
to bring before the Supreme Court 

Mr. Sourwine. Who is “we” ¢ 

Miss Rony. Pardon me? 

Mr. Sourwine. “Who is “we?” 

Miss Rony. “We” is the Workers’ Defense League, we are sponsor- 
ing one of the organizations. 

Mr. Sourwtnr. Are you onthe Attorney General’s list ¢ 

Miss Rony Parpon. Pardon ¢ 

Mr. Sourwine. Are you on that list of the Attorney General ? 

Miss Rony. Do we what ? 

Senator Burier. Is the Workers Defense League on that list ? 

Miss Rony. Absolutely not. 

Mr. Sourwine. How are you going to raise the question then ? 

Miss Rony. What we done, sir, is that we are testing the list on 
the basis of the Independent Socialist League. And we have no 
sympathy with the political beliefs of this organization, we simply 
think they are crazy. I have said so, but we think that they have a 
right to—— 

Mr. Sourwine. You mean you initiated litigation in their behalf? 

Miss Rony. We have initiated litigation; that is, We are raising the 
money to sponsor the case. 

Mr. Sovurwtne. Did you ever hear of champerty in maintenance / 

Miss Rony. Yes, sir. 

Mr. Sourwine. Do you think maintenance is involved in the situ- 
ation with respect to your organization in this that you say is crazy / 
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Miss Rony. I do not know what specific thing you are referring to. 

Mr. Sourwine. I am talking about the litigation which is brought, 
not on behalf of or by an organization whic +h has an actual interest 
but which is supported by some other organization or a person that 
does not have an interest. 

Miss Rony. The independent—oflicially the Independent Socialist 
League has appealed this case for the—— 

Mr. Sovrwine. But unofficially you are supporting it ? 

Miss Rony. Unofficially. They do not have a nickel. 

Senator Butter. Does your objection go beyond the loyalty and 
security program, because I think you are sort of beating a dead 
horse because the Supreme Court sort of killed that one along with 
the other one. 

We get that point. Now what other objections do you have with it? 

Miss Rony. We believe that much—we happen to have our particu- 
lar experience with the Federal program, but we believe that the 
State investigations and State security programs tend to have most 
of the objectionable features and much more strenuous in some 
features than the Federal. 

Senator Butter. Even though the people of the several States want 
to live that way and the majority of the people pass that bill, you 
think that the State should not have the right to preserve itself / 

Miss Rony. I think maybe they feel this way today. The question 
is whether they will feel that way later—tomorrow might be too late. 

Senator Butter. It is too late for what 4 

Miss Rony. Well, I think that as in this instance I cited, if the Su- 
preme Court had not perhaps held up some of the very radical re- 
forms of the New Deal that a lot of people would have had their 
business regulated. 

Senator Burter. I know. But let us stick with what we are talk- 
ing about here. 

Miss Rony. I think it is a very similar thing. People want things 
which are not quite within the keeping of our own particular tri adition. 

Senator Bur ter. You mean the State has no business to formulate 
its own security program, the people living in the several States do 
not have the right to protect themselves against Communist infil- 
tration ¢ 

Miss Rony. Sir, I thing the security is a national business. 

Senator Butter. You do—y ou think that the Federal Government 
should tell the State of Maryland for instance, who they can and 
cannot employ? And then will you take a step further and say they 
shoal, also, have that right as to individual employment in private 
enterprise? Is that, also, a Federal problem ? 

Miss Rony. May I answer you—I do not think that the Federal 
Government has the right to tell the State of Maryland who they 
should or should not employ. But I think the Federal Government 
may have the right to tell the State of Maryland how to evaluate 
a particul: ir aspect of this employee’s—— 

Senator Burier. Not how to employ, but who to employ / 

Miss Rony. Employable—they don’t have to employ them. 

Mr. Sovrwine. They can tell them to fire and not to fire? 
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Miss Rony. In behalf of my organization I would not want to go 
any further. But I do think that the Federal Government can judge 
whether a man is a Communist. 

Senator Burier. All right. While we are on that point, do you 
think that the Supreme Court has better facilities for determining 
who is subversive over the FBI? Do youthink they are posseseed with 
all knowledge on that subject and say who shall and shall not be fired 
as being a subversive? What information do they have? They have 
no sources of information. The question is one of policy. 

Miss Rony. That isright. 

Senator Burier. It is not a judicial matter at all. It is a matter of 
legislative policy as to how the Government of the United States shall 
treat its own employees and how the several States shall treat their 
employees. 

Miss Rony. I grant that completely, and I think that if you gentle- 
men were not making policy it would be a terrible day for this country. 

Senator Butter. They are losing that role. 

Miss Rony. No, sir. AJl I think that we are trying to say here is 
that what the Supreme Court does is it reviews the way in which the 
legislature and the executive branch proceeds, the way in which it 
proceeds, whether it goes beyond the limits where the individual has 
his sphere of rights, whether it invades his rights, whether the wa 
in which it proceeds, on what it has decided to do, is consonant with 
our liberties. 

Senator Burier. Let us take the most elementary case. You cannot 
bring a newspaper reporter in and ask what the source of information 
of his story is, because if you do you destroy the press. Because people 
won't talk if they know that the man they talk to and give the story 
to will be hauled up and have to say that “John Doe gave me that 
story.” Yet you say, in effect, that the files of the FBI should be 
public property and everybody in it,everybody who has given anything 
to the FBI shall be made to appear the same as in a criminal case when 
it comes down to somebody's loyalty or security of the Government. 

Miss Rony. Mr. Chairman, I don’t think that is what the Supreme 
Court said. I would like to say something there. This is an aspect 
of the security problem with which we are very familiar. 

Senator Butter. We have a lot of witnesses. It is very interesting 
to talk to you. And I do not want to cut you off, but we do have a 
lot of witnesses. I would like to know, just get into the record as 
quickly as you can, your objections to the Jenner bill. 

Miss Rony. All right, I think I have made the fundamental ones. 

I would like to answer the question that you raised. I would say 
that the Supreme Court decision in the matter of the FBI files was 
a very specific and limited one. What they said was that if an agent 
testifies, if the FBI testified against a person, that that person or his 
counsel has the right to examine that specific testimony which is used 
against the man. Not any old testimony. Not any testimony here 
and there. Not any old FBI files, but the testimony relating to the 
problem. 

Senator Butter. That is exactly what did happen, and the Con- 
gress in the last 6 months has passed a law to remedy it, and the At- 
torney General has asked us to pass that law and it has been passed— 
that case has been legislatively reversed. 
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Miss Rony. I think it is a good law, but we should find out what— 
I do not think that is what the Supreme Court meant. I wish you 
could sit for 1 hour and hear some of the witnesses that are brought 
up on security charges. We do not know what the evidence is; we do 
not know who gave it. The fellow has lost his job. 

Senator Burier. You mean, when he loses his job, there is only one 
employer in the world; that is, the Government of the United States 

Miss Rony. Sir, it is not only the Government of the United Seater. 
There are veterans’ rights involved with many of these matters. 
There is admission to the public housing involved. For instance, the 
Attorney General lists loyalty cases. There are all kinds of per ipher al 
life which appear in everyday life in addition to being employed by 
the Federal Government. We can bring, and we have brought, 10 
witnesses of the highest caliber who say, “I have known this man for 
some 20 years; he is not a Communist. If he is a Communist, I am a 
Communist”—ministers, people who are absolutely unimpeachable. 
But it does not help the man because somebody has said something 
about him which apparently is still damaging. And we do not know 
what it is. 

Mr. Sourwrne. The testimony of any person that another person is 
not involved in a conspiracy is not competent unless the person testi- 
fying himself is a part of the conspiracy. The only person who can 
legally deny for you your part in the conspiracy is you, or some other 
member of the conspiracy. All any other person can say is that he does 
not know you to be a member. He cannot testify that you are not. 

Miss Rony. That is why he has to know who accused him. That 
is just why. 

I do thank you for listening to me. 

Senator Butter. All right. Thank you for coming. 

Now we have Mr. George 8S. Montgomery, Jr., from New York City. 

It is niece to have you here. 

Mr. Sourwine. Do you have a prepared statement ? 


STATEMENT OF GEORGE S. MONTGOMERY, JR., ATTORNEY, COUDERT 
BROS., NEW YORK CITY, N. Y. 


Mr. Montcomery. Io do not have a prepared statement, I am sorry. 
I had a difficult time getting here, as it was, without sending any- 
thing in advance. 

Senator Burien. That is all right, we will accept your testimony. 

Mr. Monrcomery. My name is ‘George S. Montgomery, Jr., an 
attorney in New York City. I ama member of the Bar Association 
of New York County, the State of New York, and the American Bar 
Association. 

I will mention two national organizations with which I am con- 
nected as a national committeeman. 

One is For America, and the other is National Committee for Inde- 
pendent Political Action. 

The staff of the two organizations in some respects are quite identi- 
cal, including J. Bracken Lee, former Governor of Utah; Dean Clar- 
ence Manion, _ of Indiana; T. Coleman Andrews and Morgan Strother, 
of Richmond, Va.; John U. Barr, of New Orleans; A. D. Heinsohn, 
of Tennessee; and the former Governor of New Jersey, Mr. Charles 
Edison. Gen. Bonner Fellers is the representative in Washington. 


| 
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I am here, Mr. Chairman, not as a lawyer but rather because of a 
statement which I saw in the record of the hearings last August and 
made by Senator Jenner. It appears in the report dated August 7, 
1957, and on page 25, Senator Jenner said this: 

The principal error is that the majority of the Supreme Court of the United 
States does not understand the nature of the Communist conspiracy. That is 


the fatal error. 

I have the highest regard for the Senator from Indiana. I do not 
think that there is any ‘American citizen that regrets more than I his 
retirement from W ashington. Nevertheless, I think that this state- 
ment is unwise and inaccurate. And I would like to take just a few 
minutes this afternoon to discuss it. 

I think it is vital to the purposes of this bill with which, inci- 
dentally, Iam highly in favor. 

It is certainly diffic sult to determine whether an individual or a 
group of indiv iduals is or are familiar with the nature of the Com- 
munist conspiracy. It is particularly difficult when we are dealing 
with a gentry who wear black robes. In the pulpit of the U nited 
States we find individuals whose names are associated with numerous 
subversive organizations. I am inclined to say that these gentlemen 
do not know the nature of the Communist conspiracy. I would rather 
describe them in the words of my former friend, the late Albert J. 
Nock, who said, “These are the men with first-rate sympathies and 
third-rate minds.” 

Another part of the black-robed gentry we find in the academic 
world. And there I think the problem i is even more difficult, because 
the members of the academic world in numerous occasions not only 
lend their names to subversive organizations but in textbooks and in 
the classrooms indoctrinate the minds of American youth to philoso- 
phies that can be nothing but beneficial to the Communist conspiracy. 

I would like to present briefly a message that comes from a member 
of this academic world. Last week there appeared in the New York 
Times a letter signed by Stuart Chase, of Geor getown, Conn. This 
letter is published i in the February 24 issue of the N Yew York Times, 
under this heading: “Internation: al Vi iew U rged.” The article reads: 

“Crisis is said to demand mankind pr iority over nationalism.” 

The writer of the following letter is the author of a number of 
books on socioeconomic subjects. 

Now, Mr. Chairman, if the footnotes in recent Supreme Court de- 
cisions do not include the name of Stuart Chase, I assure you it is not 
because of any lack of ideological affinity between the men in the 
black robes and the learned doctor, as you may gather as I read this 
letter. 

It is to the editor of the New York Times: 

The disastrous attack of French warplanes on a Tunisian village gives us 
a frightening preview of how a local military officer, acting on his own, might 
push the button to start a world war. 

How can the individual citizen respond to this threat? I believe that more 
and more of us, as the facts sink in, must swing over to give priority to an 
international rather than a national view. In recent statement about the crisis 
rarely does one find priority to mankind. Opinions from American scientists, 
statesmen, soldiers, leaders gives priority to the United States. 


Interpolating, what a shocking statement. 


We are in dreadful danger, means that 176 millions of us in 48 States, are 
in dreadful danger of losing out to Russia. The actual situation, of course, is 
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that mankind, including the Russians—2,600 million of us, in 6 continents now, 
and all our dese endants, are in dreadful danger from blast, burns and strontium 
90. 

It is not possible for any nation or combination of nations to “win” a world 
war in the present state of the technical arts. If nuclear war begins, every 
nation will lose. Our leaders mostly admit this when pressed, but the Nation 
still has priority in their thoughts and words. 

Nationalism is perhaps the most powerful of all of the ideological drives im- 
planted by the culture, and is reinforced by a complex of deep emotions, which 
‘an be triggered off by many different symbols. 


For instance, the Stars and Stripes. 


If enough of us around the world could think about the crisis as members of 
the human race there would be no crisis. Members of a given society do not 
conspire to destroy it, but it is not easy to shift priority from one’s own society 
to the society of mankind. The logic for the world view is widely accepted, but 
the emotional drive is lacking—except by a handful of stalwarts like Gen. Omar 
Bradley, Cyrus Eaton, Norman Cousins, Raymond Fosdick. 

More of us like them need to see the urgency of exploring all possible meth- 
ods for negotiation, accommodation, and disarmament, even if it means some 
reduction in national sovereignty as did the Acheson-Lilienthal-Baruch plan 
for the control of atomic energy in 1946. We need to realize that just as a 
soldier formely could defend his home only by defending his nation, so now 
it is only by defending mankind that we can save our own country. 

Mr. Chairman, that message brings home to me the fact that I and 
every associate of mine in “For America,” and in the Political Ac- 
tion Committee, are enemies of mankind. 

I say that that is the philosophy which is behind the recent Supreme 
Court decision. There is a complete obliteration of any feeling of 
loyalty to the country, of loyalty to their constitution, of loyalty to 
their flag. 

Dr. Stuart Chase is about as much interested in the results of a 
conflict between the Kremlin and the American Nation as he is between 
a ball game between Brooklyn and Pittsburgh. 

Leaving the academic world for a moment and coming to Washing- 
ton and before going to the Supreme Court, if I may, I would like 
to pause at the White House. 

I think this is very relevant, Mr. Chairman, because the President 
of the United States has made some remarkable appointments to the 
Supreme Court. And I believe that it is quite pertinent in consider- 
ing this bill to ask the question, “Does the President of the United 
States understand the nature of the Communist conspiracy ?” 

Well, it isan amazing record. We do have a statement made to the 
public that the President was hard put to it to defend the American 
way of life, freedom under the American constitution, as opposed to 
Communist slavery in the shadows of the Kremlin. 

I understand that the modern Republican leaders are still sweating 
icewater when they recall that event. 

I, also, understand that that press conference at which these re- 
marks were made is and will be the last unrehearsed press conference 
in his Presidential career. 

Now that, I think, might lead one to believe that the ex-President 
of the United States does not understand the nature of the Communist 
conspiracy. 

However, there are other points which might give you pause. 
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In December of 1955 the President sent to the world a Christmas 
message, in which he said: 

The peaceful liberation of the captive peoples has been, is and until success is 
achieved, will continue to be a major goal of the United States foreign policy. 

I have searched the record of the President of the United States for 
: one single instance where his action supported thos noble words, and 

I have not found them. 

On the contrary, just last month, on the morning of Line oln’s Birth- 
day, February 12, 1958, I opened the New York Times, and saw a pic- 
ture of the President of the United States with a warm smile shaking 
hands with the latest agent from the Kremlin. 

Now, I think that in deter mining the answer to this vital question, 

: it would be in order to review briefly, and I will make it very brief, 
some salient points in the history of the present Chief Executive. 

During the last two decades he has served as leader in several ca- 
pacities. He has been a commanding general, He has been Chief of 
Staff. He has been a college president. And he is now Chief 
Executive. 

During this period we have seen, among other things, American 
soldiers restrained at the threshold of Berlin while Communist hordes 
entered the city to commit one of the most horrible orgies of rapine 
and pillage that history records. We have seen following World War 
II at a time when the American Nation was more power ful than it had 
ever been in its history, both absolutely and relatively, by deliberate 
destruction of material and by deliberate protection of espionage, this 
Nation reduced to a state of peril today where our friends whisper 
behind our backs that we are in danger of extermination overnight. 

) Now, the third thing that happened, that the record should show, 
is that during this leadership, men in the field of science, industry, and 
the military field of America were deliberately restrained, though able 
to do so, from penetrating into outer space until such time as the 
Kremlin leadership was permitted to perform that feat and astound 
| the world. 
: Now, Mr. Chairman, I say that this record is not consistent with a 
series of bungling by well-intentioned leaders. It is too sinister. 
There is something behind this that is more than just mistaken judg- 
ment. I believe—and I think this is still relevant to your inquiry— 
: that the President of the United States owes the American people an 
accounting of his stewardship. I believe that if he does not do so vol- 
untarily, that some Senator or some Congressman with the courage and 
determination should force him to tell the story. 

I believe that until this story is told, we are getting into greater and 
greater peril every day that passes because as long as his story is not 
told, what happens to those forces that brought us to this plight ? 

Now, to the Supreme Court. The Senator from Indiana says that 
a majority of the Supreme Court do not understand the nature of 
the Communist conspiracy. I think that the Senator from Indiana 
challenges the accuracy of his own statement by that splendid speech 
that he made in the Senate when he revealed the unbelievable series 
of decisions rendered by these nine black-coated men. 

Mr. Chairman, even the Pittsburgh Pirates and the Washington 
Senators win a baseball game now and then, but in the Supreme Court 
of the United States under its present membership, any time that 
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there is a controversy involving the interests of an American citizen 
as opposed to the interests of the Kremlin masters, the American 
citizen cannot win. 

Now, if a majority of the Supreme Court of the United States were 
not aware of the Communist conspiracy, at least you would expect that 
an American might win once out of tw ice or once out of 6 times or once 
out of 20 times. At least some time he might be expected to win. 

Now, under these circumstances I personally—and I think I express 
the sentiments although I can’t vouch for it, of the associates that I 
mentioned—urge the Senate and the House to go to the utmost within 

their congressional powers to cut down the authority and the powers 
of the present members of the Supreme Court. 

To illustrate how deeply convinced I am on this subject, I would like 
to take 2 minutes to present to you a form of petition which has been 
prepared and is made available by a citizen of New York to Americans 
from coast to coast. This is a petition to the Congress of the United 
States: 

Whereas the Supreme Court Justices have repeatedly broken their oaths to 
uphold the Constitution of the United States by usurping power, by destroying 
the rights of the States, and by giving comfort to our enemies, the Communists: 

Therefore, we the undersigned citizens of the United States and of the sover- 
eign States thereof do hereby petition Congress to redress our grievances, to 
restore the Constitution and the Bill of Rights, and to reinvigorate the Republic 
by impeaching the present Justices of the Supreme Court ; and further do hereby 
petition the Congress to take immediate effective steps to repair to the extent 
possible the damage to the Constitution of the United States and the sovereign 
rights of the separate States by enacting appropriate legislation, with unequivocal 
language, which will permit of no treacherous distortion by any member of the 
Supreme Court. 

The petition form, Mr. Chairman, contains this message to anyone 
considering signing it : 

Impeachment of a Supreme Court Justice is serious, but Abraham Lincoln 
said, “The people of these United States are the rightful masters of both Con- 
gresses and courts, not to overthrow the Constitution but to overthrow the men 
who pervert the Constitution.” 

If you have any doubts about signing the attached petition, please read the 
great speech of Senator William E. Jenner in the Senate on July 26, 1957, and 
Dan Smoot’s report of July 1, 1957, entitled “Supreme Court.” These should 
satisfy you that the Supreme Court decisions add up to treason and that the 
words of the Supreme Court Justices themselves will furnish solid bases for 
their own impeachment. 

Senator Butter. Mr. Montgomery, I might call your attention to the 
fact that Abraham Lincoln at the time of the handing down of the 
Dred Scott decision, when he was naturally very muc he annoyed with 
the Court, nevertheless said that he felt that the right of the Court 
to declare unconstitutional an act of Congress was probably the lesser 
of the evils, and I don’t think he went to the extent of just tearing 
the Court apart. And I think that we have got to move very care- 
fully in this field. I think that we must assume that these gentlemen 
are certainly not motivated by the evil influences. I think we have 
got to find some way to get at the problem without just going in and 
taking aw ay or trying to take away all of the jurisdiction of the Court 
in these particular fields. I think it is too sweeping. 

Mr. Montcomery. I have the greatest sympathy with your feelings. 
A year ago I would have expressed myself exactly as you have. At 
this time I will say, Mr. Chairman, if I may, that T have no intention 
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of leaving to a future historian in decades to come the task of telling 
my grandchildren that in mid-20th century there existed in high places 
of trust in my country treason and tre: wchery. 

Now, I think that unless somebody has the courage to come out 
and face that fact—it is either true or it isn’t. 

Senator Butter. There is plenty of room for courage, but there 
is also plenty of room for thought and consideration. 

Did you hear Mr. Ober testify this morning ? 

Mr. Monrcomrry. No; I wasn’t here. 

Senator Burier. Mr. Ober testified this morning on this bill and 
he pointed out and very succinctly and very learnedly pointed out 
that a lot of the decisions of the Supreme ‘Court can be cured by 
simply having the Congress amend existing legislation upon which 
those opinions were based. 

Mr. Monrcomery. That isa theoretical solution, isn’t it ? 

Senator Burier. It isn’t a theoretical solution. It is an actual 
solution. 

Mr. Monrcomery. If it can be done, sir. 

Senator Butter. Insofar as the cases go, probably in the two fields 
of the right to practice law and the right of a State to be able to hire 
and fire its own employ ees as it sees fit, I probably go as far as you do, 
that the Supreme Court has invaded ther ights of the States. 

In some of these other programs, there may be better ways found 
to come—to arrive at the solutions than to just go in and tear the 
Court down. The Court isa valuable part of American life. 

Mr. Montrcomery. Oh, no question. 

Senator Burier. I had the—well, I guess it has been 4 years ago 
now—I sponsored a joint resolution to give the Supreme Court the 
absolute right of appeal under any case arising under the Constitu- 
tion of the United States, and I did that with the firmest and finest 
intentions, believing that the Supreme Court certainly has a place 
to play in the American way of government. It certainly has its 
duties and responsibilities as we do in our field. I think the Supreme 
Court in some cases has overstepped its bounds. 

It is a question of how to get at it without tearing the house 
down. And I for one will give it all the thought and attention that I 
am capable of and try to arrive at a solution that will be for the 
benefit of all the people. 

I don’t believe that to just condemn the Court generally would bring 
us to that position. 

Mr. Montrcomery. I want to make it clear, Mr. Chairman, that I 
am not talking about the Supreme Court of the United States. I am 
talking about the nine particular members of the Court that happen 
to wear the robes now. 

I think the Supreme Court of the United States is one of the greatest 
institutions in the history of Government. 

Senator Burier. Well, if it is an institution, then, it must be 
preserved. 

Mr. Monrcomery. It must be preserved. 

Senator Burrter. And I agree that when it steps out of line and 
doesn’t do as it should do, that this power of the Congress should 
be exercised. But I believe that it should be exercised with the 
ereatest of care and only after the most sincere deliberation. This 
is a very serious step. 
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Now, the Founding Fathers put this escape clause in the Constitu- 
tion for the purpose of giving the Congress, in my opinion, a check 
on the activities of the Supreme Court, “the same as they gave to the 
President the right to veto a bill of the Congress and make us get 
two-thirds to override it. This is a Government of coordinated and 
equal branches, and when one gets out of kilter, the other has a right 
to check on it. But I don’t think that we can say that it is wholly bad. 
I know that there are ways that this can be done. 

It can be done to the satisfaction of all the people, and I am certain 
it can be done without just tearing the Court apart. 

Mr. Monteomery. Well, I don’t think that you or anybody else 
‘an answer that question. How is it that we get 27 decisions against 
the American citizen ? 

Now, I tell you the odds just don’t add up on anything other than 
something sinister. However, I have expressed myself. 

Senator Butter. I will admit that some of the decisions have 
been very distasteful to me. As a matter of fact, I was on the 
committee that drew the legislation that overrode the Jencks case 
because I thought it was a very dangerous case, but I think it can be 
handled in an orderly way. It can be done in an orderly way and I 
have never been quite prepared to say that we ought to exercise 
this power that we do have in anything but a very -areful and thought- 
ful manner. 

Mr. Monteomery. It is a very serious step and I expect some time in 
the future, I just don’t know when—I will say on these petitions I am 
not asking a single soul to sign these petitions. They are coming in, 
snow balling from all over the country, from every walk of life. Tt is 
a tremendous think how angry the American people are about the 
Supreme Court. 

Mr. Sourwine. You are not asking this committee to take any action 
with respect to the impeachment of the Court. 

Mr. Montcomery. No, sir. 

Mr. Sourwine. You know that has to originate in the House. 

Mr. Monrcomery. That is right. I just wanted to submit this form 
of petition. I certainly am not 

Senator Butter. I don’t want my position to be misunderstood. I 
have always been—well, no matter what I have always been, I have 
always prided myself in believing firmly in the constitutional system, 
and from my legal education and from the reading I have done, it is 
poets hard to get away from the place that the Court plays in Amer- 

ican life, and I “have no desire to injure the Court. I think the Court 
in some fields has stepped out of its orbit. It has done things that 
it shouldn’t do. And I think those things should be corrected even by 
the Congress exercising the constitutional right that it has to withdraw 
jurisdiction, but that is an extreme remedy. It is a very extreme rem- 
edy, and if there is any way to do it, it should be done in the other 
way. 

Mr. Montcomery. I agree, I agree. But I have come to the con- 
clusion that it can’t be done in any other way. That is where we 
differ. 

Senator Butter. We have had testimony before the subcommittee 
that it can be done in another way, and if it can be done in another 
way, I think we should do that, because as much as—I just think too 
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much of the system, this system that we live under has been too good to 
all of use to just haphazardly hack away at any one of the branches 
of it. 

Mr. Monreomery. But the consequences, Mr. Chairman, of this 
extreme measure would be simply to eliminate certain members that 
now occupy the Supreme Court and replace them with others. The 
Supreme Court is still the high court of the land, only that it would 
be improved as to personnel. I don’t think it could be worsened by any 
such move. 

I wonder if I could take just 2 minutes for 2 observations. 

Senator Burier. Yes; we have a lot of witnesses. I do want to hear 
them, and I don’t want to cut anybody off. 

Mr. Monreomery. [ want to present to Senator Jenner what I be- 
lieve to be a great ecomium which proves that he is doing a good job 
and has probably got his fingers pretty close to the enemy’s nervous 
system. 

Here again, coming from New York, I am afraid I have to use this 
New York Times more than I should, but here is from an editorial 
which appeared last week: 

William E. Jenner, of Indiana, who is doing a service to the Nation by retiring 
from the Senate this vear is author of a bill to limit the appellate jurisdiction of 
the Supreme Court in certain areas where the Court has been courageously de- 
fending some of our basic American liberties. 

I am sure—— 

Mr. Sourwine. I will say that is in the record. It was placed there 
by Senator Jenner. 

Mr. Monrcomery. He placed it there himself. I knew he would 
be proud of it. 

The last thing I will say, and then I will retire, I have received 
informal reports that the American Bar Association in Atlanta, Ga., 
adopted a resolution disapproving of the Jenner bill. 

Mr. Sourwine. The text of that resolution, sir, and the transcript 
of the proceedings of the house of delegates in connection with it are 
in this record. 

Senator Burter. They were introduced in this record this morning. 

Mr. Montcomery. Well, then, I will just say as a member of the 
American Bar Association, if they feel that they are going to remain 
supine and expect Congress to sit idly by while these nine men in 
black tear up our Constitution and tear down our flag, then I say God 
help the members of the American Bar Association and protect them 
from the consequences of such suicidal folly. 

Thank you. 

Senator Burier. Thank you. 

Mr. Sourwine. Mr. Chairman, Mr. Will Maslow of the American 
Jewish Congress, who was scheduled to come this afternoon has noti- 
fied the committee he was unable to come, and his statement has been 
put in the record. 

Mr. William V. Chappel, Ocala, Fla., the chairman of the consti- 
tutional amendments committee of the Florida House of Representa- 
tives, sends this telegram, the gist of which is that he is unable to be 
here, and T ask that the telegram be made part of the record. 

Senator Butter. It will be made part of the record. 
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Mr. Sourwrne. He makes, Mr. Chairman, a request in the last 
paragraph which, I submit to the Chair, I will say that the request 
doesn’t seem reasonable to the counsel. 

Senator Burier. It doesn’t seem to be germane. The telegram will 
be put in and made a part of the record. 

(The telegram referred to is as follows :) 

OcALA, FLA., March 4, 1958. 
J. G. SOURWINE, 


Counsel, Internal Security Subcommittee, 
Senate Office Building, Washington, D. C.: 


Reference Senate bill 2646, regret unable to appear today before subcommittee 
because of unavoidable circumstances. 

I congratulate the members for their untiring labors with vital security prob- 
lems and wish much success in their solutions to the ends that Congress and the 
several States might more positively control subversive activities within their 
respective jurisdictions, and that our Supreme Court might more clearly reflect 
its intended judicial function of interpreting the laws as contrasted with its 
self-imposed legislative function of making the laws. 

I respectifully urge that copy of Florida’s interposition resolution be filed as 
part of subscommittee’s report. 

WILLIAM V. CHAPPELL, Jr., 
Member, Florida House of Representatives, 
Chairman, Constitutional Amendments Committee. 

Senator Burier. I see General Bibb here. General, will you step 

forward, please, sir. It is nice to have you here, sir. 


Mr. Biss. Thank you, sir. 


STATEMENT OF EUGENE S. BIBB, BALTIMORE, MD. 


Mr. Briss. Mr. Chairman, in order to identify myself, may I state 
that my full name is Eugene Sharp Bibb and I reside at 905 St. Paul 
Street, Baltimore, Md. 

I graduated at the University of Minnesota and took postgraduate 
work at Columbia U niversity and Oxford University. Iam a retired 
soldier and a retired lawyer and have been a member in good standing 
of the bars of the United States Supreme Court and of all State and 
United States courts of record in the States of Minnesota and New 
York for more than 35 years. I am a retired senior officer of the 
Army and am a wounded combat veteran of the Mexican Punitive 
Expedition (1916), World War I (1917-19) and World War II 
(1941-50), and saw combat action abroad in all of those wars. Since 
retirement in 1950 I have been a writer, lecturer, and radio commen- 
tator. 

I appear here today in support of Senate bill S. 2646, commonly 
known today as the Jenner bill, specifically withdr: ane all jurisdic- 
tion of the Supreme Court over cases involving congressional commit- 
tees’ action, executive security programs, State security programs. 
school boards, and admissions to the bar. 

My sole criticism of this well thought-through bill is that it does 
not go far enough. I am urging the Congress to pass legislation for- 
bidding to the Supreme Court all jurisdiction over all decisions of 
the State courts of last resort, over all matters which are exc ‘lusively 
within the rights of the several States reserved specifically to the 
States and the people by the 10th amendment to the Constituion. 

At the outset I must make it clear that no man reveres our judicial 
system more than I do. Furthermore no man respects the inviolable 
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sanctity of the independence of our courts more than Ido. But when 
the Supreme Court sets itself up above the law of the land and sits 
arrogantly in prideful menace to the Republic, then I vigorously con- 
tend that it is time for congressional discipline of the offending: mem- 
bers of that Court and a stern curbing of the limitless power for evil 
usurped by this Court. 

The Court has ruled unconstitutionally and without power in favor 
of convicted Communist traitors in 16 out of 19 of such cases con- 
sidered by the Court. It has dealt fatal blows at key points of the 
legislative structure erected by the Congress for the protection of the 
internal security of the Nation against the worldwide Communist 
conspiracy. By some of these decisions al] State antisubversive laws 
and regulations have been rendered null and void. States have been 
denied the inalienable right to combat the Communist conspiracy and 
have been denied even the right to bar Communists from practicing 
law. Convicted Communist traitors have been freed and turned 
loose by this “Supreme Court of Sociology” on flimsy, lawless tech- 
nical excuses. The Court has brashly challenged the authority of 
the Congress to decide the scope of its own legisl: ative investigations. 

I agree with the distinguished writer David Lawrence, editor of 
the widely read U.S. News & World Report, when he characterized 
this body of immoral, pro-Communist “Supreme Court law” as 
“Treason’s Greatest Victory!” I also agree with a prominent Sena- 


tor when he declared on the floor of the U nited States Senate, in 
June 1956, that— 


If the Supreme Court had another 3 or 4 months to hand down decisions in 
aid of the deadly Communist conspiracy, our Government and our institutions 
might well be at the mercy of the Communist conspiracy by the end of the 
summer. 
It is all too painfully obvious that the majority of the Supreme 
Court is inexorable in its grasp for total power. When the Court 
arrogates to itself the irresponsible right to rewrite and amend the 
Constitution of the United States (amendment 14) and make law de 
novo (Negro segregation cases); when the Court malevolently does 
violence to the lawful provisions of State constitutions and State 
statutes; when the Court capriciously and mischievously, usurps the 
functions of trial juries sme. willfully ignores the proven facts and 
rewrites the law to its own Jacobinic purposes (California Communist 
cases and others) ; when the Court undertakes to exert the power, with- 
out the right, to invalidate wills and to void trusts made ther -eunder, 
without even a hearing on the merits of the case (Girard College case) ; 
when the Court contumaceously contrives to destroy the rights of the 
States in deliberate contravention of the letter and spirit of the Con- 
stitution which the Court members solemnly swore to “preserve and 
defend”; when the Court deliberately provides safe and secure havens 
of refuge in the United States for all traitorous Communist conspira- 
tors in our midst and bars their lawful conviction and punishment 
under the law, and when the Court, in its revolutionary frenzy, shows 
utter contempt for the ancient legal doctrine of stare decisis, and wan- 
tonly strikes down our precedents, traditions and institutions, built on 
reason and logic, then I proclaim that that Court is guilty of mal- 
feasance in office, if not high treason. These are some of the impelling 
reasons for the adoption of the instant bill before this committee and 
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for stern disciplinary measures originating in the House of Representa- 
tives and triable before the Senate. 

Mr. Chairman, to try members of the Supreme Court of the United 
States in impeachment proceedings seems unthinkable but it may 
well be mandatory in the salvation and rebuilding of our Republic. 

It is enlightening at this point to note the vote of the Court in deci- 
sions involving internal security measures: 





| Against For 





Warren, Chief Justice _- : } 10 0 
Black, Justice ___- bb SeSa% «« 10 0 
Douglas, Justice ___-_-._..-- : | 10 0 
Frankfurter, Justice __. i 4 l 
Harlan, Justice 8 - 
Brennan, Jr., Justice _ --- ; 5 | 0 


Burton, Justice 
Clark, Justice 
Whittaker, Justice ____.-- 


To say that the Court majority voting against al] internal defenses 
against the onrushing Communist conspiracy seeking to engulf us, 
is pro-Communist would be the understatement of the year. 

In review of the 10 decisions enumerated above the following is 
submitted : 

1. Communist Party v. Subversive Activities Control Board: The 
Supreme Court refused to uphold or pass on the constitutionality of 
the Subversive Activities Control Act of 1950, deliberately hamstring- 
ing the Subversive Activities Control Board. 

Pennsylvania v. Nelson; The Court held that it was unlawful for 
the Commonwealth of Pennsylvania to prosecute a Pennsylvania 
Communist Party leader under the Pennsylvania Sedition Act and 
held in effect that the antisedition laws of 42 other States and the 
Territories of Alaska and Hawaii cannot be enforced. 

Fourteen California Communists v. United States: The Court 
reversed two Federal courts which convicted these traitors and ruled 
that teaching and advocating the forcible overthrow of our Govern- 
ment, even “with evil intent,” was not punishable under the Smith Act 
as long as it was “divorced from any effort to instigate action to that 
end.” Here is the height of this Court’s specious sophistries. 

Mr. Chairman, the Court held at that time that to convict a Com- 
munist you must find him at the barriers in the streets with guns in 
his hand, urging other Communists to strike all the other white people 
who appear on the streets, in favor of the Reds. 

The Court ordered 5 of these convicted Communist traitors 
acquitted and freed and ordered new trials for another 9, making it 
impossible to reconvict these traitors. Mr. Justice Tom Clark, in his 
sharp and vigorous dissenting opinion, had this to say in this 
connection : 

This Court should not acquit anyone here. In its long history, I find no case 
in which an acquittal has been ordered by this Court on the facts. It is some- 
what late to start in now usurping the function of the jury, especially where 
new trials are to be held covering the same charges. 

4. Cole v. Young: The Court reversed two Federal courts and held 
that, although the Summary Suspension Act of 1950 gave the Federal 
Government the right to dismiss employees “in the interest of national 
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security,” it was not in the interest of national security to dismiss . 
an employee who contributed funds and services to a confessedly 
Communist group, unless that employee was in “a sensitive position.’ 

And now I ask you, Mr. Chairman, What is a sensitive position? I 
dare say that a Senator’s position is sensitive and I dare say that a 
stenographer’s position is sensitive so long as he is with the 
( ‘overnment. 

5. Service v. Dulles: The Court reversed two Federal courts which 
had refused to set aside the discharge of John S. Service by the State 
Department. The FBI had a recording of a conversation between, 
Service and an editor of the Communist magazine Amerasia, in the 
latter’s hotel room, in which Service spoke at length about “military 
plans which were very secret.” The FBI had found lar ge numbers of 
secret and confidential State Department doc uments in the Amerasia 
office. The lower courts had followed the Me¢ ‘arran amendment, 
which gave the Secretary of State “absolute discretion” to discharge 
any employees Ry the interests of the United States.” 

6. Slochower Board of Higher Education: The Court reversed 

the decisions of thies New York courts and held that it was uncon- 
stitutional automatically to discharge a teacher, in accordance with 
New York laws, because he took the fifth amendment when asked about 
Communist activities. On petition for a rehearing the Court ad- 
mitted its own error but denied a rehearing. 
7. Watkins v. United States: The Court reversed the United States 
district court and six judges of the Court of Appeals of the District 
of Columbia, and held that the House Committee on Un-American 
Activities could not require a witness, who admitted, “I freely co- 
operated with the Communist Party,” to name his associates in the 
Communist Party, even though the witness did not invoke the fifth 
amendment. The Court said: “We remain unenlightened as to the 
subject to which the questions asked petitioner were pertinent.” If 
that isn’t double talk, I never heard of it. Three later decisions of 
the Court have strictly followed this foul decision. 

8. Jencks v. United States: The Court reversed two Federal courts 
and held that Clinton Jencks, who was convicted of filing a false non- 
Communist affidavit, must be given the contents of all confidential 
FBI reports made by the Government witness in this case, even 
though Jencks— 


restricted his motions to a request for production of the reports of the trial judge 
for the judge’s inspection and determination whether and to what extent the 
reports should be made available. 

Mr. Sourwine. Mr. Chairman, may I interrupt at that point? 

That is a characterization of the Jencks case which I know the 
chairman will recognize as accurate as far as it goes, but the important 
factor of the Jencks case which a number of witnesses here have failed 
to bring out is that the Court ordered reversal of the conviction and 
a new trial for Jencks under circumstances where such a trial was 
impossible. This is not a situation where Jencks was freed because 
the Government wouldn’t give him access to the testimony of the 
witnesses against him. It is a case where he was freed because the 
Supreme Court said the conviction couldn’t stand because he was not 
given material he hadn't even asked for. 
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Mr. Bir. Yes, and the Supreme Court knew at the time that they 
reversed the lower court that he could never be retried and therefore 
in effect they knew that they were freeing him at that time, isn’t that 
correct, sir? 

Mr. Sourwine. I don’t know what the Supreme Court knew, sir. 

Mr. Biss. I don’t think I do, or I don’t think I know anybody else 
who does, including the Supreme Court, sir. 

9. Sweezy v. New Hampshire. 

The Court reversed the New Hampshire Supreme Court and held 
that the attorney general of New Hampshire was without authority 
to question Pr of. Paul Sw eezy, a lecturer at the State university 
concerning suspected subversive activities including a certain lecture. 

10. A onigsberg V. State Bar of California. 

The Court reversed the decisions of the California committee of bar 
examiners and of the California Supreme Court and held that it was 
unconstitutional to deny a license to practice law to an applicant who 
refused to answer this question put by the bar committee: “Mr. 
Raphael Konigsberg, are you a Communist?” and a series of similar 


* questions. 


A number of other decisions of like import follow the 10 cases cited. 

Now, as to the Jenner case, Mr. Chairman, in my long experience 
in life I have found that a controversial figure or cause often makes 
devoted friends for no other reason than the enemies he or it makes. 
So it is with the instant Jenner bill. I should be much in favor of it if 
for no other reason than the character and activities of the earns 
thereto. When Americans for Democratic Action, American Civil 
Liberties Union, Anti-Defamation League, NAACP and the Foot 
munist Reuther and his mob, and others of like ilk are opposed to any 
person or legislation, all loyal, sound Americans usually favor him or 
it on general principles, if no other. However, I do not rest my favor- 
ing position in this instance solely upon that basis, obv iously. 

Opponents of the bill shout stridently that it is another example “of 
the growing tendencies in Congress to set itself up as a super a 
Court.” This is utterly false. What the Jenner bill seeks is to shove 
the Supreme Court back into its own backyard and to prevent it from 
further arrogation of authority, from further attempts to rewrite the 
law to conform to its own socialistic sophistries, and from further 
judicial encroachments into the legislative field which is the exclusive 
function of the Congress. 

If this sound bill serves to chasten the arrogant Supreme Court 
majority, to discipline it into a realization that it is not a law unto 
itself, to bring back a reasoning, logical interpretation of the Con- 
stitution without destruction of the letter and the spirit thereof, then. 
indeed, will the legislation well serve the best interests of the Republic. 

In closing my statement may I not express appreciation for the op- 
portunity of being heard and for the courtesies extended to me per- 
sonally by this committee. 

Now, Mr. Chairman, I am prepared to answer any revelant questions 
propounded by the committee and its counsel. 

Senator Burier. Mr. Sourwine, have you any questions / 

Mr. Sourwrne. I have no questions, Mr. Chairman. 

Senator Burzer. I have no questions. General. Thank you for ap- 
pearing here and forcibly and with conviction stating your convictions 
on this very important subject. 
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Mr. Biss. It is hoped that the cause was not hurt by too forcible 
pronouncements. 

Senator Buriter. No, I don’t think so, no. 

Is Mrs. Griswold here / 

Mrs. Griswop. Yes. 














STATEMENT OF MRS. ENID GRISWOLD, MONTCLAIR, N. J.. WOMEN’S 
PATRIOTIC CONFERENCE 






Mrs. GriswoLp. Senator, my statement is very brief. 
Mr. Chairman, the 32d Women’s Patriotic Conference on National 
Defense which recently convened in Washington unanimously adopted 
the following resolution : 














Resolved, That the 32d Women’s Patriotic Conference on National Defense 
pledges active support to the principles of Senator Jenner’s bill 2646 to limit the 
appellate jurisdiction of the Supreme Court in certain cases. 














As chairman of this conference, which is comprised of 19 patriotic 
and service organizations, I appreciate very much the opportunity 
given me to present this resolution personally and to testify in favor 
of this bill. 

Upon first thought it seemed to me rather presumptuous for one 
with absolutely no legal training to express opinions upon such a 
subject before this body. However, upon further reflection I realized 
that it is unnecessary to be trained in the intricacies of the law and 
constitutional interpretations to comprehend the serious effect: upon 
our Government structure, Federal, State and local, caused by the 
series of decisions of our present Supreme Court. 

It does require a knowledge and appreciation of our history, and 
understanding of our Republic as established under the Constitution, 
and of our philosophy of freedom which has provided such great 
impetus to our growth and development as a Nation. It is also 
essential to have an understanding of the tremendous menace in the 
world today, international communism, which has gone steadily on- 
ward engulfing one nation after another until it has now enslaved over 
900 million people. 

Although this worldwide conspiracy has long been at work within 
our country, through the untiring efforts of the FBI, congressional 
investigating committees and other duly constituted Government agen- 
cies, some of the conspirators of the movement have been ferreted out. 
By means of legislation enacted locally and on the State and Federal 
level, some of the leaders have been brought to trial and convicted after 
long and tedious procedures. 

Every guaranty of freedom, the very freedom these people were 
endeavoring to destroy, as well as every artifice has been used on their 
behalf by their counsel. By the punishment meted out to these ene- 
mies of our country, their activities were held in check and loyal 
citizens of our country encouraged in their opposition to the Com- 
munist menace, 

But the long series of decisions of our present Supreme Court has 
freed these traitors to continue their dastardly work of destruction, 
and how appalling it is to compare these findings with the stated ob- 
jectives, the program of the Communists, and to realize how perfectly 
they fit into the current Communist line. 
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How in these ultra-liberal interpretations of our Bill of Rights a 
license has actually been granted to destroy those very rights and 
privileges. 

It does not take a legally trained mind to ask why we are told that 
we must dispense billions of our substance around the world to en- 
courage other peoples and nations to stand firm against communism 
when we have opened wide the portals here at home. It does not re- 
quire a profound understanding of constitutional law to ask why 
America’s young men must be drafted into the armed services and 
sent to many parts of the globe to help others shore up the defenses 
against Communist aggression while within our own country we have 
permitted to be torn down the walls which had been so painstakingly 
erected. 

Senate bill 2646 provides an immediate means in certain specific 
cases of repairing to some degree the damage that has been done by 
the decisions of the High Court, and I believe some such legislation to 
be absolutely essential at this time. I note that at a recent meeting of 
the American Bar Association, the house of delegates has expressed 
opposition to the bill as contrary to the maintenance of the balance 
of power set up in the Constitution between the three branches of 
Government. 

I might add the observation that this stand is quite at variance 
with the scholarly report of the Bar Association’s Committee on Com- 
munism which was issued at the last summer’s meeting in London. 

I submit that this balance of power provided in the Constitution 
has already been upset by the judiciary when they invaded your field, 
the legislative branch, by writing new laws which were sweeping in 
their effect upon our responsibilities, and which will, I believe, if 
permitted to remain unchallenged, make of the legislative branch an 
increasingly impotent arm of the Government. I would expect the 
Members of the Congress to guard their prerogatives more zealously 
and to prevent further intrusions into their branch of the Govern- 
ment. 

Provision for this action is written into the Constitution, for i 
is you of the Congress who are given the authority to limit the Kol 
late jurisdiction of the Supreme Court. If this is not done, how can 
anyone support a program which takes from the citizens of our coun- 
try so large a proportion of their earnings, which further increases 
a debt for future generations to cope with, when the conspiracy which 
creates the need for large expenditures is permitted to operate un- 
hindered within our midst / 

Mr. Chairman, I note that you have stated that you consider this 
particular bill an extreme remedy. It may be an extreme remedy, 
but I believe that these are extreme cases. I have read with much 
interest the various ideas that lawyers have proposed; that each de- 
cision be dealt with individually by an individual bill or that some 
law already enacted by the Congress be amended in some way to meet 
the necessities of the situation. 

Senator Burier. That would seem to me to be the orderly process. 
If the Supreme Court of the United States says that the Congress 
has passed an act and we construe that as to mean a certain thing, and 
the Congress feels that it didn’t mean that, it is very easy for the 
Congress to say, “We didn’t mean that,” and that reverses that de- 
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cision, and that decision is no longer the law. It is very easy to do it 
that way, and that is the way it has historically been done. As : 
matter of fact, there was one case that arose in Maryland that I think 

yas legislatively reversed within 24 hours from the time it was de- 
livered_ by the Supreme Court, and that has been the historical way to 
correct errors in the rulings of the Court. 

Mrs. Griswoup. I understand that. 

Senator Burter. And, when it can be done that way, why should 
it be done in any other manner? Now, there are some areas that you 
may have to deprive the Court of jurisdiction. Maybe the Court has 
overstepped its bounds and is assuming jurisdiction unto itself that it 
nas no constitutional right to assume. “In those cases I am foursquare 
for the Jenner bill. But, i in cases where the Court is acting within its 
sphere and has simply said that the Congress meant one thing where 
the Congress thinks it meant another thing, then I think we should 
correct it by saying “This is what we meant.” And that is the easiest 
way in the world to correct it, and that is the orderly way to correct 
it. That is the way that the coordinate branches of the Government 
should operate. The coordinate branches of the Government should 
not be one at the throat of the other. 

The executive should certainly not try to slur the legislative branch 
or the judicial branch. The judicial branch should ‘be very careful 
how it steps into the field of the legislative branch or the executive 
branch. In that way the Government works in unison. But, when 
you have 1 part of the Government pulling against the other 2, you 
have no unity and you have no government. There is an orderly way 
of achieving ‘the things that you want to achieve, and I am for achiev- 
ing every one of them. But I am for achieving them in the way that 
they should be achieved and in the way that will do the least per- 
manent damage to the fine structure of government under which we 
live. 

Mrs. Griswotp. I understand that, Senator. May I go back to 
our original resolution and state that we pledged our support to the 
principles of Senator Jenner’s bill? 

Senator Burier. I noted that very carefully. I pledged my support 
to the principles of the Jenner. But there are ways and ways of 
arriving at the same place. And I feel that, if the Supreme Court 
has said, as it has in 3 or 4 of these cases, that, under the meaning, 
under the words of the Congress as used in this enactment, we believe 
that the Congress meant this, and, therefore, we ruled that way, it is 
only common courtesy and decency that we should not go to the 
Supreme Court and say, “We are going to take your power away 
after you decided those cases.” It is for us to amend the act, which 
we can do, and say, we didn’t mean that at all. We meant this. And 
that decision is set aside in an orderly manner. 

The two organs of government are working together. They are 
not working against each other. It is like, as President Wilson used 
to say, the ‘ship of state is really a ship of state, but when the three 
branches of government cease to work in unison, it is like a ship 
headed straight into the wind. The saik flutters and she gets no place. 

This is a government of coordinate branches. We must be respect- 
ful of the rights, obligations, and duties of the other branches, and we 
must adjust differences with the least friction to any of the branches, 
because, if you don’t do that, permanent injury may result and we 
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may do a lot of things that would be very bad for the country in the 
long run. And I hope this country has many, many, many years 
beyond any expectation that we may have. And I think we have got 
to be very careful the way we handle these matters. I want to see 
everything done that you want to see done. I can tell you that con- 
fidently. I want to see everything done. I think some of these de- 
cisions have gone way, way, Way beyond the scope of reason. I think 
the rule of reason has been abandoned in a lot of them. But it is 
just the method to be employed. 

Mrs. Griswotp. May I just end with this? 

Senator Burier. And I think that is what the bar association 
meant. Now, I hope that is what they meant when they passed their 
resolution. 

Mrs. GriswotD. From what was reported in the New York Times, 
it was impossible to tell exactly what they did mean. 

Senator Butter. I hope that is what they meant. 

Mrs. Griswotp. May I just end with this statement ? 

Senator Butter. Yes. 

Mrs. GriswoLp. Speaking for the patriotic organizations which I 
have the privilege of representing, I urge that this distinguished com- 
mittee act favorably upon the necessary legislation and recommend 
its passage by the Congress of the United States. 

Senator Burrer. Well, I think you can rest assured that that will 
be done. I think this committee will give very grave thought to all 
of these problems. We are here t taking testimony for the purpose 
of finding the answers to these questions. We, as a committee, be- 
lieve that the matters involved in these opinions have been serious 
enough not only to have these very extended hearings, but to have a 
full-dress debate on the floor of the United States Senate in connec- 
tion with the matters involved, and I am certain that the Senate 
and the Congress, generally, want to do the right thing, and they 
want to do it in the way that will leave the least injury to the fabric 
of government. 

Mrs. Grisworp. Thank you for the privilege. 

Senator Burrrr. Is Mr. Flett here? 

Mr. Sourwrne. Mr. Chairman, while Mr. Flett is coming to the 
stand, may I offer some matter for the record ? 

Senator Burter. Yes, indeed. 

Mr. Sourwine. This is an article by David Lawrence, from the 
March 7, 1958, issue of U. S. New & World Report. It is editorial 
in nature. Its inclusion was requested by a member of the com- 
mittee. 

Senator Burter. It will be made a part of the record. 

(The document referred to is as follows :) 


[U. S. News & World Report, March 7, 1958] 
FAMOUS JUDGE REBUKES SUPREME CouRT 
By David Lawrence 


Judge Learned Hand, now retired, is one of the most eminent men ever to sit 
on the Federal bench. For many years he presided over the Second Circuit 
Court of Appeals in New York, and his opinions were usually accepted by the 
Supreme Court of the United States. Indeed, his opinions came to be regarded 
by the legal profession as among the most persuasive expositions of “the law of 
the land.’ 


LIMITATION OF APPELLATE JURISDICTION 535 


Recently, Judge Hand delivered a series of three lectures before the students 
at Harvard Law School. He dealt with the widely debated concept that the 
Supreme Court may “legislate” at will. 

These lectures have just been published by the Harvard University Press. 
While they are written in dispassionate and restrained phrases, the lesson con- 
tained therein is unmistakable. It is one of the sharp rebukes of the Supreme 
Court for a tendency to set itself up as a “third legislative chamber.” 

Judge Hand issues a warning as to what the American citizen faces whenever 
the Supreme Court not only restricts the right of legislative bodies to legislate 
but itself assumes a legislative function. 

Judge Hand does not confine his criticism merely to the present-day Supreme 
Court. He points out that an 1894 opinion of the Court foreshadowed current 
trends. He quotes the Court’s declaration at that time that a State legislature’s 
“determination as to what is a proper exercise of its police powers is not final 
or conclusive, but is subject to the supervision of the courts.” 

Judge Hand observes that “such a definition leaves no alternative to regarding 
the Court as a third legislative chamber.” He then notes the subsequent dis- 
avowals of such a doctrine by the Supreme Court, and cites a 1952 opinion which 
says: 

“Our recent decisions make plain that we do not sit as a superlegislature to 
weigh the wisdom of legislation, nor to decide whether the policy which it ex- 
presses offends the public welfare.” 

Judge Hand remarks: “One would suppose that these decisions and the 
opinions that accompanied them would have put an end—at least when economic 
interests only were at stake—to any judicial review of a statute because the 
choice made (by Congress or the State legislatures) between the values and sacri- 
fices in conflict did not commend itself to the Court’s notions of justice.’ 

Judge Hand finds, however, that the Supreme Court recently has not only 
proceeded to impose its own view on what is wise or unwise legislation, irrespec- 
tive of constitutional powers, but seems to have applied hostile rules where 
“property” was involved and softer rules where “liberty” was at issue. He says: 

“T cannot help thinking that it would have seemed a strange anomaly to those 
who penned the words in the fifth [amendment] to learn that they constituted 
severer restrictions as to liberty than property, especially now that liberty not 
only includes freedom from personal restraint, but enough economic security to 
allow its possessor the enjoyment of a satisfactory life. 

“T can see no more persuasive reason for supposing that a legislature is a 
priori less qualified to choose between ‘personal’ than between economic values, 
and there have been strong protests, to me unanswerable, that there is no consti- 
tutional basis for asserting a larger measure of judicial supervision over the first 
than over the second.” 

Judge Hand puts his finger on the cases that today transcend all others as 
examples of usurpation of power by the Supreme Court. He says: 

“The question arose in acute form in ‘the segregation cases.’ In these de- 
cisions, did the Court mean to ‘overrule’ the ‘legislative judgment’ of States by 
its own reappraisal of the relative values at stake? Or did it hold that it was 
alone enough to invalidate the statutes that they had denied racial equality 
because the [14th] amendment inexorably exempts that interest from legislative 
appraisal? 

“Tt seems to me that we must assume that it did mean to reverse the ‘legisla- 
tive judgment’ by its own appraisal. Jt acknowledged that there was no reliable 
inference to be drawn from the congressional debates in 1868, and it put its 
decision upon the ‘feeling of inferiority’ that ‘segregation’ was likely to instill in 
the minds of those who were educated as a group separated by their race alone. 

“There is indeed nothing in the discussion [by the Supreme Court] that posi- 
tively forbids the conclusion that the Court meant that racial equality was a 
value that must prevail against any conflicting interest, but it was not necessary 
to go to such an extreme. Plessy v. Ferguson [the 1896 case approving ‘separate 
but equal’ facilities] was not overruled in form anyway; it was distinguished 
[differentiated] because of the increased importance of education in the 56 years 
that had elapsed since it was decided. 

“I do not see how this distinction can be reconciled with the notion that 
racial equality is a paramount value that State legislatures are not to appraise 
and whose invasion is fatal to the validity of any statute. 

“Whether the result would have been the same if the interests involved had 
been economic, of course, I cannot say, but there can be no doubt that, at least 
as to ‘personal rights,’ the old doctrine seems to have been reasserted. 
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“It is curious that no mention was made of section 3 (of the 14th amendment), 
which offered an escape from intervening, for it empowers Congress to ‘enforce’ 
all the preceding sections by ‘appropriate legislation.’ 

“The Court must have regarded this as only a cumulative corrective, not being 
disposed to divest itself of that power of review that it has so often exercised 
and as often disclaimed. 

“I must, therefore, conclude this part of what I have to say by acknowledging 
that I do not know what the doctrine is as to the scope of these clauses; I cannot 
frame any definition that will explain when the Court will assume the role of a 
third legislative chamber and when it will limit its authority to keeping Congress 
and the States within their accredited authority.” 

Judge Hand says he “has never been able to understand” on what basis, other 
than as a “coup de main,” the Supreme Court adopted the view that it may 
actually legislate. By “coup de main,” he means, of course, arbitrary usurpation 
of power. 

Should we establish a “third legislative chamber’? This is the penetrating 
question asked by Judge Hand, but he adds quickly: “If we do need a third 
chamber, it should appear for what it is, and not as the interpreter of inscrutable 
principles.” 

But Judge Hand doubts the wisdom of letting a judge “serve as a communal 
mentor,’ and deems inexpedient any such wider form of review based on the 
“moral radiation” of court decisions. He gives these reasons for his view : 

“In the first place, it is apparent, I submit, that insofar as it is made part of 
the duties of judges to take sides in political controversies, their known or 
expected convictions or predilections will, and indeed should, be at least one 
determinant in their appointment, and an important one. 

“There has been plenty of past experience that confirms this; indeed, we have 
become so used to it that we accept it as a matter of course. 

“No doubt it is inevitable, however circumscribed his duty may be, that the 
personal proclivities of an interpreter will, to some extent, interject themselves 
into the meaning he imputes to a text, but, in very much the greater part of a 
judge’s duties, he is charged with freeing himself as far as he can from all 
personal preferences, and that becomes difficult in proportion as these are strong. 

“The degree to which he will secure compliance with his commands depends 
in large measure upon how far the community believes him to be the mouthpiece 
of a public will, conceived as a resultant of many conflicting strains that have 
come, at least provisionally, to a consensus. 

“This sanction disappears insofar as it is supposed permissible for him 
covertly to smuggle into his decisions his personal notions of what is desirable, 
however disinterested personally those may be. 

“Compliance will then much more depend upon a resort to force, not a desir- 
able expedient when it can be avoided.” 

Those last words could apply to the use of troops at Little Rock, which cer- 
tainly was “not a desirable expedient” and could have been avoided. 

There seems no doubt that Judge Hand would like to see the Supreme Court 
adhere to its basic function of interpreting legislation without adding laws not 
written by the people’s legislatures. He evidently deplores the tendency to vest 
political power in the Supreme Court of the United States, whose Justices are 
appointed for life. He concludes: 

“For myself it would be most irksome to be ruled by a bevy of platonic 
guardians, even if I knew how to choose, which,I assuredly do not. If they 
were in charge, I should miss the stimulus of living in a society where I have, 
at least theoretically, some part in the direction of public affairs. 

“Of course I know how illusory would be the belief that my vote determined 
anything; but, nevertheless, when I go to the polls I have a satisfaction in the 
sense that we are all engaged in a common venture.” 

Judge Hand has rendered a great service to contemporary understanding of 
the true limits of the Supreme Court’s power. For there are limits, and the 
Congress, acting for the people, can and should impose such limits lest we fall 
victim to absolutism in our own institutions. 


Mr. Sourwine. This is a statement which the presiding officer at a 
previous session asked Mr. Thomas S. Cadwalader, of Baltimore, then 
a witness, to furnish. 

Senator Butter. Is this the letter that he wrote ? 
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Mr. Sourwine. The original is being transferred to the former 
chairman, who asked for it. I thought this carbon should be gotten 
for the record. 


Senator Butter. It will be made a part of the record. 
(The letter referred to is as follows:) 


BALTIMORE, Mp., March 3, 1958. 
J.G. SouRWINgE, Esq., 
Chief Counsel, Subcommittee On Internal Security Act, 
Senate Office Building, Washington, D.C. 


DEAR Mr. SOURWINE: I enclose herewith the memorandum I prepared as re- 
quested the other day by Senator Dirksen, together with a carbon copy which 
you may send him if he wishes it. 

Very truly yours, 
THOMAS F’. CADWALADER. 


Re S. 2646: Historica MEMORANDUM SUBMITTED, AT REQUEST OF SENATOR 
DIRKSEN, BY THOMAS F, CADWALADER 


I stated in my testimony that there was an almost rhythmic alternation in 
popular feeling as to which of the three great departments of the Federal 
Government presented the greatest menace to liberty. The Senator presiding at 
the subcommittee hearing asked me to give a summary of these occasions. 

I should, first, say that there has always been great difference of opinion in 
the country as to whether any important act or series of acts was a menace or 
not, depending, of course, on which side was threatened. The long contest be- 
tween those who supported States rights and those who favored centralized 
power has historically produced a series of crises, including, of course, a major 
war. But there has also been the tension between classes, producing the 
alternative prevalence of radical and conservative views in one or other of the 
three departments. One set of tensions overlaps and crosses ¢he other. 

1. The Judiciary Act of 1789 led to the fear of the judicial power on the part 
of the States rights supporters and also on the part of the popular party, which 
then was also against strong government. There was much criticism of the 
Supreme Court, culminating in a general uprising of sentiment when, in Chisolm 
v. Georgia, it upheld the right of a private citizen to sue a sovereign State. The 
result was the 11 amendment, overruling the Court and abolishing any such 
jurisdiction. 

2. The alien and sedition laws passed in the Adams administration were 
severely attacked by the same popular elements, and the Virginia and Kentucky 
resolutions were passed denying the power of the political branches of the 
Government to control what the conservatives of the day deemed to be sub- 
versive activities, sparked, no doubt, by the French Revolution, which was in 
full swing and whose horrors made thoughtful people gasp. The popular senti- 
ment against these laws really destroyed the Federalist Party. 

3. The conservatives were terrified, in turn, by President Jackson’s attack on 
the Bank of the United States and considered him what we would now consider 
a leftwing tyrant, but in the course of time many whose instincts and prejudices 
were conservative came to take a very different view. 

4. The arbitrary acts of President Lincoln in suspending the writ of habeas 

corpus and setting up military commissions to try civilians who opposed the war 
against the Southern States led to fierce denunciations by northern Democrats 
and seriously threatened his reelection in 1864. 
5. The decision of the Supreme Court in 1868 in Ea parte Milligan, holding the 
trial of civilians by military commission unconstitutional, was violently attacked 
by all the radical press of the day, especially Greeley’s New York Tribune, the 
Independent published under the auspices of the Congregationalist churches, and 
many others. It has long since been recognized as one of the bulwarks of our 
liberties. } 

6. Soon after the Milligan case, the radicals feared greatly that the Supreme 
Court would nullify the reconstruction acts. In the case of Georgia v. Stanton, 
the Court, doubtless somewhat frightened by the violence of the radical Congress, 
which, by excluding all the Southern States from both Houses, had an artificial, 
overwhelming majority, held that the rights claimed by the plaintiff State were 
political and not property or personal rights, and, therefore, not within judicial 
competence to decide. They entirely ignored the vast number of personal and 
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private wrongs and trespasses which were daily visited upon the people of the 
occupied States by their military governors and puppet officials. 

However, the fears of the radicals about the Court were revived when it pro- 
ceeded to entertain the habeas corpus petition of William H. McCardle, who had 
been arrested by General Ord, the military governor of Mississippi, for alleged 
disloyalty. While the impeachment trial of President Johnson was going on, 
they surreptitiously slipped through the House a bill taking away the Court’s 
appellate jurisdiction in the very class of cases in which they had conferred it 
only the year before. The Court, of which Chase was Chief Pastice, took this 
lying down. Of course, it was helpless once the act had passed the Senate, but 
they could have acted more promptly and handed down their decision before their 
jurisdiction had been curtailed. 

So, during the ugly drama of reconstruction, the Supreme Court exercised 
none of its power to check the excesses of the Legislature. 

7. After the victory of Tilden in 1876 and the seating of Hayes, there was a 
general letdown of tension that lasted for over 50 years. Not that there were 
no contests, and even violent controversies, during this period, especially on the 
tariff, free silver, imperialism, trusts, and the war against Germany of 1917-18. 
But it does not seem that either the executive, the legislative, or the judicial 
branch was singled out as a particular menace to liberty during all this time. 

However, with the great depression of the 1930's, the executive and legislative 
branches soon found themselves in trouble when their radical actions came up 
against a still conservative judiciary. Hence, President Roosevelt's proposal to 
“pack” the Court, as President Grant had done with the help of the old radical 
Congress when the Court had held void the acts making depreciated paper money 
legal tender. There was, undoubtedly, a strong uprising of sentiment to support 
the Court against the President, but the Court itself was frightened into changing 
its tune and sustaining acts that in previous years it would, unquestionably, have 
held void. The Court-packing bill was defeated, but the successive reelections of 
Mr. Roosevelt accomplished the same result for which the bill was designed; 
namely, filling the bench with radical-minded judges. 

8. It is, therefere, now the turn of conservatives to deem the Supreme Court 
a greater menace to liberty than either of the other departments as now con- 
stituted. The popular party nowadays is the advocate of strong central power, 
as, indeed, the multitudes in other countries, such as Italy and Germany, have 
been in recent years. Socialism, which was unknown on this side of the Atlantic 
in the 19th century, is, with the Supreme Court’s blessing, halfway established, 
and, of course, it signifies and requires ruthless centralization of power and 
arbitrary rule. The rights of States are almost completely ignored, and the 
rights of private citizens are held only at sufferance. 

In regard to the two domestic questions on which the country is in a state 
of hypertension, namely, racial relations and Communist infiltration, the Supreme 
Court has taken an active and aggressive stand in a partisan manner. It has 
sometimes in the past been charged with partisanship, and it must be confessed 
that, under Marshall, it did all it could to establish a strong central power, but 
it never went out of its way to invent and insert provisions into the Constitution 
that are simply not there in order to accomplish particular ends, as a legislative 
body might draft a statute. This it has done in the Tidewater Oil case, in the 
ease of Brown v. Topeka, in Commonwealth v. Nelson, and in the cases dealing 
with subversives in schools, at the bar, and others. 

It is for this reason—because the Court is no longer content to decide between 
different interpretations of the Constitution and the laws, but insists upon 
originating and forcing into our fundamental law its own notions of what ought 
to be—that its jurisdiction must now be curbed or we shall find ourselves victims 
of a governmental Frankenstein that cannot be controlled by any peaceful process 
known to democratic government or free peoples anywhere. 


Mr. Sourwtne. This, sir, is a letter and statement from Mr. J. 


Nicholas Shriver of Baltimore. I believe it should go into the record. 
Senator Butter. It will be made a part of the record. 





















LIMITATION OF APPELLATE JURISDICTION 539 


(The document referred to is as follows:) 


Cross & SHRIVER, 


Baltimore, March 3, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Judiciary Committee, 
United States Senate, Washington, D.C. 


DEAR SENATOR EASTLAND: I was hoping to have an opportunity to testify, 
on behalf of Maryland Action Guild and Maryland Forum, two organizations 
composed of citizens of Maryland and dedicated among other objectives to the 
exposure and fighting of communism, in connection with your present hearings 
on Senate bill 8. 2646. 

However, I understand that your hearings are now drawing to a close and 
that it would be preferable to submit a written statement rather than to testify 
in person. With this in mind, I am submitting the enclosed satement, with the 
request that it be filed among and published with the record of your hearings. 
Needless to say I would be happy to supplement my views in person at any time. 

Respectfully yours, 


J. NicHoLAs Suriver, Jr. 





STATEMENT IN SUPPORT OF THE JENNER BILL, 8S. 2646 





The organizations represented by the speaker wish to go om record most 
emphatically in support of this proposed legislation. Because much has already 
been said about this bill, our statement is limited to making some key points 
which we believe may have some value to your committee in your soul-searching 
consideration of this very mild step toward reassertion of the legislative 
prerogative. 

Is this a proposal to “destroy” the Supreme Court? 

One of the cries of the opposition to the pending bill is that it is a proposal 
to “destroy” the Supreme Court. This argument is of course a false one, de- 
liberately false unless the person uttering it does not know the Constitution. 

The Supreme Court was established by article III of the Constitution, section 
1 of which vested “the judicial power in one Supreme Court. Section 2 defined 
the extent of the judicial power. This section gives the Supreme Court original 
jurisdiction—that is it is the only Court to hear a case—“in all cases affecting 
Ambassadors, other public Ministers and consuls, and those in which a State 
shall be party.” Then in all other cases, section 2 provides, “the Supreme Court 
shall have appellate jurisdiction, both as to law and fact, with such exceptions 
and under such regulations as the Congress shall make.” [Italic added.] 

The Jenner bill provides certain exceptions to this appellate jurisdiction, 
and these, broadly speaking, are designed to prevent the Supreme Court from 
acting as an appellate court in matters affecting the internal security of our 
Nation against the Communist conspiracy. Congress, if this bill is passed, will 
be declaring that our country’s security is of such importance that the Supreme 
Court may not any longer tamper with it. It must be noted, and repeated often 
because of the superficial appeal of the “destroy the Supreme Court” argument, 
that Congress would not affect the rights of citizens to have their day in court, 
and their appeal from an adverse judgment in a lower court. They would, 
however, in internal security matters have no right to multiple appeals the 
tinal destination of which would be the Supreme Court. This is a very limited, 
very narrow bill, and the Supreme Court’s jurisdiction in the vast majority 
of cases is in no way affected. 

Is this the first time Congress has ever acted to limit the Supreme Court? 
Of course not. James Burnham, in National Review for July 20, 1957, cites 
many precedents. Some of the more striking ones are these: 

(1) Congress, after the Civil War, passed the Reconstruction Acts and their 
legality was challenged in the courts. While Ex parte McCardle, which was the 
case by which this challenge was being made, was before the Supreme Court, 
Congress repealed the jurisdiction of the Supreme Court to consider all cases 
arising under the relevant statute. So the Supreme Court, its hands tied, simply 
dismissed the case. 

(2) Congress, at the behest of President Franklin D. Roosevelt exempted 
from the Supreme Court’s jurisdiction the workings of the Price Control Act. 

(3) The Supreme Court, by the Dred Scott decision, approved slavery in 
the States. Congress in 1863 prohibited slavery. 
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(4) In 1849 the Supreme Court held that a certain bridge over the Ohio River 
was an “unlawful” obstruction to navigation. In 1852 Congress passed an act 
declaring the bridge was “a lawful structure.” The Supreme Court, defeated, 
said that although the bridge “may still be an obstruction in fact, it is not so 
in the contemplation of law.” 

Why is the remedy necessary? 

The Supreme Court has struck at the great foundation stone of our Govern- 
ment, the separation of powers. In a series of ruthless reversals of previous 
cases, by making what amount to legislative and policy decisions, it has decided 
(among other things) : 

(a) that Congress may not ask a witness (who does not invoke the fifth 
amendment) to name former Communist associates—thus destroying the 
power of Congress to investigate subversion for the purpose of passing laws 
controlling it; 

(b) that a State legislature may not ask similar questions—with the same 
result at the State level ; 

(c) that the Executive Department may not fire from Federal employ- 
ment known subversives, unless they are in “sensitive” positions—thus ap- 
proving of the employment of Communists, sworn enemies of America, as long 
as the Court doesn’t think the job is a “sensitive” one; 

(d) that a State may not fire a school teacher who has taken the fifth 
amendment when asked about Communist activities ; 

(e) that a State may not deny the right to practice law to a candidate 
who refused to answer whether he is a Communist ; 

(f) that a State may not even protect itself from subversion by prosecuting 
Communist party leaders. 

There have been many other decisions which may require legislation, but the 
Jenner bill is aimed at preventing the Supreme Court from interfering with the 
right of Congress and the States to investigate and to enact legislation to prevent, 
if possible, the destruction of America by internal subversion ; to permit the Fed- 
eral Government to establish a method to eliminate subversive employees: and 
to permit the States to determine who shall teach in their schools and who shall 
practice law in their courts. 

Up until 1956 and 1957 no one, including the Communists themselves, could 
have seriously doubted that the Federal and State Governments were empowered 
to do all of these things. But the present Supreme Court, going further than even 
the Communists dared hope, has recklessly scuttled precedent and has just as 
recklessly set itself up as a legislative body, with the result that there are left 
in America today for all practical purposes no restraints upon internal subversion. 
The Daily Worker called the turn, signing the praises of the Supreme Court in 
a ringing hymn: 

“Democracy in America may well rejoice at the recent decision of the Supreme 
Court * * * 

“All honor to the brave men and women * * * who dared the * * * tyrannical 
[lower court] judges of the McCarthyite terrorism * * * 

“* * * it is important to stress the sterling contributions of our party and of 
other progressive organizations in helping to facilitate the new trends which are 
creating a more favorable situation in this country * * *” 

“Democracy in America may well rejoice at the recent decision of the Supreme 
Court curbing partly the dictatorial powers assumed in recent years by con- 
gressional investigation committees, granting new trials in some Smith Act and 
contempt cases and otherwise relaxing the pressures of the outrageous Mc- 
Carthyism built up during the cold war years.” 

The American Bar Association committee on Communist activities, in its re- 
port to the association at its annual meeting last summer, recommended remedial 
legislation in several areas covered by the Supreme Court decisions. The Jenner 
bill covers many of these areas. Others must be the subject matter of further 
legislation. 

We urge the Congress to pass the Jenner bill in order to try, by this law, to re- 
establish our defenses against communism at home. We urge the Congress to rec- 
ognize the proposition that the expenditure of billions and more billions for 
military defense against armed attack is a foolish waste of our substance if we 
are going to let our enemies at home have a free hand. Unless Congress reasserts 
its authority, the Supreme Court will have succeeded in destroying America with- 
out requiring Soviet Russia to fire a single missile 

In conclusion, members of this committee, be it always remembered that the 
Supreme Court recognized, until recently, that it was a judicial body. In 1824 
Chief Justice Marshall stated : 
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“Judicial power, as contradistinguished from the power of the laws, has no 
existence. Courts * * * can will nothing.” 

In Federalist Paper No. 78, Hamilton predicted that “the general liberty of the 
people can never be endangered” by the courts “so long as the judiciary remains 
truly distinct from both the legislative and executive powers * * *. Liberty can 
have nothing to fear from the judiciary alone, but would have everything to fear 
from its union with either of the other departments.” 

The Supreme Court has now become a superlegislature, and therefore “Liberty 
{has] * * * everything to fear” unless Congress insists immediately upon its 
legislative prerogatives. 

In our founding days a war was fought against taxation without representa- 
tion. We ask that you, our elected representatives, preserve us from judicial 
legislation without representation. 


Mr. Sourwine. And this is a letter in the nature of a petition from 
a group of Baltimore residents asking to be associated with Mr. 
Shriver’s statement. They ask that it be made a part of the record. 

Senator Burrier. That will be made a part of the record. 

(The letter referred to is as follows:) 


BALTIMORE, Mp., March 3, 1958. 
Hon. James O. EASTLAND, 


Chairman, Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 


Dear SENATOR EASTLAND: We, citizens of the State of Maryland, whose 
names appear below, all members of civic or patriotic organizations which have 
lacked either time or opportunity for a polling of their members before the close 
of the hearings on Senate bill S. 2646, individually request that we be recorded 
as supporting the views of J. Nicholas Shriver, Jr., given in the copy of his state- 
ment attached hereto, and as urging return of said bill, favorably to the Senate 
of the United States. 

Respectfully, 


Dr. George H. Yeager, Mrs. George H. Yeager, Dr. Harvey B. Stone, 
Mrs. Harvey B. Stone, Walter Wintz, Mrs. Walter Wintz, Francis 
J. Hamill, Raymond J. Hardy, Mrs. Raymond J. Hardy, John J. 
O’Connor, Jr., Mrs. John J. O’Connor, Jr., John Wilcox Frisch, 
Mrs. John Wilcox Frisch, Mrs. R. M. Morningstar, Robert Golds- 
borough, Carroll B. Sechilpp, Mrs. Carroll B. Schlipp, H. Boyd 
Hook, Mrs. Sarah Hook, Mrs. John T. Wells, George S. Goodhues, 
Jr., Mrs. George S. Goodhues, Jr., Lennox Birckhead, Mrs. Lennox 
Birckhead, Mrs. E. Ruth White, Mrs. Alexander F. Jenkins, 
Alexander F. Jenkins, Jr., Mrs. Glen Greenwood, Jere O. Hamill, 
Mrs. Jere O. Hamill, George D. O’Neill, Mrs. George D. O'Neill, 
Dr. Douglas H. Stone, Mrs. Douglas H. Stone, John Pepe, Mrs. 
John Pepe, Mrs. Velma Nye, Mrs. Yvonne Moore, Mrs. Francis J. 
Hamill, Dr. Anna Mathiesen, Louis D. Carroll, Mrs. Louis D. 
Carroll, Dr. E. T. Bouchelle, Robert B. Bouchelle, Dr. George F. 
Carter, Mrs. George F. Carter, Miss Anne Warfield Martin, George 
S. Goodhues, Sr., John J. Iago, Mrs. John J. Iago, Alfred E. Man- 
ning, Mrs. Thomas H. Kane, Mrs. O. W. Beck, Mrs. Edward 
Dougherty, Mrs. Joseph S. Huxley, Joseph S. Huxley, Glen Green- 
wood, Dr. Leo Brady, Mrs. Leo Brady, Mrs. Elizabeth Cooney, 
Mrs. Mable Harmon, Mrs. Wm. H. Carroll, C. G. Carroll, Mrs. 
C. G. Carroll, Mrs. Doris Kane, Miss Agnes Cooney, Dr. John 
Engers, Dr. Charles R. Goldsborough, Mrs. Charles R. Golds- 
borough, Miss Katherine 8S. Walsh, John J. Eisenhart, Mrs. John 
J. Eisenhart, Mrs. W. S. Gunter, W. S. Gunter, Mrs. Elizabeth 
Cooney, Dr. Daniel S. Shanahan, Mrs. Daniel S. Shanahan, Dr. 
Joseph V. Jeppi, Edward J. Coolahan, Mrs. Edward J. Coolahan, 
Mrs. Bessie Ballou, Mrs. Herman Baesch, Mrs. Jean D. Campbell, 
Mrs. Louise Thomas, Dr. Amos R. Koontz, Mrs. Amos R. Koontz, 
Miss Aileen Kelly, Wm. J. Sexton, Mrs. Wm. J. Sexton. 

I certify that all the above names are those of persons who personally endorsed 
the above letter. 


ANNA MATHIESEN. 
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Mr. Sourwrne. This is a letter in the nature of a statement from 


Mr. P. A. del Valle, president, Defenders of the American Con- 
stitution. 


Senator Butter. It will be received and made a part of the record. 
( The letter referred to is as follows:) 


DEFENDERS OF THE AMERICAN CONSTITUTION, INC., 
Washington, D. C., February 20, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 

DeEAR SENATOR EASTLAND: The Defenders of the American Constitution, having 
knowledge of the fact that hearings are now being held on Senator William BE. 
Jenner of Indiana’s bill to restrain the Supreme Court from further jeopardizing 
the security of the Republic by decisions such as those rendered in the cases 
of Jencks, Watkins, Service, Yates, Sweezy, Schware, Konigsberg, Nelson, 
Slochower, and Cole, do hereby request that this, their statement, be accepted 
in lieu of personal appearance by myself, due to my being snowbound and unable 
to leave my farm. 

We feel very strongly that, if the bill, S. 2646, is defeated calling for appellate 
jurisdiction of the Supreme Court’s limitation, particularly in the matter of 
investigative function of the Congress; the security program of the Executive; 
the sovereign rights of the States with regard to education, subversion, and the 
practice of law within their jurisdiction, then the Republic will cease to be a free 
country under the Constitution, and will become virtually an oligarchy wherein 
all men are subject to the whims and wishes of a handful of men who have 
seized the power from the Congress, from the Executive, and from the 48 
sovereign States of the Union. 

As defenders of the American Constitution we call upon the Congress to assert 
itself against the encroachment of the judiciary upon the functions and powers 
which rightfully were placed in their hands by the Founding Fathers in the 
Constitution. Should we fail to pass this bill, thus removing the wedge driven 
into constitutional government by these unconstitutional decisions, then we shall 
have surrendered supinely to those enemies, foreign and domestic, against whom 
we have all sworn a solemn oath to uphold and defend the Constitution of the 
United States. 

May God grant that your courage and your patriotism be adequate to overcome 
the vicious pressures of those enemies of the Republic and their dupes and stooges, 
who seek to prevent this urgent repair to the Constitution and to the ship of state. 

Yours sincerely, 
P. A, DEL VALLE, 
President, Defenders of the American Constitution. 


Mr. Sovrwtne. This is a statement from Mr. Loren D. Stark, 
Houston, Tex., which he asked to be included in the record. 

Senator Burier. It will be made a part of the record. 

(The document referred to is as follows :) 


Houston, Tex., February 26, 1958. 
Hon. J. O. EASTLAND, 
Chairman, Committee on the Judiciary, 
Senate Office Building, Washingion, D. C. 


DEAR SENATOR EASTLAND: In response to the invitation of the Committee on 
the Judiciary to persons interested in testifying regarding S. 2646, I should like 
to present my views. Since I cannot be present in person, I offer the following 
statement: 

Many of the decisions of the United States Supreme Court during the past 
4 or 5 years have given me great concern. Although I am not an attorney and 
will not discuss the matter from a legal point of view, I do have some knowledge 
and understanding of the United States Constitution. In my practice as an 
estate analyst, the practical effect of decisions rendered by the United States 
Supreme Court are frequently of the utmost importance to my clients. 

As a citizen who is interested in mantaining our form of government as a 
constitutional republic, it appears to me that, officially, the members of the 
Supreme Court have indulged in excursions which are far afield from their 
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jurisdiction under the Constitution and in which they lack competence. This 
fact is manifest in at least three areas: 

1. The willful and capricious upsetting of precedent long established by the 
Court itself is particularly dangerous to the traditional American concept of 
justice and equity. Many of the Court’s recent decisions bear on this matter, 
but perhaps the most flagrant is the decision relating to the trust created by 
Girard. In this case, the Court violated the provisions of Girard’s will, which 
had been operating for many years without any question ever having been raised 
by State courts or any Federal appellate court. In light of this decision, I am 
compelled to tell my clients that they have no assurance regarding the validity 
of provisions which they may wish to incorporate in such personal documents 
as wills, trusts, ete. 

The simple fact emerges out of such decisions that the owner of property can- 
not be certain that his wishes will be carried out with respect to who shall re- 
ceive his property or how it shall be administered. This is true in spite of the 
fact that the laws of his State of domicile and the Federal Constitution give 
him the right to dispose of his property in such manner as he may desire. 
Surely this situation is contrary to all concepts of property rights heretofore 
established since the beginning of our country as a nation. 

2. The total disregard for the express provisions of the 10th amendment by 
the Court is appalling. The cases in which the Court has held unconstitutional 
State laws relating to the trial and prosecution of subversives illustrates this 
point, although there are many other illustrations. Certainly the authority of 
each State to enact and enforce laws relating to the conduct of citizens of such 
States comes clearly within the meaning of the 10th amendment since nowhere 
in the Constitution is such authority delegated to the United States. 

If this alien doctrine of concentration of all powers in the central Government 
is not checked, how will it be possible to maintain the sovereignty of the several 
States? It is my view that the decisions of the Court in this area, as well as 
other areas, will in time totally destroy the integrity of the States and, when 
this is done, the freedom of citizens guaranteed in the Constitution will be 
abridged. i 

3. Decisions which are based on socialized rather than legal concepts are 
utterly alien to the American concept of government by law. Typical of this type 
of decision is the Court’s descision relating to racial integration. While the 
law may not constitute an exact science, surely its practice by eminent and learned 
men since the beginning of recorded history represents a firmer basis upon which 
to construct rules of human conduct than the embryo status of pseudoscientific 
preachments of the professional sociologist. If this alien philosophy is to be 
the rule and guide of our Nation, then it would appear sensible to disband the 
legislative branch of the Federal Government and, of course, to dissolve all 
State and local governments. 

As I meet with practical business and professional people, respected citizens 
of this community, I observe that they are appalled and deeply disturbed over 
the socialistic pronouncements of the United States Supreme Court as evidenced 
by its decisions in recent years. Speaking only for myself, I approve of the 
bill, S. 2646. 

Very sincerely yours, 
Loren D. STARK. 

Mr. Sourwine. This is a letter in the nature of a statement from 
Mr. J. Anthony Panuch, of New York. Mr. Panuch was asked to be 
a witness at the request of one member of the committee, but he said 
he couldn’t come and wanted this to be made a part of the record. 

Senator Burier. His statement will be made a part of the record. 

(The document referred to is as follows:) 

New York, N. Y., February 21, 1958. 
Hon. J. G. SourRWIne, 


Chief Counsel, Senate Subcommittee on Internal Security, 
Washington, D. C. 

Dear Mr. Sourwtne: 1. I have just returned to the city and find your kind 
invitation, issued at the request of Senator Jenner, to appear before the Sen»te 
Judiciary Committee to give my expert legal opinion on 8. 2646, to limit the 
appellate jurisdiction of the Supreme Court in certain cases. 
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2. I assume the purpose of this proposed bill is to overcome the effects of the 


Supreme Court's decisions over the past 2 years striking down as unconstitutional 
a variety of actions taken pursuant to congressional and State legislation involv- 
ing varions areas of internal security, in cases such as Nelson, Sweezy, Konigs- 
berg, Slochower, Service, Jencks, etc. 

3. My viewpoint on the nature and revolutionary objectives of institutional 
subversion, my experience in combating it at its point of maximum impact in 
the sensitive agencies of the executive departments and my opinion as to the 
respective constitutional roles of the Congress, the Executive, and the Supreme 
Court in erecting defenses against it, are set forth in detail in my testimony 
before the Senate Internal Security Subcommittee of June 25, 1953 (pt. 13, 
Interlocking Subversion in Government Departments), and = specifically at 
pages 902-907. 

4. Viewed in the light of that experience, it is my judgment with all due 
respect, that the opinions of the majority of the Court in the cases above listed, 
constitute an unwarranted interference with lawful governmental powers 
pursuant to a tortured construction of the Constitution in a field where the will 
of the people as expressed by their legislatures, whether Federal or State, should 
be supreme. Having said this much and despite my complete sympathy with 
the legislative purpose of S. 2646, it is my opinion that, should it be enacted 
into law (which I regard as improbable), it is virtually certain to be stricken 
down as unconstitutional by the Supreme Court as présently constituted. I 
advance this view not as a “legal opinion” but because of the fact that any such 
legislation would. challenge the doctrine of judicial supremacy in the field of 
civil rights which this Court, by its pattern of recent decisions has staked out 
as its own. 

5. Fifty years ago the late Chief Justice Charles Evans Hughes made his 
famous remark: “We are under a Constitution but the Constitution is what the 
judges say it is, and the judiciary is the safeguard of our liberty and of our 
property under the Constitution.” ’ 

The political nature of this subjective approach to the function of judicial 
review by the Supreme Court, is either unrecognized or ignored. The late 
Justice Robert H. Jackson in his famous analysis of the struggle of 20 years 
ago between the late President Roosevelt and the Supreme Court of that time 
entitled “The Struggle for Judicial Supremacy—A Study of Crisis in American 
Power Politics” has described the doctrine of judicial supremacy as follows: 

“The ultimate function of the Supreme Court is nothing less than the arbitra- 
tion between fundamental and ever-present rival forces or trends in our 
organized society. The technical tactics of constitutional lawsuits are part 
of a greater strategy of statecraft in our system * * * The Constitution, in 
making the balance between different parts of our Government a legal rather 
than a political question casts the Court as the most philosophical of our depart- 
ments. It keeps the most fundamental equilibriums of our society, such as 
that between centralization and localism, between liberty and authority, and 
between stability and progress. These issues underlie every movement in an 
organized society” (pp. 311-313). 

Justice Jackson recognized the immense social impact of judicial supremacy 
as a form of power politics. 

“These constitutional lawsuits are the stuff of power politics in America. Such 
proceedings may for a generation or more deprive an elected Congress of power, 
or may restore a lost power, or confirm a questioned one. Such prceedings may 
enlarge or restrict the authority of an elected President. They settle what power 
belongs to the Court itself and what it concedes to its ‘coordinate’ departments. 
Decrees in litigation write the final word as to distribution of powers as between 
the Federal Government and the State governments and mark out and apply the 
limitations and denials of power constitutionally applicable to each. To recog- 
nize or to deny the power of governmental agencies in a changing world is to sit 
as a continuous allocator of power in our governmental system. The Court may 
be, and usually is, above party politics and personal politics, but the politics of 
power is a most important and delicate function, and adjudication of litigation is 
its technique” (p. 287). 

6. From the standpoint of constitutional power politics the problem which 8S. 
2646 attempts to remedy in the field of internal security, is analogous to that 
which faced the Roosevelt administration during 1935-36 when the Supreme 


‘ Addresses and Papers of Charles Evans Hughes, G. P. Putnam & Sons; Ist Ed., 1908, 
pp. 139-140 ; 2d Ed., 1916, pp. 185-186. 
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Court of that era struck down as unconstitutional, emergency legislation in the 
economic field in the hot oil, railroad pensions, farm mortgages, NRA, AAA, 
bituminous coal, municipal bankruptcy and minimum wage cases. But the deci- 
sions of the present Court in the internal security field have applied a subtler 
form of judicial supremacy. They have emasculated Federal and State legisla- 
tive action by indirection—rather than by a headlong challenge of its constitu- 
tionality which might serve to arouse a hostile public opinion in 1957 as it did 
in 1937. At the psychological level these decisions have all been in favor of indi- 
viduals rather than against an aroused electorate which brought the overwhelm- 
ing Democratic plurality in the 1936 election. Finally they come at a time when 
the enactment of corrective legislation faces the distractions of a war psychosis 
in our foreign affairs and the threat of an economic depression at home. 

7. I am of course familiar with the long line of authorities beginning with 
the McCardle decision which held that Congress has the power to regulate the 
appellate jurisdiction of the Supreme Court. Despite these precedents, I am 
fearful, assuming S. 2646 or something like it could be enacted, that the Supreme 
Court would hold it unconstitutional in a proper case, on the ground that it was 
an attempt to deprive the Court of its original jurisdiction as conferred on it by 
the Constitution. Any case likely to arise under such legislation would inevita- 
bly be challenged as a denial of a right guaranteed to the individual by the first 
amendment. The issue thus presented would revive the ancient conflict between 
the constitutional philosophies of Alexander Hamilton and Thomas Jefferson in 
a 20th century setting. Before the Constitution was adopted, Hamilton had 
argued against the need for a bill of rights on the ground that such rights should 
not be a matter of constitutional guaranty “but must altogether depend on public 
opinion and the general spirit of the people and the Government.” The Jefferson 
philosophy prevailed in 1787. How would the modern Hamiltonians fare today? 

8. I think the probable result is fairly clear. The greatest Hamiltonian jurist 
of our time is the venerable Judge Learned Hand. He has declared that the 
guaranties of the first amendment and most of the remainder of the Bill of 
Rights are not really law at all. In his opinion, they are only “admonitions of 
moderation,” “moral adjurations,” “a mood rather than a command,” “not jural 
concepts at all, in the ordinary sense.” I have no doubt that, if men of Judge 
Hand’s constitutional viewpoint constituted the majority of the present Supreme 
Court, a statute aiming at the purposes sought in S. 2646 would have an excellent 
chance of being upheld as a reasonable exercise of legislative discretion. But the 
Court as presently constituted is one in which powerful opponents of Judge 
Hand’s approach, such as Justices Douglas, Black, and Warren appear to exer- 
cise a decisive influence over the majority. On this point let me refer you to Jus- 
tice Douglas’ forthright disagreement with Judge Learned Hand as stated in his 
latest book, The Right of the People. 

“I disagree with Judge Learned Hand that the prohibitions of the first amend- 
ment, in terms absolute, are ‘no more than admonitions of moderation.’ The idea 
that they are no more than that has done more to undermine liberty in this 
country than any other single force.” 

Justice Douglas then declares his own Jeffersonian faith beyond any reasona- 
ble doubt and in sweeping fashion. He says: 

“The philosophy of the first amendment is that man must have full freedom 
to search the world and the universe for the answers to the puzzles of 
life * * *. Unless the horizons are unlimited, we risk being governed by a set 
of prejudices of a bygone day. If we are restricted in art, religion, economics, 
political theory, or any other great field of knowledge, we may become victims 
of conformity in an age where salvation can be won only by nonconformity.” 

Under this philosophy, if adopted by the majority of the Court, it is difficult 
to see how S. 2646 could fail to be progressively dismembered in a variety of 
eases which would immediately be brought to test the constitutional validity of 
subsections (1), (2), (3), (4), and (5). 

9. What then are the probabilities as to the survival of S. 2646 if its con- 
stitutionality should be challenged? Justice Jackson in his book above quoted 
states at page 323: “With us, what is wanted is not innovation, but a return to 
the spirit with which our early judges viewed the function of judicial review 
of legislation—the conviction that it is an awesome thing to strike down an act 
of the legislature approved by the Chief Executive, and that power so uncon- 
trolled is not to be used save where the occasion is clear beyond fair debate.” 

I am sure that neither Justice Douglas or Black would subscribe to this 
Hamiltonian philosophy of restraint in the process of judicial review in any 
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case arising under the first amendment. Where would the Chief Justice take 
his stand on the desirability of what Justice Jackson regarded as constitutional 
“innovation”? Aside from his published court opinions there is an interesting 
indication of his probable attitude in an article which appeared in the magazine 
section of the New York Times on June 30, 1957. This article is entitled * ‘War- 
ren Court’—An Opinion,” and its author is Mr. Bernard Schwartz, professor 
of law at New York University. Dr. Schwartz quotes the Chief Justice (at 
p. 10), as follows: “When the generation of 1980 receives from us the Bill of 
Rights * * * the document will not have exactly the same meaning it had 
when we received it from our fathers.” 

To this Dr. Schwartz adds at page 11: “The Bill of Rights as it is being in- 
terpreted by the Warren Court already has a different meaning than that 
handed to it by its predecessors”; and, ‘Warren may not be Stone’s equal in 
purely legal qualifications. But his skill as a statesman has already done much 
to repair the damage done to the Court’s prestige under his predecessors.” 

10. Under the circumstances, I doubt that any expert “legal” opinion by me 
or anyone else, excepting possibly a towering juristic and philosophical figure 
like Judge Learned Hand can be of any real assistance to your committee in 
the hearings on S. 2646. I hope you will explain to Senator Jenner, for whose 
integrity, courage, and rightmindedness I have uncommon respect, the reasons 
why I shall not avail myself of his gracious invitation to testify. 

In conclusion, I hope you will realize that nothing that I have said is in- 
tended as an aspersion on the political philosophy or the judicial integrity of 
any member of the Court. Mr. Justice Douglas and I, together with Governor 
Dewey, were members of the same class at Columbia Law School. We learned 
our constitutional law under Prof. Thomas Reed Powell, a great constitutional 
lawyer and a pioneer in the political science approach to the interpretation of 
the Constitution based on Charles Evans Hughes’ declaration that the Constitu- 
tion is what the judges Say it is. 

Over the years, Bill Douglas and I have been personal friends. I have respect 
for his courage, integrity, and boldness in expounding a philosophy of judicial 
supremacy with which I do not always agree. 

Faithfully, 


J. ANTHONY PANUCH. 
Mr. Sourwinr. This is a letter from the State of Texas, Depart- 
ment of Public Safety in Austin. 
Senator Burier. It will be made a part of the record. 
(The document referred to is as follows :) 


TEXAS DEPARTMENT OF PuBLIC SAFETY, AUSTIN 


FEBRUARY 25, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on Internal Security, 


Senate Office Building, Washington, D.C. 


Deak SENATOR EASTLAND: The statutory duty which we have to protect the 
lives and property of Texans and others within our borders from criminals and 
subversive individuals is becoming increasingly difficult as the result of the more 
recent decisions of the Supreme Court of the United States. It is not the desire 
of this officer to recommend any action which violates anyone’s rights. The con- 
stant increase in crime, however, and the deadly menace of the Communist con- 
spiracy make it imperative that reasonable methods be available to officers who 
daily risk their lives in carrying out their duties under the sovereign police 
power of the State. 

We are not sufficiently informed to know whether the proposed Senate resolu- 
tion No. 2646 is the best means to accomplish the return of the police power to 
the individual States. We do feel, however, that there must be something done 
and we urgently request the consideration of means which will permit reasonable 
efforts by police officers to protect the public without their efforts being thwarted 
by technical considerations which could never have been intended by those who 
framed our Constitution. 

Respectfully yours, 


Homer GARRISON, Jr., Director. 





LIMITATION OF APPELLATE JURISDICTION 547 


Mr. Sourwine. This is a statement of Mr. Thomas W. Holloman, of 
Alexandria, La. 

Senator Burter. It will be made a part of the record. 

(The document referred to is as follows :) 


ALEXANDRIA, La., February 14, 1958. 

My name is Thomas Wynn Holloman. I was born in Mississippi and am 
descended from pre-Revolutionary ancestors. I have practiced law in the State 
and Federal courts for 50 years. I appreciate the invitation to appear before 
the committee or make a statement for the record. 

For two or three decades I have watched with misgiving the erosion of the 
rights and powers of the 13 original sovereigns, which they did not delegate to 
the United States, but specifically reserved to themselves and their people 
through the Bill of Rights and the ninth and tenth amendments. 

At first it was the Congress, which undertook under political and popular 
clamor, to bring all activities and attitudes under the aegis of its all-sweeping 
wings. The Supreme Court declared that the legislative judgment was supreme 
and that it had no control. What a pity it changed its mind! 

Apparently growing power hungry, the Supreme Court in late years and on 
nearly every decision day erases some other constitutional rights or power of 
the States and even undertakes to police the Congress itself. It decrees the 
“law of the land” in the face of the Constitution and the powers of Congress 
fixed in that instrument. As late as 1936 Chief Justice Hughes said that the 
Court could not amend the Constitution by judicial decree. It has reached the 
point that Jefferson and Henry and George Mason and others feared. Having 
no specific controls and composed of men who are, in effect, answerable to 
nobody, it is destroying State judiciaries and State legislation, and every now 
and then emasculating the acts of the Congress. 

I must add that within the year we have seen the Executive invade a sov- 
ereign State in the face of the specific provisions of the Constitution and of the 
enactments of the Congress. 

And now the Court is applying “equal protection” and “privileges and immu- 
nities” to turn loose felons, rapists, subversives and criminals to the destruction 
of the safety of the people and the ability of lower courts to protect life and 
property. Witness Washington City. 

Hence this bill by Senator Jenner. Woe betide if it does not pass! 

There are two courses open. The Congress itself can enact legislation that 
will reestablish the laws of the States against subversives, destroyed by the 
Court in the Nelson case. Many other decisions cannot be so corrected. 

So the only effective course is the assertion of the Congress, under section 


2, article 2 of the Constitution of its power to limit the appellate jurisdiction 


of the Court. 

I have asked that an additional section be added to this bill as follows: 
“Any provision of the Constitution of any State or any statute of any State 
establishing, providing for, regulating, controlling or supporting public edu- 
eation.” 

If time and space permitted I believe I could offer an unanswerable brief. 
Brown v. Board of Education reverses the Supreme Court of 1896, under which 
the South, at the expense of white taxpayers, had built and furnished fine schools 
for our Negro citizens—bringing them to equality as fast as our wealth, de- 
stroyed by war and reconstruction, has permitted. The very finest attitudes 
between white people and Negroes existed at that time. A majority of nine 
men for “intangible considerations” and on the authority of Gunnar Myrdal’s 
sociological views (not law or reason) wipes it all out by the stroke of an un- 
controlled pen and undertakes to destroy the culture and the mores of a whole 
people . 

Has there ever been anything as silly as spending millions in taxes to compel 
a white school to take 9, just 9, Negroes into its enrollment when there is 
a new, excellent school for Negroes built principally by white taxation attended 
by all the other Negroes? Who made the Supreme Court, without pretense of law 
or reason, the arbiter of the actions and rights and powers of a whole people? 

Time and space prevent me from saying much more. I ask the committee to 
study carefully what was said of the Civil Rights Act of 1866 when it was before 
the Congress. The decisions of the Supreme Court when the act was new are 
also enlightening. 
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Contemporary construction supports our view. It is clear that Congress never 
construed the 14th amendment as requiring integrated schools. At the same 
session at which it approved the amendment, it established separate schools for 
Negroes in Washington and Georgetown. It maintained them for 80 years. 

Nor did the States so understand. The same legislatures which ratified the 
amendment established segregated schools in 12 States, among them Kansas, 
Nevada and West Virginia. 

The following States had segregated schools before and after ratification: 
California, Illinois, Missouri, New Jersey, New York, Ohio and Pennsylvania. 
Maryland and Indiana soon joined them. 


Mr. Sourwine. Here, Mr. Chairman, are two memorandums 
— by the Legislative Reference Service of the Library of ce 

would make this explanation. 

O The first of the two, dated February 25, 1958, gave rise to the ques- 
tion in the mind of counsel as to whether ‘it did not leave unstated an 
obvious conclusion, that is, the conclusion that any activity by the 
a under the authority in article III, clause 2, paragraph 2, 
which fell short of completely stripping the Supreme Court of its 
appellate jurisdiction would beyond question constitutional. It 
seemed to counsel for the committee that this conclusion was inescap- 
able from the memorandum. That was called to the attention of 
the writer of the memorandum. He then furnished the second mem- 
orandum. So that the committee may see the whole thing as it de- 
veloped. I ask that they both go into the record. 

Senator Burier. They will be made a part of the record. 

(The documents referred to are as follows:) 


THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D.C., February 25, 1958. 

To: Senate Judiciary Committee, Subcommittee on Internal Security. 

Attention : Jay Sourwine, Esq 
From : James P. Radigan, Jr., Slaten ‘specialist in American public law. 
Subject: How far may Congress go in Taking Away the Appellate Jurisdiction 
of the United States Supreme Court? 

There is no possibility of fixing, on the basis of the wording of the Constitution 
or of the decisions of the Supreme Court, a point up to but beyond which Con- 
gress may not go in making exceptions to the appellate jurisdiction of the 
Supreme Court. This being the case, the question to be answered is whether 
Congress may take away all of the appellate jurisdiction of the Court. The 
provisions of the Constitution which pertain to this question are contained in 
sections 1 and 2 of article III. 

“Section 1. The judicial Power shall extend to all Cases, in Law and Equity, 
arising under this Constitution, Laws of the United States, and Treaties made 
or which shall be made, under their Authority ;—to Cases affecting Ambassadors, 
other public Ministers and Consuls;—to all Cases of admiralty and maritime 
Jurisdiction ;—to controversies to which the United States shall be a Party ;— 
to Controversies between two or more States;—between a State and Citizens of 
different States ;—between Citizens of different States ;—between Citizens of the 
same State claiming Lands under Grants of different States, and Between A 
State, or the Citizens thereof, and foreign States, Citizens or Subjects. 

“In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the supreme Court shall have original 
Jurisdiction. In all the other Cases before mentioned, the supreme Court 
shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, 
and under such Regulations as the Congress shall make.” 

These two provisions should be construed so as to preserve the true intent and 
meaning of the instrument. Cf. Martin v. Hunter ( (1816), 1 Wheat. 304), Rhode 
Island v. Massachusetts ( (1838), 12 Pet. 657). 

That Congress may take away all of the appellate jurisdiction of the Supreme 
Court may be argued on the basis of a long established line of decisions of the 
Court. These decisions hold that the Supreme Court can exercise only that 
appellate jurisdiction which the Congress authorizes by statute. (See: Wiscart 
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v. Dauchy (1796), 3 Dallas 321; Clarke v. Bazadone (1803), 1 Cr. 212; United 
States v. Goodwin (1812), 7 Cr. 108; United States v. Gordon (1813), 7 Cr. 287; 
United States v. Nourse (1832), 6 Pet. 470; Ea parte Dorr (1845), 3 How. 103; 
Barry v. Mercein (1847), 5 How. 103; Forsythe v. United States (1850), 9 How. 
571; Re Kaine (1852), 14 How. 103; Ez parte Vallandigham (1864), 1 Wall. 248; 
Daniels v. Chicago and Rock-Island Railroad Co. (1866), 3 Wall. 250; Walker v. 
United States (1866), 4 Wall. 163 ; Ha parte Yerger (1869), 8 Wall. 85; Butterfield 
v. Usher (1876), 91 U. S. 246; United States v. Young (1877), 94 U. S. 258; 
United States v. Sanges (1892), 144 U. S. 310; American Construction Co. v. 
Jacksonville, Texas, Kansas, Western RR. Co. (1898), 148 U. S. 372; Colorado 
Central Consolidated Mining Co. v. Turck (1893), 150 U. S. 188; Chapman v. 
United States (1896), 164 U. S. 436; United States v. Bitty (1908), 208 U. S. 393; 
Montgomery Building & Construction Trades Council v. Ledbetter Erection Co. 
(1952), 344 U. 8.178.) 

Three excerpts, representative of these cases are: “* * * the Supreme Court 
possesses no appellate power in any case, unless conferred upon it by act of 
Congress,” Barry v. Mercein, supra; “This Court has appellate power only in 
cases provided by Congress,” Re Kaine, supra; “* * * this Court, therefore, as 
it has always held, can exercise no appellate jurisdiction, except in the cases, and 
in the manner and form, defined and prescribed by Congress,” concurring opin- 
ion of J. Curtis (p. 120) American Construction Co. v. Jacksonville Ry., supra. 

There are several other decisions which, while contradictory with respect to 
the basic conception of the source of the appelate jurisdiction in that they hold 
such jurisdiction emanates from the Constitution and not from congressional 
statutes, arrive at the same result by rationalizing that the affirmative statutory 
declarations by the Congress of appellate jurisdiction for the Supreme Court, 
made by Congress under its power to regulate, impliedly excludes all appellate 
jurisdiction not included within a statutory declaration. (See: United States 
v. More (1805), 3 Cr. 159; Durousseau v. United States (1810), 6 Cr. 307; Ea parte 
McCardle (1869), 7 Wall. 506; Merrill v. Petty (1873), 16 Wall. 388; Murdock v. 
Memphis (1875), 20 Wall. 590; Maynard v. Hecht (1894), 151 U. 8S. 324.) 

Excerpts from three of these cases are : 

“When the first legislature of the Union proceeded to carry the third article of 
the Constitution into effect, they must be understood as intending to execute the 
power they possessed of making exceptions to the appellate jurisdiction of the 
Supreme Court. They have not, indeed, made these exceptions in express terms. 
They have not declared that the appellate power of the Court shall not extend to 
certain cases; but they have described affirmatively its jurisdiction, and this 
affirmative description has been understood to imply a negative on the execution 
of such appellate power as is not comprehended within it, Durousseau v. United 
States, supra. 

“The principle that the affirmation of appellate jurisdiction implies the nega- 
tion of all such jurisdiction not affirmed having been established, it was an 
almost necessary consequence that acts of Congress, providing for the exercise 
of jurisdiction, should come to be spoken of as acts granting jurisdiction, and 
not as acts making exceptions to the constitutional grant of it, Exe parte 
McCardle, supra. 

‘“* * * an affirmative description of the appellate jurisdiction of this court 
in a suit implies a negative on the exercise of such appellate power as is not 
comprehended within it, Maynard v. Hecht, supra.” 

While these two lines of decisions as a practical matter limit the appellate 
jurisdiction of the Supreme Court to affirmative grants by Congress, there is a 
most important difference between their underlying concepts when used in 
support of an act abolishing the whole of the appellate jurisdiction of the 
Supreme Court. 

The decisions predicated upon the premise that the appellate jurisdiction of 
the Supreme Court stems from statutory grants of Congress certainly sustain 
the argument that Congress has power to abolish all of the appelate jurisdiction 
of the Supreme Court. What Congress can grant, Congress can take away. 

The decisions predicated upon the premise that the appellate jurisdiction of 
the Supreme Court emanates from the Constitution do not support the argument 
that the repeal of all statutory exceptions and regulations would abolish the 
whole of the appellate jurisdiction of the Court. The underlying philosophy of 
these decisions would lead, in case of a repeal of all statutes pertaining to the 
appellate jurisdiction of the Supreme Court, to the conclusion that the Court 
possessed all the appellate jurisdiction, without limitation, set forth in the 
Constitution. Without an affirmative grant there could be no implied negative. 
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The specific question of whether Congress may abolish the whole of the ap- 
pellate jurisdiction of the Supreme Court never having been before the Court, 
there are no definitive controlling precedents. 

The general expressions in the opinions of the foregoing cited cases must be 
taken in connection with the issues involved. (Cf. Handy v. Anthony (1820), 5 
Wheat, 374; Weaver v. Palmer Brothers Co. (1926), 270 U. S. 402; O’Donoghue 
v. United States (1933), 289 U. S. 516; and Osaka Shosen Kaisha Line v. United 
States (1937), 300 U. 8. 98.) General principles announced by courts which are 
perfectly sound expressions of the law under the facts of a particular case, may 
be wholly inapplicable in another and different case, Parsons y. District of Co- 
lumbia (1898), 170 U. 8. 45). And, those expressions which go beyond the point 
involved may be respected but will not control when the specific point is in- 
volved for decision. (Northern National Bank vy. Porter Township (1884), 110 
U. 8. 608; Weyerhaeuser v. Hoyt (1911), 219 U. S. 380; Humphrey v. United 
States (1935), 295 U. S. 602; Wright v. United States (1938), 302 U. S. 583.) 
To make an opinion a rule of decision there must have been an application of 
the judicial mind to the precise question. (Cf. Carroll v. Carroll (1853), 16 How. 
275 ; United States v. Miller (1908) , 208 U. S. 32.) 

The doctrine of stare decisis is not applicable to a decision which has no rela- 
tion to the rights of property, but concerns a question of jurisdiction only. 
(The Genesee Chief v. Fitzhough (1852), 12 How. 4438, 459.) 

There would not be involved in the decision of this question the necessity of 
accommodating to an unsatisfactory rule, as there is in fact no definite rule, to 
avoid the unfortunate practical results that might flow from a change thereof 
(Cf. Helwering v. Griffith (1943), 318 U. 8. 371). To the contrary, the adoption 
of the expressions in the cases cited to establish a rule of decision in the con- 
struction of an act taking away all of the appellate jurisdiction of the Supreme 
Sourt would, in effect, abrogate almost completely the powers and functions of 
one of the three constitutionally created coordinate branches of government. 

Among the cases in which jurisdiction was intended to be vested and exercised 
by the Supreme Court in appellate form are cases arising under the Constitution 
and laws of the United States. The provisions of the Constitution for the hear- 
ing of these cases is obligatory and should be respected. (See Cohens v. Virginia 
(1821) 6 Wheat. 264, 392. ) 

The removing entirely of this function of the Supreme Court would make, for 
all intents and purposes, the Congress and State legislatures the final and su- 
preme judges of their own actions. It would abolish the historical and well es- 
tablished concepts of separation of power and of checks and balances. Manifest- 
ly the power of Congress to make exceptions to and regulation of the appellate 
jurisdiction of the Supreme Court must be made with due regard to all of the 
provisions of the Constitution. (Cf. Cohens v. Virginia (1821) 6 Wheat. 264; 
United States v. Bitty, (1908) 208 U. S. 393, 399-400. ) 

“Tt is declared that in all the cases affecting ambassadors, etc., that the Supreme 
Court shall have original jurisdiction. Could Congress withhold original juris- 
diction in these cases from the Supreme Court? The clause proceeds: “* * * in 
all the other cases before mentioned, the Supreme Court shall have appellate juris- 
diction both as to Law and Fact, with such Exception, and under such Regulations 
as the Congress shall make”. The very exception here shows that the framers of 
the Constitution used the words in an imperative sense. What necessity could 
there exist for this exception, if the proceeding words were not used in that sense? 
Without such exception, Congress would, by the proceeding words have possessed 
the complete power to regulate appellate jurisdiction, if the language were only 
equivalent to the words “may have” appellate jurisdiction. Martin v. Hunter 
(1816) 1 Wheat. 304, 332, 333.” 

Chief Justice Taney, in United States v. Gordon ( (1864) Appendix 117 U. 8S. 
697, 699) stated : 

“The Supreme Court does not owe its existence or its powers to the legislative 
department of the government. It is created by the Constitution and represents 
one of the great divisions of power in the government of the United States, to 
each of which the Constitution has assigned its appropriate duties and powers, 
and makes each independent of the others in performing its appropriate functions. 
* * * The existence of the Court, is, therefore, as essential to the organization of 
the government established by the Constitution as the election of a President or 
Members of Congress. It is the tribunal which is ultimately to decide all judicial 
questions confided to the government of the United States.” 

Justice Story in discussing the question whether the appellate jurisdictions 
attaches to the Supreme Court, subject to be withdrawn and modified by Con- 
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gress, or whether an act of Congress is necessary to confer the jurisdiction upon 
the Court, said in his Commentaries on the Constitution, Cooley edition 1873, 
page 538: 

“If the former be the true construction then the entire appellate jurisdiction, 
if Congress should make no exceptions or regulations, would attach pro vigore to 
the Supreme Court. If the latter, then, notwithstanding the imperative language 
of the Constitution, the Supreme Court is lifeless until Congress has conferred 
power on it. And if Congress may confer power, they may repeal it. So that 
the whole efficiency of the judicial power is left by the Constitution wholly un- 
protected and inert, if Congress shall refrain to act. There are certainly very 
strong grounds to maintain that the language of the Constitution is meant to 
confer the appellate jurisdiction absolutely on the Supreme Court, independent of 
any action of Congress; and require this action to divest or regulate it. The 
language as to the original jurisdiction of the Supreme Court admits of no doubt. 
If confers it without any action of Congress. Why should not the same language 
as to the appellate jurisdiction have the same interpretation?’ 

As stated by Charles Warren in Congress, The Constitution and the Supreme 
Court ; pages 5-6: 

“It is, of course, possible to have a republic without a Supreme Court; but it will 
be a republic with a consolidated and autocratic government, a government in 
which the States and the citizens will possess no right or power save such as 
Congress, in its absolute discretion, sees fit to leave to them. Americans can, of 
course, adopt such a form of government if they choose—but they should adopt 
it consciously and by express action; they should not change their present form 
unwittingly by indirection; they should not destroy its fundamental features, 
without realizing that it is the foundation which they are destroying.” 

The question as to how far the Congress may go in taking away the appellate 
jurisdiction of the Supreme Court, as stated in the first paragraph, cannot be 
stated categorically. 

Predicated upon the postulate that the historical conception of three coordinate 
and independent branches of government (which has been accepted and respected 
since the inception of the Union) should be continued, it is respectfully submitted 
that an act of Congress which would affirmatively take away all of the appellate 
jurisdiction of the Court would in all probability be unconstitutional as not sub- 
serving the general purposes and true spirit of the Constitution. 

As the Judicial Code was not for the purpose of vesting appellate jurisdiction 
in the Supreme Court, but was for the purpose of restricting the obligatory 
appellate jurisdiction of the Court and for foreclosing appeals to the Court as a 
matter of right, cf. Memphis Natural Gas Company v. Beeler ( (1942) 315 U. S. 
649), a repeal of its provisions pertaining to the appellate jurisdiction of the 
Supreme Court would not divest the Court of all such jurisdiction but to the con- 
trary would leave the appellate jurisdiction of the Court, as fixed by the Consti- 
tution. 

These two propositions seem fully supportable by the premise that the appellate 
jurisdiction of the Supreme Court emanates from the Constitution and not from 
acts of Congress. 


THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., March 8, 1958. 
To: Senate Judiciary Committee, Subcommittee on Internal Security. 
Attention: Jay Sourwine, Esq. 

From: James P. Radigan, Jr., senior specialist in American public law. 
Subject: How far may Congress go in taking away the appellate jurisdiction of 

the United States Supreme Court ? 

The provisions of the Constitution which pertain to this question are contained 
in sections 1 and 2 of article ITT. 

“Section 1. The judicial Power shall extend to all Cases, in Law and Equity, 
arising under this Constitution, the Laws of the United States, and Treaties made 
or which shall be made, under their Authority ;—to Cases affecting Ambassadors, 
other public Ministers and Consuls ;—to all Cases of admiralty and maritime 
Jurisdiction ;—to Controversies to which the United States shall be a Party :— 
to Controversies between two or more States :—between a State and Citizens of 
different States :—between Citizens of different States :—between Citizens of the 
same State claiming Lands under Grants of different States, and Between A 
State, or the Citizens thereof, and foreign States, Citizens or Subjects. 
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“In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the supreme Court shall have original 
Jurisdiction. In all the other Cases before mentioned, the supreme Court shall 
have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and 
under such Regulations as the Congress shall make.” 

These two provisions should be construed so as to preserve the true intent and 
meaning of the instrument. Cf. Martin v. Hunter ( (1816) 1 Wheat. 304), Rhode 
Island vy. Massachusetts ( (1838) 12 Pet. 657). 

That Congress may take away all of the appellate jurisdiction of the Supreme 
Court may be argued on the basis of a long-established line of decisions of the 
Court. These decisions hold that the Supreme Court can exercise only that 
appellate jurisdiction which the Congress authorizes by statute. (See Wiscart 
v. Dauchy (1796), 3 Dall. 321; Clark v. Bazadone (1803), 1 Cr. 212; United 
States v.Goodwin (1812), 7 Cr. 108; United States v. Gordon (1813), 7 Cr. 287; 
United States v. Nourse (1832), 6 Pet. 470; Hx parte Dorr (1845), 3 How. 103; 
Barry v. Mercein (1847), 5 How. 103; Forsythe v. United States (1850), 9 How. 
571; Re Kaine (1852), 14 How. 108; Ez parte Vallandigham (1864), 1 Wall. 243; 
Daniels vy. Chicago and Rock-Island Railroad Co. (1866), 3 Wall. 250; Walker 
v. United States (1866), 4 Wall. 163; Ex parte Yerger (1869), 8 Wall. 85; Butter- 
field vy. Usher (1876), 91 U. S. 246; United States v. Young (1877), 94 U. S. 258; 
United States v. Sanges (1892), 144 U. S. 310; American Construction Co. v. 
Jacksonville, Texas, Kansas, Western RR Co. (1893), 148 U. S. 372; Colorado 
Central Consolidated Mining Co. v. Turck (1893), 150 U. S. 138; Chapman vy. 
United States (1896), 164 U. S. 486; United States v. Bitty (1908), 208 U. S. 393; 
Montgomery Building 4 Construction Trades Council v. Ledbetter Erection Co. 
(1952) , 344 U. 8.178.) 

Three excerpts, representative of these cases are: “* * * the Supreme Court 
possesses no appellate power in any case, unless conferred upon it by act of 
Congress” (Barry v. Mercein, supra). “This court has appellate power only in 
cases provided by Congress” (Re Kaine, supra). “* * * this court, therefore, as 
it has always held, can exercise no appellate jurisdiction, except in the cases, 
and in the manner and form, defined and prescribed by Congress,” concurring 
opinion of J. Curtis (p. 120) (American Construction Co. v. Jacksonville Ry., 
supra). 

There are several other decisions which, while contradictory with respect to 
the basic conception of the source of the appellate jurisdiction in that they hold 
such jurisdiction emanates from the Constitution and not from congressional 
statutes, arrive at the same result by rationalizing that the affirmative statutory 
declarations by the Congress of appellate jurisdiction for the Supreme Court, 
made by Congress under its power to regulate, impliedly excludes all appellate 
jurisdiction not included within a statutory declaration. (See United States v. 
More (1805), 3 Cr. 159; Durousseau v. United States (1810), 6 Cr. 307; Ez parte 
McCardle (1869), 7 Wall. 506; Merrill v. Petty (1873), 16 Wall. 338; Murdock v. 
Memphis (1875), 20 Wall. 590; Maynard v. Hecht (1894), 151 U. S. 324. 

Excerpts from three of these cases are: 

“When the first legislature of the Union proceeded to carry the third article of 
the Constitution into effect, they must be understood as intending to execute the 
power they possessed of making exceptions to the appellate jurisdiction of the 
Supreme Court. They have not, indeed, made these exceptions in express terms. 
They have not declared that the appellate power of the Court shall not extend 
to certain cases; but they have described affirmatively its jurisdiction, and this 
affirmative description has been understood to imply a negative on the execution 
of such appellate power as is not comprehended within it” (Duwrousseau v. United 
States, supra). 

“The principle that the affirmation of appellate jurisdiction implies the nega- 
tion of all such jurisdiction not affirmed having been established, it was an al- 
most necessary consequence that acts of Congress, providing for the exercise of 
jurisdiction, should come to be spoken of as acts granting jurisdiction, and not as 
acts making exceptions to the constitutional grant of it’ (Ha parte McCardle, 
supra). 

“« * * * on affirmative description of the appellate jurisdiction of this court in 
a suit implies a negative on the exercise of such appellate power as is not compre- 
hended within it” (Maynard v. Hecht, supra). 

While these two lines of decisions, as a practical matter, limit the appellate 
jurisdiction of the Supreme Court to affirmative grants by Congress, there is a 
most important difference between their underlying concepts when used in deter- 
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mining the total power of Congress with respect to curtailing the appellate juris- 
diction of the Supreme Court. 

The decisions predicated upon the premise that the appellate jurisdiction of 
the Supreme Court stems from statutory grants of Congress certainly sustain the 
argument that Congress has power, by way of repeal, to abolish all of the appel- 
late jurisdiction of the Supreme Court. What Congress can grant, Congress can 
take away. 

The decisions predicated upon the premise that the appellate jurisdiction of 
the Supreme Court emanates from the Constitution do not support the argument 
that the repeal of all statutory exceptions and regulations would abolish the 
whole of the appellate jurisdiction of the Court. The underlying philosophy of 
these decisions would lead, in case of a repeal of all statutes pertaining to the 
appellate jurisdiction of the Supreme Court, to the conclusion that the Court 
possessed all the appellate jurisdiction set forth in the Constitution. Without 
an affirmative grant there could be no implied negative. However, the rationale 
of these decisions would permit all but a complete abolishment of the appellate 
jurisdiction of the Supreme Court, as the vesting of the smallest conceivable 
segment of the enumerated appellate jurisdiction would work as an exclusion of 
the balance of such jurisdiction. 

The effectiveness of the foregoing cited decisions in establishing the power of 
Congress over the appellate jurisdiction of the Supreme Court must be viewed 
together with the established rules of statutory and constitutional construction. 

The general expressions in cases must be taken in connection with the issues 
involved. (Cf. Handy v. Anthony (1820), 5 Wheat. 374; Weaver v. Palmer 
Brothers Co. (1926), 270 U. S. 402; O'Donoghue v. United States (1933), 289 
U. S. 516; and Osaka Shosen Kaisha Line vy. United States (1937), 300 U. 8S. 
98.) General principles announced by courts which are perfectly sound expres- 
sions of the law under the facts of a particular case may be wholly inapplicable 
in another and different case (Parsons v. District of Columbia (1898), 170 U. 8S. 
45). And those expressions which go beyond the point involved may be re- 
spected, but will not control when the specific point is involved for decision 
(Northern National Bank v. Porter Township (1884), 110 U. S. 608; Weyer- 
houser v. Hoyt (1911), 219 U. S. 380; Humphrey v. United States (1935), 295 
U. 8. 602; Wright v. United States (1938), 302 U. S. 588). To make an opinion 
a rule of decision, there must have been an application of the judicial mind to 
the precise question. (Cf. Carroll v. Carroll (1853), 16 How. 275; United States 
v. Miller (1908), 208 U. S. 32.) 

The doctrine of stare decisis is not applicable to a decision which has no 
relation to the rights of property, but concerns a question of jurisdiction only 
(The Genesee Chief v. Fitzhough (1852), 12 Hiow. 4438, 459). 

These rules of statutory construction are not presented as all inclusive of 
those that might impinge upon the precedential value of the cited cases, nor are 
they offered as evidence of the inapplicability of the cited decisions, but, rather, 
as precautionary guideposts against accepting these cases as decisive determi- 
nants of the power of Congress over the appellate jurisdiction of the Supreme 
Court. 

Abstractly, it might be argued that Congress has the power to control the 
appellate jurisdiction of the Supreme Court on the following grounds: 

The plain meaning of article III, section 2, clause 2, of the Constitution is 
such as to permit of but one construction; viz: Congress can regulate and 
make exceptions to the appellate jurisdiction of the Supreme Court. Words of 
the Constitution are to be given the meanings they have in common use (Ten- 
nessee V. Whitworth (1886), 117 U. S. 189, 147; Fairbanks v. United States 
(1901), 181 U. S. 283, 287). 

While the appellate power of the United States extends to all cases within 
the judicial power of the United States, actual jurisdiction under the power is 
confined within such limits as Congress sees fit to prescribe (Martin v. Hunter 
(1816), 1 Wheat. 304, 337: The Francis Wright (1882), 105 U. 8. 381, 385; 
Er parte Yerger (1869), 8 Wall. 85, 98). (See also Luckenbach 8S. 8. Co. v. 
United States (1926), 272 U. S. 538, and St. Louis, R. R. Co. v. Taylor (908), 
210 U. S. 281.) 

Where the Congress has been granted a discretionary power, it may use any 
means within the scope of the grant (Hepburn v. Griswold (1870), 8 Wall. 
603; Champion v. Ames (the Lottery case) (1903), 188 U. S. 321). “Not only 
may whole classes of cases be kept out of the jurisdiction altogether, but par- 
ticular classes of questions may be subjected to reexamination and review, while 
others are not” (The Francis Wright (1882), 105 U. S. 381, 386). 








554 LIMITATION OF APPELLATE JURISDICTION 


As right of appeal is not essential to due process (Reetz v. Michigan (1903), 
188 U. 8. 505; Lott v. Pittman (1917), 243 U. S. 588; Luckenbach 8. 8. Co. v. 
United States (1926), 272 U. 8S. 583; District of Columbia v. Clawans (1937), 
300 U. S. 617), a curtailment of the appellate jurisdiction of the Court raises 
no question of due process. 

Abstractly, it might be argued that the Congress has not the full power te 
control the appellate jurisdiction of the Court on the following grounds: 

As no provision of the Constitution is without effect, Knowlton v. Moore 

(1900) (178 U. S. 41, 87), and every provision must be compared, Marbury v. 
Madison (1803) (1 Cr. 1387), and reconciled Cohens v. Virginia (1821) (6 Wheat. 
264), with the others, a meaning cannot be attributed to the exception provision 
that will defeat rather than effectuate the constitutional purposes of the appel- 
late vesting provision. Cf. United States v. Classic (1941) (313 U. S. 299). 

Among the cases in which jurisdiction was intended to be vested and exercised 
by the Supreme Court in appellate form are cases arising under the Constitution 
and laws of the United States. The provisions of the Constitution for the hear- 
ing of these cases is obligatory and should be respected. See: Cohens v. Vir- 
ginia (1821) (6 Wheat. 264, 392). 

A great leading purpose of the Constitution, which must be kept constantly 
in view, is that the Supreme Court is intended to be the tribunal to make the 
final interpretations of the Constitution. Cf. Ex parte Yerger (1868) (8 Wall. 

85, 101) and Dodge v. Woolsey (1856) (18 How. 331). Manifestly the power of 

Congress to make exceptions to the appellate jurisdiction of the Supreme Court 

must be exercised with due regard to the provision of the Constitution vesting 
appellate jurisdiction in the Supreme Court, to the supremacy of the Constitu- 
tion (art. VI., sec. 1, cl. 2) and to the clearly expressed general intent of the 
Constitution that there should be three coordinate and independent branches 
of Government. 

In view of previous decisions pertaining to appellate jurisdictional matters 
affecting the Supreme Court and the wording of the constitutional provisions 
covering the subject, it appears that Congress has an exceedingly extensive power 
to curtail the appellate jurisdiction of the Court. However, it is doubtful, predi- 
cated upon the postulate that the historical conception of three coordinate and 
independent branches of government (which has been accepted and respected 
since the inception of the Union) should be continued, that either the whole of 
the appellate jurisdiction or the whole of the appellate jurisdiction of any of 
the enumerated classes of cases brought within the appellate jurisdiction of 
the Supreme Court by the Constitution can be abrogated. It, therefore, appears 
that there are few firm grounds for alleging the unconstitutionality of an act of 
Congress curtailing the appellate jurisdiction of the Supreme Court other than 
that the act in effect abolishes the whole of a segment of the judicial power of 
the Federal Government or that the act in effect denies the opportunity to have 
a constitutionally guaranteed right determined by the Supreme Court. An act 
which did either would be contrary to the true spirit and intent of the Constitu- 
tion and destructive of the fundamentals of our system of Government. 


Mr. Sourwine. This. Mr. Chairman, is a letter and statement. of 
Mr. Silas Kuiken, of Washington, D. C. The statement is in the 
nature of a brief. He asked that it go into the record. 

Senator Butter. The letter and brief will be made a part of the 
record. 

(The documents referred to are as follows:) 


WasHineTon, D.C., March 8, 1958. 
In re Senate bill No. 2646. 
Hon. Jay SouRWINE, 
Chief Counsel, 
Senate Internal Security Subcommittee, 
Washington, D. C. 


Pursuant to the suggestion and direction given to me by Senator William FE. 
Jenner in his letter to me of February 26 instant, and the authority thereof, 
Iam forwarding to you the enclosed copies of summarization submission relative 
to this bill No. 2646 and clause and provision 5 thereof, to be timely and properly 
submitted and filed with the subcommittee by the close of business March 4, 1958, 
as suggested by Mr. Jenner in his letter to me. 
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Mr. Jenner and I have known each other for 25 years, having practiced law 
in adjoining Counties for many years. We in Indiana think a great deal of Mr. 
Jenner, and are very sorry to see him decide to resign from the high public office 
and service he has and does render to his constituents here in Indiana and to all 
of the peoples of this great Nation, and to this great Nation. I, like Senator 
Jenner, am a conservative, and fundamentalist, and believe and practice, first, 
last and always in the security of our great Nation, and the full preservation of 
all of its constitutional privileges and rights, and the powers of our courts to 
preserve and protect these rights and privileges. 

We pray and hope that Mr. Jenner will alter his decision and continue to 
serve all-of us with his good service, and most able and capable public service 
and especially in these great hours of need to preserve the liberty and freedom 
of our great Nation and its peoples. 

Thanking you in advance for your kind and proper and timely attention hereto, 
God bless you, and all of you most bountifully, and God bless America, I remain 

Yours Very Respectfully, 
SrLas KUIKEN. 


P. S.: Mr. Jenner did not indicate how many copies had to be submitted, if 
these are insufficient in number, would you be so kind as to have sufficient copies 
made and submitted accordingly and timely. Thanks. 


BRIEF IN RELATION TO PROVISION No. 5 OF SENATE BILL 2646 _ 

In response to permission by the Honorable Senator William E. Jenner, 
sponsor of the above entitled Senate bill 2646, I wish to respectfully submit 
the following presentation and summarization relative to clause and provision 
No. 5 of this bill, to wit: 

First I wish to say that I have known the Honorable Senator Jenner personally 
for more than 25 years, and that he is a man and Senator of the highest caliber 
and ability and character and public servant as United States Senator, and that 
there is no doubt of the earnest sincerity of his belief in the soundness of this 
bill No. 2646 that he has sponsored and was the author of; and that I do not 
present the following with any intention or inference of fully acquiescing the 
opinions written in the Schware and Konigsberg cases in the Supreme Court, 
which decisions have seemingly to some extent inspired the including of clause 
and provision 5 in Senate bill 2646, but that I present the following as an 
American born citizen of the greatest Nation on the face of this earth, this good 
United States of America, and in behalf of the theory of preserving forever 
the great and good principles of all of the provisions of the Constitution and 
Bill of Rights of our country, and the freedoms and rights provided by them, 
including all the powers and rights of the Supreme Court of the United States 
of America, and the right of any and all of the litigants and citizens of this 
Nation to carry any and all of their litigations of the highest tribunal of this 
Nation, the United States Supreme Court, from any and all matters of law 
and litigation they or any of them may have in any and all courts, boards, and 
commissions of lesser powers and jurisdiction than the United States Supreme 
Court, and with the thoughts acquired during 30 years in the practice of law 
(1923-53) including serving as judge pro tempore and special judge in circuit 
courts, experience in the office of prosecuting attorney, and as President of 
county bar association for year of 1945 of Dubois County, Ind.; and in the 
past 5 years as a servant of God in Christian evangelistic work. 

1. Clause and provision 5 of Senate bill 2646 seems to be directed at depriving 
the United States Supreme Court from having any jurisdiction over appeals from, 
adjudications in, or matters pending in, or before supreme courts of the States, 
and boards of bar examiners of States relative to control of admissions to the bars 
of the States in the United States of America, and them or any of them pro- 
hibiting members of their respective bars from further practice in their respec- 
tive States and bars of the States, and that this clause and provision 5 is seem- 
ingly founded on objections to the decisions of the United States Supreme Court 
in the cases of Schware and Konigsberg, which decisions we cannot fully agree 
with in all parts. 

2. It seems apparent and obvious that to curtail the authority and powers 
and jurisdiction of the great and highest tribunal of our great Nation, the United 
States Supreme Court of America, and the most important branch of our three 
branches of our Government to pressure any and all of the privileges and rights 
of all citizens and litigants in the United States of America provided for them 
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by the Constitution and Bill of Rights and laws of the United States of America, 
would be, to now and forever jeopardize and curtail the full functions and juris- 
diction of the great and highest tribunal and branch of Government, the United 
States Supreme Court, and to now and forever jeopardize, deny, and curtail the 
rights and privileges of appeal to and litigation in the highest tribunal of this 
Nation, the United States Supreme Court of America, of any and all matters per- 
taining to the restrictions sought in clause and provision 5 in Senate bill 2646 
pertaining to the practice of law, and admission to bars of States, and all of this 
by the seemingly and inferred basis of the objections of the Court’s decisions in 
the Schware and Konigsberg cases, and any precedent assumed from these cases. 

3. It seemingly would be a greater safeguard against injustice, and the full 
balance of the three branches of our Government, and the rights and ‘privileges 
of appeal to, and adjudication in, the highest tribunal of our Nation, the United 
States Supreme Court, and its so much needed full jurisdiction as the final ad- 
judicating body and court in all litigations in, and of, any lesser courts and boards 
and commissions in this Nation, by any and all litigants and citizens in this 
Nation; to permit the United States Supreme Court to retain its now full juris- 
diction and power in the matters sought to be curtailed by clause and provision 5 
of Senate bill 2646, rather, than to set any precedent of destroying and jeopard- 
izing and curtailing the absolute essential and lawful powers and jurisdiction, of 
the highest and most necessary tribunal of our great Nation, the Supreme Court 
of the United States of America, the all very important and balancing branch of 
the trinity of our form of Government which is the greatest and best upon the 
face of this earth and of any Nation upon the face of this earth. 

4. Any reduction of, curtailment of, and/or removal of, the powers and juris- 
diction of the Supreme Court of the United States of America seems to definitely 
reduce any rights and privileges of any and all citizens and litigants in this great 
Nation, and their constitutional rights and privileges granted to them by the Con- 
stitution and Bill of Rights and Supreme Court, of the United States of America. 

5. This honorable subcommitee has been established to preserve and protect all 
of these rights and privileges of each and every citizen and litigant in this great 
Nation, which clause and provision 5 of Senate bill 2646 seems to seek to curtail 
and prohibit as to matters referred to in this clause of the bill. 

6. If Senate bill 2646 were passed in its present form, with clause and provision 
5 included therein, it would not only seem to curtail and prohibit and jeopardize 
our present form of Government and rights and privileges provided by the Con- 
stitution and Bill of Rights of our Government and the citizens and litigants of 
this great Nation, but it could also create and establish a law which could be un- 
ee and wholly ineffective then for all its intents and purposes too, 
as in— 

The law established the United States Supreme Court of America, in the 
cause of action, In Ex parte Garland (1866, 4 Wall. 333, 71 U. S. 333, 18 L. Ed 
366) the United States Supreme Court held Congress could not disbar an attor- 
ney because he had borne arms against the United States during the Civil War, 
that Court said on page 379 of Wallace, volume 4: 

“The attorney and counselor being, by the solemn judicial act of the court, 
clothed with his office, does not hold it as a matter of grace or favor. The 
right which it confers upon him to appear for suitors, and to argue causes, is 
something more than an indulgence, revocable at the pleasure of the court, or 
at the command of legislature. It is a right of which he can only be deprived 
by the judgment of the court.” 

If clause and provision 5 of Senate bill 2646 should or would become a law 
as part of the bill, and any citizens, litigant and/or attorney, or applicant to be 
authorized to practice law, is, or would be affected, jeopardized, by the provi- 
sions of clause and provision 5, Senate bill 2646, it could be attacked for the pos- 
sibility of the law being unconstitutional and/or invalid. 

7. If the powers and jurisdiction of the Supreme Court of the United States 
of America were curtained and/or jeopardized each and every time they 
rendered a decision which was in some manner objectional (God not having 
created any perfect human beings, Christ only being perfect, and man not being 
able to organize or create any governing body or court which is absolutely perfect 
and infallible) would it not seem better to not recommend and/or pass a law 
and bill as Senate bill 2646 and clause and provision 5 in Senate bill 2646, which 
is opposed and objected to by the American Bar Association and the Attorney 
General of the United States of America, and their legal and constitutional 
wisdom, and authority. 

God bless all of you of the subcommitee, and give all of you wisdom and 
guidance in this matter, and all matters before you. 
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Mr. Sourwine. I have here a statement of Robert Cargill, Long- 
view, Tex. 


Senator Butter. That will be made part of the record. 
(The document referred to is as follows :) 


STATEMENT OF RospertT CARGILL REGARDING 8S. 2646 


Loneview, Tex., March 1, 1958. 
Senator James O. EASTLAND, 


Senate Office Building, 
Washington, D. C.: 


Please present to the Senate Judiciary Committee in our behalf the follow- 
ing statement with any comment you care to make. 


l'o Honorable Senate Judiciary Committee: 


Re the Jenner bill, now pending. On the basis of results of Texas refer- 
endum, July 1956, we submit that the great majority of citizens of this State, 
and perhaps of the Nation, believe: That any exercise of authority outside its 
constitutional limitations is an abuse of power from which the Federal Supreme 
Court should be barred. That this Court in recent decisions appears determined 
to legislate and to nullify the authority of the States and the rights of the 
people recognized in the Constitution. In so doing the court violates its oath 
of office, and creates the urgent necessity for passing the Jenner bill as the 
means of safeguarding the powers of Congress, the authority of the States, 
and constitutional government. 

That the Court is amenable to the people—not above them. That Congress 
representing the people can and should fix such limitations on the Court’s acts 
as necessary for the public good, and that only acts and decisions of the Court 
founded in law and precedent can be the law of any case. 

That the Court’s only authority under the Constitution is that of judicial 
review, and Congress can and should in defense of constitutional government 
limit the Court’s acts to such authority. That the Jenner bill will restore 


authority of the States, the sovereignty of the people, and preserve the Federal 
Union. 


Respectfully submitted. 
Texas REFERENDUM COMMITTEE, 
Rospert CarGity, Chairman. 


Mr. Sourwine. And a statement submitted by Edward J. Anderson 
of Golden, Colo. 


Senator Burier. That will be made part of the record. 
(The document referred to is as follows :) 


STATEMENT SUBMITTED BY EpWARD J. ANDERSON, GOLDEN, COLO., 
FEBRUARY 26, 1958 


Hon. James O. EASTLAND, 
United States Senate, Washington, D. C.: 


Nothing is so painful for a loyal American to witness as a Supreme Court be- 
friending the enemies of his country. Every pronouncement of the Warren 
Court dealing with Communist issues must fill the sinister hearts of the men 
in the Kremlin with the deepest satisfaction. 

We have a Supreme Court which is wholly uninterested in those of my rights 
as a citizen that are gravely menaced by international communism, but which 
is enormously interested in the “rights” of traitors. This amazes me. All na- 
tions have punished treason with death, since it is a crime which strikes at the 
very heart of society; unless citizens are loyal to their own country, it cannot 
survive. But treason is viewed by the Warren Court in a sophisticated light and 
loses its odium as the crime of crimes. Treason is honorable; he who commits 
it is given stature as a noble, superintelligent American. The penalty for treason 
is vindication by the highest court in the land, freedom to continue to operate 
subversively, and even cash awards forced out of the pockets of the taxpayers. 

A Communist may infiltrate and corrupt labor unions, churches, elubs; he 
may propagandize in our schoolrooms; he may steal the Nation’s political and 
military and industrial secrets and give them to Russia. Apparently he is in- 
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capable of doing anything which the Supreme Court liberals would regard as 
unforgivable. Those who would bring him to justice are always wrong. In 
the words of Senator William E. Jenner, “According to the Court: The Senate was 
wrong; the House of Representatives was wrong; the Secretary of State was 
wrong; the Department of Justice was wrong; the State legislatures were 
wrong; the State courts were wrong; the prosecutors, both Federal and State, 
were wrong; our juries were wrong; the Federal Bureau of Investigation was 
wrong; the Loyalty Review Board was wrong; the California bar examiners 
were wrong; the California Committee on Un-American Activities was wrong; 
the Ohio Committee on Un-American Activities was wrong. Everybody, they 
said, was wrong except the attorneys for the Communist conspiracy and the 
majority of the United States Supreme Court.” 

The Supreme Court misinterprets the intent of Congress in passing laws and 
dares say that only the Court, not Congress, knows what the legislators had in 
mind when they framed a given piece of legislation. The liberal Justice of 
the Supreme Court takes the arrogant position: “The Constitution is what- 
ever I say it is, and I disregard all judicial precedents, and all acts of Congress, 
that conflict with my superior judgments.” 

Justices who are crusading for a socialized America write decisions that are 
of inestimable service to Marxian tyrants. A court whose future decisions are 
certain to be in the interest of a treasonable minority must be deprived of its 
appellate jurisdiction so far as Communist cases are concerned. The Con- 
stitution authorizes regulation of the Supreme Court by the Congress. Such 
limitations placed upon the power of the Court are clearly in the public interest. 
Not to act in this manner is to warn honest Americans that they must learn to 
endure ever more shocking betrayals by the pseudo-liberals, acting hand in glove 
with the agents of a foreign and detestable power. 

If steps are taken to bring a liberal-minded Supreme Court under the control 
of the sovereign people, acting through their representatives in Congress, the 
liberals will try to make it appear that we are ruining our free institutions. 
We know the answer to that; it is the liberals, not us, who are the destroyers 
of American justice. We refuse to listen to these clever impostors. We listen 
instead to real liberals, such as Abraham Lincoln, who once said, “The people 
of these United States are the rightful masters of both Congresses and courts, 


not to overthrow the Constitution, but to overthrow the men who pervert the 
Constitution.” 


Yours very sincerely, 
Epwarp J. ANDERSON. 
Mr. Sourwrne. I have nothing further to offer for the record at this 
time. 


_Senator Butter. Mr. Flett, will you proceed with your statement, 
sir. 


Is it your desire to put your statement into the record and talk on it 
or read it into the record ? 
Mr. Frerr. I am going to read part of it. 


Mr. Sourwtne. I understand you want the entire statement included 
in the record ? 


Mr. Fierr. That is right. 

Mr. Sourwine. You are going to hit the high spots? 
Mr. Fert. I have covered that in a paragraph. 
Senator Butter. Do it your way. 


STATEMENT OF AUSTIN T. FLETT, CHICAGO, ILL. 


Mr. Fierr. Mr. Chairman and members of the committee, my name 
is Austin T. Flett. I am an insurance broker specializing in the sale 
of capital stock fire and casualty insurance. My address is 135 South 
La Salle Street, Chicago, Ill. I appear in my own behalf and not as 
a representative of any other person or corporation. 


_ TT 





LIMITATION OF APPELLATE JURISDICTION 559 


I am nationally known for writing—lecturing and publishing, 
Meeting Mutual Competition, a treatise on the sale of cooperative in- 
surance, and The United States as a Satellite Nation, a treatise on the 
worldwide cooperative movement whose stated goal is to establish a 
one-world Communist dominated empire. 

My testimony regarding S. 2646 will explain the pinnacles of this 
conspiracy to influence decisions of the Supreme Court and other courts 
in the United States and gain control of the executive, of the judiciary, 
and of the legislative branches of our State and Federal governments 
so that leaders in this plot may enact their own set of Communist laws 
which are to supersede the Constitution of the United States of Amer- 
ica and other laws enacted by our Federal and State governments. 

In view of the fact that the committee is hard-pressed for time, may 
I suggest calling your attention to a few pointed paragraphs in this 
testimony and then request that my complete statement be made a 
part of the official record of these hearings. 

Senator Butier. It will be so ordered. 

Mr. Fert. So that the Senators and counsel may review and evalu- 
ate the contents. 

This testimony is the result of my studying more than 10,000 pages 
of yearbooks as published by the Cooperative League of the United 
States of America, 1930 to 1954, inclusive, reports of the congresses 
of the International Cooperative Alliance of London, England, 1902 
to 1957, inclusive, and other books and publications I own which are 
accepted in the worldwide cooperative movement as official or 
authentic. 

The United States tentacle of this movement or cause is a part of, 
and subservient to, an international conspiracy whose stated goal is to 
communize national and international trade and commerce, individual, 
corporate, and national wealth and private property, farmlands, nat- 
ural resources, the people and governments of all capitalistic nations 
and establish a one-world, collectivized, nonprofit “cooperative com- 
monwealth” in which the United States of America is to become a 
participating state policed by foreign troops—who will enforce the 
liquidation of the executive, legislative, and judicial branches of our 
Government, emigration and trade barriers, our educational, religious, 
labor and profit systems, national defense, our flag, and the sovereignty 
of the United States. 


The two major prongs or fronts used in this movement to attain 
their objectives are: 

1. Peaceful infiltration of the economic, educational, labor, political, 
religious, and social structures of a nation via the teachings of inter- 
nationalism, peace and disarmament crusades, self-help, mutual aid, a 
nonprofit economy, democracy and the democratic way of life, and 
finally, cooperation. 

2. The use of force and violence, strikes, sabotage, rebellions and 
civil war, and other means of legal or illegal resistance to capitalistic 
industry or governments. 

The “peace” leaders in this movement refer to, is based on their 
terms of the people of the United States and other nations living in 
this one-world Communist-dominated empire. 

The teachings of internationalism are to destroy national patriot- 


ism ; disarmament programs are to liquidate armed resistance to their 
movement. 
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Individual shareholders in cooperative organizations, including the 
leaders in this movement, are classified as emancipated persons and 
are known as cooperators. 

Millions of these persons are completely uninformed as relates to 
their contractual obligations for the true objectives of this movement 
or cause, which is based on misleading our people and teaching them 
that cooperation is a social and cultural movement for mutual aid and 
to promote international peace among the various nations. 

Because officials of the Federal and State Governments, including 
Members of the Congress knowingly or unknowingly provided income 
tax and other legislative favoritism to promote and finance this move- 
ment or cause, many of the small, puny, struggling cooperatives of 
1933 are today financial giants controlling unexcelled influence, not 
only in both political parties in our State and Federal Governments, 
but also in the economic, educational, financial, labor, religious, and 
social systems of our country. 

The first Yearbook of the Cooperative League of the United States 
of America published in 1930 is one of several of their publications 
which contains considerable information regarding the early history 
= un-American activities of the cooperative movement in the United 

tates. 

The following quotations from pages 172, 173 and 175 regarding the 
United States Supreme Court speak for themselves: 


Unttrep STaTes SuPREME Court ON COOPERATIVES 


The legal relationships of human beings are in a constant flux, depending on 
changes both in the social and economic world, and in the ideology of the legis- 
lator and judge. 

o + * . e . o 


“There is probably no greater prerogative exercised by the President of the 
United States than when he makes the appointment of a judge to this Court. 
The general outlook, the social consciousness of the appointee, and the economic 
doctrines he has obsorbed in his private or public life, before such appointment, 
will play a more important part in his decision than his learning in the law. 

= * * * = € a 

It is refreshing to see such language and attitudes in decisions of our highest 
court, even though they be the language for the time being of a minority. 
Slowly the dissenting minority is making itself felt; here and there is a yielding 
by the majority. The process is slow. The minority opinion of today may be 
the majority opinion of tomorrow. 


(The section referred to above follows in full :) 


Source : First Yearbook, The Cooperative League of the United States of America, A Survey 
of Consumers’ Cooperation in the United States (1930)—published by the Cooperative 
League, Cooperative League House, 167 West Twelfth Stret, Nw York City (pp. 172- 
175). 

Unrrep States SuPREME Court ON COOPERATIVES 


By Geo. B. Leonard, Counsel for the Franklin Cooperative Creamery Association. 


That men of more than ordinary ability and learning consistently differ in the 
construction of laws does not augur well for the contention that law is a science. 
Its uncertainties best demonstrate the reverse. In the physical world, reactions 
of elements can be reduced to positive formulas. This cannot be done as success- 
fully in the field of law. The legal relationships of human beings are in a 
constant flux, depending on changes both in the social and economic world, 
and in the ideology of the legislator and judge. This is particularly noticeable 
in eases involving the relations of employer and employee and of producer and 
consumer. In the course of but three generations, the individual employer and 
producer have merged into the huge, inanimate corporation which has become 
typical of these terms. 
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This change in industry has brought with it new social problems. The legis- 
lator or judge who comprehends their significance, and the injustices and hard- 
ships they bring on, and who extends a welcoming hand to measures intended 
for the promotion of general happiness, is keeping step with progress. On the 
other hand, he who opposes such measures retards progress, but only for a while. 

There is no more important body of men in the government of our people than 
the Supreme Court of the United States. It consists of nine judges appointed 
for life by the President of the United States, subject only to ratification by the 
United States Senate. This Court, by a majority vote of its members, can set 
aside laws passed by Congress or any State or local legislative body, if in its 
judgment they conflict with the provisions of the United States Constitution. 
It construes the meaning of laws and their application. It is the guardian of 
the United States Constitution as the majority of its members understand and 
interpret it. There is no appeal from its decision. For good or ill it has the last 
word. There is probably no greater prerogative exercised by the President of 
the United States than when he makes the appointment of a judge to this Court. 
The general outlook, the social consciousness of the appointee, and the economic 
doctrines he has absorbed in his private or public life, before such appointment, 
will play a more important part in his decisions than his learning in the law. 

It is not a mere accident that this Court, in its decisions involving important 
economic or social issues, should be divided. Let us take just three cases decided 
by it in the last year and a half. The majority of six, headed by Chief Justice 
Taft, is found on one side of the fence, and the able minority, consisting of 
Justices Holmes, Brandeis and Stone, on the other side. 

In the Frost case, decided last February, the Court set aside as unconstitu- 
tional an act of the Oklahoma legislature which exempted cooperative ginning 
from burdens imposed on noncooperative ginning business. For 20 years or more 
ginning has been considered a public utility in the State of Oklahoma. A license 
to engage in that business has to be procured from the Corporation Commission. 
A noncooperative would have to show that public necessity exists for additional 
ginning in the particular community before the Commission could grant it a 
license. By a more recent law of that State, the Commission would have to 
grant a license to cooperatives without a showing of such public necessity, and 
merely on the petition of 100 citizens and taxpayers. 

The United States Supreme Court in that case held that the noncooperative 
licensee was entitled to an injunction against the Commission restraining it from 
granting a license to a cooperative, on the ground that the classification of co- 
operative and noncooperative business was arbitrary, that in fact there was no 
difference between ordinary commercial corporations and cooperatives, and that, 
therefore, the noncooperative was not receiving the equal protection of the law 
with the cooperative, and that the law was therefore discriminatory and uncon- 
stitutional. 

It was also contended that the property of the noncooperative licensee (the 
privilege of doing business granted by way of the license) would be interfered 
with, injured, or taken away because of the unequal competition the noncoopera- 
tive was subjected to with the cooperative. 

Justice Brandeis, with whom Justices Stone and Holmes joined, in a strong 
dissenting opinion, clarifies the issues by pointing out the differences between 
the two types of business. “The differences are vital’, he says, “and the classi- 
fication is a reasonable one.” The dissenting opinion points out that in coopera- 
tives the members aim to secure a more efficient system of production and dis- 
tribution and a more equitable distribution of benefits, and, while doing so, to 
require an equitable assumption of responsibilities. ‘Their aim’, it says, “is 
economic democracy along lines of liberty, equality and fraternity.” To accom- 
plish these objects, the cooperatives provide for excluding capitalist control. As 
means to this end, they provide for restriction of voting privilegs, curtailment 
of return on capital, and for distribution of gains through patronage dividends 
or equivalent devices. The distinctive features insuring democracy and dis- 
couraging or preventing capitalist control are as fully set forth in this dissent- 
ing opinion as can be found in any leading work on cooperation: 

First, no person can become a member or shareholder without the consent 
of the board of directors. 

Second, the amount of stock 1 person may hold is limited, generally, not to 
exceed $1,000. 

Third, the voting power of each shareholder is limited to one vote, irrespective 
of the number of shares held. 

Fourth, a percentage of the profits is set aside for educational purposes. 
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Fifth, at least 10 percent of the profits must be set aside into a reserve until 
such reserve fund equals at least 50 percent of the capital stock. 

Sixth, the annual dividends to stockholders are limited to 8 percent. 

Seventh, the rest of the profits are distributed as patronage dividends to mem- 
bers, or, as the directros may apportion them, to nonmembers, or proportionately 
between members and nonmembers, as the law of the particular State may 
provide. 

Reading both the majority and the minority opinions, one can readily see that 
the minority has seen the trend of the times and the economic need which co- 
operatives are filling, here and abroad, but that the majority of the Court is 
still steeped in the economic philosophy of yesterday. 

The same 3 Justices recently dissented from the majority of 5 in the O’Fallon 
case, by which the railroads are allowed a basis of valuation for ratemaking 
purposes that will give them additional millions yearly. It was there decided 
that the present high cost of reproduction must be taken into consideration by 
the Interstate Commerce Commission in its valuation of railroads. The Com- 
mission, in its valuation, had adopted the prudent-investment theory, which is in 
accord with the modern trend of thought on that subject, and which gives both 
the railroads and the public a fair deal. 

The majority opinion follows the divided decisions previously rendered by this 
Court in the Southwestern Bell Telephone and Indianapolis Water cases affecting 
public utilities. The hundreds of millions added to the stock value of the public- 
utility companies of this country since these decisions are in a large measure 
traceable to the rate of earnings they are permitted to enjoy under the protection 
of the law on the higher valuations. The consuming public is the goat. 

Another case of interest along the same lines is the Ribnick case, decided in 
May 1928. Under the law of New Jersey, the State assumed to regulate the 
fees charged by employment agencies. In the exercise of its general police power, 
the State, it is conceded, has no right to regulate prices to be charged by com- 
mercial institutions or individuals for their wares or services. But, where a 
business is affected with the public interest, it can be so regulated. The question, 
therefore, frequently arises: Which business is, or when does a given business 


become, affected with the public interest? It has been held, for example, that, 
the following businesses were affected with the public interest and their charges! 


could be regulated by legislative bodies: railroads, street railways, bridges, 
ferries, telegraph, telephone, gas, irrigation, wharfing, booming of logs, milling, 
and storage of grain in warehouses. 

But, in the Ribnick case, by vote of 6 to 3, it was held that the business of an 
employment agent is not affected with the public interest, and that, therefore, a 
law attempting to set a maximum price to be charged by an employment agency 
for finding employment is unconstitutional. By its decision, the Supreme Court 
of the United States nullified laws of more than 20 States. A most exhaustive 
dissenting opinion by Justice Stone, in which Justices Brandeis and Holmes 
joined, recites the numerous abuses and the excessive charges and exploitation 
to which people seeking employment through such agencies frequently are sub- 
jected, the reports of many commissions appointed to investigate these abuses, 
and the legislation the various States were led to adopt to control and regulate 
such agencies. It forcibly advances the proposition that “the economic disad- 
vantage of a class and the attempt to ameliorate its condition may alone be suffi- 
cient to give rise to the ‘public interest,’ and to justify the regulation of contracts 
with its members.” That the conduct of employment agencies affects, vitally, 
the lives of great numbers of the population, deals with a necessitous class, the 
members of which are often dependent on them for an opportunity to earn a 
livelihood and often are under economic compulsion to accept the terms the 
agencies offer, and that those so situated are peculiarly the prey of the unscrupu- 
lous and designing, and that, therefore, the arm of law should be extended for 
their protection, is the argument advanced by the minority in support of its 
contention. 

It is refreshing to see such language and attitudes in decisions of our highest 
court, even though they be the language, for the time being, of a minority. 
Slowly, the dissenting minority is making itself felt; here and there is a yielding 
by the majority. The process is slow. The minority opinion of today may be 
the majority opinion of tomorrow. This is the lesson of history. 


Pages 247 and 325 list the names of Communist training camps used 
by cooperative leaders. 
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Pages 346 to 352 in the 1930 yearbook and pages 248 to 255 in the 
1932 yearbook advertise first brand cereals, canned and dried fruits, 


coffee, motor oil, and so forth, as sold in cooperative stores under the 
label of the hammer and sickle. 


Page 38 of the 1936 Cooperative League Yearbook states: 


It is likely that cooperatives will have to watch the legislative halls of the 
State and Nation more carefully in the future, since we must be prepared for 
the rising tide of reaction against the movement, which reaction may register 
itself in all kinds of laws harmful to our cause. 


Page 155 of the same yearbook states : 


For 32 years, or since its origin, the Farmers Union has proposed the abolish- 
ment of the profit system. In order to aid in abolishing the profit system, the 
union has been busy through these years organizing cooperatively owned buying 
and selling agencies, * * * we here today pledge each other to be loyal to these 
principles, loyal to our Farmers Union cooperative business activities, and that 
we will keep our minds centered on the one supreme task, which is the peaceful 


overthrow of the capitalist or profit system, and the establishment of the co- 
operative commonwealth. 


Leading “cooperators” in this movement state the life-and-death 
struggle to destroy capitalism is being fought on the economic plat- 
form of the world and that carefully selected, well-trained, educated 
leaders will function under veiled form and work in the “blood stream” 
of the profit system like a cancer, and these persons will not declare 
their radicalism during the transition period of destroying capitalism, 
as socialization or nationalization of the various nations can be accom- 
plished without informing the public. 


The following quotations, which I will skip, refer to the cooperative 
jaws which speak for themselves. 


To achieve socialism, it is necessary to wield political power; that is, to gain 
control of the state and its organization. Government is the first step. The 
Communist Manifesto, the modern Socialists’ breviary, says: “The immediate 
aim of the Communists is the same for all working-class parties; the organiza- 
tion of the working class as a political party, the overthrow of bourgeois tyranny, 
the conquest of political power by the working class.” A little later the aim is 
further defined: “The working class will use its political supremacy to dispos- 


sess the bourgeoisie of all its capital in order to concentrate it under the control 
of the state.” 


I have here several pages of quotations of cooperative leaders re- 


garding influencing legislation. I would be glad to turn these over to 
counsel for the committee. 


That will conclude my oral testimony regarding Senate bill No. 
2646. Are there any questions? 
(The full statement of Mr. Flett is as follows :) 


STATEMENT OF AUSTIN T. FLETT RE HEARING ON 8S. 2646, To Limit APPELLATE 
JURISDICTION OF THE SUPREME CouRT 


Mr. Chairman and members of the committee, my name is Austin T. Flett. 
I am an insurance broker, specializing in the sale of capital-stock fire and casu- 
alty insurance. My address is 135 South La Salle Street, Chicago, Ill. I appear 
in my own behalf and not as a representative of any other person or corporation. 

I am nationally known for writing, lecturing, and publishing Meeting Mutual 
Competition, a treatise on the sale of cooperative insurance, and The United 
States as a Satellite Nation, a treatise on the worldwide cooperative movement 
whose stated -goal is to establish a one-world, Communist-dominated empire. 

May 11, 1956 and June 18, 1957, I explained this conspiracy briefly to members 
of the Committee on Foreign Relations of the United States Senate. 
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Before proceeding with my testimony regarding Senate bill 2646, it is important 
that I include in my testimony a brief analysis of the nucleus and interlocking 
ramifications of an international conspiracy to lead the people of the United 
States into communism via a one-world government, as I believe you will agree 
that no action should be taken by members of the judiciary or subcommittee re- 
garding this bill without their being fully informed regarding methods used by 
leaders in this plot to influence, prior to seizing control of, the executive, judicial, 
and legislative branches of our State and Federal Governments so they may 
promote their cause and enact their own cooperative or Communist laws which 
are to supersede the Constitution of the United States of America and other laws 
enacted by our Federal and State Governments. 

Eighteen years ago, when I started a sales analysis of my competition, known 
as mutual fire and casualty insurance, I had no idea this analysis would terminate 
in exposing what is conceded at highest levels in Washington to be the main root 
of an international conspiracy to destroy the social, economic, and political 
structure and sovereignty of the United States of America via the teachings of 
internationalism and cooperation, otherwise known in the worldwide cooperative 
movement or cause as collectivism, socialism, or communism. 

This testimony is the result of my studying more than 10,000 pages of yearbooks 
as published by the Cooperative League of the United States of America, 1930 
to 1954, inclusive ; reports of the congresses of the International Cooperative Alli- 
ance of London, England, 1902 to 1957, inclusive; and other books and publica- 
tions I own which are accepted in the worldwide cooperative movement as official 
or authentic. 

The United States tenacle of this movement or cause is a part of, and subservi- 
ent to, an international conspiracy whose stated goal is to communize national 
and international trade and commerce, individual, corporate, and national wealth 
and private property, farmlands, natural resources, the people and governments of 
all capitalistic nations, and establish a one-world, collectivized, nonprofit, coop- 
erative commonwealth in which the United States of America is to become a 
participating state policed by foreign troops who will enforce the liquidation 
of the executive, legislative, and judicial branches of our Government, emigration 
and trade barriers, our educational, religious, labor, and profit systems, national 
defense, our flag, and the sovereignty of the United States. 

This one-world cooperative commonwealth of nations is to supersede the 
United Nations—successor to the defunct capitalistic dominated League of 
Nations. 

Since 1921 cooperative and Communist leaders affiliated with the Cooperative 
League of the United States of America have represented the highly organized, 
politically powerful, tax and legislative favored cooperative movement in our 
country at international headquarters of this conspiracy, which is known as the 
International Cooperative Alliance of London, England. Members of the exe- 
ecutive committee of this organization, representing national cooperative unions 
and federations in 41 nations, state they are the only persons capable of re- 
organizing and ruling the people of the world and that their national members 
are autonomous organizations exempt from all laws enacted by capitalistic 
nations. 

The International Cooperative Alliance was organized in 1895 under the 
auspices of conservative reformers who believed in sharing profits with em- 
ployees. After 15 years of friction between conservative and radical reformers, 
disgruntled employees and labor agitators, delegates attending the eighth con- 
gress of this organization held in Copenhagen, Denmark in 1910, elected to 
change the objectives of their movement and follow the principles of the class 
struggle of Europe as outlined by Lenin at the International Socialist Congress, 
also held in Copenhagen in 1910. 

Since that date leaders of the International Cooperative Alliance, many of 
whom have also been active leaders in the labor movement, have collaborated 
with other persons in national and international organizations whose objectives 
are to lead the people of the world into communism. 

During the rebellions in Europe which preceded World War II, to escape 
execution or being imprisoned, many leading European cooperators fled as ref- 
ugees to foreign countries, including the United States where they joined do- 
mestic cooperators and government officials in organizing Cooperative American 
Remittances to Everywhere, Inc. 

During and after World War II in Great Britain, France, Italy and many 
other European, Asiatic, African and South American countries, leaders in this 
movement became top government officials. 
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Article I of the latest rules of the International Cooperative Alliance—besides 
listing their name in English, French, German and Russian, official languages of 
the movement as per article 5—states, and I quote— 

“The International Cooperative Alliance, in continuance of the work of the 
Rochdale Pioneers and in accordance with their principles, seeks, in complete 
independence and by its own methods, to substitute for the profit-making regime 
a cooperative system organized in the interests of the whole community and 
based upon mutual self-help.” 

Great Britain is considered the motherland of the cooperative and labor move- 
ment. British leaders sowed the first seeds of cooperation in Russia about 1900, 
where it has developed to present day magnitude and threat to our national 
security. British efforts to organize this movement in the United States were 
considered a dismal but not a hopeless failure until the advent of the Roosevelt 
administration in 1933. 

As of today, headquarters of the dominating influences in this plot against 
the people of the United States are (1) London, England, (2) Washington, D.C., 
(3) Moscow, U. 8. S. R., (4) Paris, France, (5) Rome, Italy. 

After leading Asiatics into this movement via technical assistance programs 
of the United Nations and specialized agencies, Red China is slated to become 
one of the five great powers in the Communist-dominated cooperative common- 
wealth of nations. 

The two major prongs or fronts used in this movement to attain their ob- 
jectives are: 

1. Peaceful infiltration of the economic, educational, labor, political, religious, 
and social structures of a nation via the teachings of internationalism, peace 
and disarmament crusades, self-help, mutual aid, a nonprofit economy, democracy 
and the democratic way of life and finally, “Cooperation.” 

2. The use of force and violence, strikes, sabotage, rebellions and civil war 
and other means of legal or illegal resistance to capitalistic industry or govern- 
ments. 

The “peace” leaders in this movement referred to, is based on their terms of the 
people of the United States and other nations living in this one-world Communist 
dominated empire. 

The teachings of internationalism are to destroy national patriotism, dis- 
armament programs are to liquidate armed resistance to their movement. 

Individual shareholders in cooperative organizations, including the leaders in 
this movement, are classified as emancipated persons and are known cooperators. 

Interviews and correspondence I have had with officials of the Federal Gov- 
ernment, Members of the Congress, prominent business and press executives and 
other persons, including individual and corporate shareholders in various types 
of cooperative enterprises affiliated with this movement, indicate that millions 
of these persons are completely uninformed as relates to their contractual obliga- 
tions or the true objectives of this movement or cause, which is based on mis- 
leading our people and teaching them that cooperation is a social and cultural 
movement for mutual aid and to promote international peace among the various 
nations, 

The word “cooperation” as used in the worldwide cooperative movement is 
a foreign ideology based on the teachings of Robert Owen, who is quoted as 
the father of the cooperative and labor movement, the Rochdale pioneers, Beatrice 
Potter and Sidney Webb, the Fabian Society, Karl Marx, Engels, Lenin, and other 
famous European socialists. 

“Cooperation” is defined as follows, in official publications of the international 
cooperative movement : 

1. “Therefore all true forms of cooperation tend to influence the distribution 
of the wealth of the nations in favor of the working classes.” 

2. “Cooperation must be talked up as a comprehensive movement, as a means 
of social regeneration, not as a mere moneysaving device.” 

. “Cooperation means the elimination of every unncessary middleman.” 
. “Cooperation is the most radical movement ever known in history.” 
. “Cooperation is socialism in action.” 

6. “Socialism is cooperation on a grand scale.” 

7. “Communism is socialism in working clothes.” 

8. “Consumer cooperation is an anticapitalist, revolutionary movement aiming 
toward a radical social reconstruction based on an all-inclusive collectivism.” 

9. “It is a principle—and a dominant aim—of the International Cooperative 
Alliance, a world organization, to transform the capitalist profit-seeking system 
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into a cooperative social order, in other words, into a Socialist order of society. 
This is the aim of every Communist worker. But the means which we propose 
differ from those which the cooperators of other political creeds advocate as 
the correct ones. We believe that if this aim, the elimination of the capitalist 
profit-seeking economy, which is the aim of the International Cooperative 
Alliance is to be achieved, we must be quite clear that it can only be realized 
if the whole working-class movement does away with those who, as the factors 
of power of the burgeoisie in every part of the world, continually threaten the 
workers. This we cannot achieve by traveling along the smooth road of evolu- 
tionary development, but we must wring it from the possessing classes by fighting 
against them.” 

10. “Cooperation is the very antithesis of imperialism. It is, in short, an- 
archism rationalized.” 

11. “The words of Lenin, that the social order which we have to support is 
the cooperative order, are realized in the Soviet Union.” 

12, “The end of cooperation is world federation, a united state of the coopera- 
tives of all nations.” 

“We are working for the realization of the Cooperative Commonwealth.” Per- 
sons who believe in the profit system, our form of government, national security 
and, are opposed to the teachings of cooperation are known as Fascists, capita- 
listic savages, imperialists, warmongers, war criminals and industrial an- 
archists—all mortal enemies of leaders in the cooperative labor movement. 

Leaders in the national and international cooperative movement were quick 
to take advantage of the chaos created by the depression which started in the 
late twenties, with the result that extensive propaganda and educational pro- 
grams pertaining to the transition period of destroying capitalism in the United 
States and our form of government, commenced to function, as best explained 
in the following quotations from page 15 of the 1980 Yearbook of the Cooperative 
League of the United States: 

“The hour is at hand when conditions suggest that a carefully planned national 
cooperative policy of propaganda, education and supervision should be devised, 
and vigorously, persistently and systematically carried out throughout the United 
States and Canada. 

“Individual societies should be encouraged to make every possible financial 
sacrifice to that end, for their own welfare, as well as for the general good of 
the movement. It is only by so doing we can expect to defeat the prevailing 
anti-social trends, and well and truly lay the foundations of a Cooperative Com- 
monwealth. 

The bloodless revolution which took place in our country at the elections of 
1932 swept into political power a President and other high government officials 
who were sympathetic to promoting this conspiracy against the people of the 
United States with the result the full financial and political resources of the 
executive, legislative and judicial branches of the United States Government, 
including the armed services in World War II, have been and are being used 
to promote and finance this conspiracy, internally and, via foreign aid programs, 
in other nations throughout the world. 

The following statement published on page 18 of the 1936 Yearbook of the 
Jooperative League of the United States speaks for itself. 

“The Roosevelt administration gave us much help and also showed a more than 
friendly attitude toward the cooperative movement. It protected cooperation 
and set up many agencies for assistance to the cooperatives. This is the first 
Federal Administration this country has ever had that aggressively promoted 
cooperation and continued to favor cooperation in the face of the hostility of 
the special interests. ... The Cooperative League has been consulted, referred 
to, and assisted up to the present time by many departments of the Govern- 
ment.” 

That quotation is one of many thousands documented and listed in a 540-page 
report I have with me which report I prepared for the use of Members of the 
83d Congress, the Federal Bureau of Investigation and the Director of Intelli- 
gence of the United States Treasury. 

I also have with me a 200-page cross index to prove my case. 

Because officials of the Federal and State Governments, including members of 
the Congress knowingly or unknowingly provided income tax and other legis- 
lative favoritism to promote and finance this movement or cause, many of the 
small, puny, struggling cooperatives of 1933 are today financial giants controlling 
unexcelled influence, not only in both political parties in our State and Federal 
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Governments, but also in the economic, educational, financial, labor, religious and 
social systems of our country. 

The first Yearbook of the Cooperative League of the United States of America, 
published in 1930, is one of several of their publications which contains con- 
siderable information regarding the early history and un-American activities 
of the cooperative movement in the United States. 

On page 70 of this book the name of L. E. Woodcock is listed as leading their 
campaign for income-tax exemption. Today Mr. Woodcock, as a successor to 
Murray D. Lincoln of Columbus, Ohio, is the representative of the international 
cooperative movement in the United Nations. 

Also on page 70, the name of a member of the United States Senate is listed 
as an early collaborator. 

Pages 92 to 94 inclusive list names of organizers of the Cooperative League 
of the United States of America, The Industrial Workers of the World and 
the Communist Party of the United States of America. 

The following quotations from pages 172, 173 and 175 regarding the United 
States Supreme Court speak for themselves : 


“UNITED STATES SUPREME COURT ON COOPERATIVES 


“The legal relationships of human beings are in a constant flux, depending 
on changes both in the social and economic world, and in the ideology of the 
legislator and judge. 

“There is probably no greater prerogative exercised by the President of the 
United States than when he makes the appointment of a judge to this Court. 
The general outlook, the social consciousness of the appointee, and the economic 
doctrines he has absorbed in his private or public life, before such appointment, 
will play a more important part of his decision than his learning in the law. 

“Tt is refreshing to see such language and attitudes in decisions of our highest 
Court, even though they be the language for the time being of a minority. 
Slowly the dissenting minority is making itself felt; here and there is a 
yielding by the majority. The process is slow. The minority opinion of today 
may be the majority opinion of tomorrow.” 

Pages 247 and 325 list the names of Communist training camps used by co- 
operative leaders. 

Pages 346 to 352 in the 19380 Yearbook and pages 248-255 in the 1932 Year- 
book advertise first-brand cereals, canned and dried fruits, coffee, motor oil, 
etc., as sold in cooperative stores under the label of the hammer and sickle. 

age 38 of the 1936 Cooperative League Yearbook states: “It is likely that 
cooperatives will have to watch the legislative halls of the State and Nation 
more carefully in the future, since we must be prepared for the rising tide of 
reaction against the movement, which reaction may register itself in all kinds 
of laws harmful to our cause.” 

Page 155 of the same yearbook states : 

“For 32 years, or since its origin, the Farmers Union has proposed the abolish- 
ment of the profit system. In order to aid in abolishing the profit system, the 
union has been busy through these years organizing cooperatively owned buying 
and selling agencies, * * * we here today pledge each other to be loyal to these 
principles, loyal to our Farmers Union cooperative business activities, and that 
we will keep our minds centered on the one supreme task, which is the peaceful 
overthrow of the capitalist or profit system, and the establishment of the coop- 
erative commonwealth.” 

Prior to the Roosevelt administration the Russians appealed to headquarters 
of the cooperative-labor movement in London to use their influence to reestablish 
trade and diplomatic relationship with the United States. Mr. M. Litvinoff was 
leader of the Russian delegation that went to London to plead their case. 

In 1933 Mr. Litvinoff was in Washington completing the details of attaining 
their objectives and also in 1933, the first Communist training school, widely 
publicized as the Harold Ware cell, was established in our Government via the 
Department of Agriculture. 

While notorious “traitors” were being trained in that cell to infiltrate and seize 
control of the major departments of our Government. the President of the United 
States was issuing Executive orders for leaders in the cooperative movement to 
instruct high officials of the United States Government in the teachings of 
“cooperation.” As a result of some of these Executive orders the Tennessee 
Valley Authority was organized by co-op-IWW leaders. 
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There are four major tentacles of the politically powerful tax-favored coopera- 
tive movement in the United States whose influence in the executive, judicial, 
and legislative branches of our State and Federal Government supersede the in- 
fluence of representatives of the people of the United States who believe in the 
profit system and our form of government. 

These four tentacles comprise agricultural, insurance, credit union, and bank- 
ing cooperatives. In these groups there are a great many local and national 
educational and trade associations collaborating with each other to influence 
legislation to promote the cooperative movement. A few of these organizations 
are—American Farm Bureau, American Mutual Alliance, American Institute of 
Cooperation, the National Grange League Federation, Cooperative Health Federa- 
tion of America, Cooperative League of the United States, Cotton Producers 
Association, Credit Union National Association, Florida Citrus Exchange, Na- 
tional Cooperatives, Inc., National Cooperative Finance Association, National 
Cooperative Milk Producers, National Association of Mutual Insurance Compa- 
nies, National Association of Mutual Savings Banks, National Cooperative Re- 
finery Association, National Cooperative Mutual Housing Association, National 
Council of Farmer Cooperatives, National Farmers Union, National Federation 
of Grain Cooperatives, National Live Stock Producers Association, National 
Milk Producers Federation, North American Students Cooperative League, Na- 
tional Rural Electric Cooperative Association, Rochdale Institute, Sunkist Grow- 
ers, Texas Federation of Cooperatives, United Cooperatives, Inc., United States 
Savings and Loan League. 

A Federal investigation of this cooperative movement will disclose that leaders 
representing members in cooperative enterprises conceal information regarding 
the true objectives of their association, movement or cause from shareholders, 
Members of the Congress of the United States, and other Federal officials, includ- 
— eee in the Department of Justice, the Treasury, and Internal Revenue 

ervice. 

Americans for Democratic Action, the Congress of Industrial Organization 
(CIO), the National Education Association, the National Council of Churches 
and many other groups are actively collaborating with cooperative leaders to 
promote this conspiracy against the people of the United States. 

Co-op publications state many leading “cooperators” are employees or con- 
sultants in many departments of our Federal Government, including the Depart- 
ment of Justice. 

Leading “cooperators” in this movement state the life and death struggle to 
destroy capitalism is being fought on the economic platform of the world, and 
that carefully selected, well trained, educated leaders will function under 
veiled form and work in the “blood stream” of the profit system like a cancer and 
these persons will not declare their radicalism during the transition period of 
destroying capitalism, as socialization or nationalization of the various nations 
can be accomplished without informing the public. 

The following quotations from cooperative publications speak for them- 
selves : 

“Cooperation as an economic institution influences other social relations * * *. 
It has to make the world anew. It must inevitably possess a law, a system of 
government, and a morality of its own.” 

“Consumers’ cooperation is subject to laws of its own.” 

“In its first stage cooperation merely eliminates the private trader and his 
profit.” 

“The second vital law of cooperation is juristic; it determines the method 
of control and the rights of the consumer in the society. 

“The third cooperative rule or organic law of cooperation relates to trading; 
it is that sales are made at current commercial prices or slightly less * * *” 

“Cooperation through its third law, adapts itself to existing society in order to 
bring out of it a new economic order in conformity with its own characteristics.” 

“The fourth rule of cooperative organization * * * is principally a rule of 
finance. The surplus assets of cooperative societies belong to the societies and 
none of their members have any right to them.” 

“There is at the very beginning a reserve that is compulsory by law, but co- 
operative societies are hardly ever content with that. They create special and 
extraordinary reserves and development funds * * * these sums, which, taken out 
of the surpluses, represent the sacrifice of the present to the future, * * *.” 

“* * * there is absolutely no contradiction between the two basic ideas of 
Marxism and those which develop from a study of the cooperative move- 
ment * * *.” 
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“To achieve socialism it is necessary to wield political power, that is, to gain 
control of the State and its organization. Government is the first step. The 
Communist Manifesto, the modern socialists’ breviary, says: ‘The immediate aim 
of the Communists is the same for all working-class parties, the organization 
of the working class as a political party, the overthrow of bourgeois tyranny, the 
conquest of political power by the working class.’ A little later the aim is 
further defined: ‘The working class will use its political supremacy to dis- 
possess the bourgeoisie of all its capital in order to concentrate it under the 
control of the State.’ ” 

“What would the State become if the cooperative republic were established 
in its entirety? * * * the whole set of attributes and functions belonging to the 
State as an organization for governing men will disappear.” 

“The cooperative republic * * * would appear as a State within the State, or 
rather as an economic society within the political framework of the nation.” 

Cooperative publications state faculty members at Harvard University were 
the pioneers in promoting cooperation in our educational system and it was 
during the depression that social, economic, and other teachers in many of our 
finest educational institutions were led into the movement and that laws were 
enacted in many States making it mandatory to finance the teaching of coopera- 
tion in all schools, colleges, universities, etc. 

Thereafter religious, labor, and social leaders joined the crusade to promote 
this cause. Officials of the Treasury Department issued income-tax rulings and 
members of the Congress enacted legislation to finance the movement. Justices 
of many State and Federal courts rendered decisions which assisted cooperative 
leaders to promote their cause. 

Cooperative leaders in the United States who attend international congresses 
of this conspiracy as delegates and members of the central and executive com- 
mittees and other persons knowingly promoting this conspiracy in our country 
are acting as foreign agents and should be registered as such with the Depart- 
ment of Justice. 

Cooperative leaders state the success of their movement will depend on income 
tax and legislative favoritism and how the housewife and other persons includ-, 
ing business executives spend their money to promote a cooperative nonprofit 
economy in the United States. 

It is estimated commercial cooperative organizations affiliated with the move- 
ment escape the payment of approximately $1 billion per year in Federal income 
taxes. 

Cooperative organizations knowingly or unknowingly affiliated with this move- 
ment that do not inform the Government of the true objectives of their associa- 
tion when applying for letters of exemption are guilty of improper filing of Fed- 
eral income tax returns, which is committing fraud against the Government of 
the United States, as the internal security laws deny tax favoritism to subversive 
organizations. 

Foreign cooperative publications state the heart of the American cooperative 
movement is in agriculture. They also publish—and I quote: 

“By the end of 1949 cooperative insurance was coming of age as a key factor 
in the future development of all kinds of cooperatives in the United States.” 

In most countries, however, and especially those that have entered the orbit 
of the Communist empire in Europe and in China, cooperative organizations 
known as thrift or credit societies and credit unions have been used as the spear- 
head to lead the people into communism. 

The Credit Union National Association representing the international credit 
union movement are active collaborators as members of the Cooperative League 
of the U. S. A. and the International Cooperative Alliance in influencing legisla- 
tion to promote this conspiracy. 

The American Institute of Cooperation promotes the teachings of cooperation 
through the National Education Association, American Teachers Federation, land 
grant colleges, universities, women’s and youth organizations, club and trade 
associations, and department of the Federal Government. Secretary of Agricul- 
ture Benson, formerly chairman of this organization and an old time co-op or- 
ganizer, told “cooperators” attending their 25th convention in 1953—and I quote: 

“I sincerely hope to see the cooperative movement vastly strengthened in the 
years to come. For this movement is vital to America. It is a young movement. 
It has unlimited potentialities.” 

The United States tentacle of this conspiracy is often referred to in co-op 
publications as a young movement needing guidance from their European 
masters. 
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The National Council of Farmer Cooperatives is a top legislative lobbying 
front. It is associated with the American Institute of Cooperation, and has been 
an active member of the International Federation of Agriculture Producers 
whose representatives are active in the International Cooperative Alliance. 

The National Association of Mutual Insurance Companies, a major tentacle of 
the American Mutual Alliance, has been actively identified with the American 
Institute of Cooperation and has direct tie-ins to the International Cooperative 
Alliance. 

Another of the leading segments of co-op educational programs is handled 
through international cooperative women’s guilds who state they work with their 
brothers in the mevement as they have access to women’s and youth organiza- 
tions closed to men “cooperators.” 

Co-op leaders are instructed to conceal their radicalism, be “regular guys” and 
active “joiners” in various types of civic, social, service, trade, religious, patri- 
otic, and political organizations where they should attain positions of influence 
so as to promote the cause or suppress publicity or legislation unfavorable to 
their movement. 

The Federal Bureau of Investigation is classified in international co-op pub- 
lications as a terrorist organization, “scaring hell’ out of educators and other 
persons who are dedicated to a cause of overthrowing our Government. 

Cooperators publish their relationship with the Government is safest by 
avoiding election contests because leading politicians would not publicly accept 
support of the movement. They also state they will defeat at elections Members 
of Congress opposed to their cause. ® 

In many nations, including the United States, the profit and nonprofit, co-op 
labeled, mixed systems of economy are now locked in mortal combat to survive. 

Analysis of the pattern used in the international cooperative Communist 
movement to capture trade and commerce and the peoples and governments of 
other nations in Europe, Asia, Africa, and Latin America indicates a rebellion 
in the United States is now being organized. 

A study of this plot indicates that if a rebellion in the United States is a 
success, our country is to be divided into four police districts and the Southern 
States may become a colored republic or State in the one-world government and 
will be policed by Soviet troops stationed at Mobile, Ala. 

When Japan, as a capitalistic nation, tried to stop the Soviet Union from 
communizing China, co-op and Communist leaders throughout the world, includ- 
ing in the United States were instructed to retaliate by spreading propaganda 
to destroy Japanese trade and commerce and influence their respective gov- 
ernments to assist Red China. This may explain a part of the controversy 
regarding the Institute of Pacific Relations. 

Co-ops publish we are war criminals that invaded Korea and Formosa. 

A study of publications issued by congressional committees and departments 
of the Federal Government regarding Communist infiltration in the United States 
indicates that Federal officials and members of the Congress have been unin- 
formed regarding ramifications and objectives of the cooperative-labor move- 
ment to seize control of our Government and communize our people via peaceful 
infiltration or by the use of force and violence. 

My study of this conspiracy indicates that contributions of United States tax- 
payers’ money to the United Nations, UNESCO, the International Labor Office 
and other specialized agencies of the United Nations promoting a one-world 
government, is not only violation of the internal security laws of the United 
States but it is also financing the destruction of our national security. 

If our country is to become a state in the one-world cooperative common- 
wealth of nations, there will be no wages and no profits for labor. All funds and 
profits derived from the sale to other cooperatives of surpluses produced by 
various types of workers will belong to the movement. Our children will be- 
long to the state and will be raised in institutions until they are able to work. 
We and our children will be told when, where, and how to work to produce the 
bare necessities of life, as there will be no trade or emigration barriers between 
nations. People of various nations including labor will be moved from one 
country to another as directed with the result that the present standard of living 
of the bourgeoise and the laboring man in the United States will be destroyed. 

The disintegration of our assets, our homes, our business, the future of our 
families, our flag and our country is taking place and unless drastic action is 
taken immediately by officials of the Government including Members of the 
Congress to protect our national security, the United States of America will be- 
come a vassal state in a one-world, communist dominated empire and this—the 
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rainbow flag of the cooperative commonwealth will supersede the flags of all 
nations including the Stars and Stripes. 

Public exposure of this conspiracy has been suppressed in Washington and by 
business executives and other persons sympathetic to or capitalizing upon this 
movement or cause since April 1953 when I made my first request to Govern- 
ment officials for a Federal investigation of this conspiracy against the people 
of the United States. 

I am prepared to document for your committee, in chronological order, 1902 to 
date, the ramifications of this foreign conspiracy to seize control of the executive, 
legislative and judicial branches of our Government so as to lead our people into 
communism, peacefully or by the use of force and violence. 

Thank you gentlemen for this opportunity to serve our country. 

Are there any questions? 


2930 


quality OJILS—but only one 


$ 
3 
z 
3 
€ 
2 
5 
z 
| 


FIRST YEARBOOK—C.L0U.S.A. 


Poor oils do much harm—use the oil that has 
been tried and tested—one that will insure you 
of correct lubrication ALWAYS.— 


SOLD BY ALL CO-OPERATIVE STORES 





2 

- 

=" at COOK Mad Hh HE Hed ooM CO KF TM PAH HMMA Qed HMM 
wa 








es 

io i 
QO $F £ ie ‘| 
Sg. HE i. ee 

{ & 3 c o } 
| ) a ” 
{ ®& asi > Ss ° 

2 | @ Exe 72 EO 
: q. 83a ~~ ww) 
|p saohs ef at 
mm: 3 = = ” g | 
3) .O tggss of: NS 
S| Se EEREE : ae WE 
wf CAs a Sve yg = 
oy of, suas s<z B& 
a) | ey 722s see ey 
44 sh eae Tis 5 

| ® ~Y «- A 4 = 

ee. ten ass S25 S 

| fanny fx %se fuk os 

| enSes <1§ 

1 ? 








572 LIMITATION OF APPELLATE JURISDICTION 


Senator Butter. Do you have any questions ? 

Mr. Sourwrne. I have just one question. I would like to know 
what that piece of colored cloth is that he has lying on the table. 

Mr. Fuerr. This flag is the flag of the cooperative commonwealth 
of nations which is to supersede the flag of all nations, including the 
flag of the United States. 

r. SourwineE. It is a little bit like the U. N. 

Mr. Fierr. This is to supersede the United Nations. The United 
Nations is only during the transition period to obtain the cooperative 
commonwealth. 

Mr. Sourwine. I have no other questions. 

Senator Burier. I see you have as an appendix to your statement 
two products advertised under the hammer and sickle. 

Mr. Fterr. That is right. 

Senator Butter. Can they be bought today in America ? 

Mr. Fierr. No, sir. 

Senator Butter. When were they discontinued ? 

Mr. Fierr. Theye were discontinued about the time this movement 
went underground. 

Mr. Sourwine. That was apparently some time subsequent to 1930. 

Mr. Fert. As near as I can find out in checking their publications, 
they sold those products for several years during the late twenties and 
early thirties. 

Senator Butter. Did you ever purchase any of them ? 

Mr. Fierr. No, sir. 

Senator Butter. Do you know anybody that did? 

Mr. Fuierr. I have known peo Je we have seen them. I have 
known people who have seen the flag of 30 years ago. I have known 
people who have bought their products. 

Senator Bur er. Ts this Cooperative Central Exchange at Supe- 
rior, Wis., still in existence ? 

Mr. F err. Yes,sir. Its name was changed. 

Senator Butter. What is its present name ? 

Mr. Fert. Its name is the Central Cooperative Wholesalers, Supe- 
rior, Wis. When I ran across that book I made a study of it and I 
went to see John Malone, a special agent, Federal Bureau of Inves- 
i Chicago, Il. I said, “Mr. Malone, if you get out of this book 
what I get out of it, my name is Austin Flett. My office is across 
the street. I am going to bring it out. I have been working on it 
since November 1952. That book is wonderful. And then when you 

iece that together with the international books that go back, that I 

ave, to 1902, and the latest one is August 1957, I can give you the 
name of every citizen of the United States who has attended these con- 
gresses. And they are all foreign agents, pledging allegiance to the 
rainbow flag of the cooperative commonwealth.” 

Senator Butter. Thank you, Mr. Flett. I think that we have no 
further questions. 

Mr. Fert. O. K. 

Senator Butter. That concludes the hearings of today. 

Mr. Sourwine. This communication has just been received. This 
is a letter from the Attorney General of the United States addressed 
to the chairman of the committee. He starts out: 

“Because of the importance of the subject, I am taking the liberty 
of stating my views on the bill S. 2646.” 
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This seems to ignore the fact that the Attorney General was re- 
ee by letter on February 6 to appear and testify on the bill. 
evertheless, this two and a half page letter purports to be the views 


of the Attorney General and I think perhaps you may want to put it in 
the record. 


Senator Butter. Yes, I would. It will be made a part of the record. 
(The document referred to is as follows :) 


Makc8 4, 1958. 
Hon. JAMEs O. EASTLAND, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


Deak SENATOR: Because of the importance of the subject, I am taking the 
libesty of stating my views on the bill (S. 2646) to limit the appellate jurisdiction 
of the Supreme Court in certain cases, on which hearings are being held by the 
Subcommittee on Internal Security. 

The bill would add a new section to chapter 81 of title 28 of the United States 
Code to be designated “section 1258.” Chapter 81 relates to the jurisdiction of 
the Supreme Court. The proposed section would withdraw from the Supreme 
Court appellate jurisdiction in any case where there is drawn into question the 
validity of the following: (1) congressional investigations and contempts of 
Congress; (2) executive action by the Federal Government relating to the re- 
moval of employees on security grounds; (3) State statutes or executive regula- 
tions dealing with subversive activities within the State; (4) local school regula- 
tions concerning subversive activities within a teaching body; and (5) State 
requirements for admission to the bar, or any action taken thereunder. 

In the first place, it is clear that this proposal is not based on general considera- 
tions of policy relating to the judiciary. It is motivated instead by dissatisfac- 
tion with certain recent decisions of the Supreme Court in the areas covered and 
represents a retaliatory approach of the same general character as the Court 
packing plan proposed in 1937. I disapproved of such an approach then and I do 
now. 

Only once in our history has Congress enacted any legislation of this kind. 
This occurred in 1868 during the troublous days of reconstruction when juris- 
diction was withdrawn from the Supreme Court in cases arising under the 
Habeas Corpus Act. Because it realized that this was a mistake Congress re- 
versed itself, restoring the jurisdiction in 1885. 

If this legislation should be enacted, constitutional questions in the fields dealt 
with in the bill would be left for decision to the 11 Federal courts of appeal and 
the highest appellate court for each of the 48 States. The law would differ in 
various parts of the country and the rights, privileges, and immunities of in- 
dividuals would vary according to their addresses. One litigating in the courts 
of New York State might be treated differently from one litigating in the courts of 
the State of California. Likewise, a litigant in the United States Court of Appeals 
for the Fifth Circuit might be found to have different rights from one litigating 
in the Court of Appeals for the Seventh Circuit and from the litigants in the New 
York and California State courts as well. Chief Justice Hughes made this point 
in a letter to Senator Wheeler in connection with the unsuccessful proposal of 
1937, to which I have adverted, to increase the number of Supreme Court 
Justices. He stated that review by the Supreme Court “should be for the purpose 
of resolving conflicts in judicial decisions between different circuit courts of ap- 
peal or between circuit courts of appeal and State courts where the question is one 
of State law; or for the purpose of determining constitutional questions or settling 
the interpretation of statutes; or because of the importance of the questions of law 
that are involved.” 

Full and unimpaired appellate jurisdiction in the Supreme Court is funda- 
mental under our system of government. In delivering his recent Oliver Wendell 
Holmes lectures at the Harvard Law School, Judge Learned Hand stated that 
without authority in the Supreme Court “to keep the States, Congress, and the 
President within their prescribed powers” this Nation’s form of government 
“would almost certainly have foundered.” He added that “the courts were un- 
doubtedly the best ‘department’ in which to vest such a power, since by the in- 
dependence of their tenure they were least likely to be influenced by diverting 
pressure.” I am convinced that in the absence of some final arbiter the main- 
tenance of the balance contemplated in our Constitution as among the three co- 
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ordinate branches of the Government and as between the States and the Federal 
Government would soon disappear. 

This type of legislation threatens the independence of the judiciary. The natu- 
ral consequences of such an enactment is that the courts would operate under 
the constant apprehension that if they rendered unpopular decisions, jurisdiction 
would be further curtailed. Indeed, if the principle of this legislation should 
be approved, similar punitive enactments might be threatened against other 
Federal courts. 

With the above considerations in mind, and having followed the arguments 
which have been made in support of and in opposition to this legislation, I am 
convinced that its enactment would be extremely detrimental to the proper ad- 
ministration of justice and harmful to our balanced system of government ‘based 
on the separation of powers among the three great branches of our Government. 
Therefore, I urge that the committee report the bill adversely. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. Rocers, Attorney General. 

Mr. Fierr. Mr. Chairman, would you be interested in seeing that 
[indicating | ? 

Senator Butter. No. But from what you say I think—have you 
made all of this material available to the FBI? 

Mr. F err. Yes, sir. 

Senator Butter. Well, I think they would be better qualified. 

Mr. Fierr. That was prepared for a Member of the Congress who 
decided not to bring it out. That report costs me about $15,000. 

Senator Butter. There being no further witnesses, this subcom- 
mittee will stand in recess until 10:30 tomorrow morning. 

(Whereupon, at 4: 40 p. m., the subcommittee recessed, to reconvene 
at 10:30 a. m. on Wednesday, March 5, 1958.) 





LIMITATION OF APPELLATE JURISDICTION OF THE 
SUPREME COURT 


WEDNESDAY, MARCH 5, 1958 


Unirep Srares SENATE, 
SUBCOMMITTEE ‘To INVESTIGATE THE ADMINISTRATION 
or THE INTERNAL Securtry Act AND OTHER 
INTERNAL Security Laws, oF THR 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met, pursuant to recess, at 10: 35 a. m., in room 424, 
Senate Office Building, Senator William E. Jenner presiding. 
Present: Senator Jenner. 
Also present : J. G. Sourwine, chief counsel; F. W. Schroeder, chief 
investigator; and Benjamin Mandel, research director. 
Senator Jenner. The committee will come to order. 
The first witness will be Clarence Manion. 
Mr. Sourwrne. While Dean Manion is coming to the stand, I have 
several items to offer for the record. 
First, here is a letter from the Defenders of American Education, 
requesting that it be inserted in the record. 
Senator JENNER. It may go into the record. 
(The letter follows :) 





DEFENDERS OF AMERICAN EDUCATION, 


March 1, 1958. 
Senator JAMES QO. EASTLAND, 


Chairman, Subcommittee To Investigate the Administration of the Internal 
Security Act and Other Internal Security Laws, United States Senate, 
Washington, D.C. 

DeaR SENATOR EASTLAND: The Defenders of American Education support Sen- 
ator William E. Jenner’s Senate bill 2646 to limit the appellate jurisdiction of 
the Supreme Court. 

This is the only recourse the citizens have to protect the duly constituted 
lawmaking body, the United States Congress, and the States rights as guar- 
anteed by the United States Constitution. 

It is unfortunate that members of the Court are not selected for their qual- 
ifications and experience. 

Perhaps at a later date the duly elected representatives of the people may 
take steps to outline the qualifications and avoid any further confusion and con- 

dition which would necessitate Members of Congress to take steps to curb the 

unconstitutional usurpation of power delegated to the Congress by the United 

States Constitution. 

I would be grateful if this letter was included in the report of the hearings 


of the Senate Internal Security Subcommittee now being held on Senate bill 
2646. 





Sincerely, 
Mrs. J. J. MCLAUGHLIN, 
Chairman Defenders of American Education. 


-—— 


v10 
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Mr. Sourwing. Next I have a letter in the nature of a statement, 
with attachments, from William R. Schneider, attorney of St. Louis. 
He asks that it become a part of the record. 

Senator Jenner. It may be made a part of the record. 

(The statement follows :) 


St. Lours, Mo., March 8, 1958. 
Re Jenner Supreme Court bill. 
Hon. J. G. SouRWINE, 
Senate Judiciary Committee Chief Counsel, 
Washington, D. C. 


Dear Sire: It is my desire to submit herewith a statement in support of the 
Jenner Supreme Court bill, my copy of which has been loaned and not returned, 
hence I do not give its number. 

As to my qualifications to submit this statement, I am a 1911 graduate of 
the University of Michigan Law School, and have been in the general practice 
of law in St. Louis since that time. Have taught law, part time, in two St. Louis 
law schools; am now completing the final volume of my 12-volume third edition 
on the American workmen's compensation laws; have lectured professionally 
on political and economic subjects in many States, and in the discussion of 
such subjects appeared nationally on all the radio and television networks. 
My study of constitutional law very likely exceeds that of most lawyers since 
each of my three editions contain long chapters on constitutionality. The 
events of the past 25 years have caused me to examine the United States Con- 
stitution with considerable care and interest. 

I have read with great interest the Georgetown Law Journal 1957 article 
entitled “Equal Justice Under Law” authored by my distinguished fellow towns- 
man, Senator Thomas C. Hennings, Jr., from which article I quote the following: 

“Two bills have been introduced (H. R. 463, H. R. 692, 85th Cong., 1st sess. 
1957) which provide that inferior Federal courts and State courts ‘shall not 
be bound by any decision of the Supreme Court of the United States which 
contlict with the legal principle of adhering to prior decisions and which is 
clearly based upon considerations other than legal.’ I can think of few pro- 
posals which would do more to stagnate the progress of this Nation and make 
our Constitution unworkable.” 

In making that comment on the two House bills whose purpose is similar to 
the Jenner bill, Senator Hennings completely overlooks or disregards the Supreme 
Court decisions and other authorities quoted in my attached article entitled 
“Blind Sampsons or Power Usurpers” which authorities conclusively show that 
what Senator Hennings thinks would stagnate the Nation has, on the contrary, 
been the law of the land for over 140 years, during which period the progress of 
this Nation was far greater than that of any nation on earth. Since it is quite 
likely that the article in the Sunday St. Louis Globe Democrat of March 2, 1958, 
in defense of the Supreme Court and in opposition to the Jenner bill will be 
filed with this committee, it may not be amiss to note that the above-mentioned 
authorities leave the mentioned article by the Law Quarterly editors in rather 
complete shambles. 

The two mentioned House bills, as well as the Jenner bill, should, in my opinion, 
be so worded as to except from their intent and purpose Supreme Court inter- 
pretations of the common law, as noted in my mentioned attached Blind 
Samsons article. With that exception, the quotations in my said article, in 
the light of the recent Supreme Court decisions, including Plessy vy. Ferguson, 
completely and emphatically support the need for the Jenner bill. 

As to the Supreme Court decisions pertaining to questions of subversion, I 
am mindful that a Chicago Tribune editorial and the mentioned Law Quarterly 
editors criticize the Jenner bill on the ground a California law, and court, in- 
cluding Federal courts, might assess a 1-year penalty, while a Maine law, and 
court, might assess a 20-year penalty for the same offense. If that is to be 
considered a plausible argument against the Jenner bill, then it would follow 
logically that all State legislatures and State supreme courts and State sover- 
eignty should be abolished, which is, of course, an utterly ridiculous argument 
against the Jenner bill, as such diversity in penalties has existed from the begin- 
ning of the Union of our separate sovereign States, even though it might for a 
time attract all the Communists to the 1-year penalty State. 
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In the light of the increasing and compelling climate of Communist subver- 
sion in the United States, and the recent Supreme Court decisions inadvertently 
giving enormous encouragement to that climate, I suggest, as a necessary ac- 
companying measure to the Jenner bill, the congressional resolution mentioned in 
my second attached article entitled: “Seventeen Points For Survival” as the 
only completely adequate course provided by our Constitution (article I, sec. 
9, par. 2) to meet the peril that confronts our Nation. 

The two attached articles, which I submit as a part of my statement in support 
of the Jenner bill in addition to this letter, are obviously not intended to curry 
favor, for personal reasons or otherwise, with any of the three branches of our 
Federal Government, nor are they intended as an insult to any or all of them. 
They are intended to state frankly and correctly the unfortunate historic and 
present facts as they exist so the Congress, in giving them further considera- 


tion as one coordinated picture, may act accordingly and adequately to save the 
Nation from what portends. 


Respectfully submitted. 
Wo R. ScHNEIDER, Lawyer. 
BLIND SAMSONS OR POWER USURPERS 


The Revolution Was is the title of a pamphlet written about 20 years ago by 
the eminent writer, Garrett Garrett. He referred to the inaugural address in 
which F. D. R. said: “We have had a revolution, and it is the eternal credit of 
American people that it was a bloodless revolution.” The significance of that 
statement becomes apparent in part when we consider the following from 
F. D. R.’s 1930 speech as Governor of New York: “Wisely or unwisely, people 
know that under the 18th amendment Congress has been given the right to 
legislate on this particular subject, but this is not the case in the matter of a 
great number of other vital problems of government such as the conduct of public 
utilities, of banks, of insurance, of business, of agriculture, of education, of 
social welfare and of a dozen other important features. In these Washington 
must not be encouraged to interfere.” 

When he became President, attempts to interfere in those matters through the 
Agricultural Adjustment Act and the NIRA were promptly declared unconstitu- 
tional by the Supreme Court. Then much propaganda about the “nine old men,” 
and the abortive attempt to pack the Supreme Court caused a frightened and 
later an eager Court to declare “Washington interferences” in local affairs to 
be constitutional. Though for 140 years such interferences had uniformly 
been declared by the Supreme Court as contrary to the intentions of the framers 
of the Constitution, as expressed in the Constitution, and in the Federalist 
Papers, prepared by some of the framers in 1788 to inform the people so they 
could vote intelligently on the rejection or adoption of the Constitution. It was 
the Constitution as so understood by the people, and no other constitution, that 
was adopted. The Federalist Papers were mentioned by Chief Justice Marshall 
in McCulloch vy. Maryland as a superior source from which to ascertain the in- 
tention of the framers of the Constitution. He said: “No tribute can be paid 
to them which exceeds their merit.” In Federalist Paper No. 53 Alexander 
Hamilton said, “The important distinction so well understood in America between 
a constitution established by the people, and unalterable by the government, and 
a law established by the government and alterable by the government, seems 
to have been little understood and less observed in any other country.” 

Now, without any amendment of the “people’s” Constitution in the only legiti- 
mate manner provided or permissible, we now have a new law of the land, a new 
“constitution” which permits everything and more the 1930 Roosevelt address 
very correctly stated could not be done by the Federal Government. 

Judge Thomas M. Cooley recognized for the past 75 years as the outstanding 
authority on the Constitution, said long ago in his eighth edition on Constitutional 
Limitations, p. 124: ““* * * a court or legislature which should allow a change 
in public sentiment to influence it in giving a written constitution a construction 
not warranted by the intention of its founders, would be justly chargeable with 
reckless disregard of official oath and public duty.” The Supreme Court, in the 
Dred Scott Case (60 U. S. 393, 426), said: “If any of its (the Constitution’s) 
provisions are deemed unjust, there is a mode prescribed in the instrument itself 
by which it may be amended; but while it remains unaltered, it must be con- 
strued now as it was understood at the time of its adoption.* * * Any other 
rule of construction would abrogate the judicial character of this court, and 
make it the mere reflex of the popular opinion or passion of the day.” 


21794—58——35 
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James Madison, one of the important framers of the Constitution, in a letter 
to Henry Lee, June 25, 1824, said: “I entirely concur in the propriety of resorting 
to the sense in which the Constitution was accepted and ratified by the Nation. 
In that sense alone it is the legitimate Constitution.” 

Judges and lawyers as well as others generally understand that the courts have 
the right to change their opinions and judgments as to the meaning of the com- 
mon law. But many do not know or are confused about why that is not true 
as to court opinions and judgments as to the meaning of the various provisions 
of the Constitution. Once the intent of the framers of the Constitution has 
been ascertained and established by the court judgment, that then becomes a 
part of the Constitution itself, namely, what the particular clause means and 
was intended to mean. Such judgment may then be changed only by amendment 
by the people in the manner prescribed by the Constitution.’ It cannot then, 
as Hamilton stated and the Supreme Court itself stated, be legally or legitimately 
changed by “the government,” the court. A court change thereafter would be as 
Judge Cooley said: “A reckless disregard of official oath and public duty.” This 
sound fundamental principle was further emphasized in the 1935 case of Dimick v. 
Schiedt (293 U. 8S. 474). There the Supreme Court said: “The common law is 
* * * flexible and upon its own principles adapts itself to varying conditions. 
But here we are realing with a constitutional provision.* * * To effectuate any 
change in these rules is not to deal with the common law * * * but to alter the 
Constitution. The distinction is fundamental and has been clearly pointed out 
by Judge Cooley in volume 1, Constitutional Limitations, eighth edition, page 124.” 

In the light of what has happened since the quoted Roosevelt speech of 1930, 
in the light of such Presidential statements as: “This bill should be enacted 
into law regardless of how reasonable may be any doubts of the Members of 
the Congress as to its constitutionality”; in the light of the actions of the 
Congress, all the Presidents, and the Supreme Court since 1937, have not we, 
the people, become the victims of blind Samsons who have pulled down the 
keystone of our temple, “a government by the consent of the governed,” or are 
we the victims of power usurpers who, as Judge Cooley would put it, have mani- 
fested a “reckless disregard of official oath and public duty”? Most of the fore- 
going is very fully developed in a recent book entitled ““Usurpers—Foes of Free 
Men,” by Hamilton A. Long, of the New York bur, 4 West 43d Street, New York 
City. 

To the extent the actions of the three departments of our Federal Government 
contravene the above-mentioned fundamentals, they exceed the powers granted to 
the Federal Government by the people. Such actions are, therefore, null and 
void and of no effect, other than as arbitrary, unwarranted, and illegal seizures 
of power residing exclusively in the States and the people. According to 49 
Corpus Juris Secundum, pages 878 and 879, “a judgment is void on its face where 
the invalidity appears on the face of the record * * * it is a nullity and has no 
force or effect.” Thus, where on the face of the record of any case before the 
Supreme Court, it acts without jurisdiction, acts in a field “not delegated to” it, 
but “reserved to the States, respectively, or the people,” as is true in the matters 
above mentioned, then such judgment is void on its face and the lower courts 
are not required to follow it or to compound the behavior or usurpation of power 
that produced such judgment. (See 49 C. J. S., pp. 824 and 825.) In Valley vy. 
N. F. & M. Ins. Co. (254 U. 8. 348), the United States Supreme Court said: 
“Courts are constituted by authority, and they cannot go beyond the power 
delegated to them. If they act beyond that authority, and, certainly, in con- 
travention of it, their judgments and orders are regarded as nullities. They are 
not voidable, but simply void, and this even prior to reversal.” 

Two additional quotations appear pertinent here: One from Felix Morley’s 
Power in the People: “Regardless of the sanctity attributed to the dictates of 
the State (the Supreme Court), political authority has never been safely 
absolute. From the days of the Hebrew prophets to the present time, brave 
men and women have reserved to themselves the right to appeal from such dic- 
tation to the higher authority of conscience and morality. And when the 
occasion has appeared appropriate, they have not hesitated to say: ‘If this be 
treason, make the most of it.’” 

In October 1932, Calvin Coolidge and Alfred E. Smith jointly issued the follow- 
ing statement: “All the cost of Federal, State, and local government must be 
reduced without fear and without favor. Unless the people, through unified 
action, arise and take charge of their Government, they will find that their 
Government has taken charge of them.” 


1 Tt required less than a year to adopt amendment XXI. 
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The signers of the Declaration of Independence complained bitterly, eloquently, 
and effectively against such usurpations of power over the people, as herein 
mentioned, even before they had our opportunity to behold the enormous advan- 
tages and unprecedented success of a government by the consent of the governed. 
How do we now compare in our vigilance, courage, and foresight with those 
patriots? 


WILLIAM R. SCHNEIDER. 
St. Louis, Mo. 


Re 17 Points ror SURVIVAL 


“We can ready our defenses and arm our allies, but still lose the struggle,” 
said Senator Hennings in a recent report from Washington. 

A group of children on a raft, drifting toward, but still a half hour away 
from the Niagara Falls, would not cause most of us average citizens to stop our 
ears and close our eyes, even with no responsibility for their safety other than 
humanitarian reasons. Yet, with complete responsibility for our safety, that is 
precisely what most of our “responsible” press and our Congress are doing about 
the real situation that has caused Senator Johnson’s committee to promulgate 
“17 points for survival.” All of them, commendably, pertain to strengthening our 
military potential. But none of those points take into account the very funda- 
mental keystone fact that the world’s mightiest military establishment will not 
save the nation that has it, if, like France in World War II, it, or the war poten- 
tial behind it, is infested with internal subversion. 

Such subversion was demonstrated in connection with the nullification of 
the acts of our Congress to save China from communism. Similar subversive ac- 
tivities caused us to lose the Korean war, with its 140,000 American casualties. 
Such subversion placed Alger Hiss behind Roosevelt at Yalta, and placed Hiss at 
San Francisco, to help organize the U. N. for the superior advantage of Russia 
(3 votes to our 1); placed Harry Dexter White where he could give our money 
printing dies and tons of money paper to the Russians, etc, etc. Our present 
internal subversive climate is so compelling it causes much of our press to laud 
the election of a national church leader and says nothing about his long and 
continuous record of Communist-front activity. A press that condemns, always 
for reasons other than anticommunism, any public figure that becomes effective 
against world communism, and never questions who in our mighty Army pro- 
moted Perez, condemns anyone who questions General Zwicker or anyone as to 
who at Fort Monmouth sends out sacks and sacks of secret scientific material for 
evaluation in Moscow by a Russian scientist recently defected. Nothing is said 
in most of our “responsible” press about the compelling subversive climate behind 
and around our mighty war potential, which makes even the Members of our 
Congress so fearful of political reprisal by domestic communism and its stooges 
that the ghost of the experience of Martin Dies, Velde, Matthews, and McCarthy 
stalks through the Halls of Congress like a frightful Colossus of Rhodes, and 
causes a retired rear admiral to comment: “From fear of political reprisal, not 
a single United States Senator nor Representative has the guts to stand on his 
feet and tell the American people the truth about communism and the United 
Nations and who’s behind it.” 

When those in charge of our Government and our supposedly responsible free 
press are so beholden to the local influence of world communism, is there still 
hope for our “children on the raft’? Or will those who still could save them 
continue to stop their ears and close their eyes and shiver with fright and fear 
of reprisal? 

Congressman Francis E. Walter has introduced Fi. R. 9937 as an amendment 
to the Internal Security Act. It is excellent, as far as it goes, and should be 
enacted promptly. But it is not sufficient to make successfully effective our 
mighty war potential in the light of the existing active subversion. Congressman 
Walter delivered an address before the Catholic War Veterans of Baltimore, June 
1, 1957, on the mentioned Communist subversion. He is chairman of the Un- 
American Activities Committee of the Congress, and knows whereof he speaks. 
He said: “It is later than you think, It’s 5 minutes to midnight.” 

Since our survival and the enslavement of those who live is at stake, shall we, 
nevertheless, foolishly continue to be frightened by the Communist line: “We 
must never do what Russia would do; endanger democratic freedoms, even of 
conspirators conspiring to destroy us. We must even refuse to take advantage 


of the very provision of our Constitution intended to protect us from such survival 
emergency’? 
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If the Congress is to act as a responsible body for the purpose for which it was 
elected, it will ignore completely that Communist and fellow traveler’s line and 
adopt promptly a resolution to effect that the existing Communist conspiracy 
constitutes organized rebellion against the Government of the United States 
within the meaning of paragraph 2, section 9, article I, of the United States Con- 
stitution. Then place Congressman Walter or J. Edgar Hoover in charge of the 
followthrough. That would promptly and constitutionally destroy the effective- 
ness of the Kremlin-directed, domestic, communistic conspiracy. Other free- 
world countries will then be likely to follow our lead and the lead of the several 
small nations that still have the courage to refuse diplomatic and trade relations 
with Russia. The Kremlin leaders would then soon be overthrown by their own 
people, instead of having their sagging fortunes at home bolstered by our naive 
desire to comply with their requests for summit conferences. But more immedi- 
ately important is the fact that no aggressor can advance successfully against 
a powerful nation, if the aggressor does not have an effective fifth column in the 
nation under attack. “It is 5 minutes to midnight,” but, with a responsible press 
and Congress, it need not be. 

Very truly yours, 


- 


Wo. R. SCHNEIDER. 


Mr. Sourwrine. Here is a letter and statement from Aaron M. Sar- 
gent, representing the American Society of the Sons of the American 
Revolution. 

Senator Jenner. That may be made a part of the record at this 
point. 

(The statement and letter follow :) 


THE NATIONAL SOCIETY OF THE SONS OF THE AMERICAN REVOLUTION, 
Washington, D. C. March 8, 1958. 
Subject: S. 2646. 
Hon. Jay G. SOURWINE, 
Senate Committee on Judiciary, 
Senate Office Building, Washington, D. C. 


DeaR Jay: Enclosed herewith is the original and a carbon copy of my state- 
ment on the above measure. Am sorry that the time available was too short to 
permit me to give you anything further, of an official character. 

I congratulate the authors of this measure on doing an extremely good piece 
of legal drafting. There is no doubt in my mind as to the validity and constitu- 
tionality of the measure. 

Very best regards. 

Sincerely, 
AARON M. SARGENT. 


Tue NATIONAL SOCIETY OF THE SONS OF THE AMERICAN REVOLUTION, 
Washington, D. C., March 38, 1958. 


Subject: S. 2646, Supreme Court jurisdiction. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Committee on Judiciary, 
Senate Office Building, Washington, D.C. 


DeaR SENATOR EASTLAND: Because of the liimted time available to prepare 
and file this statement, there will be no opportunity for me to submit the specific 
provisions of the above bill to the proper committee of my organization. I am 
therefore commenting on the matter in an individual capacity and will present 
the text of certain resolutions which bear on the general subject. 

At the last annual meeting of the National Society, Sons of the American Revo- 
lution, the following resolution was adopted, protesting the action of the United 
States Supreme Court in upholding the right of Communists to practice law: 

“Whereas, the Supreme Court of the United States, in one of its latest de- 
cisions, lent its prestige and dignity in support of the proposition that the board 
of bar examiners of a State may not find and determine that a former member 
of the Communist Party is morally unfit to practice law. 

“We think it is time to direct public attention to this latest example of false 
philosophy on the part of the justices of our highest court: Now, therefore, be it 

“Resolved, That we do hereby exercise our unalienable right to criticize the 
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Supreme Court of the United States, and the several judges thereof whenever 
such action appears justified. We suggest to other organizations, that they do 
likewise. We remind the Justices of that Court of their solemn oath to support 
and defend the Constitution of the United States.” 

iver since your committee rendered a unanimous adverse opinion rejecting 
the court-packing plan of 1937, I have been concerned with the dangerous results 
likely to follow from the application of that principle. The deterioration in the 
Federal judiciary and judicial processes brought about by our High Court, as 
now constituted, has created an emergency calling for some immediate corrective 
action. Congress, the executive branch of the Federal Government, and the 
States have all been so greatly hampered by recent decisions as to make it almost 
impossible to effectively control subversion and deal with conspiracies intended 
to overthrow the Government by unconstitutional means. 

In the Watkins case, the radical element received almost carte blanche author- 
ity to subvert our institutions at will. Effective investigation and exposure 
became impossible. The most serious result likely to follow the Court’s over- 
throw of the Smith Act is that there has been, by that decision, a general grant 
of amnesty such that prosecution will be impossible under a subsequent statute 
enacted to meet the Court’s decision. 

Without doubt, there has been conduct amounting to a want of good behavior 
on the part of certain of the Supreme Court Justices. There is constitutional 
power to bring about the removal of such Justices, and the Senate will, by an 
effective use of the power to grant or withhold confirmation, force the appoint- 
ment of successors who are prepared to uphold and support the Constitution of 
the United States according to its true intent and purpose. That is true, but 
we do not have time to await the result of that long drawn out process. The 
situation demands immediate action that will be effective in the interim. In 
my judgment, this should be by enactment of S. 2646, removing from the Su- 
preme Court jurisdiction cases in those areas where the greatest and most serious 
paralysis has resulted. 

Section 1 of this bill restores to Congress its rightful and independent preroga- 
tive to conduct and control its own investigations. 

Section 2 gives to the executive branch the authority it must have in respect 
to the employment and dismissal of Government employees. 

Section 3 recognizes what should be the unquestioned right of the States to 
control subversive activities within their boundaries. 

Section 4 restores the proper authority of local school boards and trustees in 
regard to subversive activities in the educational field. 

Section 5 enables the legal profession to act independently in cleaning house 
and in keeping its house clean in respect to the denial to Communists of the 
right to practice law. 

In each of these areas, wholly unsound Supreme Court decisions have made 
it impossible for these respective authorities to function, and the decisions in 
question amount to judicial legislation and excess of the authority conferred 
on the Court by the Constitution. 

By enactment of this bill there will still remain the right of any aggrieved 
party to apply to the Federal district courts, to the courts of appeal in the 
several judicial circuits, and to courts of competent jurisdiction within the 
State. The protection of fundamental rights may safely be entrusted to these 
judicial bodies. It will be time enough to restore jurisdiction in respect to 
these cases to the United States Supreme Court after there has been a full- 
scale investigation, conducted for the purpose of determining why this thing has 
happened, and after there has been a full presentation of the facts to the 
people of the United States. 

I strongly urge your committee to approve this bill without amendment, and 
to recommend its passage by the United States Senate. 

Respectfully submitted. 

AARON M. SARGENT, 
Chancellor General. 


Mr. Socrwine. That is all I have to offer at this time. 
STATEMENT OF CLARENCE MANION, SOUTH BEND, IND. 


Senator JenNER. Dean Manion, you have a prepared statement ? 
Mr. Manton. I do have, Senator. 
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Senator Jenner. Are you here representing yourself as an indi- 
vidual or some organization ? 

Mr. Manton. Just as an individual, Senator. 

Senator Jenner. All right. You may proceed. 

Mr. Manion. I am Clarence Manion. For more than 25 years, I 
was professor of constitutional law at the University of Notre Dame, 
and for 11 years, I was dean of the University of Notre Dame Law 
School. At present, I am a practicing lawyer with offices in the St. 
Joseph Bank Building, South Bend, Ind. 

The purpose of this statement is to support Senate bill 2646 intro- 
duced July 26 (legislative day July 8), 1957, by Senator William E. 
Jenner of Indiana. I believe that the appellate jurisdiction of the 
Supreme Court should be limited in the cases described and set forth 
in this bill. 

The proposed legislation will restore constitutional powers to the 
Congress and to the State which the Supreme Court has usurped, 
destroyed and/or impaired by certain of its recent decisions and par- 
ticularly by the 15 decisions cited in the report by a committee of the 
American Bar Association, called the committee on Communist tac- 
tics, strategy, and objectives. The full text of this committee report 
was placed in the record of this hearing during the course of testi- 
mony by Senator Jenner himself. The ‘text, will appear at page 241 
of the pr inted hearings. 

The Constitution of the United States established a government of 
laws, as distinguished from a government by men. In the first. sec- 
tion of its first article, the Constitution declared that these laws are 
to be made by Congress and by no other body. 

All legislative powers herein granted (says the Constitution at the very 
outset) shall be vested in a Congress of the United States, which shall consist 
of a Senate and House of Representatives (Constitution of the United States, 
art. I, sec. 1). 

The Constitution does not give the Supreme Court, or any other 
court, the power to make laws or to make “law.” The Supreme Court 
itself has frequently held that “the laws” which are to be executed by 
the President and interpreted in the course of litigation in the courts 
are the acts of Congress and of Congress alone. For instance, the 
Supreme Court has said in the Steel seizure cases, and I quote: 

* * * The Constitution is neither silent nor equivocal about who shall make 
laws which the President is to execute. The first section of the first article 
says that “All legislative powers herein granted shall be vested in a Congress 
of the United States * * *.” After granting many powers to the Congress, 
article I goes on to provide that Congress may “make all laws which shall be 
necessary and proper for carrying into execution the foregoing powers, and all 
other powers vested by this Constitution in the Government of the United States 
or in any department or officer thereof” * * * The founders of this Nation 
entrusted the lawmaking power to Congress alone in both good and bad times 
(says the Court). It would do no good to recall the historical events” the fears, 
of power and hopes of freedom that lay behind their advice. (Youngstown 
Sheet and Tube Company v. Sawyer, 343 U.S. 579, 585). 

This conclusion is a constitutional commonplace. For practical 
purposes, nevertheless, in any proper case, a court of last resort in- 

terprets the law for everybody when it interprets the law for the 
parties before it. Thus, the law that is made by the legislature be- 
comes the law as it is interpreted by the Court. W hen the Court’s 
interpretation does violence to the intention of the legislature, the 
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effective result is judicial legislation which is enforced upon every- 
body until the legislature is willing and able to repudiate the Court’s 
interpretation of the legislative will. A limited amount of this so- 
‘alled judge-made law is inevitable. It is indigenous to our litigious 
society. However inconvenient and unjust this modicum of tempo- 
rary and reversible judicial legislation may be, the prudent and con- 
servative American tradition will dictate that a ‘long- established prac- 
tice of ultimate and final judicial review by the Supreme Court should 
not be changed for light and transient causes. But when a long 
train of judicial abuses and usurpations pursuing the same object 
threatens to reduce the constitutional powers of the legislative arm 
to impotence in the face of threatened Communist despotism, it is 
the duty of the Congress to throw off the misused mechanism of judi- 
cial usurpation and provide new guards for the security of its con- 
stitutional powers and for the protection of the country. 

The record of the Supreme Court during the past 2 years in all 

vases affecting Communists and communism is a history of usurpa- 
tions and invasions of the constitutional powers of Congress and the 
reserved rights and responsibilities of the States of the Union. Taken 
together, the 15 cases cited in the indicated report of the American 
Bar Association committee contain examples, not merely of judicial 
legislation, but of resulting anarchy where Congress and the States 
are left powerless to detect and/or correct the evil of Communist 
subversion which is thus immunized by a barricade of strange judi- 
cial constructions, often fabricated from the wreckage of the Court’s 
own previous decisions. 

In the Nelson case (350 U.S. 497), decided April 2, 1956, the Court 
concluded that the Federal Smith Act which prohibits the knowing 
advocacy of the overthrow of the Government of the United States by 
force and violence, supersedes the enforceability of the Pennsylvania 
Sedition Act which prescribes the same conduct. The language of 
section 3231 of title 18 of the United States Code, in which title the 
Smith Act appears, declares : 

Nothing in this title shall be held to take away or impair the jurisdiction 
of the courts of the several States under the laws thereof. 

In spite of this explicit direction by Congress, the Supreme Court 
concluded that the administration of such State acts would conflict 
with the operation of the Federal plan. The effect of this decision 
was to render the antisedition laws of 42 States and those of Alaska 
and Hawaii unenforceable. 

A few weeks later, April 30, 1956, the Supreme Court reversed the 
order of a Federal circuit court of appeals which had found that the 
Communist Party was a Communist- action organization and as such 
was subject to the registration provisions of the Federal Subversive 
Activities Control Act, (Communist Party v. Subversive Activities 
Control Board, 351 U.S.115). The most severe criticism of this deci- 
sion is found in the dissenting opinion of Justice Clark. Said he: 
[The majority] refuses to pass on the important questions relating to the consti- 
tutionality of the Internal Security Act of 1950, a bulwark of the congressional 
program to combat the menace of world communism * * * the Court here dis- 
regards its plain responsibility and duty to decide these important constitutional 


questions. I have not found in any case in the history of the Court where 
important constitutional issues have been avoided on such a pretext. 
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This decision left the Communist Party free to apply its subversive 
trade without effective restraint by State or Wederal law. The Federal 
Anti-Communist Smith Act, for the benefit of which the Court had 
preempted the anti-Communist power of the States in the Nelson case, 
was emasculated by the Supreme Court on June 17, 1957, when it 
decided the case of the Fourteen California Communists v. the United 
States (Yates v. U.S.,354 U.S. 298). 

In its circuitous concern for the civil liberties of these sworn enemies 
of all liberty, the Court decided that teaching and advoc ating _ 
forcible overthrow of our Government, even with ‘ ‘evil intent,” wa 
not punishable under the Smith Act as long as it was “divorced” Aisle 
any effort to instigate action to that end.” As one commentator ob- 
served at the time, “The Court’s criteria would make it hard to convict 
anyone of any kind of subversion unless he were caught throwing a 
bomb.” (Why Not Investigate the Court? Burnham, National Re- 
view, July 20, 1957.) 

The Court’s decision in the case of the 14 Communists, when added 
to its order in the case of the Subversive Activities Control Board and 
then combined with its conclusion in the Nelson case equals a “no- 
man’s land” where the deadly Communist conspiracy now flourishes 
free from effective interference by State or Federal authorities. 

This is the cumulative effect of but 3 of the 15 offending Supreme 
Court decisions that are cited and criticized by the indicated committee 
of the American Bar Association. 

The Constitution empowers Congress to provide for the common 
defense of the United States and pursuant to this power, Congress 
is currently providing more than $40 billion a year for the common 
defense again communism. The Constitution likewise empowers 
Congress to make all laws which shall be necessary and proper to 

carry this tremendous expenditure into effective execution. Never- 

theless, while Congress can and does conscript and spread millions 
of our men and billions of our money through 70 nations to check 
the activities of Communists and communism “throughout the world, 
Congress is presently stripped of its power to check Communists and 
communism within the United States itself. This condition is what 
the opponents of your bill, Mr. Chairman, will defend as the “sep- 
aration-of-powers” principle in American constitutional law. It is 
indeed a striking example of the separation of powers: The separa- 
tion of anti-Communist powers from Congress and the States by 
judicial usurpation—leaving the country defenseless against its sworn 
and deadly enemies. This supreme judicial “check and balance” was 
not directed at Congress merely, but at all branches of State and 
Federal Government including the State courts and inferior Federal 
courts, the decisions of both of which were pulverized indiscriminately 
in the Supreme Court’s eagerness to protect the civil liberties of all 
those accused of Communist subversion. In a speech which you gave 
other the radio, Senator Jenner, you have summarized this sweeping 
subordination of all other judgments to the Supreme Court’s own 
capricious will, and I think it deserves repetition. From Senator 
Jenner’s speech : 

If the Court had erred only once or twice, reasonable men could find excuses 
for it. But what shall we say of this parade of decisions that came down from 


our Highest Bench on Red Monday after Red Monday? The Senate was wrong. 
The House of Representatives was wrong. The Secretary of State was wrong. 
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The Department of Justice was wrong. The State legislatures were wrong. 
The State courts were wrong. The prosecutors, both Federal and State, were 
wrong. The juries were wrong. The Federal Bureau of Investigation was 
wrong. The Loyalty Review Board was wrong. The New York Board of Edu- 
cation was wrong. The California bar examiners were wrong. The California 
Committee on Un-American Activities was wrong. The Ohio Committee on 
Un-American Activities was wrong. Everybody was wrong, except the attorneys 
for the Communist conspiracy and the majority of the United States Supreme 
Court (Manion Forum Broadcast 151, August 18, 1957). 

The Senator might have added that the proponents of the Com- 
munist conspiracy are seldom, if ever, wrong when they appeal to the 
Supreme Court asking protection for Communist agents and punish- 
ment for the enemies of communism. When these enemies of the 
Communist conspiracy appeal to the Supreme Court for protection, a 
different construction of civil liberties is in order. For instance, last 
January 20, in the case of Karadzale v. Artukovic (No. 462, October 
term, 1957), the Supreme Court granted certiorari, reversed the lower 
courts, denied the writ of habeas corpus which had been granted to 
the defendant, Artukovic, and effectively handed this anti-Commu- 
nist over to Tito’s government for deportation and ultimate death in 
Yugoslavia. 

The best summation of the broad Communist coverage afforded by 
some of the listed decisions came in a touching tribute to the Supreme 
Court from the Communist Daily Worker. Said this official organ of 
the Communist Party: 

The Court delivered a triple-barrelled attack on (1) the Department of Justice 
and its Smith Act trials; (2) the free-wheeling congressional inquisitions; and 
(3) the hateful loyalty-security program of the Executive. Monday, June 17, is 
already a historic landmark * * * the curtain is closing on one of our worst 
periods (editorial, Daily Worker, June 19, 1957). 

In a recent case, four judges of the Federal Court of Appeals in 
Washington went on record w ith the belief that in its “triple-barreled 
attack” the Supreme Court on June 17, 1957, had destroyed the House 
Committee on Un-American Activities altogether. Five of their col- 
leagues disagreed and so the House committee is thus saved by an 
eyelash while an appeal is pending to the Supreme Court to see which 
group of Federal judges is right about the Supreme Court’s “triple- 
barrelled attack,” not upon communism, but upon a committee of the 
House of Representatives. 

The Supreme Court decesion in question is Watkins v. United States 
(354 U.S. 178). Abraham Lincoln said of the Supreme Court deci- 
sion in the Dred Scott case, that it was “based on assumed historical 
facts which are not really true.” The same may be said of the Watkins 
decision which torpedoed the House Un-American Activities Com- 
mittee. 

The Chief Justice’s opinion in Watkins points to the “Royal Com- 
missions of Inquiry as something to be imitated by congressional 
committees because of the Royal “Commission’s success in “fulfilling 
their fact-finding missions without resort to coercive tactics” (Wat- 
kins v. United States. 1 L. ed. 2d 1273, 1286). 

The report of the Canadian Royal Commission, which was created 
on February 5, 1946, to investigate the subversion disclosed by Igor 
Gouzenko, and the report of the Australian Royal Commission, which 
was created on May 3, 1954, to investigate the subversion disclosed by 
Vladimir Petrov, reveal the following differences between the meth- 
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ods used by Royal commissions and the methods used by congressional 
committees investigating subversion (report of the Can: adian Royal 
Commission, June 27, 1946, pp. 649-684, and English authorities there 
cited; report of the ‘Austr alian Royal Commission, August 22, 1955, 
pp. 437-453). 

1. Royal commissions can arrest and jail witnesses. Congressional 
committees have no such power. 

2. Royal commissions can hold witnesses without bail and incom- 
municado for many days and until after they are questioned. Congres- 
sional committees have no such power. 

3. Royal commissions can compel witness to testify and impose 
sanctions for refusing to testify. They do not recognize a “fifth 
amendment” or privilege against self-incrimination, as do our con- 
gressional committees. 

4. Royal commissions can have their police agents search witnesses’ 
homes and seize their papers. Congressional committees have no such 
power. 

5. Royal commissions may forbid a witness to have his lawyer pres- 
ent at the hearing. Congressional committees permit a witness to 
have his lawyer present, and even to consult with him before answer- 
ing each specific question. 

Royal commissions can require all concerned in the inquiry, in- 
stadia? witnesses, to take an oath of secrecy. The questioning by the 
commissions can be secret and since only selected excerpts from the 
testimony are then made public, it is impossible to know whether a 
fair selection was made. Most congressional committee hearings are 
— and open to the press. 

. Royal commissions are not subject to or under the control of 
the courts, Parliament, or the Cabinet, and a commission “is the sole 
judge of its own procedure.” Congressional committees are com- 
pletely subject to Congress, and they need the assistance of the courts 
in dealing with contemptuous witnesses. 

Just as footprints reveal the animal which passed by, so do the 
footnotes in the Watkins case reveal the source of the Court’s error 
as to the powers of royal commissions. As the Chief Justice relied 
on a book written by a ‘Swedish Socialist in deciding Brown v. Board 
of Education (347 U.S. 483, 494 (1954) ), so does the Chief Justice 
twice cite an article written by a British Socialist, for the assumed 
historical fact which is not correct, namely, that “Seldom, if ever, 
have these commissions been given the authority to compel the testi- 
mony of witnesses” (18 Chicago L. Rev. 532). The article is replete 
with derogatory references to congressional committees. The two 
royal commissions most nearly comparable in purpose to the House 
Un-American Activities Committee often used their authority to 
compel the testimony of witnesses. é 

Another assumed historical fact in the Watkins majority opinion 
which is not true is the statement : 

In the decade following World War II, there appeared a new kind of con- 
gressional inquiry unknown in the prior periods of American history. 

The majority of the Court is referring to the House Un-American 
Activities Committee hearings. Had the majority read the history 
of this committee for the years 1938-48, written by its chief investi- 
gator during the decade, or the committee’s annual reports, it would 
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have realized that the hearings held by Chairman Martin Dies in 
the period 1938-44 were no different in subject matter, scope, and 
methods than the hearings held in the decade following W orld War II 
(Stripling, Robert E., the Red Plot Against Americ: a, Drexel Hill, 
Pa., Bell Publishing Co. , 1949). 

During the 19 years of vigorous activity by the House Un-Ameri- 
can Activities Committee prior to the Watkins decision, the com- 
mittee’s actions had never been criticized by the Supreme Court and, 
on 4 occasions, the Court refused to set aside contempt convictions 
imposed on witnesses who balked at testifying before this committee 
(Lisler vy. United States, 170 F. 2d 273 (1948), appeal dismissed 
338 U. S. 189, 196; Barsky v. United States, 167 F. 2d 241, 246 cert. 
denied, 334 U. S. 843 ae) ; Lawson v. United States, 176 F. 2d 
49, cert. denied, 339 U. S. 934 (1950); United States v. Josephson, 
165 F. 2d 82, cert. denied 333 U.S. 838 (1948) ). 

In none of the enumerated 15 cases involving communism do the 
majority members of the Court give any indication that they are in- 
formed on the subject of communism, or that they have in any way 
studied either the writings of the Communist leaders, the numerous 
exposures of the C ommunist conspiracy from the inside which began 
with Ben Gitlow’s I Confess, or the authoritative reports on Com- 
munist espionage and subversion written by congressional commit- 
tees and by the head of the FBI, and including the reports of this 
committee, the subcommittee before whom we are this morning. 

Salus populi suprema lex. Our present Chief Justice did not hesi- 
tate to approve the order putting thousands of American citizens 
of Japanese ancestry into concentration camps in 1942 when he 
thought this was necessary to protect his native State of California 
from subversive activities. Those in favor of this move argued that 
the fact there was no evidence of sabotage or intended sabotage on 
the part of the Japanese-Americans in California proved that they 
were well organized and would hold back until they could strike with 
maximum effect (U. S. Department of the Interior, War Reloca- 
tion Authority, Wartime Exile: The Exclusion of the Japanese 
Americans From the West Coast, Washington, Government Printing 
Office, pp. 113, 15 26). 

Mild by comparison are the steps taken by Congress and the States 
(which these 15 cases now forbid) to protect our country from Com- 
munist subversion, which presents a far greater clear and present 
danger to our country’s security. We are spending more to equip and 
defend ourselves and our allies from Communist aggression than 
we ever spent to stop Japanese aggression. The Japanese were unable 
to steal any of our military secrets, but the Communists have stolen 
many of our military sec rets, including all the secrets of our atomic 
and hydrogen bombs which were known to Dr. Klaus Fuchs and Dr. 
Bruno Pontecorvo. The Communist aggressors control more than 
10 times the population and land area than the Japanese had. The 
137,000 casualties we sustained trying to stop communism in Korea 
are equivalent to the casualties we sustained in any equal period of 
time in the Japanese war. 
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There is ample precedent and authority for the means to be used 
by S. 2646 to accomplish its purpose. Article ITI, section 2, of our 
Constitution provides that— 
the Supreme Court shall have appellate jurisdiction, both as to law and fact, 
with such exceptions, and under such regulations as the Congress shall make. 

Congress has on a number of occasions deprived the Federal courts 
of all jurisdiction to hear certain cases and these jurisdictional regu- 
lations have always been upheld. Thus in the 1930’s when liberals 
thought the Federal judiciary was leaning too far to the right, they 
sponsored and won approval of legislation which took away the 
jurisdiction of the Federal courts in important fields. Proponents 
of this legislation argued that the Federal judiciary was either unin- 
formed or misinformed on the subjects of labor disputes, State tax 
laws, and public utility rates. The two leading liberal members of 
Congress sponsored the Norris-LaGuardia Act (29 U.S.C. A. 102-109) 
(reported in the press as having been drafted by a present member 
of the Court), which deprived ‘all Federal courts of jurisdiction to 
issue injunctions in most labor disputes. In 1934, the Congress 
passed legislation which deprived the district courts of jurisdiction 
to enjoin the assessment or levy of State taxes (28 U.S. C. A. 1341), 
and also to interfere with public utility rates fixed by a State (28 
U.S.C. A. 1342), notwithstanding the fact that Federal constitutional 
rights may have been violated. None of these laws has been repealed 
and all have been sustained by the courts. 

Passage of S. 2646 will stop the Communists’ boast that as a 
result of the recent Court decisions they don’t have to tell Federal 
or State investigators anything but that the FBI has to tell the 
Communists everything. Passage will serve notice to both sides 
of the Iron Curtain that America’s internal security is adequate 
to meet all Soviet subversion. 

The constitutional provision for the enactment of this bill is crystal 
clear. Much has been said about the separation-of-powers principle. 
I want to emphasize that no express provision of the Constitution 
provides for the “separation of powers” or for the “independence 
of the judiciary” principles which are now advanced as arguments 
against S. 2646. On the contrary, Congress is expressly authorized 
to do what this bill proposes to accomplish. No such provision of 
the Constitution can be regarded as surplusage. No such provision 
has ever been so regarded by Congress or the courts. 

Nevertheless, in my Judgment, the fact that this bill is well sup- 
ported by historical and legal precedent is secondary to the realities 
of our war against communism. The Rockefellers, the Gaithers, and 
others are reporting to us that the United States is threatened with 
annihilation Ge the Communists. The President confirms this and 
so does the Defense Department. Senate bill 2646 presents us with a 
condition rather than a theory. Strong as we are and strong as we 
may become in our anti-Communist military bastions here and around 
the world, the fact remains that the immunities which these Supreme 
Court decisions extend to our enemies here, behind our own lines, 
will still obtain when and if our cold war with communism and 
Communists suddenly gets hot. Can Cgngress provide for the com- 
mon defense in spite of ‘the interdictions of the Supreme Court? The 
Constitution says that Congress can and your bill, Mr. Chairman, 
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proposes that it do so. In my opinion the issue before this commit- 
tee is just as simple as that. 

Senator Jenner. I certainly want to thank you, Dean Manion, for 
a splendid statement. 

Are there any questions, Mr. Sourwine? 

Mr. Sourwine. I would like to ask the dean 2 or 3 questions, if I 
may. 

Senator JenNER. Proceed. 

Mr. Sourwixe. Dean Manion, what do you think of the argument 
that article III, paragraph 2, clause (2), of the Constitution, giving 
the Congress author ity to make restrictions and regulations respecting 
the Supreme Court’s appellate powers, must be “construed as, first, 
a grant of absolute power and then a grant of minor authority to the 
Congress to be exercised with respect to the prior grant of absolute 
power, thus leaving Congress in a position to make only minor 
regulations ? 

Mr. Manion. Well, I think that is rather specious and completely 
unjustified. There is no judicial precedent putting that kind of a 
conclusion on this grant, and this bill, if that in substance be admitted, 
does not violate it. The jurisdiction of the Supreme Court is not 
being swept aside, the appelate jurisdiction or the Supreme Court 
at all, and nobody has a vested right to appeal to the Supreme Court, 
Mr. Sourwine. Any lawyer who has tried to get a certiorari for a 
taxpayer knows it is next to impossible to get the Supreme Court to 
consider all cases that come up from lower Jurisdictions. They regu- 
late their own appellate jurisdiction very seriously and in a far more 
sweeping way than Senator Jenner’s bill proposes to regulate it or 
restrict it, but if I might underscore one point, which it seems to me 
is not sufficiently emphasized, as you know as counsel for this com- 
mittee, and as Senator Jenner well knows, all of the men officially 
connected with this subcommittee in its magnificent work during the 
past years, this Communist menace is a pervasive thing. We are not 
fighting Hitler, or Caesar, or Napolean. We know that ever y country 
that has been captured by communism since the end of World War 
II has been taken by its fifth column. They took China with Chinese. 
They took Czechoslovakia with Czechs. They took Hungary with 
Hungarians. And they propose to take America with Americans. 
These decisions in cumulative effect gives them the right to do that 
without interference. 

The Supreme Court, in my judgment, makes the same mistake that 
so many commentators and editorial writers make on the subject of 
communism. They recognize there is a Communist menace in the 
Middle East, and that there is something about East Germany which 
is wrong. They fail to recognize that the Communist who operates 
in W ashington operates under the same directives that the Communist 
operates under in Moscow, and that there is no difference between 
the line of authority between Khrushchev and his Moscow minions 
who carry out his will over there. 

Mr. Sourwine. In the Dennis case, Dean Manion, the Supreme 
Court did recognize that communism was a conspiracy and that it 
was aimed at the security of the United States. In some of the more 
recent decisions, especially the Yates-Schneiderman cases, which 
you characterize as the 14 California Communist cases, there appears 
to be a reversal of the decision there. 
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Mr. Manton. Yes. 

Mr. Sourwine. The Communist Party is just treated as another 
political party. 

Mr. Manton. That is what alarmed me; yes, sir. 

Mr. Sourwrne. What do you think of the argument that since the 
Supreme Court is given or iginal jurisdiction over cases to which a 
State is a party, and since original jurisdiction necessarily compre- 
hends appellate jurisdiction, the Congress cannot take away from the 
Supreme Court its appellate jurisdiction over any case to which a 
State is a party ? 

Mr. Manion. Well, I take exception to the minor premise, Mr. 
Sourwine. I do not think that the grant of original jurisdiction to the 
Supreme Court in State cases contemplates appellate jurisdiction in 
State cases. Any State which desires to file a suit of any kind in the 
Supreme Court of the United States has a constitutional right to do it, 
and neither Senator Jenner’s bill nor any other bill can depri ive it of 
that right because it is written unequivocably into the Constitution, but 
Congress has the same right to put exceptions upon appeals by States 
through lower courts if they elect to start down there that it has to 
interfere with the appellate jurisdiction of the Supreme Court in any 

vase In which the individual may be involved. 

Mr. Sourwinr. In other words, you are saying unequivocally that 
original jurisdiction does not comprehend appellate jurisdiction, but 
they are two different things ? 

Mr. Manion. E ntirely, it seems on the face of it the reason the 
Supreme Court is given original jurisdiction in cases involving States 
goes back to the dignity of ‘the State. It was understood by the men 
who framed the Constitution that it should not be dr: agged up through 
appellate courts, but should be able to go to he: adquarters and get a 
final answer at that point, but if any St: ite was going to work its way 
up through the lower courts that was invoking appell: ite procedures 
which the Constitution gave the Congress the right to regulate. 

Mr. Sourwine. Will you comment, Dean Manion, on the argument 
that under the line of cases which began with Mr. Story’s doctrine that 
the Supreme Court’s appellate power is constitutionally granted, the 
Congress actually does not have the power to strip the Supreme Court 
of its appellate jurisdiction in toto or of any substantial segment 
of it? 

Mr. Manton. Well, I don’t know exactly what authority there is for 
that conclusion. The Constitution in many cases gives full grants 
of power and then subsequently puts checks upon the exercise of that 
power. For instance, in the case of Congress. Congress is empowered 
in section 1 to do certain things and then in section 9, I believe it is, but 
no direct tax and so forth shall be passed, and all of these general 
powers are subsequently qualified by restrictions. Soa general grant 
of power which is followed by a grant to Congress of the right to re- 
strict it in certain ways, it seems to me, is pretty clear. 

Mr. Sourwrye. Dean Manion, it is true, is it not, that all of the line 
of cases following the Story doctrine and taking the position that the 
appellate power is ¢ onstitutionally granted arrive at the same result as 
the other line of cases by assuming that whenever C ongress has in terms 
presumed to grant appellate authority, what it has actually been doing 
is by implication—that i is, by leaving them out—indicating the areas 
in which it was restricting authority ? 
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Mr. Manion. That is right. 

Mr. Sourwrne. So that both that line of cases and the majority 
line of cases which hold that unless Congress grants appellate auth- 
ority the Supreme Court has none, so that both of those lines of 

sases arrive at the same result so far as it concerns affirmance of the 
right of Congress to regulate and restrict appellate authority ¢ 

Mr. Manion. That is true. I might point out in that connection, 
Mr. Sourwine, that Justice Douglas himself in his latest book, We, the 
Judges, states unequivocally, and I can supply the page number for 
the record later, that Congress has complete control over the juris- 
diction of the courts. ‘This is a very recent statement by one of the 
involved Justices himself. 

I have never seen that control of appellate jurisdiction seriously 
questioned until this bill was dropped into the hopper. 

Mr. Sourwine. Have you ever run across a case which held that 
there was a basis for questioning the right of the Congress to regu- 
late or make exceptions to the appellate j Jurisdiction ¢ 

Mr. Manion. | never have, and it was always my judgment as « 
constitutional law teacher that ever since the McCardle case, where 
Congress lifted the consideration of this case out from under the 
Supreme Court right while they were debating it, and the Supreme 
Court unanimously agreed that Congress had the right to do so, 
it wold seem to me that that was an all-time aflirmance ‘of the power. 

Mr. Sourwrne. I would like to ask you some questions about the 
impact of congressional amendments upon this provision. You have 
said in effect that the clause of the Constitution granting the power is 
necessarily affected—that is, granting the : appellate power—is neces- 
sarily affected by the portion of the same clause which gives the Con- 
gress the power to regulate. 

Mr. Manton. That is right. 

Mr. Sourwine. It has been contended here that either of 2 amend- 
ments to the Constitution might affect that grant of power in article 
ILI, clause (2), paragraph 2. With respect to one of them, the 14th 
amendment, would you have any comment? Does the 14th amendment 
constitute in any way a prohibition upon the Congress, or is it solely a 
prohibition upon the States ¢ 

Mr. Manion. It has always been held unequivocally to restrict 
the States and not Congress at all. 

Mr. Manton. From that standpoint then would you say the 14th 
amendment can or cannot have any impact upon the grant of author- 
ity to Congress to regulate the appellate jurisdiction of the Supreme 
Court ? 

Mr . Manton. Well, in all of my reading of cases and comments I 
have never heard that argument made before, Mr. Sourwine. 

Mr. Sourwine. It has been made here. 

Dean Manion, the argument has also been made here that the 5th 
amendment has an impact upon the congressional authority to regu- 
late and restrict the appellate jurisdiction of the Supreme Court, 
and that if any of the classifications in Senator Jenner’s bill are un- 
reasonable there is a lack of due process which might render the bill 
unconstitutional. The witness who made this statement did not con- 
tend that any of the provisions were unconstitutional, but he sug- 
gested that a court might find them so, and that this was a serious con- 
stitutional problem. Would you comment on that ? 
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Mr. Manion. Well, again, I think that is a very farfetched argu- 
ment. It is like some of the testimony I read on the train where 
one of the witnesses raised the possibility that the Supreme Court 
might hold this bill unconstitutional and go ahead and entertain 
appellate jurisdiction anyhow. 

Well, if the Court isn’t going to obey Congress, then the justifica- 
tion for legislation even more drastic than Senator Jenner has sug- 
gested would seem to be in order. I cannot imagine that any judicial 
interpretation would reach into the fifth amendment to take from Con- 
gress a power that is given to it in the most express language, the 
power to make exceptions to the appellate jurisdiction of the Su- 
preme Court. 

Mr. Sourwine. Even assuming, Dean Manion, that there is such 
a constitutional problem, would you have a judgment on whether the 
classifications in Senator Jenner’s bill are reasonable ? 

Mr. Manton. Well, I think they are entirely reasonable. 

Mr. Sourwine. There are none of those classifications which come 
down to a particular individual, is there ? 

Mr. Manton. Oh, no. 

Mr. Sourwrne. There is nothing that would rest especially upon 
a particular class of individuals? 

{r. Manton. No, and, Mr. Sourwine, everybody is so sensitive 
about the possible violation of civil liberties by Communists and the 
fact that a man who is pushed around in a State court or in a Fed- 
eral court should have a right to go to the Supreme Court and have 
his case looked over again. How about murderers and embezzlers 
and others who go to the State court for a decision which is final 
and certiorari is denied, and that is it? There are hundreds of prece- 
dents which deny the right of individuals to appeal to the Supreme 
Court of the United States whenever in their judgment due process 
of law has been denied. 

Mr. Sourwrne. One more point, Dean: There has been consider- 
able made during the testimony on this bill on what opponents of 
the bill say is a serious threat of lack of uniformity of decisions if 
the bill becomes law. What has been your observation with respect 
to the tendency of the Supreme Court to grant certiorari in cases for 
the purpose of producing uniformity in the decisions of the various 
circuits? 

Mr. Manton. They haven’t been at all good, and it all depends on 
whose ox is being gored. I know, for instance, the farmers in Indi- 
ana and Ohio who have been trying for 10 years to my knowledge 
to challenge the constitutionality of the Agricultural Adjustment 
Act, which forces them to make crop allotments and penalizes them 
if they do not. None of those men have ever been able to get their 
cases entertained by the Supreme Court, although some of them 
have mortgaged their farms in order to make the appeal. 

No concern is shown for the taxpayers. I can point out circuit 
courts of appeal where a certain rule with respect to tax valuation 
applies, and the Bureau of Internal Revenue goes ahead on the rule 
that if you want the circuit court to decide that, go ahead and pay 
the money for the appeal. There is no great passion for uniformity, 
Mr. Sourwine, in taxpayers’ cases. It seems to me these taxpayers 
should be entitled to the same vigilance, according to the Constitu- 
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tion, and they do not get the same care and scrutiny that the litigants 
in the 14 cases got. ; 

Mr. Sourwine. The witnesses here have also deplored what they 
say will be a loss of uniformity of decision among the State courts 
of last resort if this bill should pass. Would you have a comment 
on the present state of uniformity among the State courts of last 
resort ¢ 

Mr. Manton. There is the widest kind of disparity. Nobody is 
disturbed about it. Various criminal codes are variously interpreted. 
If any litigant feels the 14th amendment is being violated he can 
ask for certiorari and maybe he will get it and maybe he doesn’t. The 
fact that there is an attempt to make a uniform determination on 
these things has never been serious. 

Mr. Sourwine. The lack of uniformity is part of the genius of 
our form of government. 

Mr. Manton. It has always been recognized as such. It is con- 
templated under the 10th amendment that the State shall be the final 
arbiter on matters which reside within its jurisdiction. Nobody has 
questioned that before. As a practical matter it seems to me the cases 
involving congressional investigation, the venue will be in Washing- 
ton, D. C., in 99 cases out of 100, so you will have a uniform inter- 
pretation. The circuit court of appeals in this District will be the 
final judge, and the fact they can’t run over to the Supreme Court 
will not cause any lack of uniformity in these cases, in my judgment. 

Senator Jenner. There are no further questions, Dean Manion. 
We certainly appreciate your being here and giving us the benefit of 
your long experience. 

The next witness is Leonard Boudin, Emergency Civil Liberties 
Committee. 

Mr. Sourwtne. Is Mr. Boudin in the room? 

He is not here. 

Mr. Chairman, I do not have it with me, but I will ask permission 
to place in the record at this point the correspondence and communi- 
cations we have had with the Emergency Civil Liberties Committee, 
of which Mr. Boudin was to represent. 

(Mr. Boudin later appeared and testified at the afternoon session 
of this day.) 

Senator JENNER. They may be made a part of the record. 

(The correspondence follows :) 


EMERGENCY CIviL LIBERTIES COMMITTEE, 


New York, N. Y., February 19, 1958. 
Senator JAMES O. EASTLAND, 


Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Dear Str: Will you please permit the Emergency Civil Liberties Committee 


to testify against S. 2646, hearings on which I understand have been started 
before your committee? 


We would like to have our general counsel, Leonard B. Boudin, testify and 
would prefer Thursday, March 6, if the hearings last that long. If not, we would 
like to be called as near the end as possible. 


I will appreciate your notifying me when it would be possible for Mr. Boudin 
to appear. 


Very truly yours, 
CLARK ForREMAN, Director. 


P. S. Would you also please send us a copy of the bill, S. 2646 and a copy of 
the hearings to date? 


21794—58——36 
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FEBRUARY 21, 1958. 
Mr. CLarK FOREMAN, 
Director, Emergency Civil Liberties Committee, New York, N. Y. 

Dear Mr. ForeMAN: Senator Eastland has turned over to me your letter of 
February 19 requesting time for testimony by your general counsel, Leonard 
B. Boudin, on the bill S. 2646. You specify you prefer Thursday, March 6, if the 
hearings last that long, and if not, would like to be called as near the end as 
possible. 

Present plans of the subcommittee are to close the hearings on March 5. Time 
is being allotted to you on Tuesday, March 4. The hearing will convene at 10: 30 
a.m. in room 424, Senate Office Building. 

I tried twice to reach you by telephone today, at about noon and at about 
3 p. m., to see if this would be satisfactory; but the report in both instances was 
that you were out to lunch. If this date is not satisfactory 


y, it may be possible to 
allot time for an appearance by Mr. Boudin on an earlier day; but I’m sure you 
will realize that if you want another date you should let me know as speedily 
as possible, as the hearing schedule is rapidly filling up. 
Your attention is called to the committee rule requiring the statement of a 
witness to be submitted at least 24 hours in advance of his testimony. 
Sincerely, 


J. G. SourwIne, Chief Counsel. 


EMERGENCY CIvit LIBERTIES COMMITTEE, 
New York, N. Y., February 25, 1958. 


we 


Mr. J. G. SouRWINE, 
Chief Counsel, Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 
Dear Mr. SourwtneE: Thank you for your letter of February 21. 
Mr. Boudin will communicate with you by telephone in order 


conflict with his appearance before the Supreme Court. 
Yours sincerely, 


to avoid the 


CLARK FOREMAN, Director. 
Memo for file: Mr. Boudin phoned, asked change time for his testimony from 
March 4 to March 5. This was agreed to. 
J. G.S. 
Senator JenNER. The next witness is Arthur J. Freund, St. Louis. 


Mo. 
STATEMENT OF ARTHUR J. FREUND, ST. LOUIS, MO. 


Senator JENNER. You have a prepared statement ? 

Mr. Freunp. Yes. 

Senator Jenner. Are you here as an individual or representing some 
organization ¢ 

Mr. Freunp. Iam representing no organization. 

Senator JENNER. You may proceed. 

Mr. Freunp. I appear before this Subcommittee on Internal Secu- 
rity at the invitation of Senator Thomas C. Hennings, Jr., of my 
State and Hon. J. G. Sourwine, chief counsel for the subcommittee, 
to express my views on 8S. 2646. My position may be stated simply 
and without qualification. I am unalterably opposed to the enact- 
ment of this measure. 

It is now a matter of public record that the board of governors of 
the American Bar Association has expressed disapprov al of S. 2646, 
and that the house of delegates of the association, its official governing 
body, in Atlanta, Ga., on ‘Febru: ary 25, 1958, voted its disapproval of 
the measure in a formal resolution Aes th is by now before you. 

Mr. Sourwrne. I would say to the witness that the full text of the 
resolution and the full text of the transer ipt of the house of delegates 
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at the time it was adopted have been placed in the record of these 
hearings. 

Mr. Freunp. I concur in this action of the association, of which I am 
a member; it has my wholehearted personal approval. It should be 
unnecessary to discuss the constitutionality of S. 2646, because the 
proposal should be defeated upon its substantive demerits. However, 
it is highly questionable that the measure would have any legal effect 
if, by some misfortune, it should be enacted into pur ported law. For 
article III of the United States Constitution prov ides, among other 
things, that the judicial power of the United States shall be vested 
in one Supreme Court and such inferior courts as Congress may 
establish, and, further, that the Federal judicial power shall extend to 
all cases arising under. the Constitution, the laws of the United States, 
and its treaties. 

Mr. Sourwine. Mr. Freund, may I interrupt? Are you saying, or 
perhaps I misunderstand you, are you saying that that section of the 
Constitution should be read as though it gave all of the judicial power 
to the Supreme Court ? 

Mr. Freunp. All of the judicial power? No; not all of the judicial 
power. It gives the supreme judiciary power to the Supreme Court. 

Mr. Sourwine. It gives the judiciary power of the United States 
to the Supreme Court and the inferior courts. 

Mr. Freunp. To the inferior courts, as Congress may establish. 

Mr. Sourwine. In such proportions as the Congress may direct, ex- 
cept the jurisdiction which is, by the Constitution, conveyed to the 
Supreme Court; is that not right ? 

Mr. Freunp. I would say it was right, if it were not too general. 
I mean if we are talking about such matters as special reviews by 
special courts, such as tax courts, or the limitation of jurisdiction and 
diversity cases, yes, but what I have in mind are these fundamental 
rights given to individuals under the Bill of Rights. 

Mr. Sourwine. I didn’t mean to sidetrack you, sir. 

Mr. Freunp. No; that is perfectly all right. These are only my 
opinions, and I appear solely to express the extent of my feeling on 
this subject, with my limited knowledge. In each of the five categories 
wherein S. 2646 would withdraw cases from the jurisdiction of the 
Supreme Court, it is inevitable that, in almost very such case, some 
right given to a person under the Constitution weuld be drawn into 
question. 

Mr. Sourwine. If you pardon me, may I ask another question, Mr. 
Freund ¢ 

Mr. Freunp. Certainly. 

Mr. Sourwine. Do you, yourself, challenge the constitutionality 
of the provision of section 2 of article III which gives the Congress 
authority to regulate the jurisdiction of the Supreme Court and make 
exceptions to it 7 

Mr. Freunp. You can’t challenge the constitutionality of a con- 
stitutional provision. I think what you do is to determine how a par- 
ticular case fits into a specific category of the Constitution with re- 
spect to the whole instrument. 

Mr. Sourwine. But the phrase you just read, sir, appeared to indi- 


cate that you felt this bill was a challenge to the Constitution. 
.Mr. Freunp. I do. 
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Mr. Sourwine. But, since this bill only seeks to utilize an authority 
which is specifically granted by the Constitution, how can it be a 
challenge to the Constitution ? 

Mr. Frevunp. I think it is a challenge to the Constitution, probably, 
not in its actual legal verbiage, but in its effect upon individual rights 
guaranteed under the Constitution that I anticipate would be affected. 

Mr. Sovrwine. You mean that by this bill, if Congress passed it, 
Congress would be doing something which the Constitution authorizes 
it to do, but would be doing it with an unconstitutional effect or in an 
unconstitutional way ? 

Mr. Frevunp. I would accept that. 

Mr. Sourwrne. That is what you mean? 

Mr. Frevunp. Yes. 

Senator Jenner. Proceed. 

Mr. Frevunp. It is my view that the attempt to circumvent or defy 
the Constitntion by S. 2646 would be a legislative nullity. My concern 
with S. 2646 and my opposition to it do not rest solely upon the ground 
that it is probably invalid as in conflict with article III of the Con- 
stitution. I approach the problem from concerns that stem from our 
political philosophy and our way of life. Any objective appraisal of 
American political history will demonstrate that the integrity and 
uniformity of judicial review and the independence of the judiciary 
are vital to our system of government and that they constitute one of 
the greatest political achievements of man. These characteristics are 
essential to our cherished ideal of equal justice under law as we have 
developed it in our system. It is the hope of mankind everywhere. 
S. 2646 would impair and imperil individual and human freedom as 
set forth in our Bill of Rights. The maintenance of those rights 
under law is essential to our form of government and, if they are de- 
stroyed, our Nation falls with them. The establishment of individual 
rights under law is the most notable distinction between our demo- 
cratic society and the Communist system. Should we fail our own 
people and those in other countries who maintain these democratic 
concepts, we have surrendered to a system we oppose and despise. 

S. 2646 would create legal chaos, because it would destroy legal 
uniformity. It would destroy equal justice under law, because what 
is law would be left for final decision to courts of inferior jurisdic- 
tion, with no final determination by the Supreme Court of the United 
States. These inferior courts, despite the high quality of their judi- 
cial personnel and their zeal to uphold the Constitution, would cer- 
tainly differ in their views, so that what was law in one part of our 
country would not be applicable in another. Indeed, with panels 
of judges sitting in our United States courts of appeals, there may 
on occasion be different rules within the same circuit, depending upon 
the judges who review a specific case. The same contrariety of 
opinion as to the protection of the individual could exist among the 
highest courts of each of the States, and it is unthinkable that there 
should be no final, authoritative, judicial voice. 

I should not want it thought that I would condemn criticism of 
the opinions of the Supreme Court by any member of my profession 
or by any informed person. As individuals, we are entitled to our 
own views of the soundness of any opinion or series of opinions by 
the Court. But, regardless of our individual views as to particular 
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decisions, we must be dedicated to the support of the Court as an 
institution in its role of final and conclusive judicial authority. 

The Constitution is our supreme law, intended, as Mr. Chief Justice 
John Marshall declared, “to endure for ages to come.” In cases of 
disagreement, we have established the judiciary to interpret the Con- 
stitution and the laws of the United States. The Supreme Court is 
the embodiment of judicial power, but S. 2646 is intended to jeopardize 
the very institution of judicial review in some of the areas most critical 
to the protection of human rights. 

Mr. Sourwine. Begging your pardon, sir; you are not suggesting 
that the term “j adicial review” is equal with the term “Supreme Court 
review,” are you ¢ 

Mr. Freunp. Yes. 

Mr. Sourwine. Well, we can have judicial review without ever 
going to the Supreme Court, can’t we ? 

Mr. Freunp. Yes, but not in the sense that I am using it. 

Mr. Sourwine. You are using it as meaning only as being synony- 
mous with Supreme Court review ! 

Mr. Freunp. I am viewing it in the context that I mentioned here; 
that the Supreme Court is the embodiment of judicial power. 

Mr. Sourwine. You mean of all judicial power ¢ 

Mr. Freunp. Yes; I should think so. I mean we get into a philoso- 
phy there on which we could agree and disagree, depending upon the 
circumstances. 

Mr. Sourwine. There is a vast reservoir of judicial power in the 
district courts and circuit court. 

Mr. Freunp. Oh, yes. 

Mr. Sourwine. ‘They do have power to review the actions of the 
Executive or to review matters that come up from States? 

Mr. Frevunp. That is correct. You are talking about the district 
courts now ¢ 

Mr. Sourwine. Yes. 

Mr. Freunp. Which is not reviewable? 

Mr. Sourwine. Well, the point I am trying to get at is you can 
have judicial review without ever going to the Supreme Court. 

Mr. Freunp. You can have judicial power; you can have the exer- 
cise of judicial power without ever having the exercise of judicial 
review, but, when you take away the right of judicial review from 
the Supreme Court of the United States in its largest sense, then I 
think you have affected the institution in its embodiment of judicial 
power, if I make myself clear. 

Mr. Sourwine. I was simply trying to clarify what you mean, Mr. 
Freund. I take it you meant that judicial review is synonymous with 
appellate review by the Supreme Court. 

Mr. Freunp. Yes; I think in these certain areas that I have in mind. 

Mr. Sourwtne. Yes. 

Mr. Frevunp. Affecting rights guaranteed under the Constitution of 
the United States. 

Mr. Sourwine. Yes. 

Mr. Frevunp. That is the thing I am concerned with. 

Mr. Sourwine. With regard to rights guaranteed under the Con- 
stitution of the United States, using the term judicial review as being 
synonymous with appellate review by the Supreme Court. 

Mr. Freunp. Yes, for the purpose of my remarks. 
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Mr. Sourwine. Now, tell me, Does any person have a constitutional 
right to judicial review in the sense that he has a constitutional right 
to appellate review by the Supreme Court ? 

Mr. Freunp. In that sense perhaps no, except if you again use it 
in the terminology that if he is denied a right guaranteed to him, 
let us say, under the Bill of Rights, I think that under our system as 
it exists today he is entitled to judicial review by the Supreme Court 
of the United States, assuming that he fulfills all of the procedural 
steps. 

Mr. Sourwine. You mean he has a right to have his case determined 
by the Supreme Court of the United States ? 

Mr. Freunp. The Supreme Court has the right to consider it, put 
it that way. 

Senator Jenner. That is different entirely. 

Mr. Sourwine. That isa different thing entirely. 

Mr. Freunp. No; I don’t think so, because I think the two come 
together; namely, if the Supreme Court upon the review of the record 
before it is satisfied that the man has been denied a constitutional 
right they have the authority to accept that case and to determine 
that right. The right of the individual, however, goes only to the 
extent, ‘and I think it is a right, of presenting it to the Supreme Court 
for that determination. 

Mr. Sourwine. You are saying that an individual has a constitu- 
tional right to file an application for certiorari with the Supreme 
Court if his case involves asserted denial of a constitutional right ? 

Mr. Freunp. In essence, yes. 

Mr. Sourwine. Well, where in the Constitution does that right 
stem from ? 

Mr. Frevunp. Well, I think that has been—I mean, I think that 
goes as a matter of procedure. I mean, I think what we are talking 
about are broad procedural matters, which, of course, are very im- 
portant in affecting the deter mination of individual rights. So that 
we get into, I think we are getting into, at least that brings us to 
a morass of impracticalities, if I may say so. 

Mr. Sourwrne. I am trying to keep us out of a morass of imprac- 
ticalities and on a firm ground where the record wil] show exactly 
what we are talking about. 

Mr. Frevnp. What I am talking about is essentially that if a per- 
son has been denied a right guaranteed to him under the Constitu- 
tion of the United States—and I am using the Bill of Rights as my 
premise for that—I think that as a matter of right, as a matter of 
constitutional right under our Constitution and laws of the United 
States, he has a right to proceed with that cause up to the Supreme 
Court of the United States. 

Mr. Sourwrne. You say he has a constitutional right, and then you 
say under the Constitution and laws. 

Mr. Freunp. Yes; I think because under the provision of the Con- 
stitution which I mentioned before, namely, that the judicial power 
of the United States shall be vested in one Supreme Court and such 
other inferior courts as Congress may establish, and that the Federal 
power shall extend to all cases arising under the constitutional laws 
of the United States in its treaties. 

Mr. Sourwine. Now, the leading case out of this is MceCardle, 
isn’t it ? 
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Mr. Freunp. Yes. 

Mr. Sourwine. And in the McCardle case, did not the Supreme 
Court itself recognize that Congress had the right to withdraw its 
jurisdiction, and was not there involved there a | habeas corpus case 
where the liberty of a man was the issue / 

Mr. Freunp. I think what the Supreme Court did was probabiy 
sidestep the issue—in difference to what it believed, probably. I 
mean, I was not there. 

Mr. Sourwine. Neither was I. 

Mr. Freunp. I know that. Not only that, we never will be. 

Mr. Sourwine. The Supreme Court did say definitely in that case, 
did it not, that it had no jurisdiction except as granted by the 
Congress ¢ 

Mr. Freunp. That is probably—I have not the exact text of the 
opinion before me. 

Mr. Sourwine. Well, the text of the opinion has been put in this 
record. 

Mr. Freunp. I suspect it has. 

Mr. Sourwine. Do you know of any case which overrides that 
concept ¢ 

Do you know of any decision by the Supreme Court which holds 
that Congress does not have the right to restrict or regulate the 
jurisdic tion, appellate jurisdiction, of the Supreme Court? 

Mr. Freunp. It has never come up in this way before, where a 
right guaranteed under the Bill of Rights has been affected, so far as 
I know. Iam not 

Mr. Sourwine. Well, there are some briefs in the record on that 
subject. I simply wanted to know if you knew of any case to the 
contrary. 

Mr. Freunp. No, I have no knowledge. 

Senator Jenner. Proceed. 

Mr. Freunp. And whether the McCardle case would be right to- 
day is, of course, something we cannot answer. 

Mr. Sourwine. By “right,” you mean whether the present Supreme 
Court would arrive at the same decision ? 

Mr. Freunp. No, I do not mean that. No. I mean just what I 
said: if it would be considered to be a proper interpretation of the 
Constitution. 

Mr. Sourwine. Considered by whom ? 

Mr. Freunp. By the Supreme Court of the United States. 

Mr. Sourwine. That is what I said. 

Mr. Freunp. Whether that would be considered the proper one. 
I think it would depend a good deal on the circumstances under 
which the facts arose. After all, that is how most of these cases are 
decided. 

Mr. Sourwtne. They are decided on the facts and not on the law ¢ 

Mr. Freunp. On the facts under the law, yes. At least that is 
what I have been taught has been done. 

Senator JENNER. Proceed, Mr. Freund. 

Mr. Freunp. The Supreme Court is the embodiment of judicial 
power, but S. 2646 is intended to jeopardize the very institution of 


judicis il review in some of the areas most critical to the protection of 
human rights. 
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The privilege of criticising a decision of the Supreme Court car- 
ries with it a corresponding obligation—a duty to recognize the 
decision as the supreme law of the land so long as it remains in 
force. 

Mr. Sourwine. Who has that duty, Mr. Freund ¢ 

Mr. Freunp. The duty of our people in our legal profession. 

Mr. Sourwrne. Does the Supreme Court have that duty ? 

Mr. Freunp. I think it does, and I think it exercises it. 

Mr. Sourwitne. What do you think of the Supreme Court when it 
reverses itself on precedents of 40, or 50, or 80 years ? 

Is it violating the duty it has under the Constitution ? 

Mr. Frevunp. I think not, because “it is its duty to interpret the 
Constitution,” as Chief Justice Marshall said, “as a document that is 
to endure for all ages.” 

Mr. Sourwrne. You mean the Supreme Court has the right to 
change the meaning of the Constitution if times change? 

Mr. Freunp. That is alw: ays—yes; I think it has. I think it not 
only has the right, but it has the duty to do it. 

Mr. Sovurwrine. All right, sir. I wanted to get clear what you 
thought. 

Mr. Frevunp. That is what it has always done from its beginning. 

S. 2646 does not seek to achieve a change in our constitutional inter- 
pretations through the amending processes provided to that end. 

For the forthright method of constitutional amendment or statu- 
tory change, it would substitute, by indirection, disrespect for law as 
a result of the confusion and chaos which will be inevitable upon 
the elimination of the Supreme Court as the final judicial authority. 
The objective and success sought by those supporting S. 2646 would 
be ephemeral, for in their shortsighted zeal to reverse some of the 
opinions of the Supreme Court by a devious means they will have 
destroyed far more than they intended. 

I shall not attempt to discuss each category of S. 2646, withdraw- 
ing from the Supreme Court jurisdiction to review cases which might 
otherwise come before it. That has been done thoroughly and effec- 
tively by others. There are sections, however, to which I would like 
to advert. 

Those are sections (3) and (4), which withdraw from the jurisdic- 
tion of the Supreme Court any case where there is drawn into ques- 
tion any statute or executive regulation of any State the general pur- 
pose of which is to control subversive activities within such State and 
any rule, bylaw, or regulation adopted by a school board, a board of 
education, or any similar body governing educational institutions 
concerning subversive activities in its teaching body. 

I shall not dwell upon the ambiguity of the term “subversive” and 
the possibility of the multitude of interpretations that might be given 
to that vague adjective. 

In a case wherein the principles would probably be affected by the 
sections (3) and (4) it is said: 

The essentiality of freedom in the community of American universities is 
almost self-evident. No one should underestimate the vital role in a democracy 
that is played by those who guide and train our youth. To impose any strait- 
jacket upon the intellectual leaders in our colleges and universities would imperil 


the future of our Nation. No field of education is so thoroughly comprehended 
by man that new discoveries cannot yet be made. Particularly is that true in 
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the social sciences, where few, if any, principles are accepted as absolutes. 
Scholarship cannot flourish in an atmosphere of suspicion and distrust. Teachers 
and students must always remain free to inquire, to study, and to evaluate, to 
gain new maturity and understanding; otherwise our civilization will stagnate 
and die. 

Mr. Sourwine. Doesn’t that say, Mr. Freund, that passage you just 
quoted—doesn’t that say, in effect, it is very important who teaches 
our children and, therefore, we should not have any rules about 
who does it ? 

Mr. Frevunp. I think it is pretty self-explanatory. I suppose that 
any reader, like any reader of any other instrument or work of litera- 
ture or law, whether it be the Bible, Shakespeare, or opinions of the 
Supreme Court—and I think this ranks pretty high with the other 
two categories that I mentioned—they are subject to interpretations, 
depending upon the attitude of the child who reads them. 

Mr. Sourwine. It does say, doesn’t it, it is very important who 
teaches our children ? 

Mr. Freunp. Well, shall I read it? I mean 

Mr. Sourwine. I mean it does convey that idea, doesn’t it ? 

Mr. Freunp (reading) : 





Teachers and students must always remain free to inquire—— 


Mr. Sourwine. Go back just a little. 
Mr. Freunp (reading) : 


No field of education is so thoroughly comprehended by man that new—— 
Mr. Sourwine. A little bit back of that. 
Mr. Freunp (reading) : 


To impose any straitjacket upon the intellectual leaders in our colleges and 
universities would imperil the future of our Nation. 


Mr. Sourwrne. That means we should not put any restrictions on 
new teachers, doesn’t it ? 

Mr. Freunp. That is too broad a statement. No; I would not say 
that is what that said. I should say—well, as I say, we can have our 


own interpretations, depending on who the scholar is, and I am not a 
scholar. 


Mr. Sourwine. Well, the sentence before that does convey the idea 
that it is very important who teaches our children, doesn’t it? 
Mr. Freunp. Of course, everyone agrees to that. [Reading:] 


Equally manifest as a fundamental principle of a democratic society is political 
freedom of the individual. Our form of government is built on the premise 
that every citizen shall have the right to engage in political expression and 
association. This right was enshrined in the first amendment of the Bill of 
Rights. Exercise of these basic freedoms in America has traditionally been 
through the mediums of political associations. Any interference with the free- 
dom of a party is simultaneously an interference with the freedom of its ad- 
herents. All political ideas cannot and should not be channeled into the programs 
of our two major parties. History has amply proved the virtue of political 
activity by minority, dissident groups, who, innumerable times, have been in 


the vanguard of democratic thought and whose programs were ultimately 
accepted. 


Mr. Sourwine. Mr. Freund, do you think the Communist Party fits 
that description ? 


Mr. Freunp. DoTI? 
Mr. Sourwine. Yes. 
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Mr. Frevnp. Well, I think, I mean, you are asking again 

Mr. Sourwine. I want to know whether you include the Communist 
Party or exclude the Communist Party. 

Mr. Frevnp. I am not including anything. I am reading this, as 
to what was said. [ Reading:] 


Mere unorthodoxy or dissent from the prevailing mores is not to be condemned. 


Mr. Sourwine. The point is, the Supreme Court, when this decision 
was handed down, was deciding a case that involv ed a Communist. If 
a Communist falls within this sategory, if the Communist Party is 
merely a political party, if the activities of the Communist Party as a 
minority group are good for the country, then these words were appli- 
cable to the case. But, if those things are not true, then these words 
were not applicable to the case being decided 

Mr. Frevunp. I am not sure whether that is so or not. That, again, 
is a question of opinion and 

Mr. Sourwrine. You cannot know what was in the mind of the 
Supreme Court, so I was merely asking you, when you re: ad here this 
excerpt from the Supreme Court’s opinion, do you think that that opin- 
ion is applicable to the Communist Party of the United States of 
America / 

Mr. Freunp. Well, when you are speaking of the Communist Party, 
as we understand it—and, as I take it, Dean Manion referred to it— 
as a Communist Party, certainly, the answer would be “No.” That is 
a party dedicated to the overthrow of the Government by force and 
violence. 

Mr. Sourwine. That is right. 

Mr. Frevnp. And, certainly, an active participant in a movement of 
that type is not comprehended by the words I have read. 

Mr. Sourwine. Of course. That is all I wanted- 

Mr. Freunp. On the other hand, there may be some of these people, 
with whom I totally disagree, who may feel that in the long run, the 
Communist political philosophy, insofar as ownership of all of the 
instrumentalities of production and transportation and services, shall 
be controlled by the state. Political shaiaco tines of that kind—we 
have had them in every country. We have had that group of people 
in Oneida, N. Y. 

Community Silver, after all, was named after a group, as you know, 
in New York, who got together and manufactured silver and divided 
up the profits among them. That is how Community Silver got its 
name. They believed in the abolition of private ownership. “Now, 
that is different from the Communists as we understand the term 
today. Philosophical communism. 

“Mere unorthodoxy or dissent from the prevailing mores is not to 
he condemned.. The absence of such voices would be a symptom of 
grave illness in our society.” These noble words were written by Mr. 
Chief Justice Warren in the case of Srreezy v. New Hampshire ( 1957) 
(354 U. S. 234, 250), argued before the Supreme Court just a year 
ago today. Can anyone who cherishes our institutions cavil with the 
philosophy which our great Chief Justice states so eloquently ? 

Yet, S. 2646 would prohibit the Supreme Court from reviewing any 
case where these principles are involved. 


I urge this subcommittee to return an unfavorable report upon S. 
2646, the bill before you. 
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Mr. Sourwine. That Sweezy case was the case in which the cane 
Court said that the first-amendment freedoms applied with extre 
force to members of the teaching profession, isn’t it’ 

Mr. Freunp. Y es, generally. 

Mr. Sourwine. Can you agree with the concept that the first amend- 
ment freedoms apply with extra force to any person, or any class of 
persons in the United States? 

Mr. Frevnp. Well, again, I mean when you get into generalities— 
I think it is extremely important that. in the teaching profession, I 
mean, that was before the Court at that time. 

I suppose that if you or I were before the Court in reference to our 
testimony today, or your appearance here, or mine, the Court weuld 
say that it applied equally to you and to me. 

Mr. Sourwine. I hope they would. 

Mr. Freunp. [am sure they would. 

I think the emphasis is on the matter which is before the Court. I 
mean, after all, if we have a case in our office involving an automobile 
accident, we do not think about the sinking of the Andrea Doria very 
much. We are concentrating upon the particular case which is be- 
fore us. 

Mr. Sourwink. I have just one more question. 

I would like to have the witness point out where, in the first amend- 
ment, freedom of association is mentioned. 

Mr. Freunp. Freedom of association ? 

Mr. Sourwrne. Yes, sir. 

Mr. Freunp. I did not get the question. 

Mr. Sourwine. Where in the first amendment is freedom of asso- 
ciation mentioned ? 

Mr. Freunp. Well. I do not know whether it is mentioned by name, 
but it is certainly implied in the general freedoms that are given under 
_ Bill of Rights. 

I do not think that 

Mr. Sourwine. It has never been suggested that freedom of asso- 
ciation was a first amendment freedom until the recent decision of 
the Supreme Court which said so. 

Isn’t that true? 

Mr. Freunp. I think it has always been considered that. I mean, 
it is just a part of our fundamental human liberties that we have the 
right to associate with such people as we wish in our ordinary pursuits 
of life. Now, that does not give us the right to associate, you and I 
at least, to go out and assoc iate with the people in the Alcatraz Pen- 
itentiary, because they are confined. But I think in the anlage so- 
cial affairs of our life that freedom of association is one of the things 
that is fundamental to our democratic concepts. It is our way of life. 

Mr. Sourwrnr. Do you know of any court case in any court in the 
United States which held that freedom of association was the first 
amendment freedom prior to the recent Supreme Court decision which 
said so? 

Mr. Freunp. As I say, I am not a constitutional scholar to that ex- 
tent. 

Senator JENNER. You do not know, then, in other words? 

Mr. Freunp. I do not know any for or against. I just do not know. 
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Mr. Sourwine. Would you say under the recent Supreme Court de- 
cision with regard to freedom of association, that a man in this coun- 
try is no longer to be known by the company he keeps? 

Mr. Freunp. Well, again, that is a generalized statement. It all 
depends on what he is known as, and to what extent he is known. 
Naturally you do, in making your appraisal of individuals, think of 
their friends, and you think of their enemies, too, at times. 

Mr. Sourwine. That is right. 

Mr. Freunp. It has both a positive and negative aspect. 

Mr. Sourwine. Does freedom of association, Mr. Freund, go so far 
as to constitute a freedom to conspire ? 

Mr. Freunp. Well, that all depends, again, on what you mean by 
“conspiracy”. 

If it means you and I conspire to go out tonight and tell our wives 
that we are going to a Senate meeting, that might be a conspiracy in 
a sense, but 1t would not be a very serious one—at least as far as my 
wife is concerned. 

Mr. Sourwrne. Well, is there, sir, under freedom of association— 
and leaving our wives out of the question—is there, under this new 
freedom of association, any right to conspire for the overthrow of the 
Government of the United States by force and violence ? 

Mr. Freunp. No; of course not. 

Mr. Sourwine. All right, I have no more questions. 

Senator Jenner. Thank you very much for your views. 

Is Mr. Leonard Boudin here yet ? 

(No response. ) 

Senator Jenner. Mr. Marshall, I see you are in the room. Would 
you just as soon testify this morning as in the afternoon session ? 

Mr. Marsuatu. Yes, sir. 

Senator Jenner. All right, you may come forward. 


STATEMENT OF HARRY H. MARSHALL, OF ALTON, ILL., REPRE- 
SENTING HIMSELF AS AN INDIVIDUAL 


Senator Jenner. Mr. Marshall, are you appearing here as an indi- 
vidual or are you representing some organization ? 

Mr. Marswatt. As an individual. 

Senator Jenner. You may proceed with your statement. 

Mr. Marswaut. My name is Harry H. Marshall. My business ad- 
dress is First National Bank Building, Alton, Il. I graduated from 
Northwestern University in 1947, and from the St. Louis University 
Law School in 1951. I have been engaged in the practice of law since 
1951. 

Mr. Chairman, the first part of my prepared statement consists of 
an enumeration of the 15 cases which I am sure have been covered 
time and time again in this record, so, with your permission, I will 
omit them. 

Senator Jenner. All right, but they may go in the record and be- 
come a part of the record. 

Mr. Marswatx. In 1956 and 1957, the United States Supreme Court 
decided 15 cases which directly affect the right of the United States 
and of the 48 States to protect themselves from communism: 

1. Communist Party v. Subversive Activities Control Board. The 
Court refused to uphold or pass on the constitutionality of the Sub- 
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versive Activities Control Act of 1950, and delayed the effectiveness of 
the act. 

2. Pennsylvania v. Steve Nelson. The Court held that it was un- 
lawful for Pennsylvania to prosecute a Pennsylvania Communist 
Party leader under the Pennsylvania Sedition Act, and indicated that 
the antisedition laws of 42 States and of Alaska and Hawaii cannot 
be enforced. 

3. Yates v. United States. The Court reversed 2 Federal courts 
and ruled that teaching and advocating forcible overthrow of our 
Government, even “with evil intent,” was not punishable under the 
Smith Act as long as it was “divorced from any effort to instigate 
action to that end,” and ordered 5 Communist leaders freed and new 
trial for another 9. 

4. Cole v. Young. The Court reversed two Federal courts and 
‘held that, although the Summary Suspension Act of 1950 gave the 
Federal Government the right to dismiss employees “in the interest 
of the national security of the United States,” it was not in the in- 
terest of the national security to dismiss an employee who contributed 
funds and services to a not-disputed subversive organization, unless 
that employee was in a “sensitive position.” 

5. Service v. Dulles. The Court reversed two Federal courts which 
had refused to set aside the discharge of John Stewart Service by 
the State Department. The FBI had a recording of a conversation 
between Service and an editor of the pro-Communist magazine, Am- 
erasia, in the latter’s hotel room in which Service spoke of military 
plans which were “very secret.” * 

Earlier the FBI had found large numbers of secret and confiden- 
tial State Department documents in the Amerasia office. The lower 
courts had followed the McCarran amendment which gave the Sec- 
retary of State “absolute discretion” to discharge any employee “in 
the interests of the United States.” 

6. Slochower v. Board of Education of New York. The Court re- 
versed the decisions of three New York courts and held it was un- 
constitutional to automatically discharge a teacher, in accordance 
with New York law, because he took the fifth amendment when asked 
about Communist activities. On petition for rehearing, the Court 
admitted that its opinion was in error in stating that Slochower was 
not aware that his claim of the fifth amendment would ipso facto re- 
sult in his discharge; however, the Court denied rehearing. 

7. Sweezy v. New Hampshire. The Court reversed the New Hamp- 
shire Supreme Court and held that the attorney general of New 
Hampshire was without authority to question Professor Sweezy, a 
lecturer at the State university, concerning a lecture and other sus- 
pected subversive activities. Questions which the Court said that 
Sweezy properly refused to answer included: “Did you advocate 
Marxism at that time?” and “Do you believe in communism ?” 

8. United States v. Witkovich. The Court decided that, under the 
Immigration and Nationality Act of 1952, which provides that any 
alien against whom there is a final order of deportation shall— 
give information under oath as to his nationality, circumstances, habits, asso- 


ciations, and activities and such other information, whether or not related to 
the foregoing, as the Attorney General may deem fit and proper— 


1 Senate committee hearings on Charges of Disloyalty in the State Department, June 26, 
1950, pp. 1391 ff., especially 1404 ; cf. United States v. Jaffe, 98 F. Supp. 191, 194 (1951). 
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the Attorney General did not have the right to ask Kitkovich : 


Since the order of deportation was entered in your case on June 25, 1953, 


lave you attended any meetings o 1e Communis yo e U. 8S. A.? 
I ) ttended eetin f the C ist Part f the U. 8S. A 


9. Schware v. Board of Bar Examiners of New Mexico. The Court 
reversed the decisions of the New Mexico Board of Bar Examiners 
and of the New Mexico Supreme Court which had said: 

We believe one who has knowingly given his loyalties to the Communist 
Party for 6 to 7 years during a period of responsible adulthood is a person of 
questionable character. 

The Supreme Court substituted its judgment for that of New Mexico 
and ruled that— 

membership in the Communist Party during the 1930’s cannot be said to raise 
substantial doubts about his present good moral character. 

10. Konigsberg v. State Bar of California. The Court reversed 
the decisions of the California Committee of Bar Examiners and of 
the California Supreme Court and held that it was unconstitutional 
to deny a license to practice law to an applicant who refused to 
answer this question put by the bar committee: “Mr. Konigsberg, are 
you a Communist /” and a series of similar questions. 

11. Jencks v. United States. The Court reversed two Federal 
courts and held that Jencks, who was convicted of filing a false non- 
Communist affidavit, must be given the contents of all confidential 
FBI reports which were made by any Government witness in the case 
even though Jencks— 
restricted his motions to a request for production of the reports to the trial 
judge for the judge’s inspection and determination whether and to what extent 
the reports should be made available. 

12. Watkins v. United States. The Court reversed the Federal 
district court and six judges of the Court of Appeals of the District 
of Columbia, and held that the House Un-American Activities Com- 
mittee could not require a witness who admitted : 


I freely cooperated with the Communist Party— 


to name his Communist associates, even though the witness did not 
invoke the fifth amendment. The Court said: 

We remain unenlightened as to the subject to which the questions asked 
petitioner were pertinent. 

13. Raley, Stern and Brown v. Ohio. The Court reversed the Ohio 
Supreme Court and lower courts and set aside the conviction of three 
men who had refused to answer questions about Communist activities 
put to them by the Ohio Un-American Activities Commission. 

14. Flaver v. United States. The Court reversed two Federal 
courts and set aside the conviction of Flaxer of contempt for refusing 
to produce records of alleged Communist activities subpenaed by the 
Senate Internal Security Subcommittee. 

15. Sacher v. United States. The Court reversed two Federal 
courts and set aside the conviction of Sacher of contempt for refusing 
to tell the Senate Permanent Investigations Subcommittee whether 
he was or ever had been a Communist. 
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Also, with your permission, I would like to start my statement by 
again quoting from the Communist Daily Worker describing the 
effect of those 15 decisions of the Supreme Court, and I quote: 

The Court delivered a triple-barreled attack on (1) the Department of Justice 
and its Smith Act trials; (2) the freewheeling congressional inquisitions; and 

(3) the hateful loyalty-security program of the Executive. Monday, June 17, 
is alreé udy a historic landmark * . The curtain is closing on one of our worst 
periods.’ 

Although the majority opinions in these 15 cases cite many non- 
legal statements, ranging from the contempt expresed for congres- 
sional inv estigations by a British Socialist * to the Progressive Party 
vote for Henry Wallace in 1948, there is not a single citation or 
reference to any of the standard works on the Communist conspiracy, 
and its menace to our American institutions. It would appear that a 
majority of the Supreme Court is completely unaware of the authori 
tative, documented exposures of Communist subversion published by 
this very committee, by the House Un-American Activities Commit- 
tee.> the Canadian Royal Commission,*® the Australian Royal Com- 
mission,’ the West Germany Supreme Court,® et cetera. 

A recent article in the American Bar Association Journal by the 
draftsman of the Court-approved Maryland Subversive Activities 
Act of 1949, suggests that the Supreme Court’s change of position in 
regard to the Communist conspiracy is due to the change in its Chief 
Justice.° 

For 35 years the Supreme Court had been blessed with Chief Jus- 
tices wlio were aware of the menace of internal subversion by com- 
munism. Chief Justice Hughes had, as Secretary of State, firmly 
resisted all pressure to recognize the Communist Government of 
Russia. His successor, Chief Justice Stone, was extremely well- 
informed on the subject of communism. His documented dissent in 
Schneiderman versus United States *° in which he said : 


A man is known by the ideas he spreads as well as by the company he keeps— 


is a brilliant exposé of Communist doctrines. It is especially note- 
worthy because it was written at the height of the propaganda that 
Soviet Russia was a peace-loving democracy, and when American 
Ambassador Joseph Davies was telling us that— 


The word of honor of the Soviet Government is as safe as the Bible * * * 
The Soviet Union stands stanchly for international morality.” 


Chief Justice Stone was succeeded by Chief Justice Vinson, who 
wrote the opinion upholding the Smith Act and sustaining the con- 
victions of the 11 top Communists in the United States. His opinion,” 
and especially the concurring opinion * Mr. Justice Jackson in 
American Communications Associations v. Douds,® contain many 
scholarly references to anti-Communist satiaulaus 


* Editorial, Daily Worker, June 19, 195 
8 Watkins v. United States, 1 L. ed. 12 73, 1286 n. 17. 
'Sweeey v. New Hampshire, 1 L. ed. 1311, 1320 n. 7. 
* See The Web of Subversion, by Prof. James Burnham. 
® Report of the Canadian Royal Commission, June 27, 1946. 
7 Report of the Australian Royal Commission, August 22, 1955. 
‘Supreme Court of West Germany, 375-page opinion outlawing the Communist Party 
rendered August 17, 1956. 
® Communism and the Court, Frank B. Ober, 44 ABA Journal, 35, 89. 
10320 U. S. 118, 170-207 (1943). 
a ‘ebruary 1942 at Chicago Stadium. 
2 Dennis v. United States, 341 U. S. 494 (1951). 
13 339 U. S. 382, 423-445 (1950). 
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Prof. Harrop A. Freeman has stated to this committee : 


It has never been determined that Congress has a right to take away from 
the Supreme Court any part of its necessary appellate jurisdiction. 


and that article III of the Constitution is intended : 


* * * to permit Congress to so regulate the procedures for taking appeals that 
the appellate jurisdiction may be effective. 

These statements are in error. 

In Ex parte McCardle,"* the Supreme Court held that Congress 
could take away its necessary appellate jurisdiction. As retired Su- 
preme Court Justice Roberts described this case under the heading 
“Appellate Jurisdiction Depends on Congressional Legislation” 

The case had been briefed, argued, and submitted, and was ready for a deci- 
sion when the Congress removed the appellate jurisdiction of the Supreme Court 
in that specific class of case. The Chief Justice wrote a short opinion in which 


he said that the jurisdiction was subject to regulation by Congress and that the 
Court had lost the power to deal with that case.” 


The McCardle case has been affirmed many times. The Constitution 
of the United States, a volume prepared for the Senate by the Legisla- 
tive Reference Service, Library of Congress, states: 

Unlike its original jurisdiction, the appellate jurisdiction of the Supreme 
Court is subject to control by Congress in the exercise of the broadest discre- 
tion. * * * The power of Congress to make exceptions has thus become, in effect, 
a plenary power to bestow, withold, and withdraw appellate jurisdiction, even 
to the point of its abolition. And this power extends to the withdrawal of ap- 
pellate jurisdiction even in pending cases. * * * 

“The constitutional requirements are all satisfied if one opportunity is had for 
the trial of all parts of a case. Everything beyond that is a matter of legislative 
discretion.” * 


Supreme Court Justice Douglas, referring to the power vested in 
Congress by the Constitution, wrote in one of his earlier books: 

Congress, therefore, has power to deny and to grant appellate jurisdiction; to 
withdraw it, as well as to confer it.” 
and in his latest book Justice Douglas says: 

The power of Congress over the appellate jurisdiction of the Supreme Court is 
complete.” 

Professor Freeman bases his disagreement with the interpretation 
of article III, section 2, of the Constitution given by the Supreme 
Court itself on “my writings” and on articles by two other professors. 
An examination of these articles shows that they support the Court’s 
own conclusion that its appellate jurisdiction is controlled by 
Congress. 

In a case decided in 1799, when most of the framers of our Consti- 
tution were still alive, the Supreme Court said : 

* * * the political truth is that the disposal of the judicial power (except in 
a few specified instances) belongs to Congress. If Congress has given the power 
to this Court, we possess it, not otherwise * * *.” 

Professor Freeman also contends that because Congress is given 
power only over the appellate jurisdiction of the Supreme Court that 


“7 Wall. 506 (1869). 

% 35 American Bar Journal 1, 3 (1949). 

1% S. Doc. No. 170, 83d Cong., 2d sess., Edward S. Corwin, editor, Pp. 614-615. The last 
ee are from the Supreme Court’s opinion in The Francis Wright, 105 U. 8S. 381 
(18 

7 Douglas, William O., An Almanac of ney, p. 280. 

18 Douglas, William O., We the Judges, a 

” Turner v. Bank of North America, 4 fall. 8, note 1. 
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“subsections (3), (4), and (5) of Senate bill 2646 are most clearly 
unconstitutional” because they involve cases in which the State shall 
be a party and in which the Supreme Court has original jurisdiction. 

This statement is also most ¢ learly erroneous. 

In State of Missouri v. Missouri Pacific Railway the Supreme 
Court held that Congress could take away the Court’s appellate ju- 
risciction in cases in w vhich a State isa party. 

Professor Freeman has overlooked amendment XI, which makes it 
impossible for citizens to sue a State in the Supreme Court. No State 
is required to bring an original suit. in the Supreme Court, and would 
prefer its own courts in subversion, cases. In such cases the Supreme 
Court has appellate jurisdiction “with such exceptions, and under 
such regulations as the Congress shall make.” 

The New York Times reported last February 26 that: 


* * * after numerous speakers had attacked recent cases— 


the ABA— 


house of delegates voted to oppose the Jenner bill as contrary to the mainte- 
nance of the balance of powers set up in the Constitution. 

The balance of powers was upset when the Supreme Court deprived 

the States of the right to punish subversion, to bar Communists as 
teachers and lawyers, and to investigate subversion, and when the 
Supreme Court deprived Congress of its right to investigate com- 
munism as fully as it investigates businessmen and labor unions. 
The purpose of S. 2646 is to restore the balance of powers. 
Senate 2646 is no more contrary to the a ‘nee of powers than is 
a Presidential veto. The uniqueness and greatioss of our Constitu- 
tion is its Ingenious system of checks and bal: ances, not only on Con- 
gress and the President, but also on the Supreme Court. The prin- 
cipal check on the judiciary is the power of Congress to make excep- 
tions to the jurisdiction of the courts. To deny this power to Congress 
is tosay that the Constitution is unconstitutional. 

There are some American Bar Association lawyers who think that 
the Constitution is right in putting checks and balances on Congress 
and on the Executive but wrong in putting any check and balance on 
the life members of the Supreme C ourt. Resolutions for constitu- 
tional amendments to eliminate the check on the Supreme Court pro- 
vided by section 2 of article ITI have been proposed in Congress from 
time totime. All have failed of passage. 

Those who favor retaining the constitutional check on the judiciary 
may be mindful of what Thomas Jefferson predicted in 1821: 

* * * the germ of dissolution of our Federal Government is in the constitu- 
tion of the Federal judiciary; * * * advancing its noiseless step like a thief, 
over the field of jurisdiction until all shall be usurped from the States, and 
the government of all be consolidated into one. 

To this I am opposed, because when all government, domestic and foreign, 
in little as in great things, shall be drawn to Washington as the center of all 
power, it will render powerless the checks provided * * * 

Passage of S. 2646 will restore the balance of powers provided in 
the Constitution by demonstrating that section 2 of article IIT, which 
gives Congress a check on the Supreme Court, is not a dead letter 
but, as in the past, has life and meaning. 


292 U. S. 13 (1934). 
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Passage of S. 2646 will stop the Communists’ boast that as a result 
of the recent Supreme Court decisions they don’t have to tell Federal 
or State investigators anything but that the FBI has to tell the Com- 


munists everything. J. "Edgar Hoover warned us last fall: 


The influence of the subversive conspiracy has been almost unbelievable— 
reaching deep into practically every walk of life. To gage the effectiveness of 
this campaign, we need only to note the widespread and vociferous clamor raised 
whenever our Government attempts to deal firmly against the subversive 
threat * * * 


To dismiss lightly the existence of the subversive threat in the United States 
is to deliberately commit national suicide. In some quarters we are surely doing 
just this. It would be the worst kind of folly to allow the spy and subversive 
immunity through technical rather than logical interpretation of the law, 
while they plot the destruction of our democratic form of Government.” 

Passage of S. 2646 will end the Supreme Court treatment of agents 
of the 33-million-member Red conspiracy, which controls one-third 
of the world, as little Red Riding Hoods who must be protected from 
the big bad wolf of a public investigation. Passage will serve notice 
to both sides of the Iron Curtain that America’s internal sec urity is 
adequate to meet all Soviet subversion. 

Senator Jenner. Thank you, Mr. Marshall, for appearing before 
the committee and giving us the benefit of your research and study on 
this very imports ant question. 

I will ask that the entire statement with footnotes and references be 
incorporated in the record. 

Mr. Marsuaun. Thank you, Mr. Chairman. 

Senator JENNER. Thank you. 

Mr. Sourwine. I have one thing to offer for the record. 

Mr. Freund requested that if this article was not already in the 
record it might be inserted. I do not know whether it is in the record. 
Mr. Freund thought Senator Hennings may have put it in. 

It is an article from the St. Louis Globe-Democrat of Sunday, 
March 2, under headline, “Law Quarterly Editors Defend Supreme 
Court.” 

Senator Jenner. If it is not in the record, it may go into the record 
and become a part of the record. 

(The document referred to is as follows :) 


[From the St. Louis Globe-Democrat, March 2, 1958" 


LAW QUARTERLY Epitors DEFEND SvuPREME Court—-POWER AND PRESENT 
ACTIVITY OUTLINED, CRITICISM OF DECISIONS BERATED 


The following articles by members of the staff of the Law Quarterly 
of the School of Law of Washington University was written jn reply 
to a recent criticism of the Court entitled “The Runaway United States 
Supreme Court” which appeared in the Globe-Democrat. Jules B. 
Gerard, editor in chief of the Law Quarterly, presents this article as 
a “precise statement of the Court’s powers and present activity.” 


On Sunday, February 9, 1958, the Globe-Democrat reprinted a lengthy editorial 
entitled “The Runaway United States Supreme Court.” The editorial pur- 
ported to prove that the present Supreme Court is acting illegally “to drasti- 

eally alter the shape of the American Government.” 

The writers feel that this attack will impart a false impression of the powers, 
functions, and present activities of the Court to persons unfamiliar with the law. 
They have consequently undertaken to answer the editorial’s charges 


. which 
they consider to be untrue and unfair. 


%1 Speeech of the National Convention of the American Legion, September 1957. 
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The first charge made by the editorial is that the Court is illegally “making 
law.” The argument runs thus: (1) The Constitution does not give the Court 
power to make law; (2) the Constitution does not give the Court power to rule 
on whether acts of Congress, or lower court decisions violate the Constitution ; 
(3) consequently, the Court cannot “make law” by exercising judicial review. 


SUPREME LAW 


(1) Article VI of the Constitution provides: “The Constitution, and the laws 
of the United States which shall be made in pursuance thereof * * * shall be 
the supreme law of the land.” From this wording the editorial concludes, “No 
mention at all is made of the Supreme Court. The law is what the Constitution 
says it is and what Congress, acting within constitutional limits, says it is.” 

But article VI not only fails to mention the Supreme Court—it also fails to 
mention Congress. If the decisions of the Supreme Court are not “law” because 
the Court is not mentioned in article VI, are the enactments of Congress also 
not “law” for the same reason? 

The obvious answer is “no” because Congress is given express power to legis- 
late in article I. Absence of power under one article does not mean absence 
of power altogether. 

The editorial next asserts that Congress can limit the appellate jurisdiction 
of the Court and thus determine the kinds of cases which the Court will hear. 
This is true. But what bearing has this on the constitutional validity of the 
eases properly brought before the Court under existing law? The fact that 
Congress can, but does not, limit the appellate jurisdiction of the Supreme 
Court does not prove that the Court's decisions are illegal. If anything, it 
proves that Congress is satisfied with the decisions the Court renders. 


JUDICIAL REVIEW 


(2) Much is made of the fact that the Constitution does not specifically give 
the Supreme Court power to decide whether an act of Congress is constitutional. 
Even if it is assumed there is no such power—and very few learned persons 
have ever taken this position—that fact does not justify an attack upon the 
present Court. 

For if judicial review is unconstitutional, then it has been unconstitutional 
ever since it was begun 155 years ago. The persons to criticize are John Mar- 
shall and the members of his Court, and every other Justice since 1803. This 
includes men like Oliver Wendell Holmes, Louis Brandeis, Harlan Fiske Stone, 
and William Howard Taft. Each and every one of them must share the blame 
for an unlawful seizure of power if judicial review is denied. 

(3) If judicial review is valid, does the Court “make law” every time it de- 
cides a case? According to last week’s editorial, “no Federal court has any 
authority or right to change the Constitution by so much as one word, either 
by ‘interpretation’ or subterfuge. To do so is as illegal as armed robbery. * * *” 


INTERPRETATION VITAL 


Many terms of the Constitution are not clear to everyone and need some group 
to interpret them. For example: What constitutes “due process of law”? 
What is an “ex post factor law’? What is a “bill of attainder’? What powers 
are “necessary and proper” for implementing laws passed by Congress? 

Article I, section 9 of the Constitution prohibits Congress from passing a “bill 
of attainder.” This prohibition would be meaningless unless some group had the 
power—and the duty—to determine whether a given statute was a bill of at- 
tainder or not. Need it be added that that group ought not to be the same one 
which enacted the statute in the first place? 

What body should interpret the meaning of terms in the Constitution? The 
answer to this question seems obvious. Conflicting interpretations invariably 
arise out of some kind of controversy. Resolving conflicts is an exercise of 
judicial power. 

Article III of the Constitution provides that “the judicial power of the 
United States shall be vested in one Supreme Court and in such inferior courts 
as the Congress may from time to time ordain and establish.” By express pro- 
vision of the Constitution, then, judicial power is given to no other branch of 
the Government than the judiciary. 

Furthermore, section 2 of article III provides that “the judicial power shall 
extend to all Cases, in Law and Equity, arising under this Constitution, the 
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Laws of the United States, and Treaties * * *” There is no room for doubt that 
judicial power was to include the power to decide constitutional questions 
properly presented to the Court. Hence there is little validity to the argument 
that the Court is usurping power when it decides a constitutional issue. 


VALID POWERS 


So if judicial review is valid, then it is also valid for the Court to interpret 
the Constitution. Otherwise one would be forced to the conclusion that the 
Court could determine whether a given act was constitutional, but could not de- 
termine what the Constitution means. This is obviously ridiculous. 

Two conclusions are possible: (1) the Court does not “make law” when it 
interprets the Constitution; (2) the Court is authorized to “make law.” As a 
practical matter it doesn’t make any difference which alternative is chosen be- 
cause in either situation the Court would be exercising valid power in interpreting 
the Constitution. 

How, then, can the editorial logically conclude that the Court “has on its side 
the diehard popular belief which is false as a china nest egg, that the law is 
what the Court saysitis’? It can’t. 

The second major charge leveled by the editorial is that the Court has “re- 
peal(ed) by ossification” and made law “in direct opposition to the 10th amend- 
ment.” The charge is “proved” by detailing the purported holdings in a number 
of Supreme Court decisions. 

MISSTATEMENT 


In almost every instance, however, the decision attributed to the Court is a 
blatant misstatement of the actual holding. To make the following discussion 
understandable, it will be necessary to describe briefly the manner in which the 
holding of a case is determined. This can best be done by considering an 
example. 

Suppose that a 10-year-old child, playing on the sidewalk, is struck by an 
automobile backing out of a driveway because the driver is not watching what 
is directly in back of the car, but is looking up and down the street for approach- 
ing vehicles. Suppose also that a jury awards the child $10,000 for the injuries 
suffered, and that the driver appeals to the Missouri Supreme Court. Suppose 
the court upholds the award because the driver was negligent in not determining 
that the child was in back of the car. 

Surely, no reasonable person could interpret this case as standing for the 
proposition that any 10 year old struck by an automobile can recover $10,000 
from the driver, whether or not the driver is negligent, was on a main highway 
or a residential street, etc. But it is this kind of interpretation which the 
editorial largely places upon the cases it analyzes. 

For example, the editorial discusses Schirare v. Board of Bar Examiners of 
New Mewrico and Konigsberg v. State Bar of California. The editorial says 
these cases hold “that the States cannot be permitted to determine that Com- 
munist or Communist-front activities reflect on the moral character of an appli- 
cant to practice as an attorney.” 

The Schware case concerned a person who had quit the Communist Party 
more than 15 years before applying for admission to the bar. Since that time 
he had led a model life and had even explained his Communist past to the dean 
of his law school before he was admitted. 


THE FACT 


What the Supreme Court actually held was that the New Mexico Supreme 
Court’s determination, that a person who had knowingly belonged to the Com- 
munist Party could never subsequently have a good moral character under any 
circumstances, was so unreasonable and arbitrary that it violated the due process 
clause of the Constitution. Surely this is not the least bit similar to the hold- 
ing attributed to it by the editorial. 


The editorial also discusses Pennsylvania v. Nelson, in which an antisedition 
law of the State was struck down because Federal legislation had preempted 
the treason field. About the Nelson, Konigsherg, and Schware cases the editorial 
says, “There is nothing in the Constitution to justify this invasion of rights 
which historically belonged to the States.” 

On the contrary, the Constitution contains two provisions which precisely 
justifv the action taken by the Court in these cases. Section I of the 14th 
amendment provides in part that no State shall “deprive any person of life, 
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liberty, or property, without due process of law.” It has because the decisions 
in the Schware and the Konigsberg cases were found by the Court to violate 
the due-process clause that they were overturned. The decisions of the State 
courts, no less than the statutes enacted by Congress, must comply with the 
Constitution. 

“This Constitution, and the laws of the United States which shall be made 
in pursuance thereof * * * shall be the supreme law of the land; and the judges 
in every State shall be bound thereby, anything in the Constitution or laws of 
any State to the contrary notwithstanding.” This clause of article VI gives 
rise to the so-called preemption doctrine used in the Nelson case. It is based 
on the theory that acts of Congress are the supreme law of the land, a fact 
recognized by the editorial, and that therefore State legislation cannot be 
tolerated where Congress has preempted a given field. 


1912 PRECEDENT 


The doctrine of preemption has been firmly established as a part of United 
States constitutional law for a long time. In 1912, for example, Chief Justice 
White said that the “power of the State over the subject matter ceased to exist 
from the moment that Congress exerted its paramount and all-embracing author- 
ity over the subject.” Consequently, the “Warren court” did not make a novel 
decision in applying the doctrine, nor did it exceed its constitutional powers by 
declaring the statute invalid. It was merely doing what many courts had done 
in the past: Invalidate State legislation in a field preempted by “the supreme 
law of the land.” 

Next discussed by the editorial is Slochower v. Board of Education of New York. 
The controversy in this case was whether a person’s claim of a constitutional 
privilege in collateral proceedings warranted his summary dismissal from a 
teaching position—a subject too elaborate for brief discussion. It will therefore 
be passed without comment except to notice that the editorial said the “State 
law” was reasonable, whereas the Court found this procedure unreasonable 
and an unconstitutional violation of the due-process clause. 

The editorial moves on by saying that Sweezy v. New Hampshire held that 
the attorney general of a State “did not even have the right to question a college 
professor about subversive activities” and that it “prohibited the States from 
even investigating treason.” 

This is a complete misstatement of the case. What the case actually held 
was that a college professor could not be punished for contempt when he refused 
(not under the fifth amendment) to answer (1) questions that were not pertinent 
to the inquiry that the legislature had authorized, and (2) that concerned a 
lecture he had given to college students, 


CLEAREST EXAMPLE 


jut perhaps the clearest example of the method used by the editorial writer 
is illustrated by the discussion of Raley v. Ohio, which, the writer Says, “held 
that the State had no right at all to punish contemptuous refusal to answer a 
State legislature’s questions about subversion.” To answer this contention, the 
entire Raley opinion, except case citations, is here reprinted: 

“The judgment of the Supreme Court of Ohio is vacated and the case is re- 
manded for consideration in the light of Sweezy v. New Hampshire * * * and 
Watkins y. United States. * * * Mr. Justice Burton would note probable juris- 
diction and set the case for argument. Mr. Justice Clark dissents from this dis- 
position of the case for the reasons stated in his dissenting opinions in (the) 
Sweezy and Watkins (cases).” 

The Court did not even reverse the Ohio court, but merely sent the case back 
to that court for reconsideration. The precise holding was simply this: Insofar 
as the case was inconsistent with the Sweezy and Watkins decisions, it would 
nave to be reconsidered. 

The editorial concludes: 

“The danger of communism is grave enough, but it may be that a graver danger 
yet exists in a court which attempts to use one phrase of the Constitution to 
amend the rest of it, and ends by concluding that there is no Constitution at all 
except what the court writes.” 
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TWO CONCEPTS 


The reference to amending the Constitution with one of its phrases is directed 
at the apparent conflict between the “supreme law of the land” clause of article 
VI and the States rights provision of the 10th amendment. 

It cannot be denied these two provisions conflict if both are carried to their 
logical extremes. On the other hand, any dispute how much article VI restricts 
powers reserved to the States must necessarily be decided by the courts, if 
for no other reason than the fact that all controversies are decided by courts. 
Surely it is unfair to accuse the Supreme Court of “amending” the Constitution 
when it draws the line between two conflicting provisions, both of which are part 
of the Constitution. 

What the writer meant by the statement that no Constitution exists except 
that which the Court writes is beyond our comprehension. As has been pointed 
out, all of the cases he criticizes preceding his conclusion were decided either 
on the supremacy clause of article VI or the due-process clause of the 14th 
amendment. They therefore were based on the Constitution as it is written and 
not on a constitution that the Court wrote. 


INCREDIBLE 


The editorial then criticizes the Court for its decisions limiting Federal pow- 
ers. “In one of the most amazing rulings ever handed down,” it says, the Court 
attacked “Federal administrative authority” by holding “that the Secretary of 
State could not discharge his own employee * * * in the face of an act of Con- 
gress empowering the Secretary to fire any employee within his sole discretion.” 

This is an incredible description of the Court’s holding. The decision in 
Service v. Dulles was based, not on 1 act of Congress, but on 2 statutes which 
set out partially conflicting procedures. What the Court said was that the Sec- 
retary had followed the wrong procedure. Congress had made no clear state- 
ment which statute it intended to be followed. 

The editorial mentions Jencks v. United States, which it says “Congress 
hastened to undo * * * with a law which partly nullified the Court’s opinion.” 

Nothing could be further from the truth. Congress not only did not “nullify 
the Court’s opinion,” but it worded its statute to conform to the opinion in 
most Major respects. What the statute nullified was some absurd interpreta- 
tions placed upon the case by certain newspapers throughout the country. 

Since the Jencks case received so much publicity, it might be educational to 
pinpoint the evil at which the Court struck. The evil can be highlighted by 
asking these questions: What would be the feeling of the reader if he were 
about to be convicted of a crime on the testimony of a person who the reader 
knew was lying? What would be the feelings of the reader if he could prove 
the witness was lying, but the proof happened to be contained in the files of the 
FBI? Would the reader be in favor of a rule that opened those files so that 
the lie could be exposed? 

CONGRESS WRONG? 


Finally, the editorial criticizes the Watkins case as “an all-inclusive demonstra- 
tion of illegal judicial lawmaking founded upon error and ending in a blatant 
attempt to put into the Constitution something which is not there.” 

As seen by the editorial writer, the Watkins case held that congressional com- 
mittees cannot conduct investigations unless they know in advance what legisla- 
tion the investigations will show to be necessary. This rule, says the writer 
“The Court virtually created” and it “can nowhere be found in either the Con- 
stitution or Federal statutes.” 

First, the Watkins case held only that a witness before a congressional com- 
mittee cannot be compelled to answer until the committee informs him of the 
nature of the subject being investigated. 

Second, the Constitution nowhere expressly grants Congress the power to in- 
vestigate anything. If anything was illegal because not in the Constitution, it 
was the investigation itself. 

Third, Congress has the constitutional power to investigate only because the 
Supreme Court has said the Constitution impliedly grants this power under a cer- 
tain condition. The condition is that the investigation be for the purpose of 
enabling Congress to enact laws or to check the executive branch of the Govern- 
ment more efficiently. 
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To criticize the Court for curtailing this power when it violates the very condi- 
tion on which the power was granted, and to charge the Court with acting illegally, 
is not only unfair but fallacious. Congress is the party acting illegally, if any 
party must be charged with violating the Constitution. 

Finally, the editorial charges that the Court has exceeded its powers (1) by 
altering the structure of our Government, and (2) by overruling previous deci- 
sions of the Supreme Court. 

(1) Our system of government consists of three separate powers: executive, 
legislative, and judicial. Every schoolboy knows that a necessary concomitant 
of separate powers is that each branch of the Government must act as a check 
upon the other two. 

When the Supreme Court strikes down a statute as unconstitutional, far from 
altering the Government, it is performing the precise function for which it was 
created. It is acting as a check on Congress, just as Congress acts as a check on 
the executive with its investigating committees. 

(2) “The Court is in fact exceeding its own powers under the Constitution 
when it attempts to say that a law which meant one thing yesterday must mean 
another today,” says the editorial. 

What the writer meant by this is not clear. The Constitution, of course, does 
not give the Court specific power to change its mind. Neither, howevér, does it 
specifically grant the power of judicial review. 

But if the Court has power to review statutes and decisions, it most certainly 
has power to overrule past Supreme Court decisions. It is true that lawyers and 
judges endlessly debate the wisdom of overruling past decision, but none deny 
the power of the Court to do so. 


FALSE CHARGES 


If the Court decided it could not overrule past decisions, the only other way of 
changing them would be by amending the Constitution. This is a burdensome 
process requiring the agreement of three-fourths of the States. Is this change 
desirable? 

In summary, the charges that the Supreme Court has acted illegally, has nulli- 
tied the Constitution, and is in the process of altering the basic structure of our 
Government, are absolutely false. Does this mean that all must agree with the 
Court’s decisions? 

It does not. 

It is possible for reasonable men to differ about the correctness of every deci- 
sion discussed in the editorial. It can be argued, for example, that denying 
Schware a license to practice law was not a denial of due process; that the 
Pennsylvania sedition statute was not a proper case for the application of the 
preemption doctrine; that the Court has drawn the line between Federal suprem- 
acy and States rights too far on the side favoring the Federal Government; 
that no matter what the rule ought to be in regard to “normal criminals,” the 
FBI files should not be opened for an alleged Communist, even if he is convicted 
by lies; that although the power to investigate was granted to Congress only 
upon condition that investigations have legislation as an objective, this condi- 
tion should no longer be imposed because of the danger of the times (and who 
would be “changing the Constitution” if this position were taken?). 

But certainly honest disagreement among reasonable men should not call forth 
the vituperative attack upon individual Justices that was contained in the edi- 
torial. Certainly such honest disagreement does not justify the charge that the 
Court “has twisted the Constitution and the law into individual social philos- 
ophies of some Justices.” 

We agree with the writer that what the Supreme Court does should be every- 
body’s business. But surely what the Court does should be set down accurately 
so that citizens will have an adequate basis for judgment. ' 

Much is made of the fact, for example, that works of sociologists are cited in 
some recent cases. “The reliance of the Supreme Court on sociology instead of 
law makes a mockery of the law.” 


AUTHORITIES 


This statement is utter nonsense. When the Court unanimously reversed 
Plessy v. Ferguson (the “separate but equal” case) it did so on the basis of the 
Constitution, not on the basis of sociology. The sociologists were cited to indi- 
cate why the Justices believed that there was, in fact as opposed to theory, no 
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such thing as “separate but equal.” The same result could have been reached 
without citing any authority whatsoever except the Constitution. 

All courts must necessarily depend upon nonlegal authorities at times. In the 
ease posed earlier about the child struck by the automobile, for example, what 
“legal” authority could be found that would tell the court how serious the 
child’s injuries were? 

PROPOSED REMEDIES 


A number of proposals are discussed which would “offset the Court’s assault 
upon the balance of American Government.” A bill proposed by Senator Jenner 
would restrict the appellate jurisdiction of the Supreme Court in five specific 
areas. The effect of this bill would be to make the constitutional interpretations 
of the 11 circuit courts final. It might, in other words, create 11 constitutions. 
It might also establish 49 additional “supreme courts’—1 in every State and 
in the District of Columbia. Is this desirable? 

The most ridiculous proposal the editorial writer believes ought to be adopted 
is that of Representative Huddleston. This bill provides, according to the edi- 
torial, that no court “shall be bound by any decision of the Supreme Court of the 
United States which conflicts with the legal principle of adhering to prior deci- 
sions and which is clearly based upon considerations other than legal.” 

Under present laws, enacting this proposal would mean that the Supreme 
Court would determine whether a lower court was justified in ignoring a pre- 
vious Supreme Court decision—in other words, the Supreme Court would itself 
decide whether it had departed from prior precedent and had based its decision 
“upon considerations other than legal.” As an attempt to restrict the power of 
the Supreme Court, the proposal is meaningless. 

The faulty logic of the editorial as a whole can be demonstrated with par- 
ticular clarity by noting the two ways it uses the case of Marbury v. Madison. 

In column 2 it criticized this case for announcing the “dangerous doctrine” 
of judicial review. In column 5 the same case is cited with approval as stating 
“the goal that must be sought.” Is this not the ultimate absurdity? 


FOOLISH TALK 


By far the most grievous aspect of the editorial, however, is the action it 
urges upon the citizens. “We are, all of us, as morally bound to resist usurpa- 
tion of power of the Supreme Court, or any other court, as we are to resist any 
other violation of the law.” Decisions that change the Constitution through 
interpretation, we are told are “illegal as armed robbery, and deserve no more 
respect.” 

This is the counsel of anarchy. It is foolish talk calculated to incite disre- 
gard, contempt, and reckless disobedience of an integral component of our 
Federal Government. If change is desired, the Constitution provides lawful 
means for effecting it through constitutional amendment. None of the out- 
spoken critics of the Supreme Court, however, has yet had the courage of his 
so-called convictions to suggest that the functions performed by the Supreme 
Court be destroyed by resort to constitutional amendment. 

The Constitution of the United States has guided our country for more than 
168 years. It has survived the strains of a devastating civil war and two giant 
world conflicts. It has served as a model for several of the constitutional 
democracies of Western Europe, and throughout the world it has gained the 
respect of eminent jurists and political scientists. It has provided a funda- 
mental basis of law that has helped make the United States one country in 
the world where the phrase “freedom and justice for all” still has some meaning. 

If our Nation is to remain true to the ideals in its Constitution, how can its 
citizens be advised to “resist” the decisions of the Supreme Court? In a democ- 
racy as ours such advice has no place. It should be rejected with every bit of 
the contempt it deserves. 

JULES B. GERARD, 
GERHARD J. PETZALL, 
MARTIN ScHIFF, Jr., 
JEROME F.. RASKAS, 
Members, Washington University Law Quarterly. 


Mr. Sourwine. I also have a letter, forwarded to the subcommittee, 
giving the views of Hon. Thomas D. McBride, attorney general of 
-ennsylvania; a letter and statement by Frank J. Donner, general 
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counsel of the United Electrical Workers; a letter from Robert G. 
Chandler of Shreveport, La., a previous witness, providing some 
information requested of him when he testified, and an editorial 
from the Shreveport Times; a letter from G. E. Sipple, of Menom- 
inee, Wis., a national executive committeeman of the American 
Legion; and a statement of the Women’s International League for 
Peace and Freedom. 
Senator Jenner. They may go in the record. 


STATEMENT OF THE WOMEN’S INTERNATIONAL LEAGUE FOR PEACE AND FREEDOM, 
Unitep STatTes SECTION, ON 8. 2646 


The United States section of the Women’s International League for Peace and 
Freedom submits herewith this statement in opposition to 8S. 2646, a bill limiting 
the appellate jurisdiction of the United States Supreme Court and requests it be 
placed in the record. 

A concern with this proposed legislation is not in any way foreign to the 
purposes of this organization, which is pledged, as its name indicates, to the 
principles of freedom. In our country, for the United States section of this 
organization, belief in freedom means support for the Bill of Rights and the 
other constitutional guaranties of liberty. These guaranties are directly 
threatened by S. 2646. 

As this committee well knows, the bill is designed to nullify a series of recent 
decisions by the United States Supreme Court with which certain persons, 
including Senator Jenner, are in disagreement. We believe that these decisions 
have supported constitutional rights and have done much to advance the cause 
of human freedom. 

But even if we believed these decisions to be wrong, we would still oppose tak- 
ing from the Supreme Court its power to determine ultimately all cases arising 
under the Constitution. Such power is essential to the preservation of constitu- 
tional government as we presently know it. 

If the Supreme Court is not to hear and determine cases arising in the five 
areas enumerated by S. 2646, who then is to decide what is the supreme law of 
the land as applied to these fields? With jurisdiction removed from the 
Supreme Court, constitutional rights will mean one thing in Maine and another 
in Texas, since each of the 48 State supreme courts will have the final word 
in its own jurisdiction. 

Superimposed upon these varying views will be the holdings of the Federal 
courts of appeal, whose decisions, no matter how contradictory they may be, can 
never be unified by a final appellate body. A litigant’s fundamental rights 
should not depend upon the accident of geography or the technicalities of State 
or Federal jurisdiction. 

This legislation would not only create confusion as to fundamental rights 
in the areas affected by it; it would also go far toward destroying the inde- 
pendence of the judiciary. If Congress says, by passing this bill, that courts will 
be permitted to decide cases only if they decide them the “right” way, the judi- 
ciary must inevitably become subservient to the legislative branch of govern- 
ment. 

The United States Supreme Court has, for the most part, proved a valiant 
defender of our most cherished freedoms. We support its right to continue in 
this role, and therefore oppose the passage of S. 2646. 

Respectfully submitted. 

MArJorIE H. MATSON, 
Civil Liberties Chairman. 


CoMMONWEALTH OF PENNSYLVANIA, 
OFFICE OF ATTORNEY GENERAL, 
Harrisburg, February 26, 1958. 

Hon. Enwarp MArtIn, 

Senate Office Building, Washington, D. C. 
Hon. Josern 8. CLark, Jr., 

Senate Office Building, Washington, D. C. 

Dear SENATORS: I regret that my commitments at Harrisburg prevent me from 

appearing personally before the Senate Internal Security Subcommittee and 
expressing verbally my views on S. 2646. However, since I find this bill so 
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inimical to our constitutional heritage and so destructive of fundamental virtues 
in our system of government, I would appreciate your submitting this statement 
to the subcommittee on my behalf. I cannot possibly deal with every objection- 
able feature of the bill, but I think a few comments will exemplify my thinking. 

The bill purports to amend title 28 of the United States Code by adding a section 
limiting the appellate jurisdiction of the United States Supreme Court. The first 
limitation would prevent the Court from reviewing the validity on jurisdictional 
grounds of any function of a congressional committee or any action against a 
witness charged with contempt of Congress. It is probably sufficient to point out 
that neither Congress nor any other agency of government has the inherent power 
to act in violation of individual rights. Ours is not a parliamentary system of 
government under an unwritten constitution but a tripartite system of checks 
and balances under a written Constitution which has specifically set up therein 
certain guaranties. The courts of our Nation, and ultimately the United States 
Supreme Court, quite properly stand under our Constitution as the protectors 
of those rights. This is a matter of constitutional doctrine, not a statutory grant 
to be withdrawn at the whim of the Congress. In my view it is beyond the power 
of Congress, despite the grant to it under article III, section 2, to fix “appellate 
jurisdiction both as to law and fact with such exceptions and under such regula- 
tions as the Congress shall make” to withdraw from the ultimate power of the 
Supreme Court authority to exercise that which is essentially the “judicial power 
of the United States” under article III, section 1. 

Subsection (2) of the proposed bill attempts to withdraw the power of review 
where an executive employee is removed for security reasons. Again, constitu- 
tional protections which attach to the individual cannot be eliminated by legisla 
tive action; and it is the responsibility of the courts to decide such questions 
when they arise. The old saw that a man has no “constitutional rights to be a 
policeman” received a death-blow by the Supreme Court which held in effect 
that a public employee may not be removed under circumstances reflecting upon 
his character for arbitrary or discriminatory reasons. 

Subsection (3), which would withtraw power of review over State antisubver- 
sive laws, would contribute more toward chaos in our fight against subversion 
than toward success. Subversion is a national problem and should be treated 
by national action. If each State were free to act on its own, each State’s attor- 
ney general could go off on tangential investigations which contribute little 
toward effective action and which could hamper such action. In Pennsylvania 
the problem is even more apparent since the attorney general is-net the primary 
prosecuting officer. Each of Pennsylvania’s 67 counties has its own elected 
district attorney who is the prosecutor in that county, the attorney general 
exercising only limited supervisory powers. I think the impossible situation 
which could result from having 67 elected district attorneys conducting 67 sep- 
arate antisubversion investigations in Pennsylvania alone is sufficiently appar- 
ent that no more need be said. 

The last two subsections are designed to limit review of regulations of school 
boards and similar bodies involving subversion among teachers and review of 
State bar admission proceedings. I can add little more to my discussion of sub- 
sections (1) and (2) except to reemphasize that constitutional protections are 
not subject to limitation by congressional action. If a State school board or 
board of law examiners acts oppressively. its action should be voided by State 
courts. But it must never be forgotten that although State and Federal courts 
alike enforce Federal rights, the ultimate preservation of those rights must be 
in the Federal courts even if for no better reason than uniformity in the 
interpretation of rights which persons have as citizens of the United States rather 
than of a particular State. 

It is no answer to say that this bill limits only the review powers of the Supreme 
Court and that lower courts remain available for whatever protection is needed. 
The United States Supreme Court is the highest court of our Nation; its decisions 
in constitutional matters are of profound importance in our lives and to the 
legal system in which we operate. Transient dissatisfaction with particular 
decisions by the Court is a poor excuse for the promotion of inhibiting legislation 
which, I feel sure, would harm permanently our democratic institutions. The 
seeming inconvenience resulting from the decisions in such cases as Jencks, 
Watkins, Service v. Dulles, Commonwealth vy. Nelson, Slochower, Konigsberg, 
Sweezy and Cole v. Young is just that: “seeming.” The permanent uplift to 
our best and most civilized traditions appears only after time for reflection occurs. 
Our Supreme Court stands as the greatest judicial tribunal in all the world: 
let us not indulge personal whim at the price of its greatness. I accept without 
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reservation the estimate the Supreme Court has made of its responsibility to 
the due-process clause when it said: “No higher duty, no more solemn responsi- 
bility, rests upon this Court, than that of translating into living law and main- 
taining this constitutional shield deliberately planned and inscribed for the 
benefit of every human being subject to our Constitution—of whatever race, creed, 
or persuasion.” 
Sincerely yours, 
THOMAS D. McBriwz, Attorney General. 





UNITED ELECTRICAL RADIO AND MACHINE WORKERS OF AMERICA, 

New York, N. Y., March 8, 1958. 
CLERK OF THE SENATE JUDICIARY COMMITTEE, 
United States Senate, Washington, D. C. 

Dear Siz: Enclosed please find three copies of a statement on 8. 2646, a bill 
to limit the appellate jurisdiction of the Supreme Court in certain cases. 
Yours very truly, 
FRANK J. DoNNER, UE General Counsel. 


STATEMENT OF FRANK J. DONNER, GENERAL COUNSEL OF UNITED ELECTRICAL, RADIO 
AND MACHINE WORKERS OF AMERICA (UE) on S. 2646 To Limit THE JURISDIC- 
TION OF THE SUPREME Court IN CERTAIN CLASSES OF CASES 


This statement is submitted in opposition to 8S. 2646 on behalf of United Elec- 
trical, Radio and Machine Workers of America (UE). We submit this state- 
ment because it is our conviction that the bill, if passed, would jeopardize the 
democratic rights of the people and disfigure their constitutional heritage. 

In the first place, it is necessary to point out that this bill was inspired by the 
fact that its sponsor disagrees with certain decisions of the United States Su- 
preme Court in five specific areas. It could hardly be denied that Senator Jen- 
ner would not seek to alter the jurisdiction of the Court if the decisions which 
inspired the bill went the other way. Senator Jenner, in effect, is in the posi- 
tion of a disappointed litigant who, having lost in the court, transfers his attack 
from his opponent to the tribunal which has rejected his claim. Wholly apart 
from the merits of the bill, we think that the judicial process is seriously 
threatened by any attempt to shrink or alter the jurisdiction of a court because 
one disagrees with its conclusions. 

Our American judicial system could not operate on such a principle. It isa 
fundamental premise of the American democracy that when we entrust a deci- 
sion to a tribunal we have a choice of either accepting it or appealing. When 
the highest tribunal in the land hands down its decision, that is the end of the 
matter. Whether we like it or not, as good citizens we must abide by the re- 
sult. Our remedy is not to deprive the Court of jurisdiction in future cases, but 
to seek to change the law. It seems quite evident that Senator Jenner is un- 
willing to change the law with respect to the five areas in which he would have 
preferred a different result by the Supreme Court. He apparently has no con- 
fidence in his ability to persuade the Congress of the United States, for ex- 
ample, that there should be no judicial review of a conviction for contempt of 
Congress. Instead of proceeding in a democratic way of seeking a change in 
the law, he has sought instead to tamper with our judicial system. 

We could hardly exaggerate the tremendous consequences which would flow 
from Senator Jenner’s proposal. What would happen to our judicial system 
if it were possible to deprive a court of jurisdiction merely because of a dis- 
agreement with its decisions? This form of political blackmail would inject 
into the entire judicial process a consideration so hostile to fair adjudication 
as to disrupt the judicial process entirely. And what would happen to the 
confidence in our courts if a litigant knew that the vindication of his rights 
depended not only upon his ability to convince the judge that the law is on his 
side, but also upon his ability to convince Congress that it should not deprive 
the court of jurisdiction. 

Indeed, if we accepted Senator Jenner’s approach to the courts, our powerful 
corporations could ignore the laws restraining activities such as the antitrust 
laws and then obtain the passage of bills limiting or abolishing the jurisdiction 
of the courts to do justice to their victims. If America is to remain democratic, 
the courts must never be permitted to become the pawns of political maneuvers. 
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It cannot be too often repeated that the American democratic system functions 
through an apparatus of checks and balances. It has been true from the very 
beginning that our governmental process requires the complete and unimpaired 
functioning with equal strength and vigor of the legislative, the executive, and 
judicial arms of Government. Senator Jenner here seeks to strengthen one arm 
of the Government at the expense of another. For it cannot be denied that 
what Senator Jenner is doing in this proposed bill is not merely to weaken the 
power of our High Court, but to strengthen the power and discretion of the 
executive arms of the Federal and State Government to function without regard 
to full judicial scrutiny. Moreover, without Supreme Court review uniformity 
would be impossible. The state of the law would be different and diverse, de- 
pending upon accidents of geography. 

This proposal would destroy our traditional structure of government in still 
another way. It would, for certain purposes, convert intermediate courts into 
courts of last resort. This not only violates our traditional court system, but is 
also quite irrational. If judicial review is proper to check arbitrary and un- 
constitutional executive action, then why is not full judicial review proper? 
Senator Jenner, in effect, is saying that he would like the courts to review exec- 
utive action in the five indicated fields, but that he would withhold from such 
review the action of the Supreme Court. In other words, Senator Jenner would 
like a judicial review to the extent that he is hopeful it will be favorable to 
executive action, rather than hostile to it. But to permit judicial review without 
the final action of the Supreme Court is like the circus stunt of sawing a woman 
in half. Our system of judicial review contemplates an appeal to the Supreme 
Court as a final stage in the judicial process. No logic justifies cutting off 
judicial review at some stage short of that. And, of course, there is no logic 
in the Senator’s proposal except the hope that by thus truncating judicial review, 
reactionary laws invasive of civil liberties will obtain judicial sanction. Sena- 
tor Jenner wants to eat his cake and have it too. 

Senator Jenner knows full well that if he made the logical proposal of with- 
holding judicial review entirely from executive actions of the kind covered by 
his bill, that everyone with a common voice would denounce this proposal as 
grossly unconstitutional and as a step toward tyranny. Every schoolboy knows 
that under our American system, no man can be injured without an appeal to 
the courts. Senator Jenner knows this too. He therefore proposes that the 
executive actions which injure individuals be judicially reviewed, at least suffi- 
ciently to appear to satisfy the requirements of due process of law, but not 
sufficiently to do full justice or even to give the appearance of doing full justice. 
We think that any proposal which would deprive the highest court of our land 
of the power and jurisdiction to review Federal action or to enforce federally 
protected rights would require a constitutional amendment. More than this, it 
would be a retrogressive step of the most gross character and one which would 
shame us at home and belittle us abroad. 

But when we consider the precise areas which would be affected by this 
bizarre proposal, we must readily recognize that its adoption would permanently 
disfigure our constitutional system. The first proposal, as we have indicated, de- 
prives the Supreme Court of jurisdiction to examine the conduct, jurisdiction, 
or activities of congressional committees, or the validity of convictions for con- 
tempt. Here, on its face, is a flagrant violation of the principle of separation 
of powers. Under our system of government, the functions of the legislature, 
whether it takes the form of legislative investigation or a statute, have been 
historically subject to full judicial scrutiny. The mind of man has devised no 
better way for checking upon legislative tyranny than by subjecting the acts 
of the legislature to the scrutiny of courts in order to determine whether they 
conform to the requirements of the Constitution and of fair play. This proposal 
by barring the most respected tribunal in the land from examining legislative 
abuses at the investigative level, is a step toward legislative tyranny. More 
than this it reflects a curious lack of confidence in the willingness of the legisla- 
ture to submit its actions to the review of a court. 

The second portion of Senator Jenner’s proposal in this area would deny 
an appeal to the Supreme Court by any individual charged with the crime of 
contempt of Congress. This can only be characterized as a monstrous pro- 
posal. Senator Jenner thinks that a congressional committee should have sub- 
pena power and the power of exacting compulsory disclosure from witnesses 
who appear before it by threatening them with jail for refusal to comply with 
the directives of a congressional committee. He is ready to send a man to jail 
for refusing to obey a congressional committee, but he is unwilling to permit 
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the most important tribunal in the Nation to determine whether that contempt 
eonviction is in full accord with the Constitution of the United States, and the 
mandate creating the congressional committee. In other words, Senator Jenner 
desires for congressional committees not only the right to act as judge, prose- 
cutor, and jury, but the right to prevent the victims of this injustice from seeking 
relief elsewhere. 

No one would seriously argue that an individual convicted under any other 
criminal statute should not have the right to seek relief in the Supreme Court. 
But why should a car thief, a drug purveyor, a person engaged in a conspiracy 
to use the mails to defraud, or a counterfeiter have the right to seek relief in 
the Supreme Court of the United States but not a man who refuses to submit to 
the abuses of a congressional committee? Under our system of law, does a nar- 
eotics seller have more rights than a witness in a congressional committee? Yet, 
this would be exactly the result of Senator Jenner’s proposal. Here, as else- 
where, this measure constitutes a denial of equal protection of the laws. 

The second area in which Senator Jenner would deny Supreme Court review 
covers discharge by the executive branch of the Government of employees for 
security reasons. An employee who is discharged for incompetence, for absentee- 
ism, for drunkenness, or for forging expense vouchers, presumably continues to 
have a right to test the validity of his discharge through our court system to the 
highest Court of the land. But an individual who is discharged for “security” 
reasons is placed in a special category. This is absurd. 

Employees who are discharged for security reasons are the very ones who have 
the greatest need of judicial protection. Everyone knows that security dis- 
charges are frequently based upon exaggerated charges, rumors, and the falsified 
evidence of paid informers. One could hardly conceive of an area in which the 
judicial function has a more appropriate role. Besides, discharges of this sort 
characteristically involve an assertion by the employee of the protected freedoms. 
Innocent activities of speech, press, and assembly which have a preferred place 
in our constitutional system are frequently converted into evidence of sinister 
and disloyal activities by men who fall prey to panic, witch hunting, and hysteria. 
It is the function of the courts in cases of this kind to protect the individual 
against the denial of his fundamental rights. 

As a matter of fact, the Supreme Court has a special responsibility in this 
area. The Supreme Court cannot be deprived of jurisdiction to determine 
whether an individual has been deprived of his protected freedoms without seri- 
ously jeopardizing the integrity of those freedoms. This is so for a number of 
reasons. In the first place, legislatures are the poorest judges of the necessity 
or justification for invading basic freedoms. The emotion engendered against 
unpopular minorities makes it imperative that some external agency such as the 
courts function vigilantly to see to it that the holding of minority views will 
be protected against emotion and fear. The Supreme Court is in an ideal posi- 
tion to serve this function because of its nonpolitical composition removed from 
the winds of controversy. 

In addition, the fullest protection of human rights requires a tribunal which 
in its composition and geographical location is not affected by local insular pre- 
judice. I very seriously doubt whether the whole struggle to achieve civil rights 
for the Negroes of this country could have been advanced to its present stage if 
the rights upon which this struggle depends were confided exclusively to local 
appellate courts. Only a court with a national outlook can completely free 
itself of passion and prejudice. 

The third area in which Senator Jenner’s proposal to shrink the jurisdiction 
of the Supreme Court would operate is that of State regulation of subversive 
activities within the various States of the Union. This proposal would not deny 
jurisdiction to the Supreme Court to review State regulations of car thefts, or 
grape marketing, wheat storage, or kidnapping. But the proposal singles out 
subversive activities from which to bar the review of the Supreme Court. Here 
again, Senator Jenner’s proposal would be disastrous. Certainly an individual 
convicted for sedition in a State court is just as much entitled to have his con- 
viction reviewed as a gangster indicted for kidnapping. 

One of the most important areas for the exercise of the Supreme Court juris- 
diction today is that of umpiring conflicts between the Federal and State Govern- 
ments. As everyone knows, the Federal system could not flexibly respond to 
changing times without the periodic supervision by the Supreme Court of the 
relationships between State and Federal regulation. The difficulties which are 
posed by overlapping, concurrent and inconsistent regulations on the Federal and 
State levels fall uniquely within the province of the Supreme Court. Indeed, it 
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is indefensible to say that it is permissible for the Supreme Court to apply 
judicial therapy to conflicts between Federal and State marketing systems, but 
not to conflicts between Federal and State antisubversive systems. If one were 
to approach the problem logically, one would be forced to recognize that the 
control of so-called subversion imperatively requires the supervision of the 
Supreme Court not only for the avoidance of conflicts between Federal and State 
regulations, but for the protection of those precious rights of speech, press, and 
assembly by which we live as a people. 

The fourth subdivision of Senator Jenner’s bill would deprive the Supreme 
Court of jurisdiction to review any kind of action of a local school board or board 
of education or a related body dealing with subversive activities in its teaching 
body. In other words, the Supreme Court can go on, as in the past, reviewing all 
kinds of actions of a school board, but not those dealing with “subversive activi- 
ties in its teaching body.” Nowhere does the bill explain why a teacher charged 
with subversion has fewer rights against his employer than anybody else would 
have. It seems to be a premise of the bill that the mere charge of subversion is 
sufficient to remove a victim from the protection of the Constitution. In addi- 
tion, under this proposal a school board could decide that a teacher who refused 
to teach pursuant to a religious creed was subversive. Although before the pas- 
sage of this law the Supreme Court would hold that such a regulation to be 
violative of the separation between church and state, this provision would open 
the door to religious bigotry by denying the Supreme Court jurisdiction to deter- 
mine its validity under the first amendment. 

Finally, this bill broadly bars the United States Supreme Court from jurisdic- 
tion to examine or review any regulation pertaining to the admission of persons 
to practice law within a State. Under this provision, a State board of bar exam- 
iners could rule that all Catholics or all Jews are not eligible to practice law 
within the State. Such a regulation would today be promptly struck down by 
the Supreme Court as a gross invasion of protected freedoms. This bill would 
prevent the Supreme Court from requiring that the precious right to practice a 
profession be granted impartially and without discrimination and without in- 
vasion of rights protected by the Constitution. This undemocratic result should 
not be countenanced just because Senator Jenner is mad at the Supreme Court. 


SHREvEPORT, LA., March 5, 1958. 
Mr. J. G. SourwInNe, 
Chief Counsel, Senate Internal Security Subcommittee, 
Senate Office Building, Washington, D. C. 


Dear Mr. Sourwtne: When I testified before the subcommittee on Friday last, 
you questioned me with reference to the power of the Congress to pass the Jenner 
bill. While there was then and is now no doubt in my mind that the power 
and authority to enact the bill exists, I had not studied the law bearing upon 
the point prior to giving my testimony. 

Since returning to my office I have reread the Constitution and studied the 
law to some extent. In the first place where language is included in a Con- 
stitution it is presumed it is placed there for a purpose. Accordingly, the clause 
“With such Exceptions, and under such Regulations as the Congress shall make” 
has meaning and is just as much a part of the Constitution as any language in 
the section. A fair interpretation would be that the framers intended the 
Supreme Court to have the jurisdiction set forth in Congress but that freedom 
of action was given to the Congress to alter this jurisdiction. Presumably such 
authority was given because the framers thought that situations such as exist 
today might occur. Be that as it may, we find that the law as set forth in 
36 C. J. S. Federal Courts, section 199, that the Court has only such jurisdiction 
as is affirmatively conferred by the Congress. The section reads in part as 
follows: 

“Such appellate powers as are given to the Supreme Court by the Federal Con- 
stitution are limited and regulated by acts of Congress and must be exercised 
in accordance with such regulations, and no appellate jurisdiction in a given 
case can be exercised by the Supreme Court if Congress has made no provision 
therefor. By statute (28 U. S. C. A., sees. 344-350), Congress has specified the 
appellate jurisdiction of the Supreme Court, and the effect is to deny by implica- 
tion all appellate jurisdiction which is not affirmatively conferred. Congréss 
may give the Supreme Court appellate jurisdiction in respect of matters as to 
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which, under the Constitution, it has original jurisdiction, but jurisdiction granted 
as original cannot be exercised as appellate.” 

In support of the portion of the text above quoted, are cited several recent 
decisions of the Supreme Court of the United States. 

On my return to Shreveport, I read an editorial which appeared in the Shreve- 
port Times, Sunday, March 2. I enclose it herewith. If it is possible will you 
cause this letter and the editorial to be included in the record? 

With kindest regards, I am 

Very truly yours, 
Rosert G. CHANDLER. 


{From the Shreveport Times, March 2, 1958] 
Tue COURT AND THE JENNER BILL 


A bill by Republican Senator Jenner, of Indiana, to limit in certain respects 
the appellate jurisdiction of the United States Supreme Court is before the 
Senate Judiciary Committee. The Constitution specifically spells out power to 
Congress to establish the appellate powers of Federal courts. 

The bill is being attacked by self-styled liberals and leftists of the press, air, 
and soapbox with great vim. To hear them talk, one would think that Senator 
Jenner had fired a whole flock of hydrogen missiles at American freedom with 
the intent of bringing about complete destruction. 

The Washington Post says: “What it (the Jenner bill) means is that the 
Senator wishes to discipline the Court for handing down various liberal decisions 
with which he disagrees and to prevent it from deciding similar cases in the 
future.” 

The Denver Post, which is just as ultraliberal and off center in the West 
as the Washington Post is in the East, refers to the Jenner bill as: “* * * a 
measure designed to punish the United States Supreme Court for making de- 
cisions With which the Senator from Indiana does not agree.” 

The similarity of the phraseology used by the two Posts—Denver and Wash- 
ington, entirely unrelated to each other—is striking. It shows the manner in 
which self-styled liberal thinking that usually is far from real liberalism always 
trickles down to the same level no matter how many may be the directions from 
which it flows. 

The Jenner bill is in no way an effort by Senator Jenner to punish the Supreme 
Court or anybody for decisions with which he disagrees. The decisions which 
brought about the Jenner bill have been disagreed with by many of the most 
respected constitutional lawyers in the Nation as well as by bar associations and 
bar association committees making special studies of them. 

These decisions are, particularly, decisions which have the effect of aiding and 
abetting underworld criminals such as rapists, and especially Communists and 
enemy agents seeking or advocating overthrow of the Government of the United 
States by force. They include also such decisions as the Nelson ruling, which 
deprived States of the right to establish laws protecting themselves from espio- 
nage and sedition. 

Specifically, the Jenner bill would deprive the Supreme Court of appellate— 
appeal, review—authority in five types of cases as follows: 

1. Congressional committee investigations where Congress itself has exercised 
its constitutional authority to investigate and to establish conditions under which 
the investigations should be held. 

2. Cases in which the executive department of the Federal Government has 
esablished security procedures to protect itself, the Government, and the Nation 
against enemy infiltration or activities and has dismissed Government employees 
under these security regulations. 

3. Cases in which a State has established laws to protect itself against treason 
and espionage. 

4. Cases in which properly and constitutionally established local authority, 
such as school boards, have discharged schoolteachers under security regulations 
established by those authorities. 

5. Cases in which States have established laws or regulations denying licenses 
to practice law because of Communist activities or sympathies of the would-be 
licensee. 

All of these five categories could be kicked around considerably. But the fact 
remains that in a series of many decisions covering all five, and sometimes overlap- 
ping into others, the Supreme Court has weakened national security tremen- 








624 LIMITATION OF APPELLATE JURISDICTION 


dously—especially in the field of protection against Communist infiltration into 
the Government, which provenly became somewhat rampant during the Roosevelt 
and Truman administrations. 

It also has weakened local police authority in a manner to aid and encourage 
crime. 

Congress always has been reluctant to limit appeal and review authority of the 
Federal courts, although it did so in one case shortly after the Civil War. But 
a situation has been reached now where members of the Supreme Court itself 
have accused the Court of legislating when its duties constitutionally are con- 
fined to adjudicating, and of intruding also int» the executive branch of the 
Government when each of the three branches of the Government are supposed to 
be separate and independent from the other. 

The Court has been accused also by bar associntions and similar groups, as 
well as by members of State and Federal bench, of amending the Constitution 
and rewriting it, an authority that rests soley with the people themselves. 

If these accusations had come from one case or a few cases, they might be by- 
passed as no more than teapot tempests. But they have been coming in an ever- 
increasing stream for a number of years and even under a certain amount of 
changing personnel on the Court. 

Probably Senator Jenner’s bill should not be passed exactly as written. 
Rarely, indeed, can any bill of this type be looked on as subject to no change or 
alteration. But, since the Supreme Court will not restrain itself, the principle 
of the Jenner bill that Congress must compel restraint certainly is sound. 


THE AMERICAN LEGION, DEPARTMENT OF WISCONSIN, 
Menomonie, Wis. 
Senator JAMES O. EASTLAND, 
Chairman, Senate Internal Security Subcommittee, 
Senate Office Building, Washington, D.C. 

Drar SENATOR EASTLAND: As national executive committeeman for the Ameri- 
can Legion Department of Wisconsin, I would like to register my approval and 
support of Senate bill 2646, “To limit appellate jurisdiction of the Supreme 
Court,” as introduced by William E. Jenner. As you know, the American Legion, 
by action of its national convention and otherwise is on record in support of 
this proposed legislation and we believe early action on the part of Congress is 
important. 

May I respectfully suggest a possible amendment of item (4) of the suggested 
paragraph 1258 by adding the words immediately following “in its teaching 
body” the following: “or otherwise to the full extent of the body’s authority 
and jurisdiction.” 

We believe the amendment would strengthen the position that some educa- 
tional bodies might take to combat subversive influence and propaganda. 

Your consideration and that of your committee will be greatly appreciated. 

Yours very truly, 
G. E. SIPPLe, 
National Executive Committeeman. 


Senator JENNER. We will stand in recess until 2 o’clock this after- 
noon. 

(Whereupon, at 12:10 p. m., the committee recessed, to reconvene 
at 2 p. m., this same day.) 


AFTERNOON SESSION 


Senator JENNER. The committee will come to order. 

Mr. John Crippen, executive secretary of the Anti-Communist 
League of America. Ishe present? John Crippen ? 

( No response. ) 

Senator JENNER. Do you have anything from him? 

Mr. Sovrwrye. I understood Mr. Crippen would be here. 

Senator JENNER. Do you have a statement or anything that you 
might put in the record ? 
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Mr. Sourwtne. I must apologize. I have a telegram which just 
came in—I had not read it. Mr. Crippen says, “I deeply regret in- 
ability to be with you due to sudden attack of flu,” and asks that his 
statement be put in the record. 

Senator Jenner. All right. Mr. Crippen’s statement will go in 
the record and become a part of the official record of this committee. 

(The document referred to is as follows:) 


ANTI-COMMUNIST LEAGUE OF AMERICA, 

Park Ridge, IU., February 2, 1958. 
Mr. SourwI1NnE: Please pardon the yellow pages. I worked on this almost all 
night Sunday, in order to fulfill my promise; but ran out of white paper during 
the night. I hope the committee will also, in this case, be a little lenient with 

my typing, which is hardly professional. 
Kindest regards, 
JOHN K. Crippen, Executive Secretary. 


STATEMENT BY JOHN K. CRIPPEN ON SENATE BILL BS. 2646 


I consider it an honor and privilege to be allowed to present my views on the 
Jenner bill, S. 2646, a bill to limit the appellate jurisdiction of the Supreme 
Court of the United States. I am here as a private citizen, and also as an 
officer of the anti-Communist League of America. This organization, though 
not large in itself, remains in close contact with a very large number of 
Americans through membership and participation in most of the larger right- 
wing organizations. Indirectly, therefore, the league may be said to be a large 
organization, 

The directors are T. W. Miller, a Chicago attorney, Anna O. Nisbet of Bing- 
hamton, N. Y., C. O. Garshwiler of Fullerton, Calif., a publisher of right-wing 
educational material, Robert B Taft, treasurer and, incidentally a cousin of 
the late Senator Taft, the Honorable John Unger, judge of the probate court, Dan- 
ville, Ill., our general counsel and chairman of one of our committees, and 
myself as executive secretary. 

One of the primary purposes of the league is support of both State and 
National representatives of our Government, and of our security agencies. We 
place particular emphasis upon basic Americanism and, therefore, anticom- 
munism. The two terms are to us synonymous. We believe that it is not 
enough to be non-Communist in the present state of world turmoil; that a 
useful citizen must be definitely and completely anti-Communist in order to 
fulfill the requirements of good citizenship. 

In addition to our American membership and affiliates, we have several 
foreign affiliates. One of these gentlemen, by the way, recently met and talked 
with several Members of Congress. He is from Munich, Germany, and is an 
international authority on communism—particularly as it affects the European 
scene. We also have affiliates on Formosa, and in other foreign countries. 
The functions of such affiliation and memberships is to exchange views, factual 
information, documentation and data on the world Communist conspiracy, and 
to aid in the proper utilization of such material, by placing it in the hands of 
those individuals whom we feel are doing the best job in their own particular 
fields of anticommunism. 

We are strictly an activist organization, prefering to work with and through 
well-established groups, organizations, or units, publications, religious entities, 
publishers or columnists or others whom we have found to be consistently and 
effectively anti-Communist. 

We have therefore followed with great interest the two current bills in the 
House and in the Senate—the so-called Walter omnibus bill, H. R. 9937, and the 
Jenner bill, S. 2646, in the Senate. I do not set myself up as a legal authority ; 
we rely heavily upon legal opinions of others in our organization. But upon a query 
to many of our committee chairmen and our board of directors, I find an almost 
unanimous agreement upon the need for passage of these two bills, H. R. 9937, 
and the Jenner bill, S. 2646. Among the individuals named I find almost complete 
agreement and accord for the dire need for such laws, as well as agreement in 
the “letter and spirit” of them both. However, I shall here confine my fur- 
ther remarks to the Jenner bill, S. 2646—a bill to limit the appelate jurisdiction 
of the United States Supreme Court. 
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We have followed—that is most of the membership of the league—the progress 
of this bill, the reason for its being brought into existence, as these reasons were 
brought to light during lengthy hearings of this committee, and in the question- 
ing and cross-examination of both friendly and unfriendly witnesses demon- 
strated the very great need for such a bill. In the near 20 months of Supreme 
Court decisions which gave us 10 major decisions (and many minor ones) per- 
taining to the Communist and subversive movements in America, or activities 
of the same, we have witnessed the development of certain patterns of sub- 
version, as they were unfolded during the hearings. Each of the 10 major de- 
cisions, and particularly 3 of them, the Watkins, Jencks, and Steve Nelson 
decisions, were brought into the hearings through various and sundry state- 
ments of the witnesses and development of their attitudes in defying the Senate 
Internal Security Subcommittee. 

The writer noted that a few bar groups have opposed the above bill. IT also 
noted with great consternation that the Chicago Tribune—normally preponder- 
ently right-wing—has voiced some opposition which I believe is based upon 
totally unfounded reasoning. This opposition—where we had hoped to find 
strong support for the needed measure—actually prompted my final decision to 
come to Washington in support of the measure. But, I assure you, that support 
will be received in many other quarters. I am by no means speaking as a lone 
individual. We need great strength in combating the leftward trend of our 
Supreme Court, which S. 2646 was formulated to combat. 

Judge John Unger of Danville, Ill., general counsel of the league, engaged in 
a campaign for reelection on the Republican ticket, and therefore is unable to 
accompany me as he had wished to do. Nevertheless—busy a man though he 
is—he did some important legal research upon the subject of appellate juris- 
diction which I believe, at this point, may well be stressed. 

“The best help I can give the league on the Jenner bill from a legal stand- 
point,’ Judge Unger writes, “is the following which has the dual advantage of 
(1) being from an official Government publication: The Constitution of the 
United States, Analysis and Interpretation, United States Government Printing 
Office, Washington, 1953, 82d Congress, 2d session, Senate Document No. 170. 
Prepared by the Legislative Reference Service, Library of Congress, Hdward 
S. Corwin, editor, 614 pages, the Appellate Jurisdiction of the Supreme Court 
and (2) it was written by Prof. Edward S. Corwin-——the great authority, ac- 
cording to the liberals.” 

Before quoting the article by Corwin, cited by Judge Unger, I should like to 
insert parenthetically that the opinion he presents harkens back to a time when 
the modern Supreme Court had not gone so completely “modern,” following 
the trend of so-called modern republicanism under Earl Warren. 

Corwin, and other liberals, would not and in fact do not regard today the 
Supreme Court in exactly the same light as in 19538, nor accept the same view 
expounded by a more sober Corwin in 1953. Here I quote: 

“Unlike its original jurisdiction, the appellate jurisdiction of the Supreme 
Court is subject to control by Congress in the exercise of the broadest discretion. 
Although the provisions of article III seem, superficially at least, to imply that 
its appellate jurisdiction would flow direetly from the Constitution until Con- 
gress should by positive enactment make exceptions to it, rulings of the Court 
since 1796 establish the contrary rule. 

“Consequently,” continues Mr. Corwin, “before the Supreme Court can exer- 
cise appellate jurisdiction, an act of Congress must have bestowed upon it, and 
affirmative bestowals of jurisdiction are interpreted as exclusive in nature so as 
to constitute an exception to all other cases. This rule was first applied in 
Wiscart v. Dauchy, where the Court held that in the absence of a statute pre- 
seribing a rule for appellate proceedings, the Court lacked jurisdiction. It was 
further stated that if a rule were prescribed, the Court could not depart from 
it. Fourteen years later, Chief Justice Marshall observed for the Court that 
its appellate jurisdiction is derived from the Constitution, but proceeded never- 
theless to hold that an affirmative bestowal of appellate jurisdiction by Congress 
which made no express exceptions to it implied a denial to all others.” 

Now follows the most important part of the article, derived from the famous 
McCardle case: “The power of Congress to make exceptions to the Court’s appel- 
late jurisdiction has thus become, in effect, a plenary power to bestow, withhold. 
and withdraw appellate jurisdiction, even to the point of its abolition. And this 
power extends to the withdrawal of appellate jurisdiction even in pending cases.” 

Illustrating the power of Congress to withhold and vary appellate jurisdiction, 
I quote: “In the notable case of Er parte McCardle, a Mississippi newspaper edi- 
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tor who was being held in custody by the military authorities acting under the 
authority of the Reconstruction acts filed a petition for a writ of habeas corpus 
in the circuit court for southern Mississippi. He alleged unlawful restraint 
and challenged the validity of the Reconstruction statutes. The writ was issued. 
but after a hearing, the prisoner was remanded to the custody of the military 
authorities. McCardle then appealed to the Supreme Court, which denied a 
motion to dismiss the appeal, heard arguments on the merits of the case, and 
took it under advisement. 

“Before a conference could be held, Congress enacted a statute withdrawing 
appellate jurisidiction from the Court in the appeal for want of jurisdiction. 
Chief Justice Chase, speaking for the Court, said: ‘Without jurisdiction the 
Court cannot proceed at all in any cause. Jurisdiction is the power to declare 
the law, and when it ceases to exist, the only function remaining to the Court 
is that of announcing the fact and dismissing the cause.’ ” 

This is a good view, a basic, proconstitutional view. It stresses the fact that 
the Supreme Court cannot derive its powers from other than the jurisdiction 
which is vested in it by the Congress of the United States. This, in essence, it 
seems to me as a layman, is one of the important checks and balances which 
pervades both the letter and the spirit of our great Constitution. And it would 
further seem that at this particular time in our national history, beset with 
communism from within and from without, at this particular time it is impera- 
tive that Congress shall exercise its right to limit the appellate jurisdiction of 
the Supreme Court. 

The Honorable William A. Jenner, author of S. 2646, has expressed the need 
in far better language than I could hope to do. A careful reading of his speech 
of August 7, 1957, before the Subcommittee To Investigate the Administration 
of the Internal Sggurity Act and Other Internal Security Laws shows in poignant 
detail the urgent need for enactment of such legislation as S. 2646 provides. 

Senator Jenner poignantly summarizes this need on page 3 of the record of the 
above hearing with these words: “By some of these decisions, antisubversive laws 
and regulations have been rendered ineffective. States have been denied the 
right to fight subversion, and have been denied the right to bar Communists from 
practicing law. Violators of Federal antisubversive laws have been turned loose 
on flimsy technicalities. Confidential files of the FBI and other investigative 
and law-enforcement agencies have been opened up to fishing expeditions by 
defendants and their counsel. The Court has challenged the authority of Con- 
gress to decide upon the scope of its own investigations and the right of a con- 
gressional committee to make up its own mind about what questions to ask its 
witnesses.” > 

These are serious charges, gentlemen, and you who are charged with the deep 
responsibility of guarding those checks and balances which our Constitution 
provided against the subverting of our Cosntitution know that Senator Jenner’s 
words by no means underestimate the seriousness of the situation today. 

It will not be necessary to review here—as you gentlemen are very familiar, 
I assume, with the proposed law—the exact provisions of 2646. But, briefly, for 
the record, I believe it is germane to state that the five provisions of 8S. 2646 
grew directly out of a prolonged and careful series of hearings, by this com- 
mittee, and a studious review of the implications of testimony by witnesses 
before this committee, (as well as study of other factors and documents) which 
showed a direct correlation between the rulings of the Supreme Court and the 
behavior of Reds, pinks, and other witnesses during the hearings. These dem- 
onstrated conclusively the need of the five provisions set forth in the Jenner bill. 

As you well know, these provisions include withdrawal of appellate jurisdiction 
in cases involving contempt of Congress; administration of programs involving 
elimination from services as employees to the executive branch of individuals 
whose retention may impair the security of the United States Government: 
statutes or executive regulations of any State pertaining to subversive activities 
within such State; laws and regulations concerning subversive activities in its 
teaching bodies; or laws, rules, or regulations of State boards of bar examiners 
pertaining to the admission of persons to practice law within such States. 

In these cases, and only these cases, the Congress, in enactment of S. 2646 
would simply say to the Supreme Court: These do not come within the scope 
of your jurisdiction. The law, I might add, in the opinion of numerous indi- 
viduals and legal authorities, set forth in hundreds of rightwing journals such 
as National Review, is well written, simple, effective—and in fact is so simple 
that even the current “Warren Supreme Court” should be able to comprehend 
its meaning and its intent. 
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I doubt that many of the editors and profusive sob sisters who have railed 
against 8S. 2646 have followed in great detail, as have most of the members of the 
league, for example, the Senate and House hearings which preceeded the writing 
of this law by the eminent lawyer and Senator, the Honorable William A. Jenner. 
If they had, they would have seen that the great volume of testimony which 
resulted finally in this proposed law were aimed at correcting some of the most 
serious flaws in our present system in the prosecution of the Communist con- 
Spiracy. 

They would have noted, as I and thousands of other Americans have noted, the 
growing contempt, arrogance, and insulting behavior of witnesses summoned be- 
fore the Senate and House committees. They would have viewed with dismay the 
prolific quotations from late decisions, such as the Steve Nelson case, the Service 
v. Dulles, the Slochower, Konigsberg, Jencks, Watkins, and other famous—or 
infamous, as I prefer to call them—decisions. 

Then, there has been a long parade of noncooperative witnesses and the open 
badgering of patriotic Americans who wished to testify against communism 
and Communists and “small-a Americans,” by a new cult of “America Lasters” 
which these Supreme Court decisions have favored. The ever-growing ranks of 
fifth amendmenters, and others who now invoke the first and second amend- 
ments as well, harkening to late Supreme Court decisions, and the crop of 
professional Red or Pink crybaby witnesses is enough to make the blood of any 
decent American hit near boiling point. 

We are being taxed—almost beyond our ability to pay—to fight or “contain” 
communism, both here and abroad. What an irony, what a mockery if we 
continue to spend up to the very moon if we do not take the simple and ele- 
mentary step of protecting ourselves against the decisions of our own Supreme 
Court—decisions which have, under ‘“One-World-Warren’—been more helpful 
to the Communist Party than any other single series of acts Within our gener- 
ation. 

My good friend, Dr. Fred Schwarz of Australia, has reminded you gentlemen, 
and our country, of the dire menace which faces us. Daily, over the radio, TV, 
and in all the newspapers and magazines, we are told of the need of combatting 
it. What a farce—if we gladly tighten our belts, and load our economy with 
billions for defense spending if our very laws are to be used to help the com- 
munist conspiracy gain greater momentum right within the very orbit of our 
national existence. I have long held—and thousands of Americans share this 
view—that we could greatly lower our cost of fighting communism, and do it 
far more effectively, if we would just simply take the offensive view against 
it. Their onslaughts in America are largely legalistic, as any expert will tell 
you; and what better place to secure those onslaughts than in the highest courts 
of our land. 

A Supreme Court Justice once facetiously stated that law is what the Su- 
preme Court says it is. Now, it would appear, we have in existence elements 
of the Warren court which takes this view all too seriously, contemptuous, it 
would seem, of the power vested in our Congress to right this serious injustice 
through the simple expedients of either impeachment proceedings against cer- 
tain of the justices, or a law which simply takes out of their hands those cases 
involving subversion which they have proven themselves eminently unqualified 
to handle. The latter course, under 8. 2646, is obviously the more direct and 
logical one today. It is simple, certain, and direct. We in the League like 
direct and effective measures. 

Even a fourth grader should know that the Supreme Court has no other 
function than to determine the constitutionality of a case. But when that 
Court has, in case after Case, taken unto itself the actual rewriting of our Con- 
stitution, has substituted itself for a jury, has rewritten law of the lower courts, 
in one case basing its decision upon the whimsy of an alien social scientist 
who has openly opposed the system of our country and its Government; when 
it has refused to review cases where an anti-Communist viewpoint might be 
served, but readily reviewed Cases when the pro-Communist view is evident, 
and receives special treatment—then, indeed, it is high time that rapid and 
effective steps be taken to correct the flagrant and usurped power which a 
power-hungry Court has delegated to itself. 

When the Supreme Court favors rummaging through FBI files by those very 
subversive individuals it is in existence to protect us against, when it clearly 
legislates against basic State sovereignty, when it rules that communism is not 
a crime until the conspirators are caught after successfully concluding their 
crimes, when it rules that the Justice Department and the FBI, the Attorney- 
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General, the House and Senate Committees fighting subversion, the State courts, 
and all others must bow to new rules and new regulations favoring communism— 
then, gentlemen, it is time that something be done, and done with all possible 
speed. It seems to me, and the others whom I represent, that 8. 2646 is a 
logical and sensible answer to the Supreme Court’s hungry and power-mad 
scramble for more power. 

The arguments of those who oppose 8. 2646 are to be expected in the leftwing 
press. And, make no mistake about it, that press and its sundry and varied 
stooges in America, is making an all-out effort to defeat S. 2646. These argu- 
ments are almost carbon copies of their arguments against the various anti- 
Communist measures such as the Smith Act, various registration and control 
acts and immigration acts written to guard us against both alien and domestic 
subversion. And they are heard in the leftwing press, and among its prolific 
stooges, with monotonous repetition. 

But all these arguments—in view of the truly desperate need for such secu- 
rity as 8.2646 would provide—are silly when compared with the stark, cold 
fact that we need such an act to guard against further wiping away of our 
constitutional safeguards. These arguments seem ridiculous, against the back- 
ground of the faits accompli of our enemy which 8S. 2646 would guard against. 

In reviewing a vast number of newspaper clips and writeups, both in the left- 
wing press and in some misguided rightwing journals as well, all of them can 
be summed up as follows: (1) That litigants in a dispute will, in specific 
cases involving subversion, “be deprived of the right to hear appeals from the 
decision of any public authority, Federal, State, or local, on any question con- 
cerning subversion”; and (2) “Who * * * can favor sacrificing the protection 
of a final appeal to the Supreme Court.” And there is a third argument, which 
will be handled later. 

The above two—believe it or not—are direct quotations from an editorial 
in, of all newspapers, the rightwing Chicago Tribune, from an editorial dated 
February 24, 1958, and headed “A Dangerous Bill.” The third argument— 
consistently found in the leftwing press—is that removal of appellate juris- 
diction in these cases (as though such had never been accomplished before) 
might set a dangerous precedent, so that in the future our citizens might be 
deprived of the protection of the Supreme Court. 

The above constitutes practically the only case against S. 2646, and it is a 
flimsy case indeed. First of all, even if the above were conceded to be valid 
arguments, the dangers arising out of them would be infinitely less than the 
dangers of a continuing series of pro-Communist decisions in the highest court 
of our land. 

A close look at the arguments, too, reveals their weaknesses. The first 
argument, that litigants may be “deprived of the right to hear appeals from 
the decision of any public authority” is negated by the fact that supreme 
courts in general, and this Court in particular, often do refuse to review 
cases, and they need to give no reason for such refusal. I have already men- 
tioned that we know they have, for example, refused to review cases which 
might bear favorably upon anticommunism, and have selectively accepted cases 
whose decisions, as in the Steve Nelson case for example, have a far-reaching 
and adverse affect upon our costly struggle against the internal Communist 
conspiracy. 

Further, as only constitutionality should be involved, as it has not in the 
Warren court, it follows that in those cases involving subversion the individual 
through the whole system of the lower courts, including the State supreme 
court, has today a far better chance of a nonadverse decision, if law so justifies, 
in these lower courts. 

The second argument, in form of the question: “Who * * * can favor sacri- 
ficing the protection of a final appeal to the Supreme Court?” The answer 
seems to me to be painfully obvious. “What protection?” I would ask here: 
“What protection, in the Warren supreme court?” If, in questions involving 
subversion, the record clearly shows that protection has exclusively involved 
protection for the leftwing, I would say that is poor protection indeed, and 
that the lower courts had, in such cases, already demonstrated better fitness in 
handling of such cases. The protection here has been for the wrong litigants, 
against America, not for America. 

In addition, knowing the probable leftwing course that will be taken in the 
Warren court, litigants will probably hesitate to even take their case to that 
Court, if an anticommunist cause is to be served. The protection has truly been 
selective, by, for, and of the leftwing, and, therefore, against America. In all 
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other matters, of course, excepting those involved in subversion and the five types 
of specific cases related to the Jenner bill, the Supreme Court can and would still 
be provided for, as the Tribune so quaintly put it, “the protection of the final 
appeal.” 

Now, the last argument advanced by a few barristers and some newspapers 
(doubtless influenced by their own legal counsel, which in some cases extends into 
the ranks of the communistic National Lawyers’ Guild) that a dangerous prece- 
dent may be set for our future, can be handled with a very simple and elemental 
bit of logic. If, at some future date, Congress so wills it. and the Communist 
menace has faded beyond our horizons, Congress can take away as Congress can 
give—and the will of the people, expressed through C ay as readily 
repeal S. 2646 as it had enacted it. 

S. 2646 simply serves notice upon the Supreme Court, as Congress has always 
had the right to serve notice to any branch of our Government, that it does not 
have the right to review certain types of cases, simply stated, in five regions in 
which that Court had demonstrated its inability to handle these matters. Thus, 
if the Supreme Court demonstrates its selectivity in certain types of cases, let 
Congress, too, state that it shall repose its greater confidence in the lower courts, 
in the sovereign States, and in the people of those sovereign States, and se- 
lectively remove those cases beyond the jurisdiction of the Supreme Court which 
necessity and commonsense now demand. 

Ours is a battle of great proportions against the Communist menace. S. 2646 
skilfully and realistically recognizes that menace. And it would block further 
undermining of our national safety and security. It can help to return America 
to national sanity. It lays down tough rules for the enemy, in place of rules 
against Americans and our security. 

It is high time that we brought some hard-and-fast rules for the enemy, and 
it is a small price for our continuance as a Nation of law-abiding citizens. With- 
out 8S. 2646 I fear that our great Constitution and our Bill of Rights will be 
trampled to dust. But with S. 2646 our great Congress will have at last served 
notice upon our enemy, the Communists, that “You may no longer have the help 
of the Supreme Court of the United States.” Yes, 8. 2646 must pass. 


Senator Jenner. While we are waiting for Mr. Boudin, here are 
some letters, and I have indicated to you, Mr. Sourwine, the certain 
ones that I would like to go into the record and to become a part of the 
record. And since they are so voluminous—these are all letters in sup- 
port of this bil] from all over the United States, I will tum them over 
to you, and ask to make them a part of the official record. 

Mr. Sourwine. Yes, sir. 
(The documents referred to will be found in appendix ITT.) 





STATEMENT OF LEONARD B. BOUDIN, ATTORNEY, NEW YORK, N. Y. 


Senator Jenner. You may give the reporter your full name. 

Mr. Boupry. Leonard B. Boudin, B-o-u-d-i-n. 

Senator JENNER. Where do you reside? 

Mr. Bounty. Twenty-five Broad Street, Manhattan, N. Y. 

Senator Jenner. And you are an attorney ? 

Mr. Bouprn. Lam. 

Senator Jenner. Are you appearing here as an individual or are you 
representing some organization ? 

Mr. Boupin. Both. I am appearing here as a member of the bar 
of the Supreme Court and I represent—I am counsel for the Emer- 
gency Civil Liberties Committee. 

Senator JENNER. You may proceed. 

Do you have a prepared statement ? 

Mr. Bouprn. No, I will be brief and extemporaneous. 

Mr. Sourwrine. I want to ask you further questions. 

Are you the same Boudin who was a ihe of the executive board 
of the National Lawyers Guild? 
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Mr. Boupin. Yes, I was 

Mr. Sourwine. In 1956? 

Mr. Boupry. I am still a member of the National Lawyers Guild, but 
I am not a member of its national executive board. 

Mr. Sourwine. Are you the same Leonard B. Boudin who in 1941 
was 1 of 450 signers of a petition to the President and the Congress to 
defend the rights of the Communist Party ? 

Mr. Bounty. I think we have reference to the same document. It 
will be very helpful if someone would give it to me in the future, so I 
could be sure of it, but I think you are probably correct. And, of 
course, it referred not to upholding the Communist Party, but its legal 
rights as we understood them under the Constitution. 

Mr. Sourwine. And you are the same Leonard B. Boudin who in 
1940 was one of the petitioners in support of the eligibility of Com- 
munists to hold commissions as officers in the United States Army. 

Mr. Boupin. That I have no recollection of. 

Mr. Sourwine. Are you, sir, the same Leonard B. Boudin with 
respect to whom the Secretary of State advised the United States 
district court that he had information you had been a member of the 
Communist Party as late as 1950? 

Mr. Boupry. I am the same person—lI take it you will permit me to 
state 

Mr. Sourwine. That is the only question I asked. You may make 
any statement you want. 

Mr. Boupin. Let me state for the record I am the same Leonard 
Boudin who ultimately was successful in the court of appeals and 
received a passport from the Secretary of State, upon the Secre- 
tary’s Deputy’s understanding that I had never been a member of 
the Communist Party. 

Now I think my biography is clear enough. 

Senator JENNER. Proceed. 

Mr. Bouprn. Off the record ? 

Senator Jenner. Off the record. 

(Discussion off the record.) 

Senator Jenner. Back on the record. 

Mr. Sourwine. Would you prefer to be uninterrupted during your 
discourse, or if a question arises would you prefer to have it asked 
at the time ? 

Mr. Boupry. I suppose like all people who answer questions like 
ast you may interrupt if you wish; privately, of course, I would 
prefer not ic ve interrupted, but of course-—— 

Mr. Sourwine. I will try not to interrupt without good reason. 

Mr. Bounty. Fine. I want to approach the matter briefly, and 
from a purely technical point of view, Mr. Chairman, that is: This 
is basically a committee of lawyers, and other people have discussed 
the objectives of the bill, and have discussed the possible implication, 
I gather from the newspapers, on a political level. 

‘T am here wanting to ope the problem only from a technical 
point of view, and possibly to make some small contribution to a 

very important subject. 

Under the Constitution this i is, of course, a Government with three 
departments, and article 3, dealing with the judicial power, is the 
article which is in issue in the present case. 
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Article 3, of course, says that the we power of the United 
States shall be vested in one Supreme Court. 

The proponents of the bill presently under discussion rely upon 
the language appearing in the Constitution which says: 

In all the other Cases before mentioned, the supreme Court shall have appel- 
late Jurisdiction, both as to Law and Fact, with such Exceptions, and under 
such Regulations as the Congress shall make. 

And they read that provision as intending to permit a substantive 
subject to be taken out of the jurisdiction of the Supreme Court by 
appellate review. 

Now I think, on examining article 3 and the other provisions of the 
Constitution, the following reasons would argue against giving it 
that broad interpretation. And that what is really intended is a 
limitation upon procedural jurisdiction, procedural matters, rather 
than a limitation on the substantive powers of the Supreme Court. 

Mr. Sourwrne. Is there such a thing as procedural jurisdiction ? 

Mr. Bounpry. I think you are correct. The words should not be 
“procedural jurisdiction.” 

Mr. Sourwrne. “Procedural” and “jurisdiction” are two differ- 
ent 

Mr. Bouprn. You are absolutely correct. 

On reading article III, I should say, it is to determine, that is, 
the intention, matters of procedure for or to the extent that it will 
determine matters of jurisdiction, a division of authority between the 
State and Federal court. 

Mr. Sourwine. You mean that in the Constitution where it speaks 
of appellate jurisdiction it really means procedure with respect to the 
power of the Congress to make exceptions and regulations ? 

Mr. Bouprn. Yes. Quite right. 

Now this view is supported by the following facts: 

First, you will recall that, upon reading the proceedings in the 
Constitutional Convention, there is no discussion at all which would 
suggest that any tremendous power of this kind was to be given to the 
Congress and that, on the contrary, when a proposal was made read- 
ing that “The jurisdictional powers shall be exercised in such manner 
as the legislature direct,” that proposal was defeated by the Con- 
vention. 

Now the difficulty with the problem as we now look at it in 1958 
is that the Constitutional Convention was not confronted with a ques- 
tion of what jurisdiction to give to the Federal court which would be 
subject to review and what jurisdiction which would not be subject 
to review. The problem before the Convention was whether the Fed- 
eral court should be given any material jurisdiction, since most of 
the jurisdiction was expected to and, indeed, for the first years under 
our Constitution, come from the State courts. 

It was also recognized at that time that the supremacy clause of 
the Constitution would create the greatest problem and a problem 
which would have to be resolved by the Supreme Court. 

There is no suggestion, in analyzing the supremacy clause, that the 
decisions of the highest courts of the State would not be subject to 
review, and, indeed, the decisions of the higher courts of the State 
had to be subject to review by the Supreme Court under the conc eption 
of the problem as they then had it. In other words, they did not have 
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in 1789 the problem that we are now discussing, namely, shall the 
Federal court be regulated by the Supreme Court? The problem 
there was, shall we give any jurisdiction to the Federal district court, 
substantial j jurisdiction ? 

So far as the State courts are concerned, the courts which were in- 
tended to get the bulk of the jurisdiction, "those ‘courts under the su- 
premacy clause of the Constitution, would have to have their de- 
cisions reviewed by the United State Supreme Court, because it would 
be inconsistent for a Federal government to be created and to leave 
in the State court, even the highest State court, the power to determine 
questions of whether or not “the State law was in conflict with the 
Federal Constitution. 

Mr. SourwtneE. Subject to it 

Mr. Bounty. I refer to ultimate power. 

Mr. Sourwine. Except as to determination. 

Mr. Bouprn. The second reason why we state that the power to 
determine constitutional problems is inherent in this Constitution lies 
in article I, section 9 of the Constitution. 

Mr. Sourwrye. You mean the power of the United States Supreme 
Court to have appellate jurisdiction over constitutional problems is 
inherent in this Constitution ? 

Mr. Bouptn. Yes. May I continue? May I continue? 

Mr. Sourwine. With the exception that the Congress may make 
regulations and exceptions ? 

Mr. Bouprn. Yes. The reason why I believe the Supreme Court 
has to have appellate jurisdiction is because, if the Supreme Court 
did not have appellate jurisdiction so far as the restric tions oeag the 
States are concerned, which are referred to in artic I 
am referring to the prohibition against bills of attainder the State, 
or the prohibition against impairment of contract—there would be no 
way in which, after a State had spoken through its legislature and 
through its highest court, that the matter could get to the United 
States Supreme Court. The only way in which the Federal Govern- 
ment could protect its rights under the Federal Constitution as against 
the State—this, of course, deals with what is before it—is by an appe al 
from the State appellate court to the United States Supreme Court. 

I may say, thirdly, that the passage of the Bill of Rights, following 
the original promulgation of the Constitution, again necessitated an 
appeal to the highest tribunal in the country, ultimately, for the 
vindication of constiutional rights. 

Whether we regard that as necessary from the new matters to which 
the extension of jurisdictional power could apply or whether we regard 
the Bill of Rights as a pro tanto modification of the regulations 
provision, is a matter of argument. 

The fact is, (a) that the Federal court would have to protect the 
rights of citizens under the Bill of Rights, remembering the Bill of 
Rights was directed against the Federal Government. And if it is 
anticipating the question that you may put, Mr. Sourwine, we ask 
why the individual, the separate Federal court, cannot have the 
ultimate power, or why the courts of appeal cannot have the ultimate 
power, the answer is that it is unreasonable to pit a single Federal court 
judge or a court of appeals group of judges, only part of the jurisdic- 
tional power of the United States, against the entire weight of the 
legislative power. 
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Quite aside from the uniformity argument, where a law of Congress 
is involved, where constitutionality 1s involved, it would be unrea 
sonable, I think, even from the point of view of the proponents of the 
bill, to argue that the ultimate power to make a decision on constitu- 
tion: ality should rest in a district court or a court of appeals. 

And so we argue, on the other side, that the man who is asserting 
the constitutional right has the same kind of right and the same 
necessity to have the United States Supreme Court make the ultimate 
decision. 

Mr. Sourwtne. Are you saying a man who is asserting a constitu- 
tional right of any nature has another constitutional right—to wit, to 
have the Supreme Court of the United States to make the ultimate 
decision ? 

Mr. Boupry. On the constitutional issue—not on the issues of fact- 
not on many things that the Supreme Court has declined to acce pt 
jurisdiction of. But I think it quite clear from the decisions of the 
Supreme Court, where the issue has been squarely 48 on the 
constitutional basis, where a question of constitutional rights has been 
argued, that the Supreme Court has considered the: constitutional 
issue, with the McCardle exception. 

Mr. Sourwine. If I raise a constitutional issue as a litigant, I, also, 
have a constitutional right to have that determined by the Supreme 
Court; is that what you are saying? 

Mr. Bounty. Yes. 

Mr. Sourwtne. Suppose the Supreme Court refuses to grant cer- 
tiorari—do they deny me my constitutional right ? 

Mr. Boupry. They do not, because the Supreme Court by denying 

certiorari makes in essence a decision that the question is not a sub- 
stantial one for Federal review. 

Mr. Sourwine. You say that the denial of certiorari is a review of 
the question involved ? 

Mr. Bouptrn. I say denial of certiorari is a determination—— 

Mr. Sourwrtne. Of the constitutional question involved 4 

Mr. Bouprn. That there is not a constitutional question involved, 
or one of substantial or of critical importance which would justify 
the Supreme Court reviewing it. 

Let me add to that—because I can see where you are moving here— 
I think there is a radical distinction between giving the Supreme 
Court power to determine that in a particular case it will let the mat- 
ter rest with the decision of the lower court, whatever may be its 
reason, and the decision of the Congress to prevent the Supreme 
Court from exercising that appellate decision. 

Mr. Sourwine. You were talking about the constitutional right of 
the litigant to have the constitutional question determined by the 
Supreme Court—you were mentioning that a moment ago. 

Mr. Bouptn. Yes. 

Mr. Sourwrne. You figure that the denial of certiorari does that ? 

Mr. Boupry. A denial of certiorari is a decision by the Supreme 
Court that it will not take the case. 

Mr. Sourwine. Yes, sir? 

Mr. Bouprn. Correct, and I regard 

Mr. Sourwine. It does not decide anything else ? 
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Mr. Bounty. I regard that as a decision, that the constitutional 
issues involved are not suffic ‘iently pertinent to justify review by the 
Court. 

Mr. Sourwrye. You may regard it any way you wish. Go ahead. 

Mr. Bouprtn. Of course you are asking me a question, I would, 
also, call the committee’s attention to the practice which we have had 
beginning with the act of 1789, the Judiciary Act, down to the pres- 
ent date, as the present Justice Frankfurter points out in his book, 
which, of course, I will not read from, because of the time problem— 
first, the Court has always exercised—the Supreme Court, I mean, 
has always exercised full power over constitutional rights when they 
have been assailed. That is, neither the Congress—the Congress 
has not taken away from the courts the power to determine consti- 
tutional problems, and the Court on its side has decided on consti- 
tutional problems when it has felt it necessary in the interest of the 
Federal system or the interests of the vindication of the rights of the 
individuals involved. And this has been an unbroken practice from 
the beginning of this country until today. 

We know, of course, that in the area, for example, of Federal crimi- 
nal prosecution, that appeals cannot always be taken to the United 
States Supreme Court. But there are, also, cases that hold that where 
constitutional problems such as where the jurisdiction of the trial court 
is involved, that the Supreme Court is ready to hear the case, on a writ 
of habeas corpus. Of course, as Mr: Sourwine knows, there is this 
single exception, rat sport as it were, the McCardle case, a case in 
which it is not clear from a reading of the opinion—the briefs, of 
course, are not aveilable—wikthad there was not then available to 
McCardle an alternative route to the Supreme Court, whether by direct 
writ or otherwise. That is, application to the Supreme Court for a 
writ of habeas corpus. I cannot honestly tell from reading of the 
opinion whether the language, which is somewhat ambiguous, does 
we suggest another route, but even if the McCardle case is as stated, 

I still would say that, in my view, the Supreme Court would not do 
that again. 

Mr. Sourwrne. Do you regard it as unique, that McCardle case? 

Mr. Boupry. Yes. 

Mr. Sourwtne. In what respect ? 

Mr. Boupry. It is the only case that I know of involving a consti- 
tutional issue. Certainly, there is a constitutional issue implicit in 
McCardle’s arrest and detention. I must concede that. The only 

case I know in the history of the Supreme Court where the Supreme 
C ourt was not willing to accept jurisdiction, despite the obvious con- 
stitutional issues which I am sure it recognized. 

Mr. Socurwine. Are you saying that ‘it is the only case which con- 
strued the second clause of the second paragraph of article IIT? 

Mr. Bovpry. You will notice I have been very careful in not saying 
that. 

Mr. Sourwine. I was not sure. 

Mr. Bouprn. I would not make that statement; of course not. I 
may call vour attention to the dissenting opinion of Mr. Justice Rut- 
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ledge, in Yakus v. United States (321 U. S. 414) which provides 
an interesting information for the committee: 

While Congress has plenary power to confer or withhold the appellate juris- 
diction—compare ex parte McCardle—it has not so far been held and it does not 
follow that Congress can confer it and yet deny the appellate court “power to 
consider” constitutional questions relating to the law it issue.” 

And I would, also, call your attention 

Mr. Sourwine. Mr. Justice Rutle dge said he was following the 
theory that the Supreme Court has no appellate jurisdiction unless 
the Congress confers it—that is what he was saying. 

Mr. Bouprn. He was recognizing McCardle as an authority for that 
proposition. 

Mr. Sourwine. Yes. 

Mr. Bovuprn. But he was also suggesting that, where constitutional! 
issues are raised, a different problem might be involved. 

Mr. Sourwine. What was involved in it? 

Mr. Bounty. I think it was the OPA Emergency Court of Appeals 
case, where you were precluded from going through one court and had 
to go tothe Emergency Court of Appeals. 

Mr. Sourwine. Yes. What was Mr. Justice Rutledge’s position with 
regard to that? 

Mr. Boupry. As I recall it, in Yakus, the argument was there made 
by the defendant that, in some respects, the procedure he was compelled 
to follow prevented him from stating all of the constitutional rights 
which he could have done if he had secured an injunction against 
the Government, did not have to go through a criminal pr osecution. 

Mr. Sourwiye. Did not the justice s say: 


I agree with the Court’s conclusion upon the substantive issues 


Mr. Boupry. Unless we know what the substances are, I do not see 
how that is conclusive: 
Mr. Sourwtne (reading) : 








But I am unable to believe that the trial for the petitioners conforms to con- 
stitutional requirements. — 

Mr. Bouptn. That does not preclude the fact that, apparently, the 
United States Supreme Court, by the majority vote, thought it was. 
The point I am making is not an argument whether Yakus is right. I 
merely pointed out Justice Rutledge has pointed out himself, “where 
constitutional issues are involved, a “different rule might be applicable. 

In view of the normal time problems here, I can merely conclude by 
stating to the committee as follows: 

First, I agree with the view which has been expressed by other wit- 
nesses before this committee, since I have seen it in the press, that 
the lack of uniformity which would be created here would be quite 
serious. 

Secondly, I believe that in view of the fact that the original problem 
related to State courts appeals to the United States Supreme Court—— 

Mr. Sourwrne. I would like to interrupt to read a paragraph from 
this decision which has been called to our attention Fron the dissent 
of Mr. Justice Rutledge. 

Senator Jenner. All right. Make it brief. 

Mr. Sourwine. He said: 

I have no difficulty with the provision which confers jurisdiction upon the 
Emergency Court of Appeals to determine the validity of price regulation or if 
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that has been all the mandate which makes the jurisdiction in that respect ex- 
clusive. Equally clear is the power of Congress to deprive the other Federal 
courts of jurisdiction to issue stay orders, restraining orders, injunctions, or 
other relief to prevent the operation of price regulations or to set them aside. 
So much as may be rested on Congress is plenary authority to define and control 
the jurisdiction of the Federal courts under constitutional article IIT. 

Senator Jenner. Go ahead. You were about to conclude. 

Mr. Boupry. I was about to conclude my statement. That is by 
saying that, if we remember that the original problem before the 
Convention related to State courts and the action that there would be 

taken, and, if we agree, on reviewing the proceedings before the Con- 
stitutional Convention, that it is inconceivable that the Congress could 
have taken away from the United States Supreme Court appellate 
power to review State court decisions, we must come to the same con- 
clusion with respect to the Federal appellate jurisdiction, because there 
is no distinction in article ITI with respect to appell: ute jurisdiction 
vis-a-vis State courts and vis-a-vis Federal courts. 

Secondly, as I said before, it seems to me that the Bill of Rights is 
meaningless unless there is an agency of government, a judic ial agency 
of government capable of mediating between the legislative body or 
the Executive and the citizens. And I do not believe that the individ- 
ual Federal courts, a court which is on the same level as the very 
important legislative body of the Congress, or the Executive, himself, 
and I think, as I said before, that the Congress would be the first body 
to be concerned if a district court judge or a court of xppeals group 
of judges were to hold that a law is unconstitutional and that Con- 
gress was unable to appeal to the United States Supreme Court. 

I think probably, without ever having been here, that most of the 
other things I might say have been said by other witnesses opposing 
the bill. And m: vy I thi ank you, Senator Jenner. 

Senator JenNER. We are ver y glad to have all shades of opinion on 
this important matter. 

Mr. Boupty. Thank you, sir. 

Senator JenNeR. The next witness, I believe, is Mr. L. Brent 
Bozell. 


STATEMENT OF L. BRENT BOZELL, EDITOR OF THE NATIONAL RE- 


VITW, MONTGOMERY COUNTY CONSERVATIVE CLUB, CHEVY 
CHASE, MD. 


Senator Jenner. Your full name is Brent Bozell ? 

Mr. Bozeuy. Yes, and I reside at 6108 Kennedy Drive, Chevy Chase, 
Md. 

Senator Jenner. Are you appearing as an individual, or represent- 
ing someone ? 

Mr. Bozerx. I am representing some organizations besides myself 
as an individual. 

Senator JENNER. What organizations are the sy ? 

Mr. Bozeti. The National Review, of which I am an editor, and the 
Montgomery Conservative Club, which I serve as president, and the 
Americ an Legion of the State of Maryland, of which I am a member. 

Senator JENNER. You may proceed. 
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Mr. Boze.u. Let me say, on behalf of all of these organizations, and 
for myself, that I am grateful to the committee for this opportunity 
to testify on S. 2646. 

By way of indicating my background and qualifications, I am a 
lawyer by training, and a journalist and author by profession. 

I was graduated from the Yale Law School in 1953 and practiced 
law in California, where I am now a member of the State bar associa- 
tion. I am presently working, however, as an editor of a weekly 
magazine, National Review. I write a column of political analysis, 
and have dealt extensively over the past 2 years with decisions of the 
Supreme Court. I coauthored a book in 1954 with William F. Buck- 
ley, Jr., called McCarthy and His Enemies. The book, as the title 
might indicate, dealt extensively with the problem of subversion, and 
particularly with the Federal loyalty-security program, which is one 
of the areas affected by S. 2646. I am now writing a book on the 
Supreme Court which I hope to have ready for publication next sum- 
mer or, possibly, fall. 

Congress’ power to enact S. 2646: The question has been raised, here 
and there, as to whether Congress has constitutional power to enact 
the Jenner bill. While, therefore, this seems like the proper place to 
begin, I do not propose to devote much time to these doubts. I do not 
regard them as serious. Even Mr. Rauh, who was here the other day, 
quickly abandoned his suggestion that the bill might be unconstitu- 
tional, preferring, finally, to describe it as anticonstitutional. 

My last statement is not affected in the slightest by the presentation 
this committee has just heard, if for no other reason than that Mr. 
Boudin represents the Emergency Civil Liberties Committee, which is 
a Communist front. 

There is no question, I submit, about Congress power. Section I 
of article III of the Constitution vests the national judicial power “in 
one Supreme Court and in such inferior courts as the Congress” shall 
establish. Clause 1 of section 2 identified the types of cases to which 
the judicial power extends. Clause 2 of section 2 breaks down that 
definition of power into 2 categories, and then qualifies it. 

It provides that the Supreme Court shall have original jurisdiction 
in certain cases, and that, in all other cases— 
the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, 
with such Exceptions, and under such Regulations as the Congress shall make. 

The Supreme Court’s appellate jurisdiction is, therefore, subject to 
whatever exceptions—and let us emphasize exceptions—and regula- 
tions that Congress might want to impose. The language is plain; it 
permits of no other interpretation. Mr. Rauh suggested that the grant 
of power in section I is in conflict with the qualification of that grant 
of power in section IT and, therefore, that we all must put our minds to 
reconciling the two provisions. 

Obviously, however, no conflict exists if section II is read as a quali- 
fication of section I. And by not reading section IT as a qualification, 
we read it right out of the Constitution—a feat that ordinarily re- 
quires a constitutional amendment. 

Mr. Rauh made the further point and invoked authorities for it, 
that, even though the letter of the Constitution might permit it, Con- 
gress could not deprive the Court of all of its appellate jurisdiction 
without fatally distorting the constitutional plan. 


be 
' 
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This is an interesting point, but surely an academic one for the 
purposes of this committee. The Jenner bill does not deprive the 
Court of all of its appellate jurisdiction—does not even come close 
to it—the rhetoric of Mr. Rauh to the contrary notwithstanding. 

Having decided—that is, Mr. Rauh—that Congress could not go the 
whole hog, Mr. Rauh asked : 

But can it constitutionally deprive the Supreme Court of all its appellate juris- 
diction, except a little that doesn’t really matter? 

I would not have mentioned this recognizably silly statement, ex- 
cept that one repeatedly runs into intimations in the press and else- 
where, that the Jenner bill would leave the Supreme Court without 
much todo. I think it would be a good idea, if I might suggest it, Mr. 
Chairman, for your staff to insert in the record the number of cases 
in the fields to which the Jenner bill applies that have come before the 
Supreme Court in the last 10 years. 

My guess is that it would be something like 15, perh: ips a few more. 
Let that figure be compared with the hundreds of cases in all the fields 
of law that have come before the Supreme Court in the same period. 
And the absurdity of that statement ! 

Senator Jenner. That might bea very interesting explanation. 

Mr. Bozetu. The issue, then, is not whether Congress can do what 
the Jenner bill proposes, but whether it ought to. I intend to devote 
the balance of my remarks to that question. 

The motives of proponents of S. 2646: It has been said over and 
over again, and over and over again by people who ought to know bet- 
ter, that the only reason proponents of S. 2646 want to curb the Su- 
preme Court is that they disagree with some of the Court’s decisions. 

The clear implication, sometimes stated, sometimes not, is that the 
supporters of the bill are like children who, having failed to get their 
way, want “to get back” . the Court. Take the testimony of Mr. Rauh 
before this committee. I do not intend, incidentally, to go on using 
Mr. Rauh as my foil; it’s too easy ; let me mention this one 1: ast ex xample, 
and then be done with him: 


The Supreme Court is under attack today— 


Mr. Rauh said— 


because its recent decisions emphasizing human dignity and human freedom 
have gone contrary to the views of segregationalist politicians in the South 
and security-mad politicians in the North. 

This charge, for all of its pomposity, is not untypical of the tactics of 
opponents of the Jenner bill. 

I believe such tactics have unfairly impaired the bill’s chances of 
passing. More important perhaps, they have seriously impaired intel- 
ligent public discussion of the bill, and of the subject matter to which 
the bill relates. The notion is broad on the land, broad at least in the 
daily press, that mere differences of opinion over how certain cases 
should have gone, differences of the kind that any lawyer is likely to 
ventilate after he has just lost a case, are the basis of an effort to under- 
mine one of our most revered institutions. 

Nothing could be further from the truth. Let me say as emphat- 
ically as I know how that no responsible proponent of S. 2646 supports 
efforts to curb the Court simply because he disagrees with the Court; 
I will go further: I know of no supporter of the Jenner bill who is not 
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devoted to the Supreme Court as an institution, and who is not 
anxious for the Court to regain the esteem and respect which it 
ought to have, and which, in most times past, it has earned. 

As I see it, the reasons the Jenner bill is necessary divide themselves 
into four distinct considerations. Let me enumerate them now, and 
then attempt to develop each of them 1 by 1. 

I maintain, first, that the Supreme Court, in case after case, has 
exceeded the limits of permissible judicial discretion. In reaching 
its decisions, that is to say, the Court has roamed outside the area of 
reasonable disagreement between reasonable men. 

Therefore the Court needs to be disciplined, it needs to be disci- 
plined quite aside from the impact of its decisions on our constitutional 
system, and quite aside from the effect of its decisions on our internal 
security. Our society must deal with the Court as it deals with many 
other transgressors of law and order. We must teach the Court judi- 
cial responsibility. 

Second, the Supreme Court has seriously upset the balance of power, 
and the division of governmental functions, prescribed by the Constitu- 
tion. There was, when the Constitution was adopted, and there still is 
good reason for that balance of power and that division of functions. 
They are essential for the preservation of liberty and order. They must 
be restored. 

Third, the Supreme Court has immobilized our national defenses 
against the international Communist conspiracy. The result is a na- 

tional crisis. The necessary rebuilding of these defenses cannot go 
forward under the current line of Court decisions. 

Fourth, popular respect for the judiciary, and the judicial process, 
is today at a low ebb. This trend is due, in part at least, to the con- 
duct of the Supreme Court. Our society urgently needs, never more 
than today, a respected, prestigious judiciary. What I am saying is 
that we must save the judiciary from the Supreme Court. 

Now, as to the individual decisions, and let me repeat myself: I 
am not saying they are erroneous decisions, or bad decisions—I am 
saying they are indefensible decisions. And I am saying that they 
are indefensible by a series of standards that have nothing to do with 
my personal opinion; I believe they are objective standards which 
all reasonable men will and do as a matter of course accept. 

I mean due respect for the rules of logic; I mean due respect for the 
printed word ; I mean due respect for the traditional rules of statutory 
and constitutional construction; I mean due regard for the truth, for 
the minimal requirements of intellectual honesty. I maintain that the 
Warren court has failed us by all of these criteria. 

Take the Nelson case—I do not intend to subject every case to the 
detailed analysis that I want to subject this one to. I think we ought 
to have one case before us in all of its aspects, take all of the argu- 
ments that were presented and test them to see the kind of thing 
that the Court does in its decisions. I know from reading some of the 
testimony before this committee that the assumption is simply made 
that the Court has done more or less what the Supreme Court always 
does, and consequently, that any objection to the Court is a political 
objection of some kind. I think this is a presumption, and an assump- 
tion that ought to be squelched. 


ROR. ORTON 
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The issue was whether the Smith Act had superseded the Pennsy]- 
vania Sedition Act so as to prevent Pennsylvania from prosecuting 
a notorious Communist, Steve Nelson. Now, one would have thought 
that the first question for the Court to ask was whether Congress 
had the constitutional power to preempt the sedition field. 

This is a difficult constitutional cecbbeen one that has never been 
resolved by the Court. The issue was simply ignored in the opinion 
of Chief Justice Warren. The next question, assuming Congress had 
the power to preempt the field, was whether Congress had intended 
to doso. If Congress had not meant to exclude the States, that would 
be the end of the case. The Court, accordingly, addressed itself to 
the question of intent. 

I now summarize the Court’s analysis which I submit must leave 
the reader gasping. In the course of it, the Chief Justice did the 
following—cited two cases in which past Courts had ruled that Con- 
gress had intended to occupy the field of interstate commerce—about 
which let us say simply that what Congress might or might not have 
intended by its commerce laws could not shed the smallest light on 
what Congress intended by its sedition laws. 

He then mentioned the three major pieces of Federal anti-Commu- 
nist legislation then on the books—the Smith Act, the McCarran Act 
of 1950, and the Communist Control Act of 1954—and briefly described 
the general scope of each. 

He finally deduced that “the conclusion is inescapable that Congress 
has intended to occupy the field of sedition.” 

That was Warren’s entire showing. He did not cite a single pass- 
age of any congressional enactment, indicating an intention to ex- 
clude the States. Nor any statement or speech by a Member of 
Congress during the debates on the bills. Nor a word by the spon- 
sors of the bills, or from the hearings or the reports of the congres- 
sional committees that considered the bills. 

The reason for these omissions was, of course, that no such evidence 
was available. What was available to Warren, had he wanted to use 
it, was a letter from Congressman Smith of Virginia, the author 
of the Smith Act. 

The letter was addressed to the Pennsylvania attorney general 
shortly after the Pennsylvania’s Supreme Court’s decision in the 
Nelson case. I will read the relevant portions of it, Congressman 
Smith’s letter. 

As I am the author of the Federal act in question, known as the Smith Act, 
Iam deeply disturbed by the implications of this decision. 

May I say that when I read this opinion, it was the first intimation I have 
ever had, either in the preparation of the act, in the hearings before the Judi- 
ciary Committee, in the debates in the House, or in any subsequent develop- 
ments, that Congress ever had the faintest notion of nullifying the concurrent 


jurisdiction of the respective sovereign States to pursue also their own prose- 
cutions of subversive activities. 

It would be a severe handicap to the successful stamping out of subversive 
activities if no State authority were permitted to assist in the elimination of 
this evil, or to protect its own sovereignty. The whole tenor, and purpose of 
the Smith Act was to eliminate subversive activities, and not to assist them, 


which latter might well be the effect of the (Pennsylvania court’s) decision in 
the Commonwealth v. Nelson case. 


But my main point is not that Warren said what he said in the 
absence of any supporting evidence; but rather that he said what 


he said in the teeth of conclusive evidence to the contrary. Congress 
21794—58——39 
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made the Smith Act a part of title 18 of the United States Code. 
Section 3231 of title 18 provides: 

Nothing in this title shall be held to take away or impair the jurisdiction 
of the several States under the laws thereof. 

A more explicit statement that Congress did not have the intent the 
Warren Court attributed to it can hardly be imagined. 

What Congress must do is to improve upon its intent, to pass an- 
other law, because we are up against the wording in the Nelson de- 
cision, where the Congress did precisely that and which the Supreme 
Court paid no attention to. 

Senator JENNER. No, they did not. 

Mr. Bozeiu. The dissenting judges in the Nelson case wrote that 
this provision was “in and of itself decisive” in establishing Penn- 
sylvania’s right to prosecute Nelson. And there is other exidence. 
In the McCarran Act, to which Warren also alluded, Congress said: 

The foregoing provisions of this subchapter shall be construed as being in 
addition to and not in modification of existing criminal statutes. 

In a word, Warren’s misstatement of Congress’ intent was inex- 
cusable and, we must conclude, advertent and intentional. 

Having disposed of the intent issue, the Court turned to two other 
criteria which it maintained were relevant. Warren said the Court 
must also ask whether “the Federal interest is so dominant” in the 
field as “to preclude the enforcement of State laws.” (The question, 
however you want to answer it, is recognizably one for the political 
departments of our Government—not for the judiciary.) Warren 
answered it by citing two authorities—one of the commerce cases we 
mentioned earlier, and Hines v. Davidowitz (312 U.S. 52) in which 
the Supreme Court held that State alien registration laws might jeop- 
ardize our foreign relations. The analogy with sedition laws is not 
easy to see—unless, with regard to the Hines case, Warren was im- 
plying that State sedition laws might offend the Soviet Union. There 
was a precedent, however, that was very much in point. The point 
I want to make is that Warren had to deal with the case of @i/bert 
v. Minnesota which was a pretty clear precedent, anyway you look 
at it, for Pennsylvania in its case, because that was the case involving 
a statute passed by Minnesota purporting to punish any disturbance 
with enlistments in the United States Armed Forces, and it was a 
clearer case than the Nelson case was, but the Court held that Minne- 
sota had a concurrent interest in the Armed Forces of the United 
States, and consequently, concurrent jurisdiction. 

In Gilbert v. Minnesota (254 U. S. 325) decided in 1920, the Court 
had held that a Minnesota statute which had outlawed conduct that 
would “interfere with or discourage the enlistment of men” in the 
United States Armed Forces was not superseded by Federal laws 
dealing with the Armed Forces. 

This was a much stronger case for supersession than the Nelson 
‘ase, since the Constitution expressly gave Congress power to raise 
national armies, and gave it no such express power in the sedition 
field. My reason for mentioning the Gilbert case is not that the Su- 
preme Court disregarded a precedent—heaven knows that has hap- 
pened before. My point is that the Warren Court, in order to 


make its reasoning sound plausible, deliberately misrepresented this 
precedent. 
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Warren distinguished the Gilbert case on the grounds that the 
Court had construed the statute as merely a measure to protect local 
peace against disorder and violence. The demonstrable facts of the 
matter, which one cannot avoid on reading the Gilbert case, are that 
the Court held that the States have a concurrent interest in, and there- 
fore concurrent jurisdiction over, the national Armed Forces, and that 
the Court made this determination the principal basis of its holding. 

The Court then added that the statute could be construed, alterna- 
tively as a local police measure, which is what Warren stated. What 
is more, the words Warren quoted to show the basis of the Court’s 
holding were not, as Warren said they were, the words of the Court— 
but the words used by the State’s attorney in offering this subsidiary 
argument. 

Now, I say this is dishonest. It is safe to say that if a lawyer ever 
pulled a trick like that in a brief, and if the judge caught him, he 
would have billy-hell to pay. For the Supreme Court of the United 
States to resort to such chicanery isa national disgrace. 

The third test Warren employed in the Nelson ‘ase Was Whether, 
in the point of fact, the enforcement of State sedition acts “presents 
a serious danger of conflict with the administration of the Federal 
program.” (1 do not have the time, obviously, to subject each case to 
this sort of minute dissection; nevertheless, I hope that one case, so 
treated, will afford some clues as to the way the Warren Court has 
been discharging its judicial duties. ) 

This question was, of course, another instance of the Court concern- 
ing itself with matters that were none of its business. If State laws 
were, in fact, interfering with Federal laws, the problem was one for 
the political departments. If remedies were needed, it was up to Con- 
gress or the executive branch to provide them. But let us leave the 
usurpation of power question for a later moment. My purpose here 
is to show how the Warren Court deals with evidence. Warren decided 
that State laws did interfere with Federal laws. 

He cited only two authorities for this cone statement by 
President Roosevelt made in 1939, and another by J. Edgar Hoover 
made in 1940—both of which were to the effect that local law-enforce- 
ment agencies should speedily furnish the FBI with information 
of subversive activities. Neither of the statements contained a word 
about the necessity or the desirability of State governments desisting 
from enforcing their laws. 

Those were the Court’s authorities. The relevant authority here 
was, of course, the Justice Department which had the responsibility 
for enforcing the Federal sedition laws. 

The Department had, as a matter of fact, filed an amicus curiae 
brief in the Nelson case, supporting the position of Pennsylvania. 
The committee, I am sure, is familiar with this paragraph of the 
Justice Department’s brief : 





The administration of the various State laws has not, in the course of the 
15 years that the Federal and State sedition laws have existed side by side, in 
fact interfered with, embarrassed, or impeded the enforcement of the Smith 
Act. The significance of this absence of conflict in administration or enforce- 
ment of the Federal and State sedition laws will be appreciated when it is 
realized that this period had included the stress of wartime security require- 
ments and the Federal investigation and prosecution under the Smith Act of the 
principal national and regional Communist leaders. 
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The Warren Court, however, did not even allude to the Justice 
Department’s views. Just as it had second-guessed Congress on the 
uestion of what Congress intended, just so it second-guessed the 
Justice Department on whether the Justice Department was having 
trouble enforcing Federal laws. 

Chief Justice Warren’s opinion in the Nelson case is, in my judg- 
ment, an open-go-shut indictment of the Supreme Court. And I 
maintain that the case is characteristic of the Court; it reflects the 
Court’s practice in this field of deciding in advance, on political 
grounds, how it would like the case to turn out, then looking around 
for precedents and arguments—however spurious or distorted or irrel- 
evant—to support its preconceived conclusion. It is a classic example, 
but there are others. 

Take the Slochower case. The question there was whether the city 
of New York could fire a teacher in one of its public schools on the 
grounds that he had invoked the fifth amendment when asked about 
Communist activities. 

The New York City Charter specifically provided for mandatory 
dismissal in such a case. The Supreme Court held that the provision 
was unconstitutional as a violation of due process. There are three 
points that I think need to be made here. 

The first is that the Court decided here, as it had in several previous 
eases, that the due-process clause applies to public employment; and 
yet in this case, as in the others, the Court refused to go so far as to say 
that there is a constitutional right to public employment. Here the 
rules of logic become troublesome. 

The due-process clause provides that no person shall be deprived of 
life, liberty, or property without due process of law. Manifestly, 
therefore, before a failure of due process can be alleged, it must first 
be shown that there has been a loss of life, liberty, or property. Some 
substantive right, in other words, must be shown to have been violated 
before it can be said that that right was violated without due process 
of the law. 

Now public employment is neither life nor liberty nor property. At 
least it has never been so construed. In case after case, the Court 
has expressly avoided such a determination. How, therefore, can it 
logically justify application of the due-process clause to public 
employment ? 

It has done so, nonetheless; it has done so by invoking the formula 
of arbitrariness. As long as State action, in the Court’s judgment, is 
arbitrary, nothing more need be shown. This comes down to the 
Supreme Court writing into the Constitution provisions that are not 
there. 

The second point I would make about the Slochower case is that the 
Court decided it on the grounds that it was unreasonable for New 
York to infer guilt from the fact that Professor Slochower invoked 
the fifth amendment, yet the New York Court of Appeals expressly 
held that the statute’s mandatory dismissal provision was not based 
on an inference of guilt, but rather on failure to comply with a condi- 
tion of public employment. 

Now as I understand it, it is an unchallenged rule of statutory con- 
struction that the highest court of a State has the last word in deter- 
mining what a State statute means. The Supreme Court cavalierly 
broke that rule and cast its own construction on the statute. 
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The third point about Slochower, and I consider it the most im- 
portant, is the Court’s position on the significance of taking the fifth 
amendment. The Court said that one cannot infer guilt from the fact 
a man takes the fifth amendment. Now if this were all the Court said, 
I would agree that we are in ari area in which reasonable men can 
differ. 

But this is not all the Court said. It held that in New York City 
case to infer guilt was so unreasonable and so arbitrary as to be a 
violation of due process. Let us stop and consider. Dean Griswold 
of the Harvard Law School has written a book—which the Court 
— in its opinion—arguing that guilt cannot be inferred from in- 

sation of the fifth amendment. 

o at us agree, whether or not we accept his argument, that Griswold 
is a reasonable man. On the other hand, Prof. Sidney Hook, a bril- 
jiant and distinguished scholar, has written a book disputing Gris- 
wold’s thesis, maintaining that inferences of guilt can, and in most 

vases, ought to be drawn from invocation of the fifth amendment. 

Most commentators feel Hook had much the better argument. But 
let us agree, whether or not we accept his position, that Sidney Hook 
is also a reasonable man. This is a question, in other words, about 
which reasonable men can and manifestly do differ. 

But the Supreme Court has denied this—it has written into the law 
the proposition that no reasonable man can draw an inference of guilt 
from the fact of taking the fifth amendment. I say this is an in- 
tellectual outrage. 

Konigsberg v. State Bar: Take the Konigsberg case. There the 
Court’s usurpation of power was more grievous than in the Slochower 
case. The question was not whether the petitioner had a right to pub- 
lic employment but whether he had a right to practice law. The State 
bar association is a quasi-private organization, regulated to a great 
extent, to be sure, by the State, but nonetheless entitled by tradition 
to esti ablish its own pr ofessional standards and conditions for admis- 
sion. To my knowledge, the Supreme Court had never, before May 6, 
1957, when it handed - down the Schware and Konigsberg decisions, 
presumed to tell a State bar association whom it could and could not 
admit, for no other reason than that the State bar association is ¢ 
State qui ‘si group, regulated by the State, to be sure, but according to 
the tradition, it is able to establish its own professional standards and 
conditions for admittance. 

But the Court’s chief sin in this case, as in Slochower, was a sin 
against reason. California law imposes upon an applicant to the 
bar the burden of proving affirmatively (@) that he has good moral 
character, and (2) that he does not advocate forceful overthrow of the 
Government. Let us not stop to consider how persuasive this evi- 
dence was. The point is that the committee asked Konigsberg over 
and over again whether these charges were true. And Konigsberg 
refused i. answer every question put to him relating to communism 
or to his alleged activities on behalf of the Communist Party and its 
doctrines. 

He said the committee had no right to ask him such questions be- 
cause they violated his right of free speech. Again and again the 
committee urged him to talk about these matters, pointing out that if 
he failed to do so, he could hardly discharge his burden of proof. 
To no avail. The committee finally concluded that he had failed to 
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go forward with his burden of proving affirmatively his qualifications 
for the bar. 

Mark well the Supreme Court’s ruling. The Court did not hold 
that Konigsberg had correctly invoked his constitutional rights. Jus- 
tice Black said, rather : 

We are compelled to conclude that there is no evidence in the record which 
rationally justifies a finding that Konigsberg failed to establish his good moral 
character or failed to show that he did not advocate forceful overthrow of the 
Government— 
and, therefore, that the committee’s action was a violation of due 
process. 

Let me put the point in sharper focus: May I assume, on the 
strength of California’s statutory requirements and on the strength 
of the record before the committee of bar examiners, that you, Sen- 
ator Jenner, would have disposed of Konigsberg’s application, how- 
ever reluctantly, in the same way that the committee of bar examiners 
did? 

Assuming this is your position, Justice Black is not saying that 
he disagrees with you; he is saying that you are irrational if you dis- 
agree W vith him. 

al say for him to do this and to justify Federal intervention that 
belongs to State and local bodies is the kind of judicial impudence 
which no free society can afford to tolerate. 

If Justice Black had simply differed with the committee of bar 
examiners, we could all kneel down and pray for his enlightment; 
no harm would have been done since he would have had to uphold its 
decision as a proper exercise of State discretion. But for Black to 
say that men who differ with him on this point are unreasonable and 
irrational—thus authorizing Federal intervention in the affairs of 
State and private bodies—is the kind of judicial impudence which 
no free society can afford to tolerate. 

Cole v. Young: Take the Cole case. As this committee knows, 
the Cole case held that the Federal loyalty-security program does 
not extend to what the Supreme Court called insensitive jobs. Once 
again, let us steer clear of the policy question—i. e., whether it is 
wise to exclude so-called insentitive jobs from the coverage of the se- 
curity program. I happen to share the view of the dissenting judges 
in the Cole case who wrote: “Obviously this might leave the Govern- 
ment honeycombed with subversive employees”; and later on “One 
never knows just which job is sensitive. The janitor might prove to 
be in as important a spot security wise as the top employee in the 
building.” But this I concede is a matter about which reasonable 
men can differ, and I am not suggesting that because the Court did 
differ with what I regard as a sound security policy, Congress is 
justified in curbing its powers. 

The problem before the Court was not whether blanket coverage of 
the whole Government was wise, but whether blanket coverage had 
been authorized by Public Law 733. Public Law 733 authorized the 
head of an executive agency to invoke summary suspension and sum- 
mary dismissal powers against an employee of his agency when he 
deemed such measures to be in the interest of national security. The 
act was made expressly applicable to 11 designated agencies of the 

yovernment, which—though Congress never used the term—we may 
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call sensitive agencies. However, section 3 of Public Law 733 pro- 
vided : 

The provisions of this act shall apply to such other departments and agencies 
of the Government as the President may, from time to time, deem necessary in the 
best interests of national security. 

In April of 1953, President Eisenhower issued Executive Order 
10450, establishing a new security program. Section I of the Eisen- 
hower order provided : 

In addition to the departments and agencies specified in the security act of 
August 26, 1950 (Public Law 733) * * * the provisions of that act shall apply 
to all other departments and agencies of the Government. 

This meant that the Department of Health, Education, and Wel- 
fare, among others, was brought into the purview of Public Law 733. 
Accordingly, Sec retary Hobby applied the procedures proscribed by 
Public Law 733 to Cole and eventually dismissed him after finding 
that his employment was not “clearly consistent with the interests of 
the national security.” Now everything here would seem to be in its 
proper order. On the face of it, everything was done that was sup- 
posed to have been done. 

But the Supreme Court disagreed. As Justice Harlan saw the 
situation, Public Law 733 required Secretary Hobby to make a specific 
erg that the job Cole occupied was a sensitive one, and since Secre- 
tary Hobby did not make such a finding about Cole’s job, his dis- 
missal was unauthorized. 

[ want to call the committee’s attention to the reasoning process by 
which Harlan arrived at this conclusion. Here is how the argument 
runs: 

1. By a feat of intellectual gymnastics which we cannot take the 
time to trace here, Harlan concludes that the extension section of 
Public Law 733 does not mean what it says it means (“The provisions 
of this act shall apply to such other departments and agencies of the 


Government as the President may * * * deem necessary”) but that 
it means that— 


The provisions of this act shall apply to such sensitive jobs in such other 
departments and agencies of the Government as the President may * * * deem 
necessary * * *, 


2. Harlan then writes: 


* * * we will * * * assume for purposes of this decision, that the act has 


validity been extended to apply to the Department of Health, Education, and 
Welfare” 


so that— 

3. Section I of Kisenhower’s Executive order, as Harlan construes 
it, now provides: “The provisions (of Public Law 733) shall apply 
to sensitive jobs in all other departments and agencies of the Govern- 
ment” ; however 

4. Harlan argues that we must assume Secretary Hobby did not, 
in fact, determine that Cole’s job was a sensitive one. And why must 
we assume that? Because, and solely because, the Executive order 
does not require her to make such a determination. 

The contradiction would be apparent to a 10-year-old. If the 
Executive order did not require Secretary Hobby to make a deter- 
mination about the job’s sensitivity, then the Executive order did 
not validly extend the act as the C ourt construed the act. But Harlan 
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said the President did validly extend the act. On the other hand, 
if the order validly salar | the act, then it did require the Secre- 
tary to make the determination about sensitivity which the Court 
says it did not require her to make. The contradiction is critical. 
Without it, the Court could not have reached the conclusion it did. 
The result is that vast areas of the Federal Government are now 
defenseless against Communist infiltration. 

Was this only an inadvertent logical slip, the kind the best of us 
is likely to make. Hardly. The ‘dissenting judges caught it, and 
called Harlan’s attention to it. Justice Clark wrote: “ Although the 
Court assumes the validity of the President’s action under section 3 
extending the coverage of the act to all Government agencies, the 
reasoning of the opinion makes that extension a fortiori 
unauthorized.” 

This implication is that the Court simply didn’t care. Having 

made up its mind that insensitive jobs should not be covered by the 
security program, the Court proceeded to uncover them. 

One other matter in connection with the Cole case. The Court 
held that Cole’s dismissal was illegal because it was unauthorized by 
Public Law 733. The Court did not pause to consider, however, 
whether the dismissal might have been authorized under the Presi- 
dent’s independent, constitutional power to regulate the affairs of 
the executive branch of the Government. I have never heard it 
seriously questioned by any constitutional authority that the Presi- 
dent can hire and fire whom he chooses, and that he can do so by 
whatever methods and under whatever standards he selects—provided 
he does not violate the Constitution, and provided he does not violate 
valid laws of Congress. 

There was no constitutional objection to Cole’s dismissal. And 
the exercise of the President’s constitutional power could not have 
violated Public Law 733, inasmuch as that act was entirely permissive 
in nature: it did not require the President to do anything. The Gov- 
ernment raised the point in its brief. It pointed out that the Presi- 
dent had issued his Executive order under the authority of the Con- 
stitution as well as under the authority of Public Law 733. The dis- 
senting judges scored the Court for not mentioning the point. I 
believe that a Supreme Court concerned with interpreting the law, 
rather than with making it, would have done so as a matter of course. 

United States v. Watkins: Take finally, the Watkins case. In the 
interests of time, I will not discuss the Court’s gratuitous abuse of 
congressional investigating committees; nor the novel notion, ad- 
vanced by Warren, that there is a first amendment right to silence. 

While I regard these remarks as infinitely mischievous and capable 
of producing great evil in the days ahead, the “y are, as I read the case, 
obiter dicta. The case turned on the Court’s narrow holding under 
the due-process clause of the fifth amendment. Warren s said that 
Watkins could not determine whether he was entitled to refuse to 
answer the committee’s questions on the ground that the questions were 
impertinent to the subject under inquiry, since Watkins did not know 
what the subject matter under inquiry was. I concede, once again, 
that reasonable men can differ about whether the requirements of 
scienter are as strict for congressional contempt proceedings as they are 
for ordinary criminal cases. I differ from the Court on that point, 
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but, for these purposes, I accept its view as correct. I deny, however, 
that reasonable men can differ about whether W atkins, in this case, 
knew what he was being questioned about. 

But, of course, he knew, and, of course, anyone with even passing 
knowledge with this investigat ation knows that he knew. And anyone 
who had read Warren’s opinion cannot help but cone lude that the 
Court knew what “the subject matter under inquiry” was. 

The very evidence that Warren discussed made the conclusion ines- 
capable that the committee had been investigating Communist — 
tration of the labor movement. Just one example: 23 out of the 3 
persons Watkins, a labor leader, was questioned about—and his re- 
fusal to answer these questions was the basis of the contempt cita- 
tion—were expressly identified with the labor movement. Commented 
Warren: 

When almost a quarter of the persons on the list are not labor people, the 
inference becomes strong that the subject before the subcommittee was not 
defined in terms of communism in labor. 

There is, I might add, a line of cases holding that scienter can be 
inferred from the circumstances, even if a statute is vague. 

Warren nonetheless concludes : 

We remained unenlightened as to the subject to which the questions asked 
petitioner were pertinent. 

On this thin absurdity, the Court hung a sweeping opinion that 
could not fail to place the legality of every investigating activity of 
Congress under a cloud of doubt. 

The Court's irresponsibility, even in these cases, is not confined to 
the illustrations I cite. Much less is it confined to these cases. There 
is Jencks, where Justice Brennan boldly lifted from the middle of a 
paragraph of a previous Court opinion a passage that appeared to be 
a precedent for the conclusion he was driving at. 

The paragraph, read as a whole, is clear authority for the opposite 
conclusion. There is Peters, where Chief Justice Warren maintained 
that President Truman was unaware that his Loyalty Review Board 
was postauditing loyalty cases, although the President had been offi- 
cially advised of 19,000 such cases, and had been personally involved in 
some of them. There is Yates, where Justice Harlan held, in effect, 
that, though Congress had aimed the Smith Act primarily at the 
Communist Party, it had not intended the attempt-to-organize clause 
of the act to apply to the party. 

These are not actions that reasonable men can defend. This is why 
I say Congress must chasten the Supreme Court and make it behave. 

As much as I admire the efforts that went into the bill, it does not 
completely oo all of the cases in which one might be terribly 
disturbed with the performance of the Court. 

Senator Jenner. It is a very limited bill, as a matter of fact. 

Mr. Bozein. The Jencks case; it does not cover that. It can be 
demonstrated there that Justice Brennan went into a previous case 
and bodily lifted out of the middle of a yp of that prece- 
dent, which was the Gordon case, as I recall, two sentences and used 
them as precedent for his holding where this paragraph read as a 


whole, if it were to be read, it was a clear precedent for the opposite 
holding. 
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Again, I say this is the kind of thing that no lawyer can get away 
with. It is the kind of thing that the liberal press screams about 
when politicians do it. W hen they do it, we close our eyes and sup- 
pose that, in such an august body as that, it could not h: appen. 

The balance-of-power question: I turn now to my second conten- 
tion—that the Supreme Court has seriously upset the balance of power 
envisioned in the constitutional plan. And I hasten to make clear 
at the outset that this is more than a formalistic objection. More is 
involved than the demonstrable fact that our written Constitution is 
not being adhered to and, therefore, that people who want their society 
to be run according to the rules have good reason to be dismayed. The 
Constitution’s division of powers—its scheme of balance—and the 
checks built into the Constitution in order to preserve that balance 
perform an immensely valuable function in our society. They are 
our guaranties, the people’s guaranties, against losing control over 
the conduct of their affairs by virtue of one branch of the Govern- 
ment becoming, or tending to become, all powerful. 

This is the first lesson of most high-school civics courses. The 
most dangerous way to upset the balance is to upset it in favor of the 
judiciary, and again the point is elemental. If the executive branch 
usurps and exercises more power than it ought to, or if Congress does 
the same thing, the people of the country ‘have a way to handle the 
situation—assuming that elections are still going on, they can vote 
the transgressors out of office. 

But there is no such pepular check on the judiciary. The Justices 
of the Supreme Court are not, in this sense, responsible to the people. 
The concept of judicial tyranny has always had particularly frighten- 
ing connotations in a free society, for only the most drastic steps can 
curb it. That is why Congress’ constitutional power to limit the 
Court’s jurisdiction looms so importantly at the present time. There 
is no other way, save through some Court-packing device, for the peo- 
ple, through their represent: itives in Congress, to keep the Court in 
check. This i is the power that Senator Jenner is reaching for today, 
the last resort in a serious situation. 

This is an elemental lesson which is taught in the first year of civics 
course in high school. Juts as elemental, ‘then, are the restrictions on 
the judiciary, which are more important than any other kinds of 
restrictions, because if the Congress gets out of line, or if the Presi- 
dent gets out of line, assume there are still elections going on, you can 
turn them or him out of office the next time around. But you cannot 
do that to the Supreme Court. That is why this provision in the 
Constitution referring to Congress’ power to limit the Court’s juris- 
diction is so terribly important. It is the only avenue of restraint 
available to the American people against the Supreme Court. 

Senator Jenner. Outside of impeachment. 

Mr. Bozetz. Outside of impeachment; yes. You could pack the 
Court and that sort of thing, but this is about all that is available. 

Is the situation really serious? I make two assumptions on which, 
I take it, there is general agreement. First, all political decisions 
in our society must. be made by the political departments—the execu- 
tive and legislative branches of both Federal and State Governments. 
Otherwise, we, the people, lose control over the conduct of our affairs; 
we cease to be a free and a democratic society. Second, if the political 
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departments are wrongly prevented from making political decisions 
in wide areas of vital national concern, the situation is serious. Has 
this happened ? 

As to whether the deprivations of power we are talking about are 
wrong, I have attempted to show in my earlier remarks that there is 
no constitutional or legal justification for the Court’s intrusion into 
political policymaking in this field. That being the case, the political 
departments have been deprived of their powers wrongly, and the 
Court has assumed these powers wrongly. With what results? 

The issue of whether millions of so-called insensitive employees of 
the Federal Government should be of unquestioned loyalty to the 
United States—a political issue—has been resolved by the Supreme 
Court. The issue of whether, and to what extent, and how the 
sovereign States should protect themselves and the Federal Govern- 
ment against subversion—a political issue—has been resolved by the 
Supreme Court. The issue whether, and under what conditions, 
Communist suspects should be allowed to teach the youth of the coun- 
try—a political issue—has been resolved by the Supreme Court. The 
issue of whether, and under what conditions, State bar associations 
shall admit Communist suspects to the practice of law—a political 
issue—has been resolved by the Supreme Court. 

The issue of how, and perhaps whether, C ongress shall gather facts 
necessary to its legislative function—a political issue and one entirely 
concerned with the internal affairs of Congress—has been resolved 
by the Supreme Court. The issue of whether the Federal Govern- 
ment shall prosecute Communist leaders—a political issue—has, in 
effect, been resolved in the negative by the Supreme Court. I could 
goon. The offense is not confined to these cases, or to this field. I 
have mentioned, incidentally, Federal prosecutions of Communists— 
the Smith Act cases, most particularly the Yates case. This area is 
not covered by the Jenner bill. I think it ought to be. I wish it 
were, 

I do not mean to suggest that in the areas I have mentioned the Court 
has definitely disposed of all of the issues. A great number of them 
it has left open, causing confusion and uncertainty in the legislative 
and executive branches—to say nothing of the lower courts. The 
point is that in all of these areas, the Court has asserted jurisdiction, 
has “taken over,” as it were. From now on, the political departments 
are on notice that whatever decisions they make in these areas are 
at. the mercy of whatever caprice or whim the Supreme Court is in 
a mood to indulge. 

Let me now turn briefly to several objections that are frequently 
raised in this connection. One hears the argument that there are 
(or, as it is more often put, “there must be”) other, less drastic ways 
of bringmg the Court into line. The suggestion most frequently ad- 
vanced is that Congress enact corrective legislation in each of the 
areas where the Court has transgressed. But in many cases—3 of 
the 5 types to which the Jenner bill is addressed—Congress simply 
tas no power to “reverse” the Court. 

The Watkins, Slochower, and Konigsberg cases all turned on the 
Court’s highly imaginative definition of “due process of law.” Con- 
gress has no authority to interpret the due process clauses of the 
Constitution; more exactly, the Court has no obligation to pay any 
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attention to Congress’ interpretation. The Nelson and Cole decisions 
would seem to hold more promising opportunities for reversal since 
they were based on an alleged “intent of Congress.” 

However, as we have seen, in both of these cases Congress had 
made its intention perfectly clear—it would be hard to think up more 
explicit words than those Congress used to express its intent; yet the 
Court decided that Congress had the opposite intent. The point 1s 
not so much that more explicit words are not to be found, but that 
Congress, with this experience of judicial perversity in cases where 
the Court is determined to reach preconceived conclusions, cannot 
afford to rely on new professions of intent. 

After new legislation has been enacted and implemented and proc- 
essed through the courts—this might take years—the Supreme Court 
will undoubtedly have thought up a new device for frustrating the 
congressional will. Congress cannot, in my opinion, afford to run 
that risk in areas that vitally affect our national security. 

Another objection one frequently hears is really more of a debater’s 
point than a serious objection; 1 mention it because it is made so 
often. Is not the Jenner bill, its critics want to know, reminiscent of 
efforts to discipline the Court in the thirties? Is the Jenner bill very 
different, that is to say, from Roosevelt’s Court-packing plan? In the 
thirties, most of us deplored attempts by the political branches of the 
Government to punish the judiciary for making unpopular decisions. 

How justify a volte face in the fifties? There is, it seems to me, 
an obvious and decisive difference between the two situations. The 
Supreme Court, before Roosevelt tried to pack it, was insisting upon 
strict adherence to the Constitution. Most of us opposed political 
efforts to compel the Court to deviate from the Constitution. Today, 
however, the Supreme Court is violating the Constitution in case after 
case. Senator Jenner’s bill seeks to enforce.compliance with the Con- 
stitution. There is no inconsistency. The common denominator in 
the two situations is allegiance to the Constitution. 

In three of the areas to which your bill relates, the question is one 
of due process under the Constitution. And Congress has no power 
to decide what due process is. And the Supreme Court has no obliga- 
tion to pay any attention to what Congress does about that. There is 
no power. 

And, in the other two cases, it is a question of congressional intent. 
And Congress has already expressed its intent in both the Cole and 
Nelson type cases that the Court has ignored. 

The point here is that Congress cannot afford to write new intent 
laws and have them go through the courts and be implemented by the 
States. This would take years to do and then find out that the Court 
is going to find some new reason for turning them down. 

A more serious objection—though hardly, I submit, any more 
valid—was expressed recently in a resolution of the American Bar 
Association. I read the ABA’s resolution opposing this bill with a 
great deal of sorrow; for it seemed to me that the association’s con- 
clusion is conclusively refuted by the premises that I understand had 
been firmly established in the course of the association’s debate on 
the question. 

The association took the position that, although the Court’s deci- 
sions were widely regarded throughout the profession as erroneous, 
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the Jenner bill would upset the constitutional balance of power. But 
the point surely is that the constitutional balance of power has 
already been upset by the cases to which so many lawyers take excep- 
tion. We are currently beset by an imbalance of power. So that 
what the ABA really ends up saying is that we should not disturb 
an imbalance of power. It is a position that I would not find easy 
to defend. 

The Jenner bill is defensive; it seeks to push the judiciary back 
into its own territory, thus restoring the constitutional plan. It is 
the Supreme Court that has trespassed ; the Court has already crossed 
the boundaries that are supposed to separate the branches. That 
being the case, it is the duty of the political branches to recover the 
ground that rightfully belongs to them. It is their duty to us citi- 
zens. For, I repeat: We have a constitutional right to popular con- 
trol over our political affairs. 

The Court’s impact on internal security: I shall not dwell on my 
next contention beyond indicating the nature of the problem ; the dam- 
age that has been done to the American position in our war against the 
domestic conspiracy is well known to this committee. This com- 
mittee is rightfully famous as the national expert, the unchallenged 
fountainhead of information on this subject. It will learn nothing 
new from me. But I urge the committee, in evaluating its informa- 
tion, to take the following considerations into account : 

(1) The importance of denying the States the right to enforce 
their sedition laws—however damaging that was at the time of the 
Nelson decision—has been multiphed a hundredfold by the more 
recent Smith Act cases dealing with Federal prosecutions. 

For, after having destroyed the State sedition laws in the name 
of aiding enforcement of the Federal laws, the Supreme Court has 
turned around and almost totally emasculated the Federal laws. The 
result, in practical terms, is that no public authority can prosecute 
Communists these days. Steve Nelson is a case in point. After his 
Pennsylvania conviction was reversed Nelson appealed his Smith 
Act conviction to the Supreme Court. The Court remanded the 
case for retrial on a contrived showing of “tainted evidence.” But in 
the light of the Smith Act cases, the Justice Department dropped 
the case, and it has been dismissed by the lower court. As far as I] 
know Steve Nelson is today a free man. 

(2) With regard to State control of subversion, the problem goes 
much deeper cha the specific holdings of the cases we have men- 
tioned. Though I do not mean to underestimate the significance of 
the specific holdings. The effect of the Court having injected the 
vague concept of “arbitrariness” into the field of State antisubversive 
activity—as it did in the Slochower, Konigsberg, Sweezy, and 
Wieman cases—is to cast an impenetrable shadow of doubt over the 
entire field. 

State authorities, both legislative and executive, do not have the 
slightest idea today of what they can and cannot do. The result is 
that they are doing nothing. I suspect the Supreme Court intended 
it this way. It was unnecessary to batter down all State defenses 
against communism. It could successfully immobilize them by 
brandishing the threat of judicial reprisal. 

(3) With regard to Federal prosecution of the Communists, the 
point is not so much that the Smith Act is “in shambles,” as a Fed- 











654 LIMITATION OF APPELLATE JURISDICTION 


eral court recently put it, but that Congress, in effect, has been put 
on notice that it cannot enact new legislation to replace the Smith Act 
without running afoul of the Court’s edicts. The Yates case is critical 
in this respect. On the one hand, the Court held that the most 
imposing evidence of conspiratorial intent to overthrow our Govern- 
ment by violence was evidence of nothing more than “abstractive ad- 
vocacy of overthrow”—which, it said, the Smith Act did not prohibit. 
Thus Congress is on notice that the most cogent evidence the Justice 
Department can reasonably hope to amass in a Communist case will 
be insufficient to show a violation of the Smith Act. 

On the other hand, the Court stated that, if Congress had intended 
to prohibit “abstract advocacy” of forceful overthrow of our Govern- 
ment, it would have entered a “constitutional danger zone.” Thus, 
Congress is given fair warning that it better not try to do what the 
Smith Act could do not do. This is why I regret that the Jenner 
bill does not extend to Federal prosecutions of Communists. I think 
that the reasons for curbing the Court in this field are as compelling, 
if not more so, than in the other fields. 

(4) With regard to the Federal security program, the immediate 
effect of the Cole case is bad enough. But the significant fact is that 
the Court, in the Cole case, the Service case and the Peters case, estab- 
lished itself as the overseer of the executive security program. The 
Court has not yet, in so many words, departed from its ruling in 
Bailey v. Richardson, a 1951 case, that the security program did not 
involve constitutional questions. But it has dropped obiter dicta, here 
and there, which will serve as foundations for further judicial in- 
trusions—whenever the Court is so moved. I mention, by way of 
illustration, the Court’s observation in the Peters case that the loyalty 
program procedures involve “substantial rights affecting the lives 
and property of citizens.” This remark opened the door for appli- 
cation of due process arguments to the Federal security program. 

(5) With regard to congressional investigations of communism, the 
minor problem is to find out, as the committees are now endeavoring 
to find out, what it is that the House Committee on Un-American 
Activities did wrong in the Watkins case. The major problem, how- 
ever, is to find out what the committee did right. For the Supreme 
Court seemed to disapprove, explicity or implicity, just about every 
step in the committee’s investigation. As Justice Clark said in his 
dissent : The Court “has substituted the judiciary as the grand inquisi- 
tor and supervisor of congressional investigations.” 

The real threat to the judiciary: My final point is that the Jenner 
bill—far from being an assault on the judiciary—is needed by the 
judiciary and will, in the long run, be helpful to the judiciary. The 
impression seems to be widespread that the Jenner bill would curb the 
judiciary, generally, that it would, in effect, remove the judiciary 
from its customary role in our society. This misconception ought 
to be corrected. For one thing, the Jenner bill does not put even the 
Suvreme Court out of business. 

The Court’s power, as I said earlier, is unaffected in the majority 
of the cases that generally come its way. For another thing, the bill 
does not place the Communist cases beyond judicial review. The 
highest courts of the States, the circuit courts, would have final say 
in subversive cases arising under their laws. 





oe 


“™ -_ 


N 


LIMITATION OF APPELLATE JURISDICTION 655 


The circuit courts of appeal would have the last word in the Federal 
cases with which the Jenner bill deals. And as to the Communist 

cases, finally, the Jenner bill simply puts the Supreme Court on pro- 
bation; should the Court show signs of having learned its lesson, 
Congress could, and probably would—and in my judgment certainly 
should—restore the power that the bill takes away. 

This is not a permanent measure. It is an emergency measure. 
Let the Court learn how to behave. Then Congress can restore this 
power. 

A more serious objection in connection with the bill’s effect on the 
judiciary is that it would bring about judicial confusion—some use 
the word “chaos”—in the field of subversion. The argument is that, 
unless the Supreme Court is there to umpire the game, there will be 
no uniformity in law interpretation and law enforcement. 

There are at least two points that I think ought to be made. First, 
the possibilities of harmful diversity of the lower court decisions are 
almost de minimis. Three types of cases affected by the Jenner bill 
require construction and evaluation of State laws. 

Centrally imposed uniformity in this area is not only not necessary ; 
it may be quite undesirable. To be sure, such cases may involve an 
interpretation of the Federal Constitution. But State supreme courts 
are, presumptively, as capable as a Federal court of reading and 
construing the document, and if the Missouri Supreme Court happens 
to read the document differently from the Ohio Supreme Court, where 
is national loss? And where is the loss to the individual citizen of 
either State who would, after all, be put on notice by the Jenner bill 
that the final adjudication of his rights will come henceforth from 
Jefferson City or Columbus, rather than from Washington? The 
man who finds he can make an inflammatory and seditious speech in 
Missouri, but not in Ohio, is in no different circumstances from the 
man who might today find himself in jail in Missouri, and free in 
Ohio, because the criminal statutes of the two States are different. 

The other cases affected by the Jenner bill—security program cases 
and congressional contempt citations—will nearly always originate 
in the United States District Court of W ashington. Then they do 
not always do so, congressional committees usually hold their hearings 
in Washington, and in contempt cases, it is the place the alleged crime 
took place that determines jurisdiction. Security program cases are 
civil cases. The plaintiff must come to the defendant, and the de- 
fendant is normally the head of the plaintiff’s department and can 
thus be found in Washington. In these cases, the final court of appeal 
would always be the circuit court for the District of Columbia, and 
uniformity of decisions would follow as a matter of course. 

But it seems to me that against the few possibilities of undesirable 
diversity resulting from the Jenner bill, we must weigh the undesirable 
diversity that the word “chaos” is proper—in the lower courts, as the 
result of the Supreme Court’s holdings in the Communist cases. This 
situation is fast approaching a national scandal. One of the most 
serious indictments of the Supreme Court is precisely that it does not 
perform its textbook function of keeping the lower courts in line. 
This is due, in part, to the Court’s refusal to grant certiorari in many 
cases where there are conflicting decisions in “the circuits. 








656 LIMITATION OF APPELLATE JURISDICTION 


The example that comes to mind is the security program case decided 
in the ninth circuit a year or so ago which held that an employee must 
be confronted by his accusers. This is the only circuit that has so 
held and it is my understanding that the Court has refused to grant 
certiorari. Much more important: In the cases which the Court has 
decided, its reasoning has been so diffuse, and its holdings so imprecise 
that the lower courts can only guess about the state of the law. Very 
often they guess differently. Examples are legion. 

What did the Jencks decision require? Some courts will tell you 
that Jencks required pretrial production or documents. Others say 
that the defendant, rather than the trial judge, should determine the 
relevance of prosecution documents. Still others believe that the 
O’Mahoney bill correctly interpreted the Court’s decision. 

Who knows what the Watkins case required? Judge Youngdahl 
thinks it required observance of a first-amendment right to silence. 
Most jurists and lawyers disagree. What member of this committee 
or of any other congressional committee who may have the respon- 
sibility of conducting a congressional investigation can be confident 
that his personal interpretation of the Watkins case will tally with 
that of his brethren ? 

It is an unanswerable question for most Congressmen. 

In the field of public employment, who knows which conditions of 
employment are reasonable, and w hich are arbitrary? The Supreme 
Court has decided only 3 or 4 cases on the point, each involving a 
unique factual situation. And in those cases the Court steered clear 
of any effort to establish categories of arbitrariness or reasonableness 
that would help out lower courts in the future. This, I repeat, is one 
of the Supreme Court’s gravest offenses. The Jenner bill would 
surely help to correct the evil—in this field, at least—by removing 
the Supreme Court from the chain of command. : 

Finally, if Members of Congress are really disturbed over the uni- 
formity issue, there is nothing to prevent Congress from adding to 
the Jenner bill a provision that would nominate a given circuit court 
of appeals to serve as an acting Supreme Court. 

Such a provision could be mandatory, or Congress could simply 
provide that it is desirable in Congress’ judgment for the rest of the 
courts to acknowledge the primacy of the one Congress has nom- 
inated. Either approach would probably accomplish + the purpose. 

The point I really want to make about the judiciary has nothing to 
do with these technical considerations. 

Let me put the matter this way. I hold that any institution that 
gets out of touch with society—gets so far out of touch that it no 
longer shares the society’s v: alues, or sympathizes with its aspira- 
tions, or understands its organic processes—I hold that such an in- 
stitution will not long survive as an influential element of that so- 
ciety. Either that, or it will impose its will on the society, and rule 
it as a tyrant. The Judiciary, under the leadership of the Supreme 
Court, is in danger of becoming such an institution. 

What, after all, are we talking about here? This committee has 
heard testimony for 3 weeks now on comparatively narrow issues— 
the meaning of the Constitution, the meaning of the laws, the re- 
quirements ‘of logic and, of commonsense. But what is really the 
issue ? 
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Why these strained and perverse interpretations of the Consti- 
tatiod and the laws every-time a Communist case is placed on the 
Supreme Court docket? I say it is because the Supreme Court is 
living in a dream world of its own; because it sees, or thinks it sees, 
a different kind of society from the one the rest of us actually live 
in and want to live in; because its values are different from those 
the rest of us embrace. The only other explanation is that the Su- 
preme Court Justices are partisans of communism, and I do not be- 
lieve that. 

What is the nature of the Supreme Court’s dream world? Anyone 
who has read the Court’s decisions in the Communist cases knows the 
answer. It isa world in which a significant struggle is going on. On 
the one side of this struggle there is a group of political dissidents 
who, for reasons the Court apparently could not care less about, call 
themselves Communists. This group has unorthodox views. It is a 
minority element of our society. And its purpose? This minority 
group, though handicapped by insignificant members and small re- 
sources, is strenuously endeavoring to sell its political philosophy 
in the free market place of ideas. And it hopes to transform itself 
one day, from a minority into a majority. Over on the other side of 
this struggle there are some security-mad politicians, in Mr. Rauh’s 
phrase ; there are witch hunters; there are headline seekers ; there are 
congressional committees who want to expose for exposure’s sake. 
This is the Supreme Court’s world. This, we must conclude, is reality 
for the Court. 

But what is the real world for the rest of us? It, too is a world in 
which a significant struggle is going on. On one side is a group of 
dedicated, purposeful men who have rejected all of the fundamental 
values of western civilization, and have embraced a nihilistic code. 
Their fountainhead, spiritually and organizationally, is Moscow. 
They function as an arm of the Foreign Office of the Soviet Union. 
Their modus operandi in our society is conspiratorial. Their purpose 
is to overthrow our society and our institutions by whatever means will 
accomplish that end. 

On the other side of the struggle, as we see it, the public authorities 
of our society, supported by the vast majority of our citizens, are 
searching out ways of containing the conspiracy and defeating it. 
Their task is not easy. The enemy is a novel phenomenon in human 
experience, certainly novel in the history of our society. Our publie 
authorities find that existing criminal laws are inadequate to the task. 
They must devise new ones, and they must go beyond the criminal laws 
to special devises such as security programs and loyalty oaths and 
conditions on public employment that exact higher standards of 
reliability than those imposed by the criminal laws. And they try 
and keep the problem under constant scrutiny by means of legislative 
and executive investigations. This is the world the rest of us live 
in and see around us. “This is our view of reality. 

Now my point is not so much that our view of reality is closer to 
the truth than the Supreme Court’s; but rather that the two worlds 
have long ceased to communicate with one another. They cannot 
communicate with one another because they do not understand one 
another—they do not speak the same language, they do not share 
the same goals, they do not recognize the same enemies. 

21794—58——_40 


ee en 


a 


i 
| 
| 








658 LIMITATION OF APPELLATE JURISDICTION 


It is impossible therefore for both views of the world to govern 
our society simultaneously. They cannet coexist. One must give 
way. I have no doubt which will give way, but I increasingly fear 
that, as the Supreme Court sinks lower and lower in the esteem and 
respect of our society, and as its aberrations are increasingly reflected 
in the decisions of the inferior courts, it will pull the whole judiciary, 
as an institution, down with it. This would be an incalculable 
tragedy. 

The judicial system is out of touch, in the sense I indicated earlier, 
with the rest of our society. 

Mr. Chairman, may I mention this one last case, which I think will 
sharpen up the point [ am trying to make # 

You are a Member of Congress, and you signed a bill, Senator, back 
in 1950, which Congress passed, requiring subversive organizations to 
register with the Federal Government. The Subversive Activities 
Control Board was established to determine whether or not an organ- 
ization was subversive. Congress provided that appeals could be 
taken to the courts. 

Now, 8 years later, in 1958, the Subversive Activities Control Board 
is still unable to demonstrate to the satisfaction of the courts that the 
Communist Party is a subversive organization. 

The Communist Party has still not been required to register. When 
the case finally got to the Supreme Court a couple of years ago, the 
Court ruled that since the reliability of three of the witnesses who 
testified against the party was questionable, the case had to be re- 
manded to the Board for further consideration (Communist Party 
v. Subversive Activities Control Board). 

This despite mountains of evidence in the form of documents and 
testimony by other witnesses which demonstrated the character of the 
party beyond a shadow of a doubt. 

The Board had to make a new case. By the time the new case got 
to the Circuit Court of Appeals, the Supreme Court’s Jencks opinion 
had been handed down. The FBI had not produced some memoranda 
desired by the Communists, so back the case went to the Board. ‘That 
is where it is now. 

Now, I say something is wrong. Surely this is a matter for deepest 

national concern. I submit that 99 percent of the people of the United 
States know that the Communist Party is a subversive organization— 
know it with the same certainty with which they know ‘the sun will 
rise in the east tomorrow. But the judicial system of the United 
States does not know it. It cannot take cognizance of it. And I say 
this judicial system is not going to be long, or any other kind of influ- 
ence in our society, if it pursues that kind of activ ity and makes that 
kind of performance. 

The judicial system is out of touch, in the sense I indicated earlier, 
with the rest of our society. The problem is to persuade the judi- 
ciary—for its own sake—to rejoin the community. The remedy as I 
see it is to unleash the judiciary from the leadership of the Supreme 
Court. No other course will sufficiently impress upon wayward judges 
the fact that this is a society of popular g government, and that we, the 
people, mean to keep the kind of society we now live in and love. 

Senator Jenner. Thank you, Mr. Bozell, for your fine statement. 
We appreciate your interest in coming before the committee and giving 
us the benefit of your views on this very important matter. 
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For the new reporter who has just taken over, all of the statement 
will be included as part of the record. 

Mr. Bozevt. Mr. Chairman, may I request that 3 articles which I 
have, 1 by Forrest Davis, 1 by James Burnham, and 1 by William A. 
Rusher, who once served as assistant counsel for this committee, writ- 
ten last summer about the courts, be submitted to you and put in the 
record if you choose ? 

Senator Jenner. They will be put into the record and will become 
a part of the official record of this committee. 

Mr. Bozetx. I have them here. 

Senator JENNER. Just give them to the reporter. 

(The articles referred to are as follows :) 


[The National Review, July 6, 1957] 
THE Court REACHES FOR TOTAL POWER 
(By Forrest Davis) 


In its decision of June 17 the Warren court, says one of the most erudite of 
American journalists, has thrown down a gage which Congress must take 
up unless it is willing to abdicate 


The 17th of June was a decision day in the vast, muted, alabastrine palace of 
the United States Supreme Court, a steamingly humid, uneasonable day without. 
The decisions announced within may well mark the date in future as our 18th 
Brumaire—the occasion on which the Court asserted its power over the Congress 
as on that November day in 1799 the Napoleon consulate seized power from the 
Council of the Five Hundred. 

On June 17 the Court, in its Watkins decision, announced itself, as dissenting 
Justice Tom C. Clark phrased it, the “Grand inquisitor and supervisor of con- 
gressional investigations.” That decision, written by Chief Justice Earl Warren, 
arrogated to the Court by profuse obiter dicta command over a vital function 
of the Congress, derived from Lord Coke’s description of the House of Commons 
as the “general inquisitors of the realm” and from long usage and precedent. 
In its decision in the California Communist cases, acquitting 5 and ordering new 
trials for 9 other defendants, the Court repealed 1 section of the Smith Act, an 
act previously held constitutional by this Court. It wrote law by establishing 
a new standard, under which a Communist scarcely could be found guilty of 
conspiring to overthrow this Government by force unless apprehended on the 
barricades, faggot in one hand, Tommy-gun in the other; and the Court usurped 
the ancient prerogative of a jury to be the sole judge of the facts at trial. 

In short, on June 17 the Warren court (bearing the Chief Justice’s name in 
some public derogation because to him is attributed the stiffening of the will to 
power in certain of his associates) precipitated a constitutional crisis long in 
the making which, should Congress defend its prerogatives, will give rise to a 
struggle for power reminiscent of the quarrels between King and Commons in 
Stuart and Hanoverian England. 

Even more frighteningly, the Court on June 17 confirmed the public judgment 
that in all cases dealing with communism it hastens to the side of those guilty 
or accused of bearing a part in the great conspiracy, fathered in Moscow, which 
the Executive and the Congress repeatedly have declared to be a “clear and 
present danger.” 


ABSOLUTISM 


The only visible beneficiary of the Court’s solicitude for the Communist cause 
is that cause itself; a fact to which the New York Daily Worker exuberantly 
testified. The Court, because it speaks in the name of civil liberties, is often 
described as “liberal.” Yet as it suppresses the powers of the Congress, as it 
spreads the broad mantle of its protection over the Communist apparatus, it is 
reactionary; as reactionary as the endeavor to subvert and betray our fluid, 
flexible, tractable but often uncomprehending society is reactionary. Where the 
Court, beyond the reach of the citizen, arrogates to itself the irresponsible right 
to make law de novo (as in the school cases) ; where it blurs the line between 
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the State and society (as in the Girard College case) ; where it amends the Iaw 
capriciously (as in the California Communist cases) ; the Court is not only re- 
actionary but tinged with the political vice of the 20th century : absolutism. 

Four decisions of June 17 conformed to the Court’s pattern set in the Steve 
Nelson appeal from a Pennsylvania conviction. Two—the reversal of the con- 
viction of John T. Watkins, an Illinois labor leader, for contempt of Congress, 
and the California Communist rulings—bespoke a revolutionary impulse in the 
Court, i. e., a desire to realign the power relationships of the State and to 
magnify the Court into the sole legitimate author of the law of the land. 

What the Court did in Watkins was to ride down the congressional right to 
investigate, to press it within narrow limits of legislative intent, to surround wit- 
nesses with a wall of immunity, and specifically to deny the Congress’ right “to 
expose for the sake of exposure,’ which was the Chief Justice’s belittling term 
for the right of “informing.” A right which Woodrow Wilson, in his Congres- 
sional Government, placed above even the Congress’ legislative function. Said 
Wilson, of a right pretty well taken for granted and highly regarded by Liberals, 
including two members of the Court, before the Congress began seeking light 
on the Communist threat in our midst: 

“* * * even more important than legislation is the instruction and guidance 
in political affairs which the people might receive from a body which kept all 
national concerns suffused in a broad daylight of discussion. * * *” 

To suffuse national concerns in Mr. Wilson’s “broad daylight” requires that the 
Congress be free to inform itself, as well as the people, through the investigative 
process with power to subpena persons and papers and to punish refractory and 
obstructive witnesses for contempt. 

The Watkins decision, by adding the first amendment’s guarantee of free 
speech and the common-law right of privacy to the fifth amendment as a screen 
between Congress and the witness, makes future inquiries dependent on the 
leave of those under investigation. 

Congress’ right to free inquiry, struck down by the Chief Justice and five asso- 
ciates in supposed deference to the citizen’s right freely to discuss, has been 
maintained in large part by liberals. Two concurring Justices in the Watkins 
decision, Hugo L. Black and Felix Frankfurter, upheld the congressional pre- 
rogative to the full when the reluctant witnesses were businessmen or corrupt 
politicians. In a New Republic article of May 21, 1924, revealingly entitled 
“Hands Off the Investigations,’ Mr. Frankfurter eloquently affirmed the right 
searchingly to inquire. 

He wrote: “The question is not whether people’s feelings here and there may 
be hurt, or names ‘dragged through the mud’ * * * The real issue is whether 
the danger of abuses and the actual harm done are so clear and substantial that 
the grave risks of fettering free congressional inquiry are to be incurred by 
artificial and technical limitations upon inquiry * * *.” 

In 1936, Black was conducting as chairman of the Senate’s Lobby Committee 
an inquiry into the practices of certain corporate witnesses. He wrote feelingly 
for the February Harper’s magazine, under the title “Inside a Senate Investiga- 
tion,” of the dodges employed by witnesses to withhold papers and escape his 
questioning. Senator Black, as a matter of course, militantly upheld the right 
of his committee to penetrate the “special privilege of secrecy” claimed by wit- 
nesses. He witheringly dismissed any invocation of the right of privacy. Wrote 
Black : 

“There is no power on earth that can tear away the veil behind which power- 
ful and audacious and unscrupulous groups operate, save the sovereign legisla- 
tive power armed with the right of subpena and search. * * * Notwithstand- 
ing * * * continuous opposition, the House and Senate have uniformly sustained 
the right of their committees to obtain such evidence (from balky witnesses) 
since the first congressional investigation was ordered by the House in 1792. The 
courts have upheld them.” 

It is clear that Justice Black does not regard Communist agents and all who 
serve Moscow as members of “powerful and audacious and unscrupulous groups” 
from whom the veil may only be torn away by the “sovereign legislative power.” 
Nor does Justice Frankfurter currently hold that Congress’ writs should run 
against the witnesses able but unwilling to reveal the scope and nature of 
Moscow’s endeavor to undo our society. 


LIMITATION OF APPELLATE JURISDICTION 661 


THE KILBOURN CASE 


In reaching his decision in the Watkins case, the Chief Justice relied upon an 
all-but-forgotten and long-neglected Supreme Court case, Kilbourn v. Thompson 
(103 U. 8. 168), decided in 1881, and a rather singular finding. Warren held 
that the legislative purpose behind the questioning of Watkins had not been 
disclosed to him with “indisputable clarity.” 

This assertion Justice Clark disputed in his dissenting opinion, bluntly and 
specifically. Clark noted that the committee chairman remarked upon opening 
the hearing that the House had referred to the committee (the House Un- 
American Activities Committee) a bill which, if enacted, would limit the benefits 
of the National Labor Act to unions not Communist controlled. It was under- 
stood, said Clark, that the committee was inquiring into the extent of Communist 
influence in unions in the Chicago area, and that Watkins clearly knew the 
legislative purposes, as was evidenced by his formal statement. 

Clark obviously thought this objection, upon which the Chief Justice based 
the reversal of Watkins’ conviction, a quibble. Upon Kilbourn v. Thompson 
Warren relied for obiter dicta, questioning the propriety of the Un-American 
Activities Committee’s possession of the subpena power, Congress’ right to inter- 
rogate private persons, and the right to any inquiry where a narrow legislative in- 
tent is not proclaimed. 

The contention that Watkins was not sufficiently appraised of the legislative 
intent can be understood best by a reference to Kilbourn. For there the 1881 
Court found, with some reason, that the House, in establishing a committee to in- 
quire into an aspect of the historic crash of the banking firm, Jay Cooke & Co., had 
neglected to state or imply a legislative intent. To bring Watkins into line with 
Kilbourn, therefore, it was necessary to raise a doubt about the current com- 
mittee’s proclamation of intent. 

The Kilbourn citation itself casts a reflection upon the liberalism of the Court’s 
motives. As the only Supreme Court decision attacking the congressional right 
to free inquiry, it has drawn the devastating fire of liberal historians of the Court 
for three generations. The House, obviously, was acting in its “informing” ca- 
pacity when it authorized the inquiry into a real-estate pool involved in the 
Cooke failure. Kilbourn, the pool manager, resisted the committee, was adjudged 
guilty of contempt, imprisoned, gained freedom on a writ of habeas corpus, and 
sued the Speaker, the committee members, and the Sergeant at Arms, Thompson 
(from whom the case derives half its title), for false arrest. The District of 
Columbia Supreme Court upheld the defendants, the United States Supreme 
Court reversing. 

The Kilbourn Court held that the House, in the absence of intent to legislate, 
had no authority to make “inquiry into the private affairs of the citizen,” much 
less punish him for silence. The Justices concluded : 

“This Court does not concede that the Houses of Congress possess this gen- 
eral power of punishing for contempt. The cases in which they can do this 
are very limited. The House of Representatives is not the final judge of its own 
power and privileges in cases in which the rights and liberties of the subject are 
concerned, but the legality of its action may be examined and determined By 
this Court.” 

If we are to judge the desires of the Chief Justice by the internal evidence of 
his Watkins opinion, Kilbourn, once he had got over the hurdle of intent, fitted 
his purposes with exactitude. 

Prof. James M. Landis, who, holding office under President Franklin D. Roose- 
velt, was accounted a New Deal liberal, expressed the liberal consensus con- 
cerning Kilbourn in the Harvard Law Review of December 1926, under the head- 
ing, “Constitutional Limitations on the Congressional Power of Investigations,” 
wherein he wrote: 

“* * * no standard of judgment can be developed from Kilbourn v. Thompson. 
Its result contradicts an unbroken congressional practice, continuing even after 
the decision, with the increasing realization that committees of inquiry are nec- 
essary in order to make government effectively responsible to the electorate.” 

Concerning the doctrine, so fervently announced by Warren, that a House of 
Congress or a committee thereof must explicitly state the immediate purpose of 
an inquiry in advance, Landis protested : 

“That is must announce a precise choice before adducing evidence necessary 
for a proper judgment, is to insist upon leaping before looking, to require of 
Senators that they shall be seers. The grant of legislative powers by the 
founders in 1789 carried no such implications.” 
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FIVE COMMUNISTS ACQUITTED 


In the California Communist cases, this Court flagrantly demonstrated the 
truth of the late Chief Justice Charles Evans Hughes’ ironical aphorism that 
“the law is what the judges say it is.” The majority, again with Justice Clark 
as the lone dissenter (although Justice Harold H. Burton demurred on one 
point), distorted the verb “organize” in the Smith Act out of recognition by its 
framer or the Members of Congress who passed it. The Smith Act included 
the organization of the Communist conspiracy’s myriad agencies, committees, 
and “fronts.” The Court confined the meaning to the reorganization of the 
Communist Party, U. S. A., in 1945, invalidating that section of the act as 
bearing upon the defendants on the ground of the statute of limitations. Since 
the Smith Act became law in 1940, the Congress hardly could have brought the 
1945 reorganization into purview. 

The five defendants were acquitted on the ground of “insufficient” evidence. 
On this point, Justice Clark said : 

“This Court should not acquit anyone here. In its long history, I find no 
ease in which an acquittal has been ordered by this Court solely on the facts. 
It is somewhat late to start in now usurping the function of the jury, especially 
where new trials are to be held covering the same charges.” 

The Warren Court, never impressed by rights claimed by the States, found no 
difficulty on June 17 in denying the right of the New Hampshire Supreme Court 
to hold a Socialist editor, Paul Sweezy, in contempt for refusing to answer ques- 
tions by the State’s attorney general, acting for the legislature, regarding a lec- 
ture Sweezy had delivered at the University of New Hampshire. The attorney 
general was seeking to discover what affiliations Sweezy had, if any, with the 
Communist conspiracy. The Court’s decision followed, Kilbourn on the subject 
of legislative intent. 

A tendency of the Court in 1930 to substitute personal inclination for prin- 
ciple moved the “Great Dissenter,” Oliver Wendel Holmes, to a frank deroga- 
tion of his colleagues. Dissenting in a case where the majority applied the 
due-process clause of the 14th amendment against what he considered a con- 
stitutional right of Missouri, he wrote: 

“As the decisions now stand, I see hardly any limit but the sky to the invali- 
dating of those rights if they happen to strike a majority of the Court as, for 
any reason, undesirable.” 

Justice Holmes further doubted that the 14th amendment “was intended to 
give us carte blanche to embody our economic or moral beliefs in its 
prohibitions.” 

In the Steve Nelson case, the Court ruled that the Pennsylvania courts had 
no power to investigate or act upon Communist issues because the Smith Act 
preempted that field to the Federal Government. Congress had not so stipu- 
lated or intended. The Nelson decision had the effect of dismantling the 
investigative machinery of the many States inquiring into the Communist 
conspiracy. 

The Warren Court’s decisions in the so-called Communist cases from Nelson 
to June 17, in the sociologically founded desegregation school case of 1954, the 
Du Pont antitrust case, and the Girard College case which opened the door to 
the State’s interference in the institutions and associations of society, indicate 
that this Court employs criteria, constitutional or not, that can fairly be termed, 
in lawyer’s English, “terms of art.” 


WHY? 


What lies behind the Court’s lenity toward witnesses and petitioners asso- 
ciated with the Communist cause? Who can tell what goes on in the somewhat 
commonplace minds of the Court’s majority, none of whom was known as a 
leader of the bar or (except for the literate, mercurial Frankfurter) for any 
intellectual distinction before mounting the. bench? All owe their immense dig- 
nity and well-remunerated, lifetime jobs to accidents of patronage, religion, or 
geography. The Chief Justice, himself, can only be supposed to hold his ele- 
vated office because he made the expedient choice at the Republican National 
Convention of 1952; certainly, no previous attainment as a jurist or scholar 
recommended him. 

Why should the Court’s majority steadfastly inhibit the Congress and the 
executive arm in exercising vigilance against so awful an endeavor to destroy 
us? Frankfurter in the 1920’s, Black in the 1930’s, powerfully maintained 
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the right of free inquiry to Congress against the citizen. Back in 1941, Earl 
Warren, rising to the governorship of California on the strength of his prose- 
cutions of Communist mischiefmakers as attorney general, recognized the face 
of the enemy. The California Parole Board had freed 3 Communist goons, 
sentenced to 20 years for murder, after they had served only a little more than 
4 years of their sentences. Warren expressed his outrage and scorn in a news- 
paper statement, which ended: 

‘“* * * The murderers are free today not because they are rehabilitated ecrimi- 
nals, but because they are politically powerful communistic radicals. Their 
parole is the culmination of a sinister program of subversive politics, attempted 
bribery, terrorism, and intimidation which has evidenced itself in so many ways 
during the past 3 years. 

What warrant has Warren for believing that the “Communist radicals are less 
potent now than in 1941? Or less “sinister,” less gifted in “terrorism and in- 
timidation”? 

Justice Black, with Justice William O. Douglas, concurred in the California 
Communist cases, but went further, because they had dissented when the Court 
held the Smith Act constitutional. As part of his concurrence, Black wrote: 

“The first amendment provides the only kind of security system that can 
preserve a free government—one that leaves the way open for people to favor, 
discuss, advocate, or incite to causes and doctrines, however obnoxious and an- 
tagonistic such views may be to the rest of us.” 

The statement, equating the right of the citizen freely to hold and present 
views, “however obnoxious,” with the disciplined utterance and schematic pro- 
gram of world communism’s fabric of subordination, is either unbelievably 
naive or motivated by a hidden spring. Why should witnesses in 1957, with 
access to the methods and personnel which Moscow is using against us, be re- 
lieved of the necessity of imparting when witnesses in 1936 were sternly enjoined 
to disclose all? 

It has been said that the Warren Court could not more faithfully be advancing 
the Communist desire to conquer the United States from within if each week 
the Justices met to con and effectuate the latest instructions from the American 
branch of Agitprop in Moscow. The intimation is insupportable and shameful, 
but the Court has laid itself open to it. 

I prefer, being an easy man, to take the charitable view that this Court can 
no more decipher the will of the Kremlin than it can bring into workable knowl- 
edge the appalling fate of those countries which have fallen to communism from 
internal corruption. 

WARREN-BLACK-DOUGLAS AXIS 


Chief Justice Warren made his sure-footed way through the depression politics 
of California, the “ham and eggs,’”’ Upton Sinclair’s “end poverty in California,” 
and the old-age-pension gimmicks, opportunistically. Black, a former Ku Kluxer, 
is somewhat suspect in terms of integrity. Douglas, intellectually on the blowsy 
side, conditioned the Yale Law School to its current social relativity and dog- 
matic leftism. He has been a kind of open-faced rube among the artful dodgers 
of Soviet persuasion. Alone among ranking Americans, Douglas rejoiced at the 
Soviet Embassy last November over the anniversary of the October revolution 
when Hungarian women and children were breathing their last under the shards 
of Red army tanks. Douglas seems, to me, incurably frivolous. 

I doubt that the opportunistic Warren and Black and the faintly absurd, 
mountain-climbing Douglas would deliberately deliver their society and culture 
to the wolves of Moscow. I think it very likely that they would do so inadver- 
tently, striving to make time with, for example, the intellectuals of the Wash- 
ington Post, which, from condemning McCarthyism at the top of its lungs, went 
on to pillory something it called committeeism. 

The Warren-Black-Douglas axis on the Court lies, in my judgment, under the 
nihilistic blight of fashionable liberalism. Intellectually inadequate, the Justices 
of the childish left mistake the liberty of the citizen for the franchise of the 
Soviet subversionist. It pains me to say this, but I fear that we have a dumb 
eore of the Court and a timid fringe. Justice Burton, who should know better, I 
put in that fringe. 

CONGRESS HAS RECOURSES 


The remedy lies, as always in a free society, with the people and their tribunes 
in the Congress. The Congress can scarcely forbear taking up the gage thrown 
by Warren et al. If Pat McCarran and Bob Taft were alive and functioning, I 
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would have greater assurance regarding the outcome, The Congress cannot take 
the assaults in the Watkins case, the California cases, and the Jencks case lying 
down unless it is willing to abdicate its constitutional functions and historical 
prerogative. 

The issues are joined. To put it in vulgar terms, they lie between the 
arrogating political accidents in the plush-lined Supreme Court Building and the 
freely elected Representatives of the people across the Capitol Plaza. 

The Congress has many recourses if it is bold enough to assert them. It 
controls the purse. The Congress could, if it so willed, reduce the salary of Asso- 
ciate Justices from $35,000 to $3,500 a year. That would inflict severe pain. 
The Congress could institute an inquiry into how the Court has become so 
indulgent toward persons associated with communism. It could subpena and 
punish for contempt before the Court could get around to interdicting such 
processes. 

It would be illuminating to know why the Court exhibits such invariable 
tenderness toward citizens, or aliens, called before congressional committees to 
render an accounting of their commerce with the devil. We probably never shall 
know unless Congress finally reasserts its power as a historically coequal branch 
of the Government that constrains us all. 


[The National Review, July 20, 1957] 
Wuy Nor INVESTIGATE THE Court? 
James Burnham 


An editor of National Review argues that Congress should undertake an investi- 
gation of the workings of the judiciary in order to determine the way in 
which to answer its recent encroachments 


In the article that here follows I seek to motivate the following conclusion : 
A congressional investigation of judiciary is the best present reply to the 
Supreme Court. 

HOW POWERFUL IS THE COURT? 


In a footnote to Federalist No. 78, Alexander Hamilton quoted Montesquieu: 
“Of all three powers above mentioned, the judiciary is next to nothing.” Am- 
plifying, Hamilton wrote: “The judiciary, from the nature of its functions, 
will always be the least dangerous to the political rights of the Constitution ; 
because it will be least in a capacity to annoy or injure them * * * The judi- 
ciary * * * has no influence over either the sword or the purse; no direction 
either of the strength or of the wealth of the society; and can take no active 
resolution whatever. It may truly be said to have neither force nor will, but 
merely judgement; and must ultimately depend upon the aid of the executive 
arm even for the efficacy of its judgments * * * It is beyond comparison the 
weakest of the three department of power; [and] can never attack with success 
either of the other two.” 

Chief Justice John Marshall was repeating the same essential conclusion 
when he declared in 1824: “Judicial power, as contradistinguished from the 
power of the laws, has no existence. Courts * * * can will nothing.” And 
Justice Owen Roberts echoed in 1936: “All the court does, can do, is to an- 
nounce its considered judgment upon the question. The only power it has, if 
such it may be called, is the power of judgment.” 

Reflecting on the decisions of the Earl Warren Court in re Slochower, Steve 
Nelson, Watkins, du Pont, Jencks, Sweezy, Girard College, the Smith Act de- 
fendants, what are we to make of this traditional estimate? Were Montes- 
quieu, Hamilton, Marshall, and Roberts ignorant as analysts and false as 
prophets? Have changed conditions made their words irrelevant? Or have 
we on our side failed to make necessary distinctions? 

The answer is suggested in the same Federalist paper: “Though individual 
oppression may now and then proceed from the courts of justice, the general 
liberty of the people can never be endangered from that quarter; I mean so 
long as the judiciary remains truly distinct from both the legislative and 
executive powers * * * Liberty can have nothing to fear from the judiciary 
alone, but would have everything to fear from its union with either [or both] 
of the other departments.” 
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And is this not really obvious? The act of a court is a judgment, and this can 
be rendered only on an individual complaint that is brought—after the event— 
before it. The court cannot directly compel anyone to initiate the complaint 
or to accept its findings. Police and army—the means of coercion—are under 
command of the executive, not the judiciary. The courts cannot even assure 
the material conditions of their own existence: the taxing and appropriating 
powers belong to the legislature. 

The judiciary can usurp undue power only with the support or compliance of 
the other two branches, only in a united front with one or both of them. In 
the long run the judiciary must inevitably lose in a direct conflict with the 
executive and legislature—if, let us add, they choose to fight. 

Not merely in theory but in historical practice, our system provides an arsenal 
of weapons—too many, perhaps—for checking judicial encroachment. 








THE HISTORICAL RECORD 


In 1849 the Supreme Court ordered the Wheeling & Belmont Bridge Co. to 
destroy its bridge over the Ohio River as an “unlawful” obstruction to naviga- 
tion. The company, disregarding the decision and a subsequent injunction, 
turned to Congress, which in 1852 passed a statute declaring the bridge to be 
“a lawful structure.” The Court, accepting, noted that although the bridge 
“may still be an obstruction in fact, it is not so in the contemplation of law.” 

In 1868, when Ex parte McCardle—an action that implied a challenge to the 
constitutionality of the Reconstruction Acts—was actually before the Court, 
Congress passed (over President Johnson’s veto) a rider repealing the Supreme 
Court’s jurisdiction in all cases arising out of the relevant statute. The Court 
then dismissed the case. The Franklin Roosevelt administration similarly ex- 
empted from Supreme Court scrutiny the workings of the wartime Price Con- 
trol Act. e 

Numerous States have simply refused to carry out Supreme Court writs, or to 
obey Federal court injunctions, and at least a dozen States have released Federal 
prisoners from jail. Throughout our history, judgments of the Federal judiciary 
have frequently been softened, bypassed or negated by many kinds of “State 
interposition,” as in the South today, in resistance to court orders for racial 
integration. 

Congress’ act of March 1, 1863, prohibiting slavery in the Territories, flatly 
contradicted the Dred Scott decision. 

In drawn-out conflict with the Court, the “political departments” have 
threatened to use, and have a number of times actually used, their power to 
alter the number of its members. Under the original Judiciary Act (1789) 
there were six Justices of the Supreme Court. As episodes in Jefferson’s struggle 
to control the Court, the number was changed in 5 in 1801 and back to 6 in 1802. 
It was raised to 9 in 1837 (to water down the influence of John Marshall), and 
to 10 in 1863 (to give the North a safer majority) ; dropped to 7 in 1866 (to 
prevent Andrew Johnson from appointing new members), and rose back to 9 
in 1869, when Grant could name the new Justices—who, as expected, brought a 
reversal of the Court’s previous finding against the Legal Tender Act. Franklin 
Roosevelt’s 1937 Court-packing proposal was never adopted; but its threat, 
combined with his manipulation of public opinion and Willis Van Devanter’s 
forced resignation, brought the Court around to acceptance of the New Deal 
measures. 

The Court can always be corrected by constitutional amendment: amendments 
XI, XIII, and XV were specifically adopted in order to overrule Court decisions. 
Impeachment is also always a formal possibility, although it has not been at- 
tempted for Supreme Court Justices since the Jeffersonians failed against Salmon 
Chase. Still, even the latent possibility of impeachment serves as a psychological 
curb on the judiciary. And what finally settled the constitutional problems of 
slavery and secession was the bloody arbiter that has always been the court of 
last appeal. 

CONGRESSIONAL CONTROLS 


The Constitution provides for only the barest minimum of our judicial system ; 
all the rest is for Congress to determine. The Constitution decrees “one supreme 
Court” (composition unspecified), but only “such inferior Courts as the Congress 
may from time to time ordain and establish.” These inferior courts—their num- 
bers, kinds, jurisdiction, funds, duties, rules, their rights to issue writs and 
injunctions and orders—exist only by virtue of congressional statute. 
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But the Supreme Court itself—though existing by constitutional and not statu- 
tory fiat—is not exempt from congressional control. The number of its members, 
its budget, even where and when it meets, are subject to the legislative will.’ 
The Constitution assigns the Supreme Court “original jurisdiction” only “in all 
Cases affecting Ambassadors, other public Ministers and Consuls, and those in 
which a State shall be Party.” This paragraph (in art. III, sec. 2) then con- 
cludes: “In all the other Cases before mentioned, the supreme Court shall have 
appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and 
under such Regulations as the Congress shall make.” [My italies.] 

Let us also note that the Justices do not grow Topsy-like from the bench. 
They are selected by the Chief Executive and confirmed by one House of the 
Legislature. Though by virtue of permanent appointment and human mutability, 
they, like other men, change through the year, they and their Court usually re- 
flect the basic opinions and values of those who have chosen them. The members 
of the present Court were appointed by Franklin Roosevelt, Harry Truman, and 
Dwight Eisenhower, and in each case confirmed by a legislative chamber tending 
toward subservience to the executive power. The Court is a product of New 
Dealism, Fair Dealism, modern Republicanism—in short of the egalitarian, 
demagogic, welfare-statist ideology of contemporary liberalism. It behaves as 
we should expect it to behave. 


TO ACT OR NOT TO ACT 


The Court decided that the Du Pont holding of 23 percent of General Motors 
common stock is illegal under section 7 of the Clayton Act. It is naive for those 
who object to the ruling to blame only the Court. The executive arm, not the 
Court, brought the suit against Du Pont. Congress could overturn the decision 
in a day by a bill repudiating the Court’s interpretation of section 7, but there 
is no reason to think that a majority in Congress or in the Nation wants it over- 
turned. 

In the Steve Nelson decision the Court declared that Congress had “pre- 
empted” the field of subversion for the Federal Government, and thus “super- 
seded” all State laws thereon. (Nelson himself, having been convicted under a 
Pennsylvania law, was set free.) This decision, like others of the Earl Warren 
Court, is simultaneously a blow at States rights, an encroachment on the Legis- 
lature, and a setback to domestic security. But here, too, an easy method of cor- 
rection is at hand: Congress need only repudiate the Court’s dicta, and declare 
that the national laws on subversion supplement, without supplanting, the 
State laws. The last and the present Congress have failed to do so. It is to 
be noted in this instance that the Executive, in practice if not always in words, 
agrees with the centralizing tendency expressed by the Court. Congress is too 
lethargic or too divided to take the initative on its own. 

The immediate response to the Jencks decision on opening confidential files 
is an instructive contrast. Here the Executive (spurred no doubt by Mr. J. Edgar 
Hoover) as well as Congress realizes that the Court’s ruling might make a 
shambles out of law enforcement. Within a couple of days the administration 
came up with a proposed bill to plug the gap, and Congress prepared to act 
on it.? 

The recent decision freeing a number of California Communists convicted 
under the Smith Act was based partly on technicalities, partly on a constitu- 
tional interpretation of the first (free speech) amendment, and partly on a 
criticism of the evidence adduced at the trial as “insufficient.” The Court’s 
criteria would make it hard to convict anyone of any kind of subversion unless 
he were caught throwing a bomb. But under its constitutional powers Congress 
could remove all questions of fact in these cases (including the question whether 
the Communist Party is a conspiracy or a debating club) from the appellate 
jurisdiction of the Court ; and could without too much difficulty revise the rather 
sloppy wording of the Smith Act. 

Even the Court’s decisions on school integration would not have much practical 
meaning if they were not correlated with already existing political trends. 
Brown v. Board of Education, in the three years since it was rendered, would 


1 Not in respect to a salary cut applicable to sitting members, however. In his sugges- 
tion that this would be an effective way to discipline the Justices (National Review, 
July 6), Mr. Forrest Davis overlooked the constitutional injunction (art. III., sec. 1) that 
their compensation “shall not be diminished during their continuance in office.” 

* Though, as Mr. Bozell explains in this issue, the bill itself is faulty. 
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not have had wide repercussions if the Executive and Congress had been sharply 
opposed to it, and if it had been wholly out of line with national sentiment. The 
truth is that the executive establishment agrees with it: both with the policy of 
school integration, and with the use of national power to coerce the States to 
carry out that policy. 

As on many of the other issues, congressional opinion is divided. If it were 
firmly opposed, Congress would by now have taken away the power of the circuit 
courts to issue the orders by which they are implementing Brown vy. Board of 
Education, and would have made a stab at removing the entire field of education 
from Federal jurisdiction. 

Instead, the House has just passed and the Senate is now considering a Civil 
Rights Act that would not diminish but vastly extend the power of the Federal 
courts to coerce individuals, local communities and States in these racial matters. 
For the present it is only State interposition that is offering any serious resist- 
ance to the integration rulings. 


THE GENERAL TREND 


Some of the problems raised by specific decisions of the Earl Warren Court 
«an be handled, and in some cases even will be, by specific legislation. But there 
is also the more general problem of the Court’s fundamental trends, to wit: (1) 
its assault on States’ rights; (2) its legal sabotage of security measures; (3) its 
encroachments on the other two branches of government, especially on the 
legislature, reaching a climax in the Watkins decision, which presumed to tell 
Congress how to go about its sovereign business of legislating. 

Is there any action, politically feasible at present, that would in some measure 
counter these trends, and pull the Court back toward judicial continuity and 
restraint? 

Impeachment or any of several constitutional amendments could of course 
do so, but these means (even if desirable) are for the time being excluded in 
practice. Nor would a Court-packing bill make much sense. In the unlikely event 
that Congress would vote it, what point would there be in having President 
Eisenhower name another half dozen Earl Warrens? 

There remains, however, a traditional but hitherto unmentioned alternative : 
a congressional investigation of the Federal judiciary, in particular of the 
Supreme Court. 

Whatever its collective attitude on States rights, Congress is overwhelmingly 
opposed to the Court's dilettante treatment of security; and Congress’ own 
political existence is threatened by the Court’s tendency to transform itself into a 
supreme legislature. Very practical motives thus prompt Congress to some sort 
of broad counteraction. A thorough investigation would be both effective in 
itself and the best way of determining exactly what further steps are needed. 

Instituted under Congress’ constitutional mandate to ordain and establish 
the inferior courts, to regulate the appellate jurisdiction of the Supreme Court, 
and to provide the funds for the maintenance of the judiciary establishment, the 
propriety of such an investigation could not be challenged even under the provoca- 
tive reasoning of the Watkins decision. The legislative objective would be clear- 
cut: to determine, by examining the workings of the judiciary, what changes, 
if any, should be made in the Judiciary Act and other statutes regulating the 
judiciary in order to ensure its efficiency and effectiveness in fulfilling its assigned 
role under the laws and Constitution of the Nation. 

As directly relevant to such an inquiry the investigative committee would pre- 
sumably wish to discover the way in which the staffs of the Supreme Court and 
the inferior courts are selected, the functions of law secretaries and other aides 
of the judges, the exact manner in which decisions are being prepared and writ- 
ten—and by whom. 

During the past two decades, comparable congressional research has turned up 
some remarkable facts concerning many executive agencies and certain of Con- 
gress’ Own committees. Congress found, for example, that though some of its 
committee orders and reports had been signed by a Gerald Nye, a Harley Kilgore, 
a Claude Pepper, James Murray, or Robert La Follette, they had been written 
largely by an Alger Hiss, John Abt, Henry Collins, or other Communist or 
fellow-traveler. (Come to think of it, before going to work for Congress Alger 
Hiss had started his career as law secretary to a member of the Supreme Court.) 
It would be more than idle interest to learn just how books by fellow-travelers 
were cited among the authorities of Brown v. Board of Education, and how the 
Smith Act decision’s amazing comments on the nature of the Communist Party 
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were arrived at. And a study of the recent swelling of the Federal injunctive 
power would be worthwhile from every point of view. 

In a Republic there is nothing sacrosanct about the judiciary to exempt it from 
scrutiny by the legislative representatives of the people. If the judiciary has 
nothing to hide—as we must presume—it should welcome a serious and public 
inquiry. If the judges have been inching beyond their due role in a republican 
system, an open investigation by the sovereign legislature is an ideal means to 
remind them ofthe traditional duties and restraints that bind the true judicial 
conscience. 

Is Congress—are Congressmen—afraid of the Court? Under the Court’s galling 
crossfire Tom Walsh or Pat McCarran would not have waited this long, we can 
be sure, to propose such an inquiry. And how quickly either one of those tough, 
fighting Americans would have jumped for the chance to head it. 


[The National Review, September 7, 1957] 
CAN CONGRESSIONAL INVESTIGATIONS SURVIVE WATKINS? 
By William A. Rusher 


A former counsel to the Senate Internal Security Subcommittee explains why 
the Watkins case cripples Congress in a new and peculiarly deadly way 


As associate counsel to the Senate Internal Security Subcommittee during the 
18 months ending in August, I was able to study at close quarters the impact 
of recent Supreme Court decisions on congressional investigations of commu- 
nism. For a time it was possible to contend that the Court was concerned only 
with erecting additional procedural “safeguards.” But in United States v. Wat- 
kins, handed down just 2 months ago, the Eisenhower Court revealed a deadly 
purpose. Today the issue is no longer the much-belabored “methods” of the 
committees, but their authority to ask questions—in effect, their very right to 
exist. The benign judicial gaze has become a glare. 

One must bear in mind that every congressional investigating committee is 
created by a resolution of the Senate or House, authorizing it to investigate 
designated subjects. Once created, the committee proceeds by asking questions 
of persons who have the information Congress wants. This means, when in- 
vestigations of communism are concerned, interrogating those most conversant 
with current Communist practices: the Communists themselves. 

The classic rejoinder of the Communists was to invoke the fifth amendment— 
to swear that a truthful answer would tend to incriminate them. But despite 
the frequency with which Communists used the fifth amendment, they never 
learned to enjoy it. The trouble was that Congress and the public had seen 
through the device, and its use by Communists gave rise to inimical legislation. 
Moreover, invoking the fifth amendment on party membership or related ques- 
tions invited considerable social and economic penalties—the loss of friends, the 
loss of one’s job, and so forth. This year, for example, Western Union and 
RCA suspended several employees who invoked the fifth, and the International 
Association of Machinists followed suit. Such consequences explain why Com- 
munist witnesses so often and so ostentatiously invoked the first (free speech) 
amendment along with the fifth, hoping to dilute the taste of the latter. (One 
agitated recalcitrant recently went so far as to cite not only the first and fifth 
amendments but the entire Bill of Rights and the 39th article of Magna Carta.) 


PRACTICAL BUSINESS 


Even so, the Communists—at least the known Communists—almost never 
failed to take the fifth, for practical reasons. Being a busy little conspiracy 
with a world to win, communism cannot afford to let many of its limited num- 
ber of agents languish indefinitely in Federal jails, paying the penalty for perjury 
or for a theatrical gesture of contempt of Congress. 

The only exception to this rule was the Communist who was so well camou- 
flaged that the party was willing to run the calculated risk of a contempt 
prosecution rather than expose him to the social dangers involved in pleading 
the fifth. In such cases (the classic one is Alger Hiss) the witness would often 
simply lie to the committee, and gamble that there wasn’t enough usable evi- 
dence to put him in jail. Or if this was deemed too risky, he could decline 
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to answer on some ground other than the fifth (the more idealistic, the 
better). In doing so, the concealed Communist banked on becoming indistin- 
guishable from those chronic rampart watchers of our liberties who, having no 
urgent need to stay out of jail, will court contempt proceedings for the sheer 
thrill of defying a McCarthy or a Walter or an Eastland. Moreover, even if 
prosecution for perjury or contempt ensued, it was always possible that the 
witness might win an acquittal by inducing some helpful judge to find a defect 
in the procedure of the hearing or hold that the committee had overstepped 
its authorized jurisdiction. (Former Harvard professor Leon Kamin was the 
beneficiary of this sort of luck.) 

Nevertheless, the fifth amendment remained, for the reasons I have outlined, 
the staple diet of most Communists appearing before congressional committees. 
And so well settled did the law on these subjects become that a sort of rough 
modus vivendi was ultimately achieved between the committees and the handful 
of attorneys who represent most Communists summoned to testify. The com- 
mittee members could be depended on to insist that the witness who refused to 
answer questions must explicitly invoke the fifth or face contempt proceedings ; 
and the party’s attorneys would, in turn, prepare their clients to comply, as 
succinctly as possible. 

Ironically, it took a Liberal to perceive that the Eisenhower Court could be 
induced to furnish the Communists an escape from this monotonous predica- 
ment—an escape that not even their own able lawyers had ever dreamed possible. 
The man of destiny was the irrepressible Joe Rauh, recognizable as head of the 
ADA and, by those who know the great story of Paul Hughes, as chief paymaster 
to anti-McCarthy confidence men. Representing John Watkins, a disillusioned 
laborer in the Red vineyards with a tender solicitude for the privacy of his 
former comrades, Rauh convinced the Court that Watkins should not be com- 
pelled to tell the House Committee on Un-American Activities the names of 
persons he had known as Communists, for a new and ingenious reason. 

Mr. Rauh did not seek acquittal for his client on the familiar ground that there 
had been a defect in the committee’s procedure; indeed, the committee’s pro- 
cedure was impeccable. Nor did Mr. Rauh reiterate the old argument (most 
often employed against McCarthy’s Government Operations Committee) that the 
committee had gone beyond the scope of the authority conferred upon it by its 
parent body. 


Chief Justice Warren, finding for the defendant, explained the Court’s (and 
Rauh’s) reasoning as follows: 

“It would be difficult to imagine a less explicit authorizing resolution (than 
that of the House Committee on Un-American Activities). Who can define the 
meaning of “un-American”? * * * The committee is allowed, in essence, to 
define its own authority, to choose the direction and focus of its activity. Yet it 
is impossible in this circumstance, wtih constitutional freedom in jeopardy, to 
declare that the committee has ranged beyond the area committed to it by its 
parent assembly because the boundaries are so nebulous.” 

Whatever else may be said of these comments, they at least have the merit of 
candor. Finding itself thwarted in upholding the customary objection that 
the committee had overstepped its authorized jurisdiction, the Court instead 
asserts that the limits of the commitee’s jurisdiction are too vaguely defined. 
To cure this situation, Chief Justice Warren proceeded to lay down a new and 
sweeping rule: 

“Protected freedoms should not be placed in danger in the absence of a clear 


determination by the House or Senate that a particular inquiry is justified by 
a specific legislative need.” 


MR. WARREN’S OPINION VAGUE 


There is the nub of the Watkins case, and its meaning is simple: unless the 
House of Representatives is willing to engage in major surgery (for example, 
limiting the appellate jurisdiction of the Supreme Court), it must redefine the 
mandate of its Committee on Un-American Activities and, to a considerable 
extent, narrow its scope, or risk successful defiance of any question it asks. 

But just how much, and how, must the committee’s mandate be narrowed to 
satisfy the Court? Does the language last quoted mean that the whole House 
must officially approve, in advance, every investigation initiated by the commit- 
tee, relating and limiting it expressly to some “specific legislative need”? Law- 
yers who frequently represent Communists before the committee have seriously 
advanced this argument, citing as a precedent the Senate’s resolution creating 
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its select committee on labor racketeering. But on this question Chief Justice 
Warren’s opinion is afflicted with that very vagueness it condemns: 

“It is of course, not the function of this Court to prescribe rigid rules for the 
Congress to follow in drafting resolutions establishing investigating committees. 
That is a matter peculiarly within the realm of the legislature, and its decisions 
will be accepted by the courts up to the point where (the Court’s) own duty to 
enforce the constitutionally protected rights of individuals is affected.” 

What that point is, the distinguished Chief Justice does not say. 

The House of Representatives is thus left to play a variant of “Twenty 
Questions” with the Supreme Court, in which the Court knows what sort of 
mandate it would deem satisfactory, but won’t tell. The House can only keep 
on guessing—drafting and passing successive resolutions, hearing recalcitrant 
witnesses challenge them, citing these witnesses for contempt, and taking each 
case all the way to the Supreme Court, until some mandate, in some distant here- 
after, is at last held sufficiently norrow. 

And even that will be only a hollow victory, because the power to define will 
bring in its wake the power to exclude. The liberal majority on the Court will 
at last be in a position to argue. as it now bitterly protests it cannot, “that the 
committee has ranged beyond the area committed to it by its parent assembly.” 

The superficial orderliness of the procedure thus proposed may be pleasing to 
law professors, but it would be hard to imagine a decision better calculated to 
make a shambles of congressional investigations. Until some new mandate 
wins the Court’s approval, the House Committee on Un-American Activities is 
at the mercy of any suspected Communist it wishes to question. He can refuse 
to testify and simply cite the Watkins decision. To the untrained eye, he wil! 
be indistinguishable from any non-Communist who exuberantly chooses to thumb 
his nose at the committee by challenging its questions on the same ground. 

Take, for instance, a hypothetical case of a woman Communist who over the 
years has acquired a prominent position in, let us say, the Parent-Teacher Asso- 
ciation. If she had been summoned before the House committee prior to the 
Watkins case, she was obliged either to tell the truth, or commit perjury or 
contempt (and risk prosecution), or invoke the fifth amendment. If she took 
the fifth, her influence, let alone her position in the PTA, was ended. Today, she 
has another and more appealing alternative: she can challenge the jurisdiction 
of the committee on the ground of the Watkins decision, yet hope to suffer no 
graver ill effects than those occasioned by over indulgence at testimonial dinners 
in her honor. To be sure, there will always be those, in and out of her PTA 
chapter, who deem refusal to cooperate with the House committee objectionable, 
even when the ground for refusing is not the fifth amendment but the advice of 
the Chief Justice of the United States. But no one who saw how hard (and, 
as it proved, how unnecessarily) the Communists and their apologists labored 
to dignify the pleading of the fifth amendment can doubt that a plea of the 
Watkins case will be hailed by many as the only patriotic course of action. 


DECISIONS TO COME? 


Although this is perhaps the most immediate effect of the Watkins decision, 
no discussion of it would be complete without some mention of the numerous 
dicta it contains—statements not necessary to the Court’s holding, but indicative 
of its attitude. Such dicta often foreshadow decisions yet to come, and if this 
rule holds true for Watkins we are in for some rude shocks. 

Leaving aside the learned smalltalk about Titus Oates and George III, and 
the toothsomeness of the statements about “abuses of the investigative process” 
(passages that will be quoted in the next 10 million briefs filed by Communists 
in the Federal courts), there are sentences that seem frankly designed as the 
basis for decisions still to come. Perhaps the most striking is the phrase “* * * 
nor ean the first amendment freedoms of speech, press, religion, or political 
belief or association be abridged.” Now it is a fact that while the classic free- 
doms of speech, press, religion and assembly are expressly protected by the fifth 
amendment, “political belief or association” is not. The Court has simply added 
the latter to the former; and, since this was not necessary to the argument in 
the Watkins case, we can only assume that the Court is here staking out new 
territory, to be cultivated and brought to bloom in future months and years. 

Meanwhile, the technique by which the Watkins case crippled the House com- 
mittee has already been used by one lower Federal court to hobble the Senate 
Internal Security Subcommittee. 
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Judge Luther Youngdahl of the Federal bench in the District of Columbia, 
who 2 years ago dismissed the larger part of two successive perjury indictments 
against Owen Lattimore, recently felt obliged to find Seymour Peck, a deskman 
on the New York Times magazine, guilty of contempt for refusing (on grounds 
other than the fifth) to name his former colleagues in the Communist Party. 
But the moment the Watkins decision was handed down, invalidating the House 
committee’s mandate, Judge Youngdahl, perceiving identical shortcomings in the 
mandate of the Senate subcommittee, reversed his own previous decision and 
freed Peck. 

CALCULATED RISKS 


The Peck decision is still to be passed upon by the Supreme Court, before 
which attorneys for the Justice Department will argue to set it aside. Until the 
Supreme Court acts, therefore, it remains a risky business for refractory wit- 
nesses to plead anything but the fifth before the Senate subcommittee. The spec- 
ulation on this subject, by the lawyers who regularly practice before it, is re- 
vealing. Joe Rauh, transported by his success, has already indicated that his 
clients will, before the Senate subcommittee as in the House, eschew the fifth 
amendment, gambling that the Supreme Court will agree with Judge Youngdahl 
and find the Senate mandate intolerably vague. 

The Communist Party’s talented legal battery, on the other hand, is more con- 
servative. Immediately after the Watkins decision, two of their witnesses re- 
fused to answer questions put by the Senate subcommittee, protesting that its 
mandate was too obscure. Subsequent witnesses, however, have reverted to the 
safer, if less heroic, policy of invoking the fifth. This suggests that the party, 
while eager for a test case, is not yet willing to bet its entire bankroll on the 
chance that the Internal Security Subcommittee’s mandate will be invalidated. 

Since the party has its own ways of knowing what is, and is not, likely to 
happen, this is perhaps a hopeful sign. Much certainly depends on the outcome. 
A few months ago, during the particularly savage public attack on the Internal 
Security Subcommittee that followed Herbert Norman’s suicide, a high repre- 
sentative of one of the Nation’s most respected intelligence organizations said 
to me, “Our work is carried on quietly, out of sight. We see much, but can say 
nothing. Your subcommittee and the House committee are the only two organ- 
izations currently presenting the viewpoint of intelligence agencies to the Ameri- 
can people. America can’t afford to lose them.” 

America will lose much more besides, if Watkins is allowed to stand. 


Senator JENNER. Any questions, Mr. Sourwine ? 

Mr. Sourwine. I have none, sir. 

I have, however, three items offered for the record. These are a 
letter and various documents from Senator Wiley, a letter and docu- 
ment from Senator Hennings, and a statement from the American 
Jewish Congress. 

Senator JENNER. They will be received. 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 


March 6, 1958. 
Hon, James O. EASTLAND, 


Chairman, Internal Security Subcommittee, 
United States Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: As you know, I am opposed to S. 2646. 

I wrote the American Bar Association asking its position on the bill. Enclosed 
is copy of my letter. 

I now have a letter from the secretary of the American Bar Association, 
enclosing copy of the association’s resolution opposing S. 2646. I enclose copy 
of that correspondence. 

Basically, this bill would begin to undermine the constitutional division of 
powers between the legislative, executive, and judicial branches of the Federal 
Government. The balance-of-powers doctrine is a basic constitutional principle 
underlying our liberties as free people. 

There is also enclosed a brief in opposition to S. 2646 which I asked the 
Legislative Reference Service of the Library of Congress to prepare for me. I 
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think the brief is well worth inclusion in the record, although there are some 
things in it with which I do not agree. 
I shall appreciate your incorporating this letter of mine, together with its 
enclosures, in your record of the hearings on 8. 2646. 
Sincerely yours, 
ALEXANDER WILEY. 


AMERICAN BAR ASSOCIATION, 
Chicago, Ill., March 3, 1598. 
Hon. ALEXANDER WILEY, 
United States Senate, Washington, D. C. 


My Dear SENATOR WILEY: Your letter of February 12 with respect to S. 2646 
was brought before the board of governors of the American Bar Association at 
its meeting in Atlanta February 21 to 22 last. Upon recommendation of the 
board, the house of delegates adopted a resolution, certified copy of which is en- 
closed. There is enclosed, also, for your information copy of a report of the 
special committee on individual rights as affected by national security which 
supports the position taken by the house of delegates with respect to this bill. 
The committee’s report contains no recommendations requiring action by the 
house of delegates and was, therefore, received and filed. 

The enclosed material is being transmitted also to Senator Eastland and to Mr. 
J. G. Sourwine, chief counsel of the Internal Security Subcommittee. We re- 
ceived on Friday a request from the office of Mr. J. G. Sourwine for the tran- 
seript of the discussion in the house of delegates with respect to this bill. A 
copy of this transcription is being sent to Mr. Sourwine. 

We greatly appreciate your calling this matter to our attention and giving the 
association an opportunity to express its views on the pending legislation. 

Sincerely yours, 
JosEPH D. CALHOUN, Secretary. 


AMERICAN Bark ASSOCIATION 
RESOLUTION ADOPTED BY THE HOUSE OF DELEGATES, FEBRUARY 25, 1958 


Whereas in 1949 the American Bar Association adopted a resolution urging the 
Congress to submit to the electorate an amendment to the Constitution of the 
United States, to provide that the Supreme Court of the United States shall have 
appellate jurisdiction in all matters arising under the Constitution; and 

Whereas S. 2646 now pending before the Congress, if enacted, would forbid 
the Supreme Court from assuming appellate jurisdiction in certain matters, con- 
trary to the action heretofore taken by this association and contrary to the main- 
tenance of the balance of powers set up in the Constitution between the executi- 
tive, legislative, and judicial branches of our Government: Now, therefore, be it 

Resolved, That, reserving our right to criticize decisions of any court in any 
case and without approving or disapproving any decisions of the Supreme Court 
of the United States, the American Bar Association opposes the enactment of 
Senate bill 2646, which would limit the appellate jurisdiction of the Supreme 
Court of the United States. 

I hereby certify that the above is a true and correct copy of the resolution as 
adopted. 

JosrePH D. CALHOUN, Secretary. 


AMERICAN Bar ASSOCIATION 


REPORT OF THE SPECIAL COMMITTEE ON INDIVIDUAL RIGHTS AS AFFECTED BY NATIONAL 
SECURITY 


The committee by majority vote favors the resolution recommended by the 
board of governors that the American Bar Association oppose Senate 2646. 

S. 2646 would withdraw from the appellate jurisdiction of the Supreme Court 
five types of cases which are now reviewable in that Court. They may be sum- 
marized as cases involving: Congressional committees; executive security pro- 
grams; State security programs; school boards; or admissions to the bar. The 
proposal obviously stems from disagreements with some recent decisions of the 
Supreme Court in these fields. 
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The integrity and uniformity of judicial review and the independence of the 
judiciary are vital to our system of government. If they are impaired, individ 
ual rights will be imperiled. Since maintenance of individual rights is the most 
notable distinction between our system and the Communist system, and the one 
on which we must rely to rally the hearts and minds of men to our cause, their 
impairment would also, in a broad sense, injure our national security. 

The bill would leave lower courts to make final decisions in the fields with- 
drawn from Supreme Court jurisdiction. We do not believe it sound to prevent 
review in the highest Court of such important questions. The lower courts may 
differ among themselves so that there may be great confusion in decisions. 
Resolutions of such conflict is a historic contribution of review in the Supreme 
Court. It is difficult to conceive of an independent judiciary if it must decide 
eases with constant apprehension that if a decision is unpopular with a tempo- 
rary majority in Congress, the Court’s judicial review may be withdrawn. 

In 1950 the association took action favoring a constitutional amendment which 
would go far to preclude such tampering with the Supreme Court’s appellate 
jurisdiction. The logic of that position requires opposition to the present 
proposal. 

Ross L. MALone, Chairman. 
ARTHUR J. FREUND. 
WILLIAM J. Fucus. 

CHARLES G. MORGAN. 
WHITNEY NortH SEYMOUR. 


AMERICAN BAR ASSOCIATION, 


Chicago, Ill., February 17, 1958. 
Hon. ALEXANDER WILEY, 


United States Senate, 
Washington, D. C. 

DEAR SENATOR WILEY: We appreciate very much your letter of February 12 
enclosing copy of S. 2646 and your statement with respect to hearings on this 
bill to be held between February 19 and March 10. 

The board of governors, as you may know, is meeting in Atlanta on February 
21 and 22, preceding the meeting of the house of delegates. This will be put 
before the board and reference made and action taken as promptly as possible. 


We always appreciate your interest and this bill is of sufficient importance for 
the association to give it consideration. 
Sincerely yours, 


JOSEPH D, CALHOUN, 
Secretary. 


FEBRUARY 12, 1958. 
Mr. Joserpn D. CaLnoun, 
Secretary, American Bar Association, 
Media, Pa. 

DEAR Mr. CaLHoun: As you may have heard, S. 2646, a bill to limit the 
appellate jurisdiction of the Supreme Court, is coming up for rehearing in the 
near future. Hearings are set to begin February 19 and to close before March 10. 

At the first hearing, no public witnesses appeared, either for or against the 
bill. 

It would exclude from the appellate jurisdiction of the Supreme Court such 
matters as contempt of a congressional committee or discharge of an employee 
on alleged internal-security grounds. 

In order to make sure that the American system of checks and balances is 
fully maintained, it seems to me of supreme importance that there be a full dis- 
cussion of this bill at the hearings. 

May I, therefore, urge that, at the coming midwinter southern regional meet- 
ing at Atlanta, on February 19, a position be firmly taken on behalf of the Ameri- 
can Bar Association with respect to this proposed legislation. 

I believe that you and the other officers of the association would wish to have 


the point of view of your great organization fully expressed at hearings on this 
bill. 


Sincerely yours, 


ALEXANDER WILEY. 
21794—58—pt. 2——41 
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ProposeD CONGRESSIONAL LIMITATIONS ON THE APPELLATE JURISDICITON OF 
THE UNITED States SuPREME Court 


A brief in opposition to S. 2646, 85th Congress, prepared at the specific request 
of Senator Alexander Wiley by Spencer M. Beresford, American Law Division, 
the Library of Congress, Legislative Reference Service, February 28, 1958 


SUMMARY OF THE BILL 


S. 2646 would deny the appellate jurisdiction of the United States Supreme 
Court over cases involving— 
(1) congressional investigations ; 
(2) summary security dismissals under section 22-1 of title 5, United States 
Code ; 
(3) regulation of subversive activities by the States ; 
(4) regulation of subversive activities by school boards and similar 
bodies ; or 
(5) admission to State bars. 
The avowed and apparent purposes of the bill is thus to overturn certain 
specific decisions of the Supreme Court, as follows: 


Watkins v. United States (354 U.S. 178 (1957) ) 

Service v. Dulles (354 U.S. 363 (1957) ) 

Cole v. Young (351 U. 8. 536 (1956) ) 

Pennsylvania v. Nelson (350 U. 8. 497 (1956) ) 

Sweezy v. New Hampshire (354 U. 8. 234 (1957) ) 

Slochower v. Board of Higher Education of New York City (350 U. 8. 551 (1956) ) 
Schwere v. Board of Bar Examiners of New Mevico (353 U.S. 232 (1957) ) 
Konigsberg v. State Bar of California (353 U. 8. 252 (1957) ) 


ARGU MENT 


I. The bill would virtually amend the Constitution and tamper with our consti- 
tutional form of government by extraconstitutional means 

Article III, section 2, clause 2, of the United States Constitution grants the 
Supreme Court appellate jurisdiction over certain cases, “with such Exceptions, 
and under such Regulations as the Congress shall make.” 

The power of Congress to limit the appellate jurisdiction of the Supreme Court 
under this clause is necessarily subject to all the other provisions of the Consti- 
tution. 

If this power is exercised by enactment of the bill, constitutionally protected 
rights will be nullified. To the extent that the same rights secured by decisions 
of the Court are denied, previously vested rights will be divested in violation 
of the due-process clause and also in violation of the other constitutional provi- 
sions on which the Court’s decisions rested (notably the equal protection and 
supremacy clauses). In the future, others who find themselves in the same 
situations as the litigants in these eases will, likewise, be deprived of constitu- 
tional rights. 

Enactment of the bill would also subvert the essential role of the Supreme 
Court in the American constitutional system, as the final arbiter between the 
States and the Federal Government and between individuals on the one hand 
and the State and Federal Governments on the other. It would vitiate the uni- 
formity and certainty of the law in many matters of importance. Finally, it 
would set a dangerous precedent for future changes which could destroy the 
American constitutional system altogether. 

A. The bill would impair constitutional protected rights—Enactment of the 
bill would, of course, nullify the very constitutional rights secured by the Supreme 
Court in the decisions which the bill proscribes. For example, the State Depart- 
ment would be free to fire John Service in violation of its own regulations, with- 
out fear that the Court would declare its action invalid. Public opinion and 
the courts alike have long condemned the legislative divestment of previously 
vested rights. 

“* * * the private rights of parties which have been vested by the judgment 
of a court cannot be taken away by subsequent legislation, but must be thereafter 
enforced by the court regardless of such legislation.” (See Hodges v. Snyder, 
261 U.S. 600, 603 (1923) and the cases there cited. ) 

Retroactive legislation is harsh, liable to abuse, and fundamentally unfair. 
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Since the bill would have such effects, is it not a violation both of due process 
and of article I, section 9 (“No bill of attainder or ex post facto law shall be 
passed” ) ? 

More important, the bill would deny the constitutional rights of anyone else 
who, in the future, might find himself in the same situation as the litigants 
involved in the cases which the bill proscribes. 

For example, there will be no appeal from the adverse decision of a local court 
for anyone who is refused admission to a State bar on the ground that he once 
attended Communist meetings, even though the Supreme Court has held that such 
refusal violates due process (Konigsberg v. State Bar of California, supra). Nor 
will there be any appeal from a conviction under a State statute for “sedition 
against the United States,” even though the same act is also punishable under 
comprehensive Federal law (Pennsylvania vy. Nelson, supra). In both these exam- 
ples the supremacy clause would also be impaired, for the United States Constitu- 
tion and acts of Congress in pursuance thereof would no longer be the supreme 
law of the land. 

These results must seem unfortunate, whatever anyone may think of particular 
decisions. It requires very little imagination to see that wholly innocent people 
may be involved in congressional investigations, or dismissed from Federal 
employment on security grounds, or accused of subversion, or denied admission 
to the bar. They will have no recourse to the Supreme Court, nor will they 
benefit from the discipline maintained in lower tribunals by the possibility of 
Supreme Court review. 

B. The bill would encroach on the “judicial power” created by article III of the 
Constitution.—Article LII, section 1, provides that “The judicial power of the 
United States shall be vested in one Supreme Court and in such inferior courts 
as the Congress may from time to time ordain and establish * * *’’; section 2, 
that “The judicial power of the United States shall extend to all cases in law and 
equity arising under this Constitution, the laws of the United States, and treaties 
made, or which shall be made, under their authority * * *.” 

After enumerating the cases over which the Supreme Court “shall have original 
jurisdiction” section 2 provides that: 

“In all the other cases before mentioned, the Supreme Court shall have appel- 
late jurisdiction, both as to law and fact, with such exceptions, and under such 
regulations, as the Congress shall make.” 

At first sight, the power of Congress to limit the Court’s appellate jurisdiction, 
under this provision, seems both clear and unlimited. It will be contended, how- 
ever, that this power is limited and in particular cannot be exercised so as to 
encroach on the “judicial power” created by article III and thus violate the prin- 
ciple of the separation of powers. 

The first point to note is that the constitution grant of appellate jurisdiction 
does not read that “the Supreme Court shall have such appellate jurisdiction 
as the Congress shall provide.” On the contrary, it first expressly grants ap- 
pellate jurisdiction to the Court, and then qualifies the grant by authorizing 
Congress to make exceptions and regulations. 

The second and related point is that the words “exceptions” and “regulations” 
connote something less than abolition. In short, the choice of these words 
suggests that the power of Congress over the Court’s appellate jurisdiction 
is limited. This point will not be labored, since it is amply supported by other 
evidence which will soon be considered. 

These two matters of language are at least sufficient to raise a doubt. Does 
the Constitution really authorize Congress to make “exceptions” so great as 
to swallow up the grant of appellate jurisdiction? If not, and this is a limited 
power, what are its limits? Would not those limits be exceeded by the enact- 
ment of the bill? 

Professor Hart has expressed his doubts whether article III authorizes 
“exceptions” that would vitiate the general rule (of appellate jurisdiction in the 
Supreme Court), adding that the Supreme Court has never had occasion to 
define “exceptions” or “regulations” within the meaning of article III because 
“Congress so far has never tried to destroy the Constitution” (Henry M. Hart, 
Jr., The Power of Congress to Limit the Jurisdiction of the Federal Courts, 
66 Harvard Law Review pp. 1362, 1364-1365 (1953). 

While it is true that the meaning of “exceptions” as used in article III 
has never come before the Court, certain decisions of the Court shed consider- 
able light on the scope of congressional power to limit its appellate jurisdiction. 

In a line of cases beginning with Wiscart v. Dauchy (3 U. S. (3 Dall.) 321 
(1796) ), the Court refused to exercise appellate jurisdiction over any kind 
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of case without affirmative congressional authorization. In Durousseau v. 
United States (10 U. S. (6 Cranch) 307 (1810)), Chief Justice Marshall said 
(pp. 313-314) that the Court would have complete appellate jurisdiction (by 
virtue of art. III) in the absence of any congressional authorization whatever, 
but that a partial grant by Congress implied a denial of all appellate juris- 
diction not expressly granted. The same rule was applied in Ex parte McCardle 
(74 U. S. (7 Wall.) 506 (1869)), holding that the repeal by Congress of an 
act giving the Court appellate jurisdiction in a certain kind of case amounted 
to a denial of such jurisdiction. It is evident that these cases were governed 
by a rule of construction rather than substantive law. 

All thes decisions involved interpretations by the Court of congressional 
intent, under circumstances which left no serious doubt that what Congress 
intended was constitutional. 

For example, in Wiscart v. Dauchy, supra, the Court was interpreting the 
silence of Congress; in Durousseau v. U. S., supra, an act of Congress (2 Stat. 
285, sec. 8); and in Ew parte McCardle, the repeal of an act of Congress. But 
in none of these cases was there serious doubt that a denial of jurisdiction, 
if intended by Congress, would be a valid “exception” under article III. 

On the cuntrary, the Court recognized that the power of Congress to limit 
the Court’s appellate jurisdiction was itself limited. 

In Durousseau v. United States, supra, Chief Justice Marshall intimated that 
Congress could not withdraw all the Supreme Court’s appellate jurisdiction. 
(See 10 U. S. (6 Cr.) at 313, 314; see also Martin v. Hunter, 14 U. 8. 304, 326-348 
(1816) .) 

And, in Ez parte Yerger (75 U. S. 85, 104 (1864) ), Chief Justice Chase charac- 
terized the action of Congress in denying the jurisdiction involved in the 
McCardle case as “unusual and hardy to be justified except upon some imperious 
public urgency.” 

It should be borne in mind, moreover, that the McCardle decision was based 
entirely on the act of 1867 (14 Stat. 385). Asin Wiscart v. Dauchy and Durous- 
seau v. U. S., supra, the Court was merely interpreting congressional intent, 
and there was no serious doubt that, if that intent could be established, Congress 
had the necessary power. In view of Chief Justice Chase’s later comment, quoted 
above, and the violent political circumstances of the McCardle case, it is more 
than likely that the Court was happy to be relieved of responsibility for making 
a decision on the merits. 

Furthermore, in all the cases in which it has passed on the subject, the Court 
has taken the opportunity to note that its appellate jurisdiction is derived from 
the Constitution and not from Congress. 

To the same effect, Charles Evans Hughes observed that “it is doubtful, to 
say the least, if Congress would have the constitutional authority to fetter the 
exercise of the judicial power by giving the control of it to the minority of the 
Court” (Hughes, The Supreme Court of the United States (1928), p. 241). 

The keywords here are “fetter the exercise of the judicial power.” This is 
what Hughes thought that Congress could not do. The same thought, in similar 
language, will recur when an attempt is made to answer the question, “What 
limits, if any, are there on the power of Congress over the Court’s appellate 
jurisdiction?” 

The decision that removes all doubt as to the Court’s own views is United 
States v. Klein (80 U. S. 128 (1871)), in which the Court refused to give eff>ct 
to an act purporting to deprive it of appellate jurisdiction, asking rhetorically: 

“Can we do so without allowing that the Legislature may prescribe rules of 
decision to the judicial department of the Government in cases pending before it?” 
(p. 146). 

That case involved an action in the Court of Claims for the proceeds of certain 
Confederate property seized during the Civil War. The former owner had been 
pardoned under the President’s amnesty proclamation. While an appeal from 
a judgment in his favor was pending before the Supreme Court, Congress passed 
an act purporting to deprive the Supreme Court of appellate jurisdiction over 
such cases. (The statute unequivocally provided that “the Supreme Court 
shall, on appeal, have no further jurisdiction of the cause, and shall dismiss 
the same for want of jurisdiction” (16 Stat. 235).) The Court, nevertheless, 
assumed jurisdiction, and affirmed the judgment of the Court of Claims, referring 
to the act of Congress in the following words: 

“It seems to us that this is not an exercise of the acknowledged power of Con- 
gress to make exceptions and prescribe regulations to the appellate power” 
(p. 146). 
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“We must think that Congress has inadvertently passed the limit which 
separates the legislative from the judicial power” (p. 147). 

The importance of this case is obvious. This is a square decision by the 
Supreme Court showing that the power of Congress over the Court’s appellate 
jurisdiction is only a limited power, or, in the usual language of constitution 
law, “not plenary.” 

Furthermore, the Klein case appears to have a basis in constitutional history. 
In the Federalist papers, the power of Congress to regulate and make exceptions 
to the Court’s appellate jurisdiction is described as an “ample authority” (The 
Federalist, E. H. Scott, editor (1894), p. 440 (No. LXXX))—ample, that is 
to maintain the constitutional balance intended by the founders, but not plenary. 

Further evidence may be found in Hamilton’s observations that Congress 
“would certainly have full power to provide that in appeals to the Supreme 
Court there should be no reexamination of facts, where they have been tried in 
the original causes by juries. This would certainly be an authorized exception 
* * *” [Italie supplied.] (The Federalist, op. cit., p. 449 (No. LXAXXI1).) 

The italicized words plainly intimate that some legislative limitations on the 
appellate jurisdiction of the Supreme Court would not be authorized by the 
Constitution (i. e., would not be “exceptions”’ ). 

Thus, in summary, there is a limit to this power of Congress over the Court’s 
appellate jurisdiction, even though the power is “ample,” and it would be diffi- 
cult (if not presumptuous) to specify where all the limiting points would lie. 
Apparently, Congress could not withdraw all, or substantially all, the Court’s 
appellate jurisdiction. Even if Congress could do so, however, it does not follow 
that Congress could impose any kind of limitation whatever. Congress could 
not “fetter the exercise of the judicial power” (Hughes, loc. cit.) or “prescribe 
rules of decision to the judicial department” (United States v. Klein, supra). 
What do these words mean? Perhaps the clearest answer has been given by 
Professor Hart in suggesting a “measure” (i. e., limits) for the power of Congress 
over the appellate jurisdiction of the Supreme Court : 

“The measure is simply that the exceptions must not be such as will destroy 
the essential role of the Supreme Court in the constitutional plan, McCardle, 
you will remember, meets that test” (Hart, op. cit., p. 1365). 

In the following discussion, it will be shown that the enactment of the bill, 
2646, would, in fact, “destroy the essential role of the Supreme Court in the 
constitutional plan.” 

C. The bill would violate the principle of the separation of powers into the 
legislative, executive, and judicial branches, and would upset the system of 
checks and balances established by the Constitution—The bill would “fetter 
the exercise of the judicial power,” because its purpose is to reverse the results 
of certain specific cases, not by changing the rules on which they were based 
but by excluding the Supreme Court from its role of final arbiter over cases 
presenting a wide variety of fundamentally unrelated situations. The bill 
would, thus, violate the principle of the separation of powers. 

For example, One purpose of the bill is to reverse the result in Cole v. Young, 
supra, It would be entirely sufficient for that purpose to enact an amendment 
to the Summary Suspension Act (5 U. S. C. 22-1), explicitly providing that the 
act shall apply to “nonsensitive’” positions. Instead, the bill provides that the 
Supreme Court shall have no jurisdiction to review “any action, function, or 
practice of, or the jurisdiction of, any officer or agency of the executive branch 
of the Federal Government in the administration of any program established 
pursuant to an Act of Congress or otherwise for the elimination from service 
as employees in the executive branch of individuals whose retention may impair 
the security of the United States Government ;”. 

This provision would exclude from the Court’s jurisdiction a great variety of 
cases, some (by the law of probability) undoubtedly meritorious, which bear 
no perceptible relation in principle to Cole v. Young. 

As this example shows, the bill so far exceeds its object, and has so broad a 
scope, that it infringes on the essential functions of the Court in the constitu- 
tional system. It would not merely make new law—which, after all, is the legis- 
lative function—but is designed to control how the law shall be interpreted and 
applied over wide areas. 

The Framers of the Constitution saw this danger, according to Hamilton, and 
made provisions against it. They separated the judicial power from the legisla- 
tive, on the ground that— 
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“From a body which had even a partial agency in passing bad laws, we could 
rarely expect a disposition to temper and moderate them in the application” (The 
Federalist, op. cit., p. 442 (No. LXXX1I) ). 

Even after this separation had been made, however, they believed that special 
care was needed to protect the courts from legislative encroachment, since— 

“The Legislative department is everywhere extending the sphere of its activity, 
and drawing all power into its impetuous vortex” (id., p. 274 (No. XLVIII)). 

On the other hand, they thought, the danger of judicial encroachment on legis- 
lative functions was a mere “phantom” : 

“It may in the last place be observed that the supposed danger of Judiciary 
encroachments on the Legislative authority, which has been on many occasions 
reiterated, is, in reality, a phantom. Particular misconstructions and contra- 
ventions of the will of the Legislature may now and then happen; but they can 
never be so extensive as to amount to an inconvenience, or in any sensible degree 
to affect the order of the political system” (id., p. 448 (No. LXXXI)). 

Competent modern observers agree that the Court’s role of final arbiter is essen- 
tial to the operation of the constitutional system. Thus, Judge Learned Hand, 
in the first of his Oliver Wendell Holmes lectures delivered in February 1958, made 
the following observation : 

“It was probable, if indeed it was not certain, that without some arbiter whose 
decision should be final the whole system would have collapsed. The courts were 
undoubtedly the best ‘department’ in which to vest such a power, since by the 
independence of their tenure they were least likely to be influenced by diverting 
pressure.” (As quoted in the New York Times, February 4, 1958.) 

The doctrine of judicial independence is strongly entrenched in American 
political theory and practice. The Founders intended it to be so, as the above 
quotations indicate; and one of their chief concerns was to protect the courts 
from legislative encroachment. 

There can be no doubt that the Founders did not intend to give Congress the 
power to destroy the role of the Supreme Court in the constitutional system. 
But there is no need to go as far as this, in opposition to the bill. It seems equally 
clear that the Founders intended to preclude any substantial encroachment on 
the judicial power. In particular, the Constitution could not have contemplated 
any curtailment of the Court’s appellate jurisdiction which would make the Court 
ineffectual as an independent third branch of the Federal Government. 

D. The bill would set a dangerous precedent for further and more radical 
changes in our constitutional form of government.—In addition to its immediate 
effects, the bill would set a precedent for further inroads on the appellate jurisdic- 
tion of the Court which would subvert the foundations of our constitutional system 
and might indeed cause it to collapse. For if Congress does not stop here, and 
reject this bill, where can it stop? Where else shall the line he drawn? Shall 
Congress curtail the appellate jurisdiction of the Supreme Court whenever a 
decision is not to its liking? 

It is easy to foresee a series of social and economic changes of unprecedented 
magnitude, all under the guise of limitations on the Court’s appellate jurisdiction. 
In the near future, at best, a bill is likely to be introduced which would deny the 
jurisdiction of the Court over State and local segregation in the public schools. 
In the longer run, the proponents of this bill may be forging a fearsome political 
instrument which can be used by the very subversives they condemn to overturn 
our system of government and society. 

IT. The bill would do grievous harm 

A. It would lead to the changes in our form of government and society 
described in part I.— 

1. Impairment of constitutional rights (see the discussion in pt. 1). 

2. Impairment and threatened destruction of our constitutional system (see 
the discussion in pt. I). 

B. The “exceptions” carved out by the bill are not based on any logical classifi- 
cation, and would lead to arbitrary and capricious results.—As the preceding 
discussion has shown, the bill would carve out large areas from the appellate 
jurisdiction of the Supreme Court, excluding a great variety of cases which would 
bear no necessary relation to one another in principle. What is the basis of 
classification used in the bill? What unifying principle is at work? 

This bill is quite different from one that would withdraw the Court's jurisdic- 
tion in all cases within a given field of law (e. g., criminal or admiralty law) or 
arising under particular statutes. It would, for example, deny jurisdiction over 
any regulation of allegedly subversive activities by a school board, no matter what 
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the regulation provided, and over the exclusion of anyone from the practice of 
law within a State, no matter what the groups. This leaves too wide a latitude 
for abuse and error. 

May not Congress itself, or at least some of its Members and committees, know- 
ing that certain of its actions cannot be set aside by the Court, tend to disregard 
proprieties, technicalities and constitutional precedents? Will not the State 
governments, including their courts, and the lower Federal courts—which will 
then in fact all be supreme courts—do the same? 

It is instructive to compare the present components of judicial limitation with 
their predecessors of 20 years ago. In the 1930's, those who wished to curb the 
Court’s power were typically the advocates of social and economic legislation by 
Congress in derogation of States rights. The Court was then the bulwark of 
the States against Federal encroachment. Today, they are mostly defenders of 
States’ rights, conservatives with respect to social and economic change. This 
comparison at least intensifies already serious doubts whether current proposals 
for “curbing the Court” are likely to result in the rectification of judicial errors 
rather than the usurpation of judicial power and the opening of a Pandora’s box 
of evils. 

C. The bill would seriously curtail the Court’s essential function of interpreting 
every act of Congress (or any other law or regulation) in the light of changing 
conditions and problems brought to light by its operation.—To conclude, as we do, 
that the bill would “fetter the exercise of the judicial power” inevitably raises 
questions as to the functions of the judicial power in the American political sys- 
tem. The role of the Court as the final arbiter between State and Nation and 
between the individual citizen and his Government has already been mentioned. 
Another essential function of the Court is to interpret and apply the law accord- 
ing to particular circumstances from time to time in “the great, complex, ever- 
unfolding exigencies of government” (Thayer, Legal Essays (1908), p. 22). 

Needless to say, Congress is not omniscient. Neither are State legislatures, 
nor Federal administrators, nor school boards, nor boards of State bar examiners. 
There is a need, in any system of government, for the application of law (or 
other rules) to circumstances which could not be foreseen or known in detail 
at the time the law was made, 

The bill wouid deprive the Court of this function as to the five classes of cases 
within its scope. 

D. The bill would preclude the uniform and final decision of many questions of 
law, and would lead to a multiplicity of unresolved conflicting opinions of State 
and lower Federal Courts.—Still another essential function of the Supreme Court, 
which the bill would seriously curtail, is to achieve and maintain uniformity in 
the interpretation and application of law. 

This matter cannot be more clearly explained, in relation to the principle of 
the separation of powers, than in the following statement made during the infancy 
of the American Republic: 

“If there are such things as political axioms, the propriety of the judicial power 
of a Government being coextensive with its Legislative, may be ranked among 
the number. The mere necessity of uniformity in the interpretation of the 
national laws decides the question. Thirteen independent courts of final juris- 
diction over the same causes, arising upon the same laws, is a hydra in govern- 
ment, from which nothing but contradiction and confusion can proceed” (The 
Federalist, op. cit., p. 485 (No. LXXX) ). 


III. The decisions impugned by the bill were both reasonable and within the 
competence of the Court 
There is no intention here to defend on their merits the decisions impugned 
by the bill. It is enough to say that those decisions were reasonable, whether 
right or wrong, and that the Court had a right to make them. 
First, it should be pointed out, there is no need to consider any of a number of 
cases which are frequently discussed in connection with this bill but which the 
bill would not cover, especially : 


Mallory v. United States (354 U. S. 449 (1957) ) 

Yates et al. v. United States (354 U.S. 298 (1957) ) 

Jencks v. United States (353 U. 8. 657 (1957) ) 

Pennsylvania vy. Board of Trustees (353 U. 8S. 230 (1957) (the Stephen Girard 
case) ) 


The cases which the bill would cover are listed at the beginning of this brief, 
under the heading “Summary of the bill.” 
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Secondly, the charge that these cases contain “factual errors” is irrelevant to 
the present argument. The main effect of the bill will not be to overturn these 
particular cases; it will be to make new rules of decision for large classes of 
future cases. In their future application, the decisions are merely statements 
of principles (i. e., law) which apply to the states of fact assumed (whether 
correctly or not) by the Court. 

Lastly, something needs to be said about the responsibilities of Congress. It 
makes no difference in principle whether any Member of Congress finds himself 
in agreement with these or any other particular decisions of the Court. Even 
though he would have sided against the majority, if he had been on the Court 
when a particular case was decided, he may find it his duty as a Member of 
Congress, without having changed his mind or involving himself in contradiction, 
to defend the Court’s rights to decide as it did. Members of Congress as well as 
the courts are sworn to support the Constitution. 

In a government of separate powers, some latitude must be allowed, and some 
tolerance should be exercised by each of the three independent branches toward 
the others. 

“Some play must be allowed for the joints of the machine, and it must be 
remembered that legislatures are ultimate guardians of the liberties and welfare 
of the people in quite as great a degree as the courts” (Holmes, J., in Missouri, 
etc., Railway v. May, 194 U. S. 267, 270 (1904) ). 

It is true that a balance of socia] interests is involved in all these cases, and 
that the cases seem to represent a shift away from Government security in the 
direction of individual rights. Such a shift, if it has indeed occurred, rests on a 
reasonable foundation. Even the Conference of Privy Councilors on Security, 
whose findings are often cited for the view that the balance should continue to 
be tilted “in favor of offering greater protection to the security of the state 
rather than in the direction of safeguarding the rights of the individuals,” 
reached that conclusion only as to “certain areas—notably in the Foreign Service, 
the defense field, and the atomic energy organization” (see the hearing on 
8S. 2646, 85th Cong., Ist sess., p. 14 ff.). Of the cases impugned by the bill, only 
Service v. Dulles lies in any of these “areas.” The “correctness” of that decision 
is not seriously questioned. If its consequences (the retention of a possible 
subversive in the Foreign Service) are regrettable, they should be attributed not 
to the Court but to the then Secretary of State (Mr. Acheson), who admittedly 
discharged Service without regard to applicable administrative procedures. 

Without taking sides on the question of this “balancing of interests,” it may 
be suggested that Members of Congress avoid making hasty judgments and 
consider whether the courts also may not have a function to perform in this 
respect. The views of an impartial observer may be of interest. In a public 
lecture delivered in February 1958, Judge Learned Hand reexamined the role 
of the courts as a bulwark of individual rights (particularly first amendment 
“civil liberties”) in a free society. The following passage expresses his con- 
clusion that they are a more reliable defender of such rights than the legislature: 

“The most important issues here arise when a majority of the voters are 
hostile, often bitterly hostile, to the dissidents against whom the statute is di- 
rected; and legislatures are more likely than courts to repress what ought to 
be free. * * * Judges are perhaps more apt than legislators to take a long 
view.” (Learned Hand in his third Oliver Wendell Holmes lecture at Harvard 
Law School, as reported in the New York Times, February 6, 1958). 

These words should give us pause. The bill, S. 2646, would indeed apply to 
matters on which there is public hostility toward dissidents, and might well 
repress certain activities and alleged rights. Is Judge Hand right in concluding 
that the courts are likely to have better judgment in such matters than the 
Congress? 

No one can doubt Judge Hand’s impartiality, the wealth of his experience or 
the scope and peneration of his mind. To those who may feel that he is moti- 
vated by a professional bias in favor of the courts, perhaps the best answer is 
his own basic conclusion, stated in the Holmes lectures, that the power of courts 
to declare statutes unconstitutional should be confined within ‘narrow limits.” 
(It should be added that S. 2646 does not involve any decision declaring an act 
of Congress unconstitutional. ) 

The proponents of S. 2646 have been heard to say that certain Supreme Court 
decisions violate the principle of the separation of powers and infringe on the 
functions of Congress. Even if this contention were accepted for purposes of 
argument, would it be proper for Congress, with the intention of “reversing”’ 
these decisions, to infringe on the functions of the Court? That would not 
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restore the balance of our constitutional systeni. It would at best replace judicial 
usurpation of legislative functions with legislative encroachment on the ju- 
diciary. It would be a mistake, simply because two wrongs do not make a right. 

The following brief comments are offered in defense or extenuation, as ap- 
propriate, of the decisions attacked by the bill. 

A. Congressional investigations and contempt of Congress—In Watkins v. 
United States, supra, a labor union official who refused to name people he once 
knew as Communists, but who he believed had since left the Communist Party 
was held not guilty of contempt because not adequately apprised of “the question 
under inquiry” by the House Committee on Un-American Activities. 

In substance, this decision merely requires that investigations be clearly 
authorized. 

Note that the statute under which Watkins was prosecuted (2 U. 8. C. 192) 
punishes willful refusals to answer “any question pertinent to the question under 
inquiry.” If the standards applied by the courts under this statute are con- 
sidered unsatisfactory, Congress can either punish recalcitrant witnesses with- 
out recourse to the courts or change the standards of amending the statute. 

B. Summary security dismissals.—In Service v. Dulles, supra, the reversal 
by the Secretary of State (Mr. Acheson). of findings made by the departmental 
loyalty board in favor of a Foreign Service officer suspended on security grounds 

yas held invalid because contrary to State Department regulations. 

The decision that a department or agency is bound by its own security regu- 
lations certainly conforms to prevailing standards of fundamental fair play. 

In Cole v. Young, supra, the Court held that the Summary Suspension Act 
(5 U. S. C. 22-1) was not intended to authorize security dismissals of Fed- 
eral employees in nonsensitive positions. 

This is a complex and controversial matter. If the Court was in error, 
Congress has only to manifest its contrary intent by amending the act. 

C. Regualation of subversive activities by the States—In Pennsylvania v. 
Nelson, supra, the Court held, in effect, that Congress, by enacting comprehensive 
and detailed legislation on the subject, had manifested its intent to occupy 
the field of antisubversive regulation. Since the decision turned on an interpre- 
tion of congressional intent, Congress can “reverse” it by a further enact- 
ment. 

Whether Congress should reverse it is another matter. Subversion appears 
to be a problem for Federal rather than State or local authorities. It neces- 
sarily involves the entire Nation. Even when subversion is directed at the 
State itself (as in the Nelson case it was not), the Federal Government is 
pledged by article IV, section 4, to guarantee to the State “a republican 
form of government.” The effective administration of antisubversive measures 
may well require a unified national solution rather than a diversity of local 
solutions. Furthermore, the comprehensive control of subversive activities 
requires measures beyond the power of State and local bodies in areas where 
Federal power is supreme (e. g., immigration and naturalization). 

D. Regulation of subversive activities by school boards and similar bodies.— 
In the Slochower case, supra, a college teacher was summarily dismissed be- 
cause he invoked the fifth-amendment privilege against self-incrimination be- 
fore a congressional committee. 

It is apparent that this question is highly controversial. The decision is 
likely to be very limited in its practical application, involving “fifth amendment 
teachers” only. Even as to them, school boards can be expected to find sufficient 
collateral reasons for dismissal whenever there is any real danger of subversive 
influence. It would be difficult to say that the Court was unreasonable in holding 
that the invocation of the privilege against self-incrimination was not, by itself, 
conclusive evidence of guilt. 

HE. Admission to State bars.—In the Schware and Konigsberg cases, supra, 
the Court held that State bar examiners could not exclude otherwise qualified 
applicants on the sole ground that there was evidence of their past Communist 
affiliations. 

This is a field in which Congress might well exercise self-restraint. Admis- 
sion to the bar is incident to the judicial process and, under the principle of the 
separation of powers, is properly regulated by the judiciary. Furthermore, it 
has long been accepted that the right of admission to the bar is protected by 
the Federal Constitution (Ea parte Garland, 71 U. 8S. (4 Wall.) 333 (1867).) 
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IV. Incase of a judicial misinterpretation of congressional intent or an apparent 
encroachment on legislative functions, Congress need not resort to proce- 
dural experiments, but can change the substantive law 


When judicial mistakes occur, as they inevitably do, it is submitted that the 
way for Congress to correct them is by changing the substantive law. Such solu- 
tions are almost always available, and are free from the dangers inherent in 
making major inroads on the appellate jurisdiction of the Supreme Court. 


UNITED STATES SENATE, 
Washington, D. C., March 6, 1958. 
Hon. WILL1AM BE. JENNER, 
United States Senate, Washington, D.C. 


Dear Britt: As you probably know, I sent a letter to the deans of American 
law schools soliciting their views pro or con respecting S. 2646. When I testi- 
fied before the subcommittee on March 4, I placed the replies that I had received 
in the record of the hearings. Unfortunately, the enclosed letter from the dean 
of Indiana University Law School had not arrived by the time that I appeared. 
I thought the enclosed letter from Dean Wallace would be of interest; therefore, 
Iam enclosing a copy of his letter. 

With every best wish, I am, 

Sincerely yours, 


THomMAS C. HENNINGS, Jr. 


INDIANA UNIVERSITY SCHOOL OF LAw, 
Bloomington, Ind., March 8, 19528. 
Hon. Tuomas C. HENNINGS, Jr., 
United States Senate, Washington, D.C. 

Dear SenatoR HENNINGS: An answer to your letter of February 7 has been 
delayed both by absence and illness. I apologize for the delay. 

I believe that the enactment of 8. 2646 would be most unwise in the long range 
of history. 

Specifically, as to subsections (1) and (2) of S. 2646, the final determination of 
Federal constitutional questions in the defined areas would be left to the courts 
of appeal in the various Federal circuits. This would certainly lead to lack 
of uniformity of Federal constitutional law in the areas affected. 

As to subsections (3), (4), and (5), conceivably, there might be some fact 
situations where an individual might be entitled to transfer to a Federal court 
under civil-rights legislation. Even so, final determinations would be made on 
the court-of-appeals level in the various Federal circuits. Even if possible, 
these situations would be rare. Under most fact situations arising under these 
subsections, the final determinations of Federal constitutional questions in the 
defined areas would be left to the courts of highest appellate jurisdiction in the 
various States. Consequently, various bodies of Federal constitutional law 
would be established in the several States without any recourse to any Federal 
tribunal. The rights of citizens of the United States under the Federal Consti- 
tution would change as one crossed State lines. I suspect that this itself raises 
a serious constitutional problem which has never been answered. 

Even though I do not agree with all of the Court’s opinions (nor do some of 
the Justices themselves), I cannot believe that in the long run such results as 
I have earlier proposed would be either desirable or to the ultimate best interests 
of the citizens of the United States. 

The principle inherent in S. 2646 has been recurrent throughout our national 
history. It was enunciated in the thinking of the conventions of Massachusetts 
and New York ealled to consider the ratification of the Constitution. These 
conventions suggested that the President be authorized to appoint a commission 
of “such learned men as he shall appoint * * * to correct the errors in such 
judgment.” The quoted part is from the Massachusetts convention. The New 
York convention provided for a commission of “such men learned in the law 
as he [the President] shall nominate * * * to correct the errors in such judg- 
ment.” (Both referring to judgments of the Supreme Court.) 

In 1867, a bill was introduced in the Congress to deny appellate jurisdiction 
to the Supreme Court granted under the Habeas Corpus Act of 1867. 

Similar recommendations to restrict the appellate jurisdiction of the Supreme 
Court were made throughout the 19th century and well up into the 20th century. 
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In 1922, Senator La Follette, of Wisconsin, proposed in more general terms what 
S. 2646 proposes to do in specific areas. 

Beginning with its platform of 1908, and in numerous of its platforms there- 
after, limitation on the appellate jurisdiction of the Supreme Court was a 
standard plank of the Socialist Party of the United States. 

To return to the 19th century, in midcentury, the only successful attack on 
the power of the Supreme Court to review problems which present Federal 
constitutional problems was achieved. I believe that it is quite proper to review, 
briefly, that episode. 

The powerfully worded statement of President Johnson, in vetoing a bill 
repealing the appellate jurisdiction of the Supreme Court under the Habeas 
Corpus Act of 1867, on March 25, 1868, is just as apt today. He stated: 

“Thus far during the existence of the Government, the Supreme Court of the 
United States has been viewed by the people as the true expounder of their Con- 
stitution, and in the most violent party conflicts, its judgments and decrees have 
always been sought and deferred to with confidence and respect. In public esti- 
mation, it combines judicial wisdom and impartiality in a greater degre than 
any other authority known to the Constitution; and any act which may be 
construed into, or mistaken for, an attempt to prevent or evade its decisions on 
a question which affects the liberty of the citizens and agitates the country 
cannot fail to be attended with unpropitious consequences. It will be justly 
held by a large portion of the people as an admission of the unconstitutionality 
of the act on which its judgment may be forbidden or forestalled, and may inter- 
fere with that willing acquiescence in its provisions which is necessary for the 
harmonious and efficient execution of any law.” 

At that time, Senator Thomas A. Hendricks of Indiana reproached the “brave 
Senators” who were “afraid of the decision of the Court. * * * You did claim 
to the country that the administration of Mr. Lincoln was entitled to its confi- 
dence ; and are there not five Judges out of eight whom M. Lincoln appointed and 
whom you confirmed; and at the head is there not Chief Justice Chase, distin- 
guished as a party leader? Then, with a Supreme Court, five out of eight ap- 
pointed by Mr. Lincoln and confirmed by these honorable Senators that I am 
addressing * * * you say you cannot afford to risk this question before that 
Court. Why? Let that question be answered.” 

The bill was passed over the Presidential veto, but within a few years the 
appellate jurisdiction was quietly restored to the Supreme Court. 

I believe that the facts of that day may well be compared to the facts of the 
mid-20th century. The facts are not the same, but they are uncomfortably 
analogous. 

I shall not attempt further to go into detailed review of the problem and its 
varied historical background. As a citizen of the United States, I hope only 
that the Congress will take a long look before it starts the process of changing 
the balances of the Government of the United States. 

Sincerely yours, 


Leon H. WALLACE. 





STATEMENT OF AMERICAN JEWISH CoNnGRESS ON S. 2646, SupMIrTED BY SHAD 
PoLIER, CHAIRMAN, COMMISSION ON LAw ANpD Socran ACTION 


The American Jewish Congress is a voluntary organization of American Jews 
with 300,000 direct and affiliated members which has always been actively con- 
cerned with the preservation of our democratic institutions. We regard those 
institutions as the surest guaranty of the security of all minority groups and, 
indeed, of all Americans. 

Acordingly, the American Jewish Congress has consistently and unequivocally 
opposed communism, fascism, and all other forms of totalitarianism. Knowing 
the shocking efforts that have been made to accomplish the cultural genocide of 
the Jews in the Soviet Union, we have joined with other Americans in resisting 
Communist aggression and subversion. We have also worked with others to 
preserve in this country the liberties that distinguish our form of government 
from that of totalitarian states. 

As part of our effort to defend democratic principles, we have often partici- 
pated in judicial proceedings in which citizens have sought to enforce constitu- 
tional guaranties of liberty and equality. In this aspect of our work, we are 
constantly reminded of the crucial part played by the courts, and particularly 
by the United States Supreme Court, in the system of checks and balances that 
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has long preserved the American constitutional scheme. Since the bill now 
before this committee (S. 2646) appears to be prompted by disagreement with 
recent Supreme Court decisions, we deem it important to express our view 
that the preeminent position held by the United States today as a leader of the 
free world is in large part due to historic rulings of that Court condemning 
racial inequality and striking down efforts to curb freedom of speech, press and 
religion. We submit this statement because S. 2646 would, in our opinion, im- 
pair a vital safeguard against erosion of the democratic structure of our 
Government. 


THE BILL 


The Jenner bill, S. 2646, now pending before this committee is a challenge 
to the independence of the judiciary. It is the obverse of court-packing schemes 
of other years. Instead of adding to the personnel of the Court the present bill 
would subtract from its calendar. Instead of dictating judicial opinion, it would 
deny the Court the right to an opinion at all. Whether a managed court is bet- 
ter or worse than an enfeebled court is arguable. What is not arguable is that 
neither can safeguard freedom. And neither can function as an independent 
branch within the contemplation of the constitutional plan. 

Brifly, S. 2646 would divest the Supreme Court of power to review : 


1. Any act of any congressional committee, including criminal prosecution 
of witnesses for alleged contempts of such committees ; 

2. Any aspect of the Federal employees security program ; 

3. Any State statute or State executive regulation whose “general purpose” 
was to “control subversive activities within suck State.” 

4. Any regulation of any State school board “concerning subversive activ- 
ities in its teaching body” ; and 

5. Any action by any State agency denying any person admission to 
practice law in that State for any reason. 


It has been widely declared by the author of the bill that each of these cate- 
gories has been carefully drawn to correct alleged errors in specific Supreme 
Court opinions. In other words, Senator Jenner is displased about certain 
decisions handed down by the Supreme Court in recent years and, to circumvent 
these decisions, he would now attempt to destroy the Supreme Court itself. 

The first category specified by the Jenner bill is aimed at the Watkins case; 
the second, at the Cole and Service cases; the third, at the Supreme Court’s 
opinions in the Nelson and Sweezy cases; the fourth, at the Slochower case; 
and the fifth, at the Schware and Konigsberg cases. 


THE ROLE OF THE SUPREME COURT 


Our opposition to the Jenner bill is independent of our attitude toward the 
holdings in these cases. It would be less than forthright on our part, however, 
if we did not express our conviction that the line of cases implicitly denounced 
in the Jenner bill has done much to restore good sense and fairness in public 
proceedings in this country and to rebuild morale and a welcome respect for 
private opinion. We are convinced, however, that those who do not agree 
with our view of the decisions stand to forfeit just as much as do we by the 
emasculation of the Court intended by the Jenner bill. 

The existence of the Supreme Court as an ultimate arbiter of rights is a 
reciprocal insurance we in this community grant each other that Federal consti- 
tutional freedoms will apply equally and indifferently to all men, no matter 
where they reside within our country, or what their station. Ours is a big 
and diverse country. We profit from this fact, and regional differences con- 
tribute positively to the characteristically flexible quality of our national 
temper. 

But our federation into one nation means at least this; that the freedoms 
and liberties assured by the Federal Constitution remain constant and supersede 
all local variations limiting their scope and extent. These rights attach by 
virtue of one’s status and position in the Nation at large, and no local authority 
can be permitted immunity in derogating from these minimum guaranties. We 
have, therefore, vested in the Supreme Court sufficient appellate authority to 
overcome any legislative or judicial distortions occasioned by local or regional 
biases or shortsightedness. The Bill of Rights in this sense is validated and 
given sanction by the appellate jurisdiction of the Supreme Court. It is our 
mutual assurance that, whatever our particular differences or disagreements, 


———— ee 
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no local power can ever be endowed with authority paramount to these freedoms. 

If the Jenner bill were enacted, we would have not one supreme law govern- 
ing individual rights, but separate bodies of law determined by the 11 Federal 
courts of appeals and the courts of last resort in the 48 States. We do not 
in any way deprecate the abilities of these courts when we say that they could 
not possibly achieve uniform interpretation of the Constitution. Constitutional 
controversies offer issues of great subtlety and difficulty, and the existence of 
numerous, coequal judicial bodies must result in a welter of conflicting opinion. 
Assuming an even distribution of competence, wisdom, and integrity on the 
part of each of the 59 judicial tribunals that under the Jenner bill would be 
empowered to make settled law in the categories precluded to the Supreme 
Court, their judgments on these matters would still vary widely. The con- 
dition and character of an individual’s rights would, thus, be made to depend 
upon the irrelevant circumstance of where he resides or where he tries his 
ease. This strikes at the heart of orderly and evenhanded meting out of justice. 
The Jenner bill, instead of promoting judicial regularity, would precipitate 
judicial anarchy. Nothing is more likely to destroy the sense of common 


enterprise and of a common stake in freedom that has been our greatest source 
of national unity. 


LEGISLATIVE RESPONSIBILITY 


Neither the Supreme Court nor its personnel ought to be immunized against 
criticism, however searching. Its interpretation of Federal laws, though not 
of the Constitution, is subject to review and correction by Congress. The present 
demand for destroying its appellate powers is apparently due to a reluctance to 
use these legitimate legislative channels. 

As noted earlier, it is the conviction of the American Jewish Congress that 
the cases attacked by the Jenner bill exemplify the best traditions of the United 
States. We recognize that a number of others, including some Members of 
the Senate and the House, profoundly believe that these opinions are erroneous 
and dangerous. But, if this is their view, they should use the mechanisms 
available within our constitutional structure to rectify whatever damage they 
may believe to have been done by the Court’s rulings. Charges broadcast by 
the supporters of S. 2646 convey the impression that what the Court bas done in 
these cases cannot be undone by appropriate legislative act. This, for the most 
part, inaccurate representation can only stem from an eagerness to disparage 
and intimidate the personnel of the Court rather than assume the burden of 
serious legislation. 

Thus, in the Watkins case, certainly one of the principal targets of the Jenner 
bill, it was held that a congressional committee must indicate to the subpenaed 
witness the pertinence of the information demanded of him. Chief Justice 
Warren concluded in that case that neither the House resolution creating the 
Committee on Un-American Activities nor the remarks of the committee chairman 
during the investigation nor the nature of the proceedings themselves could have 
made clear to Watkins the nature of the question under committee inquiry. 
This ruling did not leave the Congress without remedy. If the House is so 
moved, it might accommodate to this opinion by reformulation of the enabling 
resolutions and by requiring greater clarity and stringency in committee pro- 
cedures. Such a corrective measure would, obviously, be preferable to radical 
surgery which lops off not only the Supreme Court’s appellate jurisdiction but 
also a vital protection of personal liberty. 

Similar steps can be taken by State legislatures to meet the requirements of the 
Sweezy decision. 

Again, in dealing with the Nelson case, which invalidated the Pennsylvania 
“little Smith Act” because it was in conflict with the Federal Smith Act, there 
is nothing to prevent Congress, if it so desires, from amending the Federal legis- 
lation, expressly allowing the States to adopt such supplementary antisubversive 
legislation as they choose. 

Finally, that section of 8. 2646 addressed to excluding the Supreme Court 
from review of any aspects of the Federal employees security program was 
apparently dictated by the Cole and Service cases. Those decisions are, quite 
plainly, subject to modification by legislative action. Thus, in the Cole case, the 
Court declared that the Federal employees security program is applicable only 
to persons holding sensitive positions. The obvious response on the part of the 
Congress, if it regards this decision as a distortion of its intent, is to amend 


the legislatively established security program so that it embraces employees in 
nonsensitive positions. 
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The proponents of the Jenner bill are free to endorse, support, and guide 
through Congress any revisions of existing law that would correct what they 
regard as the Supreme Court’s mistakes, es they do so, they stand open 
to the charge that they have resorted to general and loose disparagement of the 
Court because they know that they cannot muster a majority in Congress for their 
point of view. 


CONSTITUTIONALITY OF THE BILL 


The Supreme Court is established by article III, section 1, of the Constitution. 
Section 3 of that article declares that it shall have “appellate Jurisdiction, 
both as to Law and Fact, with such Exceptions, and under such Regulations as 
the Congress shall make.” 

It was suggested by Chief Justice Marshall, in Durousseau v. United States 
(10 U. 8. 307, 317-318 (1810)), that Congress cannot constitutionally deprive 
the Supreme Court of the whole of its appellate jurisdiction. Since this is 
true, it should also follow that Congress cannot deprive the Supreme Court of 
appellate jurisdiction that is vital and crucial to its functions. (See Hart, 
The Power of Congress To Limit the Jurisdiction of Federal Courts, 66 Har- 
vard Law Review 1632 (1952).) 

The power given to Congress by article III to make some exceptions to the 
appellate jurisdiction of the Supreme Court should not be construed as permit- 
ting it to abolish such jurisdiction where the need is imperative for a single 
unifying view for the retention and promotion of national order. Such a 
construction would destroy the independence of the judiciary so carefully 
guarded by other provisions of the Constitution. 

The enactment of S. 2646 must necessarily have a debilitating effect upon 
the entire judiciary. Inferior Federal courts are even more vulnerable than 
the Supreme Court to the authority and control of the Congress. The Consti- 
tution itself establishes the Supreme Court, but the inferior Federal courts are 
the direct creatures of Congress. A Congress capable of such drastic reprisal 
against the Supreme Court could be expected to resort to even more damaging 
retaliation against any inferior Federal court with which it disagrees. The 
lower courts would, thus, operate under a threat, no matter how conscien- 
tiously they sought to resist its effects. 


THE EFFECT OF THE BILL ON STATE PROCEEDINGS 


State officials tend to reflect regional needs as well as national interests and 
requirements. The possibility that bias caused by this natural preoccupation 
will sometimes result in attempts to override constitutional restraints now is 
mitigated by the existence of an appellate stage beyond State influence. How- 
ever, if the Jenner bill succeeds in preventing the Supreme Court from passing 
upon the cases falling in its third, fourth, and fifth categories, the constitu- 
tional safeguards against such indulgence in regional bias would be largely 
destroyed. 

This is graphically proved by events now taking place. Concurrent with 
these hearings there is a continuing investigation in Florida by the Johns 
Committee, created by the legislature of that State. Nominally, the Johns 
Committee is mandated to investigate “the Communist Party and other sub- 
versive organizations * * * seeking to agitate and engender ill will between 
the races of this and other States.” But hearings already conducted by the 
committee establish that its actual purpose is to hamper or suppress any 
organization, no matter how unimpeachable its devotion to this country, that 
in any way seeks to bring about orderly compliance with Supreme Court deci- 
sions outlawing racial segregation. 

The principal efforts of the Johns Committee have been dedicated to mannu- 
facturing a link between the National Association for the Advancement of 
Colored People and the Communist Party, despite the NAACP’s impeccable 
record of loyalty and its characterization by J. Edgar Hoover as having “done 
much * * * to perpetuate the desires of our Founding Fathers.” The Johns 
Committee’s assault upon the NAACP and its efforts to pillory and harass such 
reputable and responsible biracial organizations as the Florida State Council 
for Human Relations and the Dade County Council on Community Relations 
evinces a deliberate design to establish an equation between subversion and 
activities on behalf of desegregation. 

The tactics of the Johns Committee show how easy it is for a State to place 
an invasion of the rights of freedom of association and expression under the 
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rubric of “antisubversive”’ regulation. Under the Jenner bill, State actions un- 
constitutionally designed to preserve segregation and to suppress lawful anti- 
segregation activity could be protected against all restraint by a simple declara- 
tion, in the words of the Jenner bill, that their “general purpose * * * is to 
control subversive activities.” In view of the openly expressed intention of a 
number of State governments to frustrate implementation of the Supreme Court’s 
antisegregation decisions, it would be folly to provide such an easy escape from 
enforcement of the Federal Constitution. 


CONCLUSION 


The merits of recent decisions by the Supreme Court are not in issue here. 
What is in issue are the central assumptions of constitutional democracy. In 
company with eminent practitioners of law in this country and in company with 
those who believe in the wisdom of separation and distribution of governmental 
power and in the need for restraint on the part of each, the States, the courts, 
the Executive and the legislature to insure that each remains within its pre- 
scribed sphere, we urge that S. 2646 be rejected by this committee. 

Respectfully submitted, 

SHAD POLIER. 

Now, we have been here several days on this hearing on Senate bill 
2646, and I want to make a summary, as best I can, as to why I put the 
bill in, and what the bill purports to do. 


STATEMENT BY SENATOR WILLIAM E. JENNER, SENIOR SENATOR 
FROM INDIANA 


In 9 days of hearings, criticism of my bill, S. 2646 has fallen into 
several categories. I want to discuss these briefly, touch upon the 
main objections to the bill which have been advanced, and answer them. 
I won't do this extensively, because I don’t think the objections to the 
bill require extensive answers. But there are a few points I want to 
make before this record closes. 

All of the objections to this bill fall into two main categories : 

(1) those which involve the claim that the bill is unconstitutional; 
and 

(2) those which admit the constitutionality of the bill but object 
to one or more of the features of it on some other grounds. 

Let’s look first at the constitutional arguments. 

The constitutional arguments against the bill fall into three sub- 
classes: 

(1) The argument that the language of article IIT, section 2, clause 
2 does not mean what it says. This is the argument first advanced by 
ae Joe Rauh when he testified representing Americans for Demo- 

‘atic Action. This is a completely specious argument and has been 
repentedly refuted by expert witnesses during the course of these 
hearings. 

(2) That the grant to the Supreme Court of original jurisdiction 
over cases having a State as party encompasses a grant of appellate 
jurisdiction over any case in which a State is a party, and that this 
includes cases brought in State courts and involving State statutes. 

This point not only does not involve any good law, it doesn’t even 
involve any good logic. As Mr. Frank Ober pointed out yesterday 
during his testimony, original jurisdiction and appellate jur isdiction 
are two separate things in law, and are treated quite separately in 
article III of the Constitution. 

(3) That the provisions of article III, section 2, clause 2 of the Con- 
stitution, respecting the power of the Congress to regulate and make 
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exceptions to the appellate jurisdiction of the Supreme Court, have 
been somehow negatived by the adoption of some amendment to the 
Constitution. 

Two amendments have been suggested as possibly modifying the 
cited provisions of article III. They are the 5th amendment and 
the 14th amendment. 

Now, the 14th amendment can hardly be deemed as amendatory of 
article III of the Constitution, since the the amendment is concerned 
with actions by the States and article III is concerned with a grant of 
power to one of the branches of the Federal Government. 

The fifth amendment, of course, cannot be said to repeal article ITT, 
and is not in any direct and apparent conflict with the provisions of 
article IIIT; the fifth amendment does, however, protect certain indi- 
vidual rights, and if one of those protected rights should be directly 
interfered with through an exercise of power under article ITT, it is 
conceivable that such an exercise of power might be deemed uncon- 
stitutional. 

We come then to consideration of whether anything in the fifth 
amendment to the Constitution can be deemed to render my bill un- 
constitutional. 

Principal proponent of the contention that the fifth amendment to 
the Constitution might be considered as a bar to enactment of my bill 
was Mr. Tom Harris, who testified representing the AFL-CIO. 

Mr. Harris did not say that my bill was unconstitutional; he sim- 
ply suggested how a court might find it unconstitutional. It would be 
necessary, Mr. Harris said, to find that one of the categories in my bill 
represented an unreasonable classification. 

Mr. Harris did not express the opinion that any of the categories in 
my bill was unreasonable; he just said it might be possible for a court 
to decide that one of them was. 

Mr. Harris gave some examples of what he considered unreasonable 
categories—such as a provision which might seek to divest the Su- 
preme Court of jurisdiction to try a case involving a particular named 
person—and none of the examples he gave was anywhere close to any 
of the provisions of my bill. 

Those are all the arguments that have been made about the con- 
stitutionality of the bill. None of them will hold water. 

Now we come to the opposition to the bill on its merits. 

The American Bar Association passed a resolution opposing the 
bill on two grounds: 

First, that the bill was contrary to a position previously taken by 
the American Bar Association at another time and prior to some 
of the worst of the recent decisions of the Supreme Court. This is, 
of course, a self-serving action. It might be well if the bar associa- 
tion were reminded of Emerson’s warning that a foolish consistency 
is the hobgoblin of little minds. 

The other announced basis for the bar association’s action was that 
my bill would be “contrary to the maintenance of the balance of pow- 
ers set up in the Constitution.” 

As I have already pointed out in a public statement, my bill only 
proposes to implement one of the basic check and balance provisions 
of the Constitution; and I fail to see how the use of a constitutional 
prevision can be deemed to be contrary to the spirit of the Consti- 
tution. 
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Various witnesses and others have assumed the right to declare the 
basis upon which I have predicated this bill. They charge me with 
seeking to punish the Supreme Court. I would not be adverse to ad- 
mitting this charge if it were true; because I think some of the recent 
decisions warrant punishment, at least to the old-fashioned extent of 
being required to stand in the corner. But punishment was not the 
objective of the bill; and, in fact, the bill would not and could not 
punish the Court. 

The Supreme Court has no vested interest in any case or any class 
of cases that comes before it. The compensation of the Justices will 
not be affected in any way if my bill is passed. Their tenure will 
not be affected; their working hours will not be affected. If they are 
held in less repute by some of the citizens of this country than they 
formerly were, this is not and will not be the result of my bill, but, 
rather, the result of the decisions which the Court has handed down. 

No, the purpose of this bill is not to punish the Court; the purpose 
of this bill is to utilize one of the basic check-and-balance provisions 
of the Constitution for the purpose of restoring a balance which has 
been seriously upset by the actions of the Supreme Court. The Court 
has re ae sought to legislate. The people of the United States 
are ee about this. They do not have to be lawyers to under- 
stand that it is the job of their elected representatives to legislate, and 
not the job of the Supreme Court; and they do understand this. 

It is not any particular decision or the provisions of any particular 
decision which I am attacking with this bill. What I am attacking 
is the problem of how to overcome a trend—a trend toward judicial 
legislation by the Supreme Court of the United States. I concluded 
that the only way to check this trend was to utilize the provision of 
the Constitution which I believe was placed there for the purpose of 
permitting the Congress to act in just such a situation as we now find 
ourselves 1n. 

It is perfectly clear to me as it must have been perfectly clear to 
everyone who has examined this question in any substantial degree 
that enactment of the bill S. 2646 will not repeal or reverse any of 
the decisions of the Supreme Court about which I—among many 
others—have complained. 

This kind of an act cannot reach and affect a decision of the Su- 
preme Court. It may be that by a different kind of an act or acts, 
the Congress could, for the future, effect a change in the principles 
declared by the Supreme Court in some of these recent decisions; 
and so far as this can be done, I want to see it done, and I will help 
to do it, where the change will restore the Constitution to its real 
meaning, where the Supreme Court has warped and twisted and mis- 
construed it. 

But I have never thought that my bill would change any of these 
decisions or any of the Court’s interpretations. What my bill will do, 
I hope, is to push the Supreme Court out of the field of legislation and 
back into the area where it was constitutionally intended to operate. 
My bill is not punitive; it is wholly remedial in purpose. 

It has been said in opposition to this bill that, if enacted, it would 
result in the possibility of diversity of decisions. 

In order to consider this point intelligently, we must take note 
of the fact that several different situations are covered in my bill. 


21794 O—58—pt. 1—_—-42 
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With respect to judicial power over congressional investigations, 
my position is that there should be none; and if my bill should be 
enacted, and the appellate power of the Supreme Court in this field 
should be curtailed, we would have none. Lower courts could pro- 
tect the rights of individuals without attempting to police the investi- 
gative powers of the C ongress or to assert its legislative powers. It 
has been the Supreme Court, not the inferior courts, which has sought 
these unworthy ends. 

With respect to the Federal employee security program, I think 
nearly all of the cases would be breadth in the District of Columbia, 
so that the court of last resort for cases in this class would be, to all 
effects and purposes, the United States Court of Appeals for the 
District of Columbia Circuit. 

With respect to the enactment of State laws and the conduct of 
State investigations respecting subversion, with respect to the control 
of subversive activity in local schools, and with respect to admission 
of individuals to the bar of particular States, I feel that a federally 
imposed uniformity is extremely undesirable. 

These are matters committed, by the 10th amendment to the Con- 
stitution, to the States. They should be controlled by the people of 
the various States through their elected legislatures and, whatever 
they decide to do, the Federal Government should not interfere. 
States certainly have a right to protect their own welfare, to protect 
their children, and to choose who shall be the officers of their courts. 

It has been argued against my bill that it would have the effect 
of “freezing” the various Supreme Court decisions in the fields which 
the bill would affect. 

This argument depends se the assertion or the assumption that 
all lower courts would be absolutely bound by these decisions, even 
in cases where the lower courts might consider the decisions to be 
bad law. 

This argument is just another way of saying that the Supreme 
Court can make law which neither the Congress nor any other court 
can change; but that the Congress can do nothing to change a law 
which the Supreme Court has made, and that the judge of a lower 
court must adhere to a decision of the Supreme Court rather than to 
the Constitution as he understands it. 

I say that is not the case. The Congress can act, in any one of 
several ways, and my bill is one of the ways. 

And a lower court can act in a way contrary to a Supreme Court 
decision, because what the judges of our courts are sworn to uphold 
is the Constitution of the United States, not the Supreme Court of the 
United States. 

Before I close, I want to refer to the letter of the Attorney Gen- 
eral of the United States, delivered yesterday and placed in the rec- 
ord yesterday afternoon. 

First, I want to call attention to the fact that the Attorney General 
was requested by letter of the chairman of the Committee on the 
Judiciary, under date of February 3, to appear and testify on this 
bill. I am informed that letter was never answered. I am informed 
the Attorney General spoke to the chairman of the committee and 
asked if it would really be necessary for him to come up in person, 
or if he could send a written report, and that the chairman told him 
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if he didn’t want to come, a written report would be all right. I take 
that to mean that the Attorney General did not in fact want to 
come up and testify before this committee, and subject himself to 
questions; he preferred to file a report in writing and have it sent 
up here by messenger. 

We have been trying to get this report from the Office of the 
Attorney General for some 2 weeks now; and the word always has 
been that the report was in process. They were “working on it.” 
I had visions of a long and carefully drafted and well-documented 
and erudite report, that would give us some help in our considera- 
tion of this bill. Butno. That is not what we got. We got a 214-page 


letter addressed to the chairman of the full committee, which starts 
out: 


Dear SENATOR: Because of the importance of the subject, I am taking the 
liberty of stating my views on the bill S. 2646 * * * 

Now, that doesn’t even indicate that the Attorney General knows he 
has been asked to testify on this bill. That sounds like he was telling 
us that he is sending us his opinion voluntarily. 

How can he be “taking the liberty” of stating his views, when he 
has been asked in writing by the chairman of the committee to do so, 
on February 3 ? 

Well, the Attorney General’s letter goes on for another 2 pages. 
The second paragraph summarizes what the bill provides. 

Then the third paragraph starts off with this sentence : 

In the first place, it is clear that this proposal is not based on general considera- 
tions of policy relating to the judiciary. 

Now, where do you suppose the Attorney General got that idea? 

How can he say it is clear to him on what basis I based my proposal ? 

He has not talked to me about it. 

The Attorney General goes on : 


It (my proposal) is motivated instead by dissatisfaction with certain recent 
decisions of the Supreme Court in the areas covered and represents a retaliatory 
approach of the same general character as the court-packing plan proposed in 


1937. 

This is one of the specious arguments against the bill which has 
been repeated by various thoughtless witnesses; but I never thought I 
would hear the Attorney General of the United States repeat it. 

I am of course interested to hear that the Attorney General dis- 
approved of the “court-packing plan” in 1937. 

Now let me point out what the real relationship is between the 
court-packing ola and my bill. 

In the first place, the court-packing plan was an effort to influence 
the Court so as to bring about a particular kind of decision. My bill 
is an effort to halt the incursions of the Court into the legislative field. 

The court-packing plan advanced by President Roosevelt sought 
to influence the Court by increasing its size and thereby changing 
its philosophy. My bill does not seek to change the philosophy of 
the Court in any way—I do not believe that to be possible—but, rather, 
to set up a barrier against the philosophy which the Court has been 
evidencing. 

One more point needs to be brought out : 

The liberals who favored the court-packing plan in 1937 have been 
making a good deal of the fact that they appear now as defenders 
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of the Court, in opposition to my bill. But they have not changed 
their position one iota. 

The liberals opposed the Court in 1937 and favored the court-pack- 
ing plan because they were anxious to secure Supreme Court approval 
for social and other legislation which would change the face of 
America and lead to increased centralization of government and the 
destruction of States rights. The liberals who oppose my bill today 
are doing so for exactly the same reasons. It is the Supreme Court 
which has changed its position in the interim, not the liberals and 
not Bill Jenner. 

Well, now we come to the fourth paragraph of the Attorney 
General’s letter. 

He says that the Congress has only enacted legislation of this 
kind once before, that this was in 1868, and that— 

* * * because it realized that this was a mistake Congress reversed itself, 
restoring the jurisdiction in 1885. 

I do not know whether the jurisdiction which the Congress took 
away from the Supreme Court in 1868 was restored 17 years later 
because C ongress realized that it had made a mistake 17 years before, 
or because the situation had changed in the intervening 17 years. 

I can forsee the possibility that if my bill passes, another Congress 
17 or 20 years from now might see fit to restore the jurisdiction which 
this bill would take away, on the ground that, in the meantime, the 
Supreme Court had learned to stay within its proper orbit and could 
once again be trusted with matters in these fields. 

However that may be, I do want to call attention to the fact that 
Congress did on a previous occasion make use of the same constitu- 
tional provision which I would make use of through the enactment of 
my bill S. 2646, and that the Supreme Court of the United States 
considered the matter and held the bill to be constitutional, and 
bowed to its provisions. 

The Attorney General apparently does not think that the question 
of constitutionality of the ball is sufficiently important to receive any 
mention in his report. 

On page 2 of his report, the Attorney General raises the question 
I have already discussed, with respect to the possibility of different 
rules of decision in different circuits and in different State courts. 

I have already spoken about that question, but I will add this: 

There may be some argument for uniformity of decision among the 
circuit courts of appeals; but there is no logical argument for uni- 
formity in the decisions of the courts of the States. 

The State courts are exercising residual powers. The Federal courts 
are exercising only specified powers granted under the Constitution. 
We do not demand that all of our States be alike. We do not demand 
that they think alike on matters of public policy. There is no reason 
for demanding that their courts think alike or adhere to identical 
rules of decision. There are in fact many subjects today on which 
there are differing rules of decisions in the various State supreme 
courts; and no one has been suggesting that there should be Federal 
legislation or Supreme Court legislation to force uniformity. 

The Supreme Court does not ‘make it a practice to accept all cases 
which involve decisions of the courts of appeals which may differ 
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from decisions of other circuits. I think our record is complete on that. 

The Attorney General goes on to declare that : 

Full and unimpaired appellate jurisdiction in the Supreme Court is funda- 
mental under our system of government. 

That must be the Attorney General’s opinion, because it is not the 
Constitution; and I guess we are supposed to consider the Attorney 
General’s opinion more fundamental than the Constitution. 

The Constitution contains the provision in article III, section 2, 
clause 2, giving the Congress the right to make regulations and excep- 
tions with respect to the Supreme Court’s appellate jurisdiction. That 
certainly is not—quoting from the Attorney General’s letter—“full 
and unimpaired” appellate jurisdiction. 

So we have this situation : 

The Attorney General is declaring as fundamental something that 
the Constitution not only does not provide for but specifically provides 
against. 

Personally, I’ll take the Constitution. It has been there a long time 
and attorneys general change every so often. 

The Attorney General goes on to indicate that he regards the Su- 
preme Court as the “final arbiter” in “the maintenance of the balance 
contemplated in our Constitution as among the three coordinate 
branches of the Government.” 

But the whole theory of our Constitution is that there should be no 
“final arbiter”—because the Founding Fathers understood that if any 
one branch of the Government got complete ascendency, we would not 
have a Government of checks and balances but an oligarchy which 
would lead unquestionably and irresistibly to tyranny. 

The Constitution did not make the Supreme Court—quoting the 
Attorney General—the “final arbiter’—nor did even Mr. Justice Mar- 
shall, in Marbury v. Madison. 

Marshall said there were “some cases” in which the Court should 
consider questions of policy. He did not say that the Court should 
consider questions of policy in all cases. Now it happens that the 
case of Marbury v. Madison was tried without a jury; and, therefore, 
naturally, the Court was allowed a much wider latitude than it would 
have been allowed if this had been a jury case. 

The genius of the Constitution is that it does not provide for a final 
arbiter; it does provide for checks and balances which may be used by 
the different branches of the Government, one against the other, to 
guard against or to repel encroachments. 

It is this very system of uneasy balances which gives the citizen his 
best guarantee that his rights will continue to be observed. For once 
all power is put in a single place, so, surely as “power corrupts and 
absolute power corrupts absolutely,” the individual rights of citizens 
are doomed from that day on. 

At the top of page 3 of his report, the Attorney General says: 


This type of legislation threatens the independence of the judiciary. 


That statement simply is not so. This bill does not threaten the 
independence of the judiciary, and it does not threaten our system of 
checks and balances. 

What it does threaten is the imbalance which has been created by 
decisions of the Supreme Court in recent years. It threatens the 
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power to legislate which the Supreme Court has arrogated to itself 
during those years. It threatens the status quo, the situation which 
favors the growth of big central government and the decline and decay 
of States’ rights. 

There are a great many people in this country today who favor that 
status quo, who want to see it preserved, and we must now assume the 
Attorney General of the United States is one of them. But that does 
not justify him in confusing the status quo with the independence of 
the judiciary. 

Well, so much for the report of the Attorney General. 

I wanted to mention it, because I think that when the Attorney Gen- 
eral of the United States expresses an opinion upon proposed legisla- 
tion, it should be important, but I am afraid in this instance he has 
been badly advised. 

In closing, I want to repeat in new words what I have said many 
times before and at least once here : 

I introduced this bill not out of any spirit of retaliation, but out 
of a deep concern for the preservation of the Constitution of the 
United States as it was meant to be, and our American way of life 
as we used to know it. 

I have introduced this bill in an effort to secure action by the 
Congress which would help to restore the balance between the respec- 
tive branches of the Federal Government, and to restore to the States 
a measure of their rights, guaranteed under the 10th amendment of the 
Constitution but which have been stripped from them, notwithstand- 
ing that guaranty, by judicial legislation. 

I am not wedded to any line or word of this bill. There have been 
some suggestions during these hearings respecting possible amend- 
ments to the bill, and I am willing to sit down with the committee 
and consider any of those suggestions. If the committee can agree 
upon different language, even representing in part or in whole a dif- 
ferent approach to this problem but which will be effective in achiev- 
ing the Siassinn I have sought, the committee will find me ready to 
go along. 

I will support this bill or any other bill which I think will help to 
limit the Supreme Court to its proper sphere of action, to restore to 
the Congress autonomy over the conduct of its own affairs, and to 
preserve for the States the rights and powers which they reserved 
when the Federal Government was created and which are guaranteed 
to them under the 10th amendment to the Constitution of the United 
States. 

I think my bill S. 2646 will go a long way in that direction, and 
I am going to be for it with all the force I can muster. If you can 
show me or anyone else a better way, or even another good way, to 
accomplish the same purpose, you can count on my support. I have 
no pride of authorship. I am not trying to pass a “Jenner bill.” 
I am just trying to get a job done—a job that urgently needs doing. 

The hearings will be concluded on Senate bill 2646. 

(Whereupon, at 4:50 p m., the committee adjourned, subject to 
the call of the Chair. 





APPENDIX I 


7 Wall 506 (U.S. 1868) 
Ex PARTE McCarp Lek. 


1. The appellate jurisdiction of this court is conferred by the Constitution, 
and not derived from acts of Congress; but is conferred “ with such ex- 
ceptions, and under such regulations, as Congress may make;’’ and, 
therefore, acts of Congress affirming such jurisdiction, have always 
been construed as excepting from it all cases not expressly described 
and provided for. 

2. When, therefore, Congress enacts that this court shall have appellate 
jurisdiction over final decisions of the Circuit Courts, in certain cuses, 
the act operates as a negation or exception of such jurisdiction in other 
cases; and the repeal of the act necessarily negatives jurisdiction under 
it of these cases also. 

8. The repeal of such an act, pending an appeal provided for by it, is not an 
exercise of judicial power by the legislature, no matter whether the re- 
peal takes effect before or after argument of the appeal, 

4. The act of 27th of March, 1868, repealing that provision of the act of 5th 
of February, 1867, to amend the Judicial Act of 1789, which authorized 
appeals to this court from the decisions of the Circuit Courts, in cases 
of habeas corpus, does not except from the appellate jurisdiction of this 
court any cases but appeals under the act of 1867. It does not affect 
the appellate jurisdiction which was previously exercised in cases of 
habeas corpus. } 
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Statement of the case. 





AppeEAL from the Circuit Court for the Southern District 
of Mississippi. 

The case was this: 

The Constitution of the United States ordains as follows: 


“§ 1. The judicial power of the United States shall bo vested 
in one Supreme Court, and in such inferior courts as the Con- 
gress may from time to time ordain and establish.” 

“§ 2. The judicial power shall extend to all cases in law or 
equity arising under this Constitution, the laws of the United 
States,” &c. 


And in these last cases the Constitution ordains that, 


“The Supreme Court shall have appellate jurisdiction, both 
as to law and fact, with such exceptions, and under such regula- 
tions, as the Congress shall make.” 


With these constitutional provisions in existence, Con- 
gress, on the 5th February, 1867, by “An act to amend 
an act to establish the judicial courts of the United States, 
approved September 24, 1789,” provided that the several 
courts of the United States, and the several justices and 
judges of such courts, within their respective jurisdiction, 
in addition to the authority already conferred by law, should 
have power to grant writs of habeas corpus in all cases where 
any person may be restrained of his or her liberty in viola- 
tion of the Constitution, or of any treaty or law of the 
United States. And that, from the final decision of any 
judge, justice, or court inferior to the Circuit Court, appeal 
might be takeu to the Circuit Court of the United States 
for the district in which the cause was heard, and from the 
judgment of the said Circuit Court to the Supreme Court of' the 
United States. 

This statute being in force, one McCardle, alieging un- 
lawful restraint by military force, preferred a petition in the 
court below, for the writ of habeas corpus. 
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Statement of the case. 


The writ was issued, and a return was made by the mili- 
tary commander, admitting the restraint, but denying that 
it was unlawful. 

It appeared that the petitioner was not in the military 
service of the United States, but was held in custody by 
military authority for trial before a military commission, 
upon charges founded upon the publication of articles al- 
leged to be incendiary and libellous, in a newspaper of 
which he was editor. The custody was alleged to be under 
the authority of certain acts of Congress. 

Upon the hearing, the petitioner was remanded to the 
military custody; but, upon his prayer, an appeal was al- 
lowed him to this court, and upon filing the usual appeal- 
bond, for costs, he was admitted to bail upon recognizance, 
with sureties, conditioned for his future appearance in the 
Circuit Court, to abide by and perform the final judgment 
of this court. The appeal was taken under the above-men- 
tioned act of February 5, 1867. 

A motion to dismiss this appeal was made at the last 
term, and, after argument, was denied.* 

Subsequently, on the 2d, 8d, 4th, and 9th March, the case 
was argued very thoroughly and ably upon the merits, and 
was taken under advisement. While it was thus held, and 
before conference in regard to the decision proper to be 
made, an act was passed by Congress,t returned with objec- 
tions by the President, and, on the 27th March, repassed by 
the constitutional majority, the second section of which was 
as follows: 


“And be it further enacted, That so much of the act approved 
February 5, 1867, entitled ‘An act to amend an act to establish 
the judicial courts of the United States, approved September 24, 
1789,’ as authorized an appeal from the judgment of the Circuit 
Court to the Supreme Court of the United States, or the exer- 
ciso of any such jurisdiction by said Supreme Court, on appeals 
which have been, or may hereafter be taken, be, and the same 
is hereby repealed.” 


— 


* See Ex parte McUardle, 6 Walluce, 318. 
t Act of March 27, 1868, 16 Stut. at Largo, 44, 
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Argument against the operation of the act. 


The attention of the court was directed to this statute at 
the last term, but counsel having expressed a desire to be 
heard in argument upon its effect, and the Chief Justice 
being detained from his place here, by his duties in the 
Court of Impeachment, the cause was continued under ad- 
visement. Argument was now heard upon the effect of the 
repealing act. 


Mr. Sharkey, for the appellant: 


The prisoner alleged an illegal imprisonment. The im- 
prisonment was justified under certain acts of Congress. 
The question then presents a case arising under “the laws 
of the United States;” and by the very words of the Consti- 
tution the judicial power of the United States extends to it. 
By words of the Constitution, equally plain, that judicial 
power is vested in one Supreme Court. This court, then, 
has its jurisdiction directly from the Constitution, not from 
Congress. The jurisdiction being vested by the Constitu- 
tion alone, Congress cannot abridge or take it away. The 
argument which would look to Congressional legislation as 
a necessity to enable this court to exercise “the judicial 
power” (any and every judicial power) “of the United 
States,” renders a power, expressly given by the Constitu- 
tion, liable to be made of no effect by the inaction of Con- 
gress. Suppose that Congress never made any exceptions 
or any regulations in the matter. What, under a supposition 
that Congress must define when, and where, and how, the 
Supreme Court shall exercise it, becomes of this “ judicial 
power of the United States,”’ so expressly, by the Constitu- 
tion, given to this court? It would cease to exist. But this 
court is coexistent and co-ordinate with Congress, aud must 
be able to exercise the whole judicial power of the United 
States, though Congress passed no act on the subject. The 
Judiciary Act of 1789 has been frequently changed. Sup- 
pose it were repealed. Would the court lose, wholly or at 
all, the power to pass on every case to which the judicial 
power of the United States extended? This act of March 
27th, 1868, does take away the whole appellate power of 
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this court in cases uf habeas corpus. Can such results be pro- 
duced? We submit that they cannot, and this court, then, 
we further submit, may still go on and pronounce judgment 
on the merits, as it would have done, had not the act of 27th 
March been passed. 

But however these general positions may be, the case may 
be rested on more special grounds. This case had been 
argued in this court, fully. Passing then from the domain 
of the bar, it was delivered into the sacred hands of the 
judges; and was in the custody of the court. For aught 
that was known by Congress, it was passed upon and de- 
cided by them. Then comes, on the 27th of March, this 
act of Congress. Its language is general, but, as was uni- 
versally known, its purpose was specific. If Congress had 
specifically enacted ‘that the Supreme Court of the United 
States shall never publicly give judgment in the case of 
McCardle, already argued, and on which we anticipate that 
it will soon deliver judgment, contrary to the views of the 
majority in Congress, of what it ought to decide,’ its pur- 
pose to interfere specifically with and prevent the judgment 
in this very case would not have been more real or, as a fact, 
more universally known. 

Now, can Congress thus interfere with cases on which 
this high tribunal has passed, or is passing, judgment? Is 
not legislation like this an exercise by the Congress of ju- 
dicial power? Lanier v. Gallatas* is much in point. There 
@ motion was made to dismiss an appeal, because by law the 
return day was the 4th Monday in February, while in the 
case before the court the transcript had been filed before 
that time. On the 15th of March, and while the case was 
under advisement, the legislature passed an act muking the 
20th of March a return day for the case; and a motion was 
now made to reinstate the case and hear it. The court say: 


“The case had been submitted to us before the passage of that 
act, and was beyond the legislative control. Our respect for the 





* 18 Louisiana Annual, 176. 
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General Assembly and Executive forbids the inference that they 
intended to instruct this court what to do or not to do whilst 
passing on the legal rights of parties in a special case already 
under advisement. ‘The utmost that we can suppose is,”’ &c. 


In De Chastellux v. Fairchild,* the legislature of Pennsyl- 
vania directed that a new trial should be granted in a case 
already decided. Gibson, C. J., in behalf of the court, re- 
sented the interference strongly. He said: 


“‘It has become the duty of the court to temporize no longer. 
The power to order new trials is judicial. But the power of the 
legislature is not judicial.” 


In The State v. Fleming,t where the legislature of Ten- 
nessee directed two persons under indictment to be dis- 
charged, the Supreme Court of the State, declaring that 
“the legislature has no power to interfere with the admin- 
istration of justice in the courts,” treated the direction as 
void. In Lewis v. Webb,t the Supreme Court of Maine de- 
clare that the legislature cannot dispense with any general 
law in favor of a particular case. 


Messrs. L. Trumbull and M. H. Carpenter, contra : 


1. The Constitution gives to this court appellate jurisdic- 
tion in any case like the present one was, only with such 
exceptions and under such regulations as Congress makes. 

2. It is clear, then, that this court had no jurisdiction of 
this proceeding—an appeal from the Circuit Court—except 
under the act of February 5th, 1867; and so this court held 
on the motion to dismiss made by us at the last term.§ 

8. The act conferring the jurisdiction having been re- 
pealed, the jurisdiction ceased; and the court had thereafter 
no authority to pronounce any opinion or render any judg- 
ment in this cause. No court can do any uct in any case, 
without jurisdiction of the subject-matter. It can make 
no difference at what point, in the progress of a cause, the 

* 16 Pennsylvania State, 18. t 7 Humphreys, 152. 

~ 8 Greenleaf, 826. @ 6 Wallace, 318, 
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jurisdiction ceases. After it has ceased, no judicial act can 
be performed. In Insurance Company v. Ritchie,* the Chief 
Justice, delivering the opinion of the court, says: 


“It is clear, that when the jurisdiction of a cause depends 


upon the statute, the repeal of the statute takes away the juris- 
diction.” 


And in that case the repealing statute, which was passed 
during the pendency of the cause, was held to deprive the 
court of all further jurisdiction. The causes which were 
pending in this court against States, were all dismissed by 
the amendment of the Constitution denying the jurisdiction; 
and no further proceedings were had in those causes.t In 
Norris v. Crocker,t this court affirmed and acted upon the 
same principle; and the exhaustive argument of the present 
Chief Justice, then at the bar, reported in that case, and the 
numerous authorities there cited, render any further argu- 
ment or citation of cases unnecessary.§ 

4, The assumption that the act of March, 1868, was aimed 
specially at this case, is gratuitous and unwarrantable. Cer- 
tainly the language of the act embraces all cases in all time; 
and its effect is just as broad as its language. 

The question of merits cannot now, therefore, be passed 
upon. The case must fall. 


The CHIEF JUSTICE delivered the opinion of the court. 

The first question necessarily is that of jurisdiction; for, 
if the act of March, 1868, takes away the jurisdiction defined 
by the act of February, 1867, it is useless, if not improper, 
to enter into any discussion of other questions. 

It is quite true, as was argued by the counsel for the peti- 
tioner, that the appellate jurisdiction of this court is not de- 
rived from acts of Congress. It is, strictly speaking, con- 


* 5 Wallace, 544. + Hollingsworth v. Virginia, 8 Dallas, 878. 

¢t 18 Howard, 429. 

@ Rex v. Justices of London, 8 Burrow, 1456; Yeaton v. United States, 6 
Cranch, 281; Schooner Rachel v. United States, 6 1d. 829; United Stutes 
v. Preston, 3 Peters, 57; Com. ». Marshall, 11 Pickering, 360. 
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ferred by the Constitution. But it is conferred “ with such 
exceptions and under such regulations as Congress shall 
make.” 

It is unnecessary to consider whether, if Congress had 
made no exceptions and no regulations, this court might 
not have exercised general appellate jurisdiction under rules 
prescribed by itself. For among the earliest acts of the first 
Congress, at its first session, was the act of September 24th, 
1789, to establish the judicial-courts of the United States. 
That act provided for the organization of this court, and 
prescribed regulations for the exercise of its jurisdiction. 

The source of that jurisdiction, and the limitations of it 
by the Constitution and by statute, have been on several 
occasions subjects of consideration here. In the case of 
Durousseau v. The United States,* particularly, the whole mat- 
ter was carefully examined, and the court held, that while 
‘the appellate powers of this court are not given by the 
judicial act, but are given by the Constitution,” they are, 
nevertheless, “limited and regulated by that act, and by 
such pther acts as have been passed on the subject.” The 
court said, further, that the judicial act was an exercise of 
the power given by the Constitution to Congress “of mak- 
ing exceptions to the appellate jurisdiction of the Supreme 
Court.” “They have described affirmatively,” said the court, 
‘its jurisdiction, and this affirmative description has been 
understood to imply a negation of the exercise of such ap- 
pellate power as is not comprehended within it.” ” 

The principle that the affirmation of appellate jurisdiction 
implies the negation of all such jurisdiction not affirmed 
having been thus established, it was an almost necessary 
consequence that acts of Congress, providing for the exer- 
cise of jurisdiction, should come to be spoken of as acts 
granting jurisdiction, and not as acts making exceptions to 
the constitutional grant of it. 

The exception to appellate jurisdiction in the case before 
us, however, is not an inference from the affirmation of other 





* 6 Cranch, 812; Wiecart v. Dauchy, 8 Dallas, 321. 
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appellate jurisdiction. It is made in terms. The provision 
of the act of 1867, affirming the appellate jurisdiction of this 
court in cases of habeas corpus is expressly repealed. It is 
hardly possible to imagine a plainer instance of positive 
exception. 

We are not at liberty to inquire into the motives of the 
legislature. We can only examine into its power under the 
Constitution; and the power to make exceptions to the ap- 
pellate jurisdiction of this court is given by express words. 

What, then, is the effect of the repealing act upon the 
case before us? We cannot doubt as to this. Without 
jurisdiction the court cannot proceed at all in any cause. 
Jurisdiction is power to declare the law, and when it ceases 
to exist, the only function remaining to the court is that of 
announcing the fact and dismissing the cause. And this is 
not less clear upon authority than upon principle. 

Several cases were cited by the counsel for the petitioner 
in support of the position that jurisdiction of this case is not 
affected by the repealing act. But none of them, in our 
judgment, afford any support to it. They are all cases of 
the exercise of judicial power by the legislature, or of legis- 
lative interference with courts in the exercising of continuing 
jurisdiction.* 

On the other band, the general rule, supported by the 
best elementary writers,t is, that “when an act of the legis- 
lature is repealed, it must be considered, except us to trans- 
actions past and closed, as if it never existed.” And the 
effect of repealing acts upon suits under acts repealed, has 
been determined by the adjudications of this court. The 
subject was fully considered in Norris v. Crecker,{ and more 
recently in Jnsurance Company v. Ritchie.§ In both of these 
cases it was held that no judgment could be rendered in a 
suit after the repeal of the act under which it was brought 
and prosecuted. 





* Lanier v. Gallatas, 18 Louisiana Annual, 175; De Chastellux v. Fair- 
child, 15 Pennsylvania State, 18; The Stute v. Fleming, 7 Humphreys. 152, 
Lewis v. Webb, 8 Greenlenf, 326. 

+ Dwarris on Statutes, 638. ¢ 13 Howard, 429. 2 & Wallace, 641. 
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It is quite clear, therefore, that this court cannot proceed 
to pronounce judgment in this case, for it has no longer 
jurisdiction of the appeal; and judicial duty is not less 
fitly performed by declining ungranted jurisdiction than in 
exercising firmly that which the Constitution and the laws 
confer: 

Counsel seem to have supposed, if effect be given to the 
repealing act in question, that the whole appellate power of 
the court, in cases of habeas corpus, is denied. But this is 
an error. The act of 1868 does not except from that juris- 
diction any cases but appeals from Circuit Courts under the 
act of 1867. It does not affect the jurisdiction which was 
previously exervised.* 


The appeal of the petitioner in this case must be 
DISMISSED FOR WANT OF JURISDICTION. 
* Ex parte McCurdle, 6 Wallace, 324. 
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DvurovssEav and others v. Unrrep States. 
Appellate jurisdiction.— Embargo-bond. 


The appellate powers of the supreme court of the United States, are given by the constitution , 
but they are limited and regulated by the judiciary act, and other acts passed by congress on the 
subject.' 

This court has appellate jurisdiction of decisions in the district courts of Kentucky, Ohio, 


Tennessee and Orleans, even in cuuses properly cognisable by the district courts of the United 
States. 


To an action of debt for the penalty of an embargo-bond, it is a good plea, under the act of con- 


gress of the 12th of March 1808, § 3, that the party was prevented from relanding the goods 
in the United States, by unavoidable accident. 
United States v. Hall, ante, p. 171, re-affirmed. 


Error to the District Court of the United States for the district of 
Orleans, 

This was a suit brought by the United States against *Durousseau #308 
and others, upon a bon |, given in pursuance of the act of congress of [ 
December 22d, 1807, usually called the embargo act. (2 U. 8. Stat. 451.) 
The bond bore date the 16th of May 1808, and the condition was, that the 
goods therein mentioned should be “ relanded in the United States, at the 
port of Charleston, or at some other port of the United States, the dangers 
of the seas excepted.” 

The proceedings in the court below were according to the forms of the 
civil law, by petition or libel and answer. The libel was in the nature of an 
action of debt for the penalty of the bond, and the answer was in the nature 
of a special plea, stating facts which were supposed to be sufficient evidence 
that the defendants were prevented, by the dangers of the seas, from reland- 
ing the goods in the United Stutes. 

The answer.or plea stated, that the vessel sailed from New Orleans with 
intent to proceed to the port of Charleston, and that in the due prosecution 


——— 


' Ex parte Vallandigham, 1 Wall. 251; Dan- Murdock». Memphis, 20 Id. 620; United 
iels v. Railroad Co., 3 Id. 254; Ex parte Mc- States v. Young, v4 U.S, 259; Railroad Co. v. 
Cardle, 7 Id. 606; Merrill v. Petty, 16 Id, 846; Grant, 98 Id. 401. 
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of her voyage from New Orleans to Charleston, she was, “on the 26th of 
May 1808, and on divers days from the said 26th of May until the 1st of 
June then next following, upon the high seas, by unavoidable accident, by 
force of the winds and waves, so much injured and endamaged, that upon 
the said 1st day of June, for the preservation of the said vessel and cargo, 
and the lives of her crew and passengers, it was found necessary to put into 
the port of Havana, to refit the said vessel for her voyage aforesaid ; and 
that the persons administering the government at the said port of Havana, 
by force of arms, and against the will and consent of these defendants, and 
of the captain and supercargo of the said vessel, and all other persons hav- 
ing the charge and direction of the said vessel or cargo whatever, did detain 
the said vessel and cargo at the said port of Havana, and by superior force, 
did prevent the said vessel, with her cargo, from pursuing her said voyage 
to the port of Charleston aforesaid, or from going to. any other port of the 
United States, and landing the said cargo thercin, pursuant to the condition 
of the said bond, and did also, by force so as aforesaid, prevent, and have 
#309] “always hitherto prevented, the said cargo, or any part thereof, from 
being sent in any other manner to the said United States and landed 
therein, pursuant to the condition of the said bond ; and these defengants 
aver, that the damages and injuries aforesaid sustained by the said vessel 
were unavoidable, and by force of the winds and waves ; and that by reason 
of the detention, and continuation thereof, as aforesaid, by superior force 
as aforesaid, they could not, at any time heretofore, nor can they yet, land 
the said goods, wares and merchandises in the said United States, pursuant 
to the condition of the said bond in the said petition set forth ; by reason 
whereof, and also by force of the statutes in such case made and provided, 
these defendants are, as they are advised, discharged from the payment of 
the said sum of money in the said bond or obligation mentioned, or any 
part thereof ; these defendants, therefore, pray, that a jury may be impan- 
nelled to inquire of the facts aforesaid, should they be denied by the United 
States, and that these defendants may be hence dismissed with their reason- 
able costs and damages in this behalf most wrongfully expended,” &c. 
To this answer, the attorney for the United States filed a general demur- 
rer, and the court below, without argument, rendered judgment for the 
United States ; whereupon, the defendants sued out their writ of error. 


Rodney, Attorney-General, and Jones, for the United States, contended, 
that this court has no jurisdiction, because there can be no writ of error tu, 
or appeal from, the decisions of the district court of Orleans. 

By the act of congress passed March 26th, 1804, entitled an act erecting 
Louisiana into two territories, and providing for the temporary government 
thereof (2 U.S. Stat. 285, § 8), it is enacted, that “there shall be established 
in the said territory a district court, to consist of one judge, who shall reside 
therein, and be called the district judge, and who shall hold, in the city of 
Orleans, four sessions annually ;” “ he sball in all things have the same juris- 
*310] diction and powers, which are by law “given to, or may be exercised 

by, the judge of Kentucky district.” By the judiciary act of Sep- 
tember 24th, 1789 (1 U.S. Stat. 77, § 10), the district court, besides the 
ordinary jurisdiction of a district court, has “ jurisdiction of all other causes 
except of appeals and writs of error, hereinafter made cognisable in a circuit 
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court, and shall proceed therein in the same manner as a circuit court, and 
writs of error and appeals shall lie from decisions therein to the supreme 
court, in the same causes, as from a circuit to the supreme court, and under 
the same regulations.” By the 9th section of the same act, the district 
courts have “exclusive original cognisance of all suits for penalties and for- 
feitures incurred under the laws of the United States.” 

Hence, it appears, that writs of error will lie to the Kentucky district 
court in those causes only in which it acts in the capacity of a circuit court. 
The word “therein,” means in causes other than those of which the district 
courts generally had cognisance under the 9th section of the act. 

This court, in the cases of Clarke v. Bazadone, 1 Cr. 212, and Bollman 
and Swartwout, 4 Ibid. 75, disclaimed any appellate jurisdiction not 
expressly given by law; and by a late act (2 U.S. Stat. 354, 489), extend- 
ing jurisdiction in certain cases to state judges and state courts, the juris- 
diction is given without appeal ; which shows that congress are not anxious 
that there should be an appeal from all the courts to which they have given 
jurisdiction. There is no appeal from the judge of the district of Orleans, 
in cascs where he exercises only the district court jurisdiction. In Ken- 
tucky, there was no circuit court. The district judge, although he exer- 
cised the powers and jurisdiction of a circuit court, yet he did not hold a 
circuit court. His court was merely a district court. The courts of the 
United States can exercise no jurisdiction not expressly giver by statute. 
*3 Dall. 337. Although this suit was upon a bond, yet it was in fact [*311 
a suit for a penalty or forfeiture, like the case of the auctioneer’s 
bond in 2 Anst. 586, 587. This is as much a penalty as if it had been 
merely declared by the statute, without having been put into the form of a 
bond. 


E. Livingston, contra.—This court has jurisdiction, in consequence of 
its being the supreme court, and the other an inferior court. The terms 
supreme and inferior are correlative, and imply a power of revision in the 
superior court. 

The judiciary act of 1789 gives a writ of error from the supreme court 
to the district court of Kentucky, in all cases where a writ of error would 
lie to a district court from a circuit court, as well as in those cases where a 
writ of error lies generally from the supreme court to a circuit court. The 
word “therein,” means in that court, and not those cases only in which that 
court exercises the jurisdiction of a circuit court. 

The act of congress gives the Orleans judge the same jurisdiction and 
powers as are given to the Kentucky judge. If it had been intended to 
give him the same jurisdiction, withaut limiting his power by the right of 
appeal, congress would not have used the word powers. The same powers, 
means no greater powers ; but if the Kentucky judge had limited powers, 
and the Orleans judge has unlimited powers, the powers cannot be the same. 


C. Lee, on the same side, cited the case of Morgan v. Callender, 4 Cr. 370, 
in which this court decided, that it has jurisdiction in cases of appeal from 
the district court of Orleans. He also suggested the inconvenience which 
would result from having a revenue court in Orleans, not subject to the 
control of the supreme court ; and from a difference of construction in the 
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laws respecting *trade, commerce and revenue in different parts of the ter- 
ritories of the United States. 


Jones, in reply, observed, that the inconvenience arising from the want, 
of uniformity of decision already exists with respect to all cases under $2000 
value, in which there can be no appeal or writ of error. 


March 15th, 1810. Marsuatt, Ch. J., delivered the opinion of the court, 
upon the question of jurisdiction, as follows :—This is the first of several 
writs of error to sundry judgments rendered by the court of the United 
States for the territory of Orleans. The attorney-general having moved 
to dismiss them, because no writ of error lies from this court to that 
in any case, or, if in any case, not in such a case as this ; the jurisdiction of 
this court becomes the first subject for consideration. 

The act erecting Louisiana into two territories establishes a district 
court in the territory of Orleans, consisting of one judge, who “shall 
in all things, have and exercise the same jurisdiction and powers which 
are, by law, given to, or may be exercised by, the judge of Kentucky dis- 
trict.” 

On the part of the United States, it is contended, that this description of 
the jurisdiction of the court of New Orleans does not imply a power of 
revision in this court, similar to that which might have been exercised over 
the judgments of the district court of Kentucky; or, if it does, that a 
writ of error could not have been sustained to a judgment rendered by the 
district court of Kentucky, in such a case as this. 

On the part of the plaintiffs, it is contended, that this court possesses a 
constitutional power to revise and correct the judgments of inferior courts ; 
#313] if not so, that such a power is implied in the act by which the *court 

of Orleans is created, taken in connection with the judicial act ; and 
that a writ of error would lie to a judgment rendered by the court for the 
district of Kentucky, in such-a case as this. 

Every question originating in the constitution of the United States 
claims, and will receive, the most serious consideration of this court. The 
third article of that instrument commences with organizing the judicial 
department. It consists of one supreme court, and of such inferior courts 
as congress shall, from time to time, ordain and establish. In these courts, 
is vested the judicial power of the United States. The first clause of 
the second section enumerates the cases to which that power shall extend, 
The second clause of the same section distributes the powers previously 
described. In some few vases, the supreme court possesses original jurisdic- 
tion. The constitution then proceeds thus: “In all the other cases before 
mentioned, the supreme court shall have appellate jurisdiction, both as to 
law and fact, with such exceptions, and under such regulations, as the con- 
gress shall make.” 

It is contended, that the words of the constitution vest an appellate jur- 
isdiction in this court, which extends to every case not excepted by con- 
gress ; and that if the court had been created, without any express definition 
or limitation of its powers, a full and complete appellate jurisdiction would 
have vested in it, which must have been exercised in all cases whatever. he 
force of this argument is perceived and admitted, Lad the judicial act 
created the supreme court, without defining or limiting its jurisdiction, it 
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must have been considered as possessing all the jurisdiction which the con- 
stitution assigns to it. The legislature would have exercised the power it 
possessed of creating a supreme court, as ordained by the constitution ; 
*and in omitting to exercise the right of excepting from its constitu- [*314 
tional powers, would have necessarily left those powers undiminished. 

The appellate powers of this court are not given by the judicial act. 
They are given by the constitution. But they are limited and regulated by 
the judicial act, and by such other acts as have been passed on the subject. 
When the first legislature of the Union proceeded to carry the third article 
of the constitution into effect, they must be understood as intending to exe- 
cute the power they possessed of making exceptions to the appellate juris- 
diction of the supreme court. They have not, indeed, made these exceptions 
in express terms. They have not declared, that the appellate power of the 
court shall not extend to certain cases ; but they have described affirma- 
tively its jurisdiction, and this affirmative description has been understood 
to imply a negative on the exercise of such appellate power as is not com- 
prehended within it. 

The spirit as well as the letter of a statute must be respected, and where 
the whole context of the law demonstrates a particular intent in the legisla- 
ture to effect a certain object, some degree of implication may be called in 
to aid that intent. It is upon this principle, that the court implies a legis- 
lative exception from its constitutional appellate power, in the legislative 
affirmative description of those powers. 

Thus, a writ of error lies to the judgment of a circuit court, where the 
matter in controversy exceeds the value of $2000. There is no express 
declaration that it will not lie, where the matter in controversy shall be of 
less value. But the court considers this affirmative description as manifest- 
ing the intent of the legislature to except from its appellate jurisdiction, all 
cases decided in the circuits, where the matter in controversy is of less 
value, and implies negative words. This restriction, however, being implied 
by the court, “and that implication being founded on the manifest [*315 
intent of the legislature, can be made only where that manifest intent 
appears. It ought not to be made, for the purpose of defeating the intent 
of the legislature. 

Having made these observations on the constitution, the court will pro- 
ceed to consider the acts on which its jurisdiction, in the present case, 
depends ; and, first, to inquire, whether it could take cognisance of this 
case, had the judgment been rendered by the district court of Kentucky ? 

The ninth section of the judicial act describes the jurisdiction of the dis- 
trict courts. The tenth section declares that the district court of Kentucky, 
“ besides the jurisdiction aforesaid,” shall exercise jurisdiction over all other 
causes, except appeals and writs of error, which are made cognisable in a 
circuit court, and shall proceed therein in the same manner aa a circuit court :” 
“and writs of error and appeals shall lie from decisions therein, to the 
supreme court, in the same causes a8 from @ Cirouit court to the supreme 
court, and under the same regulations.” 

It is contended, that this suit, which isan action on a bond conditioned to 
be void on the relanding of goods within the United States, is one of which 
the district courts have exciusive jurisdiction, and that a writ of orror would 
not lie to a judgment given in such a case. This court does not concur with 
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the attorney-general in the opinion that a circuit court has no original juris- 
diction in a case of this description. But it is unnecessary to say anything 
on this point, because it is deemed clear, that a writ of error is given in the 
case, however this question might be decided. 

It would be difficult to conceive an intention in the legislature to dis- 
criminate between judgments rendered by the district court of Kentucky, 
while exercising the powers of a district court, and those rendered by the 
*316] same court, while exercising circuit powers, when it is *demonstrated, 

that the legislature makes no distinction in the cases from their nature 
and character. Causes of which the district courts have exclusive original 
jurisdiction are carried into the circuit courts, and then become the objects 
of the appellate jurisdiction of this court. It would be strange, if, in a case 
where the powers of the two courts are united in one court, from whose 
judgments an appeal lies, causes, of which the district courts have exclusive 
original jurisdiction, should be excepted from the operation of the appellate 
power. It would require plain words to establish this construction. 

But the court is of opinion, that the words import no such meaning. 
The construction given by the attorney-general to the word “therein,” as 
used in the last instance, in the clause of the tenth section, which has been 
cited, is too restricted. If, by force of this word, appeals were given only in 
those causes in which the district court acted as a circuit court, exercising 
its original jurisdiction, the legislature would not have added the words, “in 
the same causes as from a circuit court.” This addition, if not an absolute 
repetition, could only serve to create doubt, where no doubt would other- 
wise exist. The plain meaning of these words is, that wherever the district 
court decides a cause which, if decided in a circuit court, either in an original 
suit, or on an appeal, would be subject to a writ of error from the supreme 
court, the judgment of the district court shall, in like manner, be subject to 
a writ of error. 

This construction is, if possible, rendered still more obvious, by the sub- 
sequent part of the same section, which describes the jurisdiction of the dis- 
trict court of Maine in the same terms. Apply the restricted interpretation 
to the word, “therein,” in that instance, and the circuit court of Massa- 
chusetts would possess jurisdiction over causes in which the district court of 
Maine acted as a circuit court; and not overthose in which it acted as a dis- 
#317] trict court ; a construction which is certainly not to be tolerated. *Had 

this judgment been rendered by the district court of Kentucky, the 
jurisdiction of this court would have been perfectly clear. 

The remaining question admits of more doubt. It is said, that the words 
used in the law creating the court of Orleans, describe the jurisdiction and 
powers of that court, not of this, and that they give no express jurisdiction 
to this court. Hence, it is inferred, with considerable strength of reasoning, 
that no jurisdiction exists. If the question depended singly upon the refer- 
ence made in the law, creating the court for the territory of Orleans, to the 
court of Kenutcky, the correctness of this reasoning would perhaps be con- 
ceded. It would be found difficult to maintain the proposition, that invest- 
ing the judge of the territory of Orleans with the same jurisdiction and 
powers which were exercised by the judge of Kentucky, imposed upon that 
jurisdiction the same restrictions arising from the power of a superior court, 
as were imposed on the court of Kentucky. 
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But the question does not depend singly on this reference ; it is influ- 
enced by other very essential considerations. Previous to the extension of 
the circuit system to the western states, district courts were erected in the 
states of Tennessee and Ohio, and their powers were described in the same 
terms with those which describe the powers of the court of Orleans. The 
same reference is made to the district court of Kentucky. Under these 
laws, this court has taken jurisdiction of a cause brought by writ of error 
from Tennessee. It is true, the question was not moved, and consequently, 
still remains open. But can it be conceived to have been the intention of 
the legislature, to except from the appellate jurisdiction of the supreme 
court, all the causes decided in the western country, except those decided in 
Kentucky? Can such an intention *be thought possible? Ought it [*318 
to be inferred from ambiguous phrases ? 

The constitution here becomes all important. The constitution and the 
laws are to be construed together. It is to be recollected, that the appellate 
powers of the supreme court are defined in the constitution, subject to such 
exceptions as congress may make. Congress has not expressly made any 
exceptions ; but they are implied from the intent manifested by the affirma- 
tive description of its powers. It would be repugnant to every principle of 
sound construction, to imply an exception against the intent. This question 
does not rest on the same principles as if there had been an express excep- 
tion to the jurisdiction of this court, and its power, in this case, was to be 
implied from the intent of the legislature. The exception is to be implied 
from the intent, and there is, consequently, a much more liberal operation 
to be given to the words by which the courts of the western country have 
been created. 

It is believed to be the true intent of the legislature, to place those courts 
precisely on the footing of the court of Kentucky, in every respect, and to 
subject their judgments, in the same manner, to the revision of the supreme 
court. Otherwise, the court of Orleans would, in fact, be a supreme court. 
It would possess greater and less restricted powers than the court of Ken- 
tucky, which is, in terms, an inferior court. 


The question of jurisdiction being decided, it was stated by the counsel, 
that the seven following cases on the docket, viz., the cases of Bera and 
others, Connelly and others, Castries and others, Gibbs and others, Childs 
and others, Clayand and others, and Keene and others, against the United 
States, all from New Orleans, stood upon the same pleas of unavoidable acci- 
dent ; excepting that in the cases of Bera and others, and Connelly and 
others, the accident was capture by the British, and prevention by superior 
forge from relanding the goods *in the United States. The bond in [*319 
Bera’s case was dated the 2ist of March 1808. The condition was ‘ ~ 
the same as in the case of Durousseau. 


P. B. Key, E. Livingston, C. Lee and R. G. Harper, for the plaintiffs 
in error.—These cases are all within the benefit of the act of congress passed 
the 12th of March 1808, § 3 (2 U. S. Stat. 474), which enacts, “that in every 
case where a bond hath been or shall be given to the United States, under 
this act, or under the act entitled ‘an act laying an embargo on all ships 
and vessels in the ports and harbors of the United States,’ or under the act 
supplementary to the last-mentioned act, with condition that certain goods, 
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wares and merchandise, or the cargo of a vessel, shall be relanded in some 
port of the United States; the party or parties to such bond shall, within 
four months after the date of the same, produce to the collector of the port 
from which the vessel had been cleared with such goods, wares, merchandise 
or cargo, a certificate of the relanding of the same, from the collector of the 
proper port ; on failure whereof, the bond shall be put in suit, and in every 
such suit, judgment shall be given against the defendant or defendants, 
unless proof shall be produced of such relanding, or of loss by sea, or other 
unavoidable accident.” 

It is contended, that this act means loss by sea, or loss by other unavoid- 
able accident ; but this construction is contradicted by the punctuation of 
the statute. If it had been intended to have the construction contended for, 
it would have been pointed thus: unless proof shall be produced of such 
relanding or of loss, by sea or other unavoidable accident.” The court can 
no more alter the punctuation of a statute than the words. To give it the 
construction contended for, is to make the legislature speak nonsense ; it 
would make them say the sea is an accident. We consider this point as set- 
tled by the case of United States vy. Hall and Worth, at this term (ante, p. 
171). 


#320] * Jones, contra.—The statute enlarges the obligation of the bond. 

The officer is bound to take the bond exactly in the form prescribed 
by the statute. There is only one act which prescribes the form of the 
bond ; but there are several acts which modify its effect. The third embargo 
act has annexed a new meaning to the condition of the bond. A bond taken 
under a known law, has the meaning and effect declared by that law. The 
act contemplates two excuses, viz., loss by perils of the sea, and loss by 
superior force ; but at all events, there must be a loss. But in this case, 
there is not a sufficient averment of a necessity even of going into the Havana, 
and there is no averment of a loss. The detention at Havana, and not the 
injury by the winds and waves, is averred to be the reason why they could 
not comply with the condition of the bond. 

If a vessel be driven by a storm upon the coast of an enemy, and there 
captured, it is not a loss by perils of the sea. Greene v. Elmalic, Peake 
Cas. 312. The remote cause is never stated as the cause of the loss. And 
an averment of loss by capture cannot be supported by evidence of a 
loss by perils of the sea. Kulen Kemp v. Vigne, 1'T. R. 304 ; Mutthie v. 
Potts, 3 Bos. & Pul, 23; 1 T. R. 130. 

The third section of the third embargo act (2 U. S. Stat. 474), requires 
more strict proof than had been before required. The legislature was com- 
petent to say what degree of proof should be required of a bond fide excuse. 
They have supposed that nothing but the loss of the thing itself could be 
satisfactory evidence of the impossibility of complying with the condition 
of the bond. This is also the true grammatical construction of the sentence. 
After saying, proof of relanding, or of loss by sea, the word “ of” is omitted. 
If proof of other unavoidable accident was intended to be admitted 
#321] *as an excuse, in the same manner as proof of loss by sea, the lan- 

guage would have been, proof of relanding, or of loss by sea, or of 
other unavoidable accident. If proof of unavoidable accident was intended 
as an excuse, they would have said, or other unavoidable accident, which 
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should actually render it impossible to reland the goods in the United 
States. 

But as the clause now stands, if our opponents are right in their construc- 
tion, proof of unavoidable accident will be an excuse, although it be not 
such an accident as would necessarily render, or should actually have ren- 
dered, it impossible to comply with the condition of the bond, whether it 
produce loss, or not, and whether it prevented the relanding, or not. It 


does not appear by the plea, that the defendants did not made a great profit 
by the voyage. 


E. Livingston, in reply.—We are entitled to the benefit of the exception 
of dangers of the seas, in the condition of the bond, and also to the benefit 
of the exception of unavoidable accident in the statute. The plea states as 
strong a case of necessity as that of the case of United States v. Hall and 
Worth, decided by this court, at this term. We have made out a clear case 
both under the exception of dangers of the seas, and under the provision of 
the statute, in case of unavoidable accident. No man can be bound to do 
an impossibility. 

Insurance cases do not apply to the present ; there, the contract enumer- 
ates a great number of risks, and courts and litigants employ themselves in 
classing losses under one or another of those risks. In every other kind of 
contract, the expression, “‘ dangers of the seas,” means every accident that 
can happen at sea. In a bill of lading, the master contracts to deliver the 
“goods at a certain place, the dangers of the seas excepted. Nobody [*s22 
ever supposed he would be liable, if the goods should be captured or 
seized by the superior force of public enemies. The case vited from Bun- 


bury was upon a statute which required proof that the goods perished in the 
sea ; but our statute has no such clause. 


Marsnatt, Ch. J., delivered an opinion to the following effect :—The 
court considered many of the points in these cases while they had the case 
of United States v. Hall and Worth under consideration, and upon the 
present argument, I understand it to be the unanimous opinion of the court, 
that the law is for the plaintiffs in error, in all these cases. I cannot precisely 
say, what are the grounds of that opinion; I can only state the reasons 
which have prevailed in my own mind. 

It is true, as contended on the part of the United States, that the legis- 
lature is competent to declare what evidence shall be received of the facts 
offered in excuse for a violation of the letter of a statute. I also agree with 
the counsel for the United States, that the words of the statute, “loss by 
sea or other unavoidable accident,” mean loss by sea, or loss by other 
unavoidable accident. But the question is, what sort of loss is meant? It 
must be such a loss as necessarily prevents the party from complying with 
the condition of the bond. It is not necessary, that it should be an actual 
destruction of the property, but such a loss only as necessarily prevents the 
relanding of the goods. 

This statute is not like that upon which the prosecution was founded in 
the case cited from Bunbury. Our statute does not require evidence that 
the goods have “ perished in the sea.” It only requires proof of such a loss, 
by an unavoidable accident, as prevents the *relanding of the cargo, [*323 
according to the condition of the bond. When the property is cap- * ~ 
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tured, and taken away by the superior force of a foreign power, so as to 
prevent the relanding, it is lost, within the meaning of the statute, by an 
unavoidable accident, although the owner may have received a compensa- 
tion for it. 


Jounson, J.—I agree with the court, in the result of the opinion, but not 
altogether upon the grounds stated by the Chief Justice. If the act in 
question will admit of two constructions, that should be adopted, which is 
most consonant with the general principles of reason and justice. I cannot 
suppose, that the legislature meant to do an unjust or an unreasonable act. 
No man can be bound todo impossibilities. The legislature must be under- 
stood to mean, that the party should be excused, by showing the occurrence 
of such circumstances as rendered it impossible to perform the condition of 
the bond. To make his liability depend upon the mere point of ultimate 
loss or gain, would be unreasonable in the extreme. 


Livineston, J.—I concur in the reversal of these judgments, but not in 
the construction which the Chief Justice puts upon the third section of the 
act of March 1808. 

If the relanding of the cargo in the United States had been prevented 
by any unavoidable accident whatever, although the goods themselves 
were not lost, it would, in my opinion, have furnished a good defence to 
this suit. If the Spanish government had forced a sale of the property, and 
the proceeds had actually come to the hands of the owners, it would have 
made no difference. Loss by sea is one excuse; unavoidable accident, 
whether followed by loss, or not, is another. 


#324] *Wasuineton and Topp, Justices, agreed in opinion with Judge 
Livingston. 


Judgment reversed. 
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EX PaRTE YERGER. 


1 In all cases where a Circuit Court of the United States has, in the exercise 
of its original jurisdiction, caused a prisoner to be brought before it, and 
has, after inquiring into the cause of detention, remanded him to the 
custody from which be was taken, this court, in the exercise of its 
appellate jurisdiction, mey, by the writ of habeas corpus, aided by the 
writ of certiorari, revise the decision of the Circuit Court, and if it be 
found unwarranted by law, relieve the prisoner from the unlawful re- 
straint to which he has been remanded. 

2. The second section of the act of March 27th, 1868, repealing so much of the 
act of February 6th, 1867, as authorized appeals from the Circuit Courts 
to the Supreme Court, docs not take away or affect the appellate juris- 
diction of this court by Aabeas corpus, under the Constitution and the 
acts of Congress prior to the date of the last-named act. 


On motion and petition for writs of habeas corpus and eer- 
tiorari, the case being thus: 


The Constitution ordains iu regard to the judiciary as 
follows : 


“The judicial power of the United States shall be vested in 
one Supreme Court and in such inferior courts as the Congress 
may from time to time ordain and establish. The judicial power 
shall oxtend to all cases in law or equity arising under this Con- 
stitution, the laws of the United States,” &c. 

“In all cases affecting ambassadors, other public ministers, 
and consuls, and those in which a State shall be a party, the 
Supreme Court shall have original jurisdiction. In all the other 
cases before mentioned, the Supreme Court shall have appellate 
jurisdiction, both as to law and fact, with such exceptions, and 
under such regulations as the Congress shall make.” 
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It makes provision, also, in regard to the writ of habeas 
corpus, thus: 


“The privilege of the writ of habeas corpus shall not be sus 
pended unless when in cases of rebellion or invasion the public 
safety may require it.” 


With these provisions in force, as fundamental law, the 
first Congress by the 14th section of the act of September 
24th, 1789,* to establish the judicial courts of the United 
States, after certain enactments relating to the Supreme 
Court, the Circuit Courts, and the District Courts of the 
United States, enacted: 


“That all the before-mentioned courts shall have power to 
issue writs of scire facias, habeas corpus, and all other writs not 
especially provided for by statute, which may be necessary for 
the exercise of their respective jurisdictions, and agreeable to 
the principles and usages of law, and that either of the Justices 
of the Supreme Court, as well as Judges of the District Courts, 
shall have power to grant writs of habeas corpus for the purpose 
of and inquiry into the causo of commitment: Provided, That 
writs of habeas corpus shall in no case extend to prisoners in jail 
unless they are in custody under or by color of the authority of the 
United States, or are committed for trial before some court of the 
same, or are necessary to be brought into court to testify.” 


By statute of 1833,} the writ was extended to prisoners 
confined under any authority, whether State or National, for 
any act done or omitted in pursuance of a law of the United 
States, or of any order, process, or decree of any judge or 
court of the United States; and by an act of 1842,f to 
prisoners, being subjects or citizens of foreign states, in 
custody under National or State authority for acts done or 
omitted by or under color of foreign authority, and alleged 
to be valid under the law of nations. 

The writ was, however, much further extended, by an act 
of the 5th February, 1867,§ entitled “An act to ‘amend’ the 


Caen rere rere eee eee eee aD 
# } Stat. at Large,8l. ¢41d.684. $61d.539. @ 141d.885 
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Judiciary Act of 1789, above quoted.” This act of 1867, 
provided : . 


“That the several courts of the United States, and the several 
justices and judges of such courts, within their respective juris- 
dictions, in addition to the authority already conferred by \aw, shall 
have power to grant writs of habeas corpus in all cases where any 
person may be restrained of his or her liberty, in violation of the 
Constitution, or of any treaty or law of the United States,” &c. 


And after providing for the awarding and hearing of the 
writ, the act proceeds: 


“From the final decision of any judge, justice, or courts inferior 
to the Circuit Court, appeal may be taken to the Circuit Court 
of the United States for the district in which the said cause is 


heard, and from the judgment of said Circuit Court to the Supreme 
Court of the United States.” 


Finally, by an act of March 27th, 1868,* passed after an 
appeal in a particular case, the subject of much party discus- 
sion, under the above-quoted act of 1867, from the Circuit 
Court to the Supreme Court of the United States, had been 
argued before this latter court, had been taken into advise- 
ment by it—a history more particularly set forth in Er parte 
Mc Curdlet—Congress passed an act providing by its second 
section : 


“That so much of the act, approved February 5th, 1867, entitled 
‘An act to amend an act to establish the judicial courts of tho 
United States, approved September 24th, 1789,’ as authorized an 
appeal from the judgment of the Circuit Court to the Supreme 
Court of the United States, or tho exercise of any such juris- 
diction by said Supreme Court on appeals which have been or 
may hereafter be taken, be, and the same is hereby, repealed.” 


In this state of constitutional and statutory provisions, a 
writ of habeas corpus upon the prayer of one Yerger, addressed 
to the Circuit Court of the United States for the Southern 
District of Mississippi, was directed to certain military officera 


* 16 Stat. at Largo, 44. t 7 Wallace, 609. 
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holding the petitioner in custody, commanding them to pro- 
duce his body, and abide the order of the court. 

In obedience to this writ, the petitioner was brought into 
court by Major-General R. 8. Granger, who made return in 
due form, certifying the cause of detention to be, that the 
petitioner had been arrested, and was held for trial, upon a 
eharge of murder, by a military commission, under the act of 
Congress of the 2d of March, 1867, ‘to provide fur the more 
efficient government of the rebel States.’’ 

Upon this return, the petitioner was ordered into the cus- 
tody of the marshal, and the court proceeded to hear argu- 
ment. It was admitted on the part of the United States, 
that the petitioner was a private citizen of the State of Mis- 
sissippi; that he was being tried by the military commission, 
without a jury, and without presentment or indictment by a 
grand jury; and, that he was not, and never had been, con- 
nected with the army and navy of the United States, or with 
the militia in active service in time of war or invasion. 

Upon this case, the Circuit Court adjudged that the im- 
prisonment of the petitioner was lawful, and passed an order 
that the writ of habeas corpus be dismissed, and that the 
prisoner be remanded to the custody of the military officer 
by whom he had been brought into court, to be held and 
detained for the purposes, and to answer the charge set forth 
in the return. 

To obtain the reversal of that order, and relief from im- 
prisonment, the petitioner now asked for a writ of certiorari 
to bring here for review the proceedings of the Circuit Court, 
and for a writ of habeas corpus to be issued, under the au- 
thority of this court, to the officers to whose custody he was 
remanded, 


The questions therefore were: 

1. Whether the action of the Circuit Court was to be re- 
garded as the cause of the commitment, to which the act of 
1789 applics the writ of habeas corpus; and whether, if found 
anlawful, relief might be granted, although the original im- 
yrisonment was by military officers for the purpose of a trial 
>efore a military commission. 
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2. If the court possessed this jurisdiction, had it been 
taken away by the 2d section of the act of March, 1868? 

Upon the suggestion of the Attorney-General, made in 
view of the importance of the questions which would prob- 
ably arise, if the case was brought to hearing, the court 
ordered preliminary argument upon the jurisdiction of the 
court to issue the writ prayed for; the only question, there- 
fore, raised in the present stage of the case. 


Messrs. P. Phillips and Carlisle, in support of the motion, con- 
ceding that this court could grant the writ only in the exer- 
cise of the appellate jurisdiction, yet argued, that the writ 
of habeas corpus, being a bulwark of freedom, demanded a 
liberal interpretation of clauses in the Constitution and stat- 
utes relating to it, so as to allow and preserve the writ, rather 
than to withhold or destroy it; that the grant of the writ 
as here invoked was in the exercise of an appellate power; 
that, as was decided in Ex parte Milligan,* in the face of a 
powerful argument by Mr. Stanbery to the contrary, pro- 
ceeding in habeas corpus was a suit, a process of law, by which 
the party sought to obtain his rights. The proceeding in the 
Circuit Court was therefore a suit; and, undoubtedly, there 
had been an order in it; an order, namely, that the writ 
of hubeas corpus be dismissed, and the prisoner remanded 
to answer the charge set forth in the return. Yerger, the 
prisoner in this case, was, therefore, at this time, in the 
possession of the military authorities, in virtue of an order 
of the Circuit Court. The review by this court of such an 
order, was an exercise of appellate power, and of no other 
power. 

It ‘was, therefore, unnecessary to invoke such cases as In 
re Kaine.t 

But if the exercise of the power which was asked, were 
not the exergise of a power in review of a decision of the 
Circuit Court, that case would still authorize this application, 
What was that case? Kaine was arrested as an alleged fugi- 
tive from justice, and brought before a United Staics Com- 


* 4 Wallace, 2. ¢ 14 Howard, 108, 
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missioner, who made an order committing him to custody, to 
abide the order of the l’resident. A writ of habeas corpus 
was then issued by the Circuit Court of the United States 
for the Southern District of New York. Kaine was brought 
before that court. After a hearing, the writ was dismissed, 
and Kaine was remanded and continued in the custody of 
the marshal under the arrest and commitment by the process 
of the commissioner, 

An application was finally made in this court for a writ of 
habeas corpus and a certiorari to the Circuit Court, in order to 
review the order made by that court, remanding the prisoner 
to the custody of the marshal. 

On the hearing of this motion, the writ was refused, not 
because of any doubt of the jurisdiction of the court to award 
the writ, but because a majority of the court was of opinion 
that on the merits the prisoner was not entitled to his dis- 
charge. No member of the court expressed an opinion that 
the court did not have power, in the exercise of its appellate 
jurisdiction, to award the writ in order to “inquire into the 
cause of the commitment” made by the Circuit Court, and 
to review the judgment of that court; which, this court con- 
sidered, had been made by the order of remand to the com- 
missioner; though no power might exist in this court to 
review directly the act of the commissioner himself. On the 
contrary, the jurisdiction was plainly asserted. 

In Ex parte Wells,* convicted of murder, and whose sen- 
tence was commuted by the President to imprisonment for 
life, a habeas corpus was issucd by the Circuit Court. On the 
return, the position taken by the prisoner that the pardon was 
absolute and the condition void, was overruled. The writ 
was dismissed and the prisoner remanded. On application to 
this court for habeas corpus to reverse this proceeding, all the 
judges, but Curtis and Campbell, JJ., maintained the juris- 
diction. Curtis, J., refers to his denial of the jurisdiction in 
Kaine’s case. It will be scen that this denial is placed on the 
ground that “the custody of the prisoner was at no time 





* 18 Howard, 807. 
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changed.” Ie admits “that when a prisoner is brought into 
court, he is in the power and under the control of the court; 
but unless the court make some order, changing the custody, 
the original custody continues.” 

The question being, whether the order remanding to cus- 
tody made by the Circuit Court is the “ cause of commit- 
ment” referred to in the act of 1789, und so subject to the 
appellate jurisdiction, by means of the habeas corpus, the 
turning-point in the opinion of the dissenting judge is, 
whether the Circuit Court has made an order, when the 
prisoner is produced, changing the original custody. If it 
has, then it is admitted, that when he is remanded to the 
original custody, the order or judgment effecting this is the 
* cuuse of commitment,” and may be reviewed in this court 
under the provisions of the act of 1789. 

The entry in this case is precisely of that character which 
gives jurisdiction according to the test made by Curtis, J. 

When the prisoner was brought into court, he was ordered 
into the custody of the marshal of the district, und there he 
remained until he was remanded. 

No judge of this court, since its organization, except Bald- 
win, J., has ever doubted the jurisdiction in such a case as 
this, That judge fell into the error of holding that the ap- 
pellate jurisdiction of this court could only be exercised by 
appeal or writ of error. This opinion was given by him on 
an application for mandamus (in Ez parte Crane), but the 
court granted the writ. 

Independent of authority, it is clear, on principle, that the 
exercise of the appellate power is not limited to any particular 
form. When the object is to revise a judicial proceeding the 
mode is wholly unimportant, and a writ of habeas corpus, man- 
dumus, certificate of division, writ of error, appeal, or cer- 
tiorari may be used, if the legislature so determine.* 


On the second point, the counsel contended that the act 
of 1867 did not repeal the act of 1789, but, on the con- 
trary, recognized it. Its title was “‘to amend” that act. It 


* 2 Story’s Commentaries on the Constitution, 570. 
21794 O—58—pt. 1 44 
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gave powers in addition to those given by the old act; in- 
cluding an appeal to this court. A repeal is not to be pre- 
sumed where the language left the intention of the legislature 
doubtful.* The act of 1868 took away nothing but the ap- 
peal here. But even if the act of 1867 repealed the act of 
1789, and the act of 1868 repealed that of 1867, the old act 
would be revived; a repeal of a repealing statute reviving 
the original statute. 


Mr. Hoar, Attorney-General of the United States, contended 
that the addressing of the writ to General Granger would be 
an exercise of original jurisdiction alone. He does not hold 
the prisoner under any order or decree of the Circuit Court, 
but holds him by military power. The order of remand 
made no new commitment, and issued no new process as an 
instrument for it, but only pronounced the old process valid, 
and consequently the continuance of the commitment under 
it legal. The custody was at no time changed. Certuinly, 
when a prisoner is brought into court upon the return of a 
habeas corpus ad subjiciendum, he was then in the power and 
under the control of the court. The court might admit him 
to bail, and might also take order for the future production 
of the prisoner without bail; but in all cases, until the court 
made some order changing the custody, either for the care 
or security of the prisoner, or founded on the illegality of 
his commitment, the original custody continued. In this 
case no such order was made. It might as well be said, 
when a child is left in possession of his father after a hearing 
on habeas corpus seeking to get him out of it, that the father 
holds his child by judgment of the court, as here that the 
prisoner is in General Granger’s custody by judgment of the 
Circuit Court. In the case of the child, the father holds the 
child in virtue of his parental right, which the court per- 
ceiving, has asserted. So in the case of the petitioner, the 
court has simply let him alone; left him where it found him. 

This being the case, the writ will not lic; for certainly this 


o 








* City of Galena v. Amy, 5 Wallace, 706. 
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court cannot exercise appellate control over the proceeding 
of a military commission. 

The decision Jn re Kaine has no bearing. The refusal was 
on merits. Any admission or assertion of jurisdiction in 
such a case is of no value. Some judges are fond of dicta 
and irrelative assertion and argument. When denying an 
application on merits, they will concede that they have juris- 
diction, and vice versd. But the point adjudged is the only 
matter of value, and In re Kaine, this point was, that the 
case was without merits. Metzger’s case,* on the other hand, 
seems much in point. It was the case of an application for 
the writ by a prisoner committed to the custody of the 
marshal by the district judge, at his chambers, under the 
French treaty of extradition. 

This court refused the writ on the ground that there is no 
form in which an appellate power can be exercised by it over 
the proceedings of a district judge at his chambers. The 
court say: ‘* He exercises a special authority, and the law 
has made no provision for the revision of his judgment. It 
cannot be brought before the District or Circuit Court; con- 
sequently, cannot, in the nature of an appeal, be brought 
before this court. The exercise of an original jurisdiction 
only could reach such a proceeding, and this has not been 
given by Congress, if they have the power to.conter it.” 

The habeas corpus issued with the certiorari as an adjunct 
to the appellate power, is only permitted where the custody 
of the prisoner is an essential part of the judgment or decree 
from which the appeal is taken. 

The repeal by the statute of March 27th, 1868, of so much 
of the act of February 5th, 1867, as granted appellate power 
to this court in cases of this nature, was intended and should 
be construed as taking away, not the whole appellate power 
in cases of habeas corpus, but the appellate power in cases to 
which that act applied. It did not mean merely to substitute 


a cumbrous and inconvenient form of remedy for a direct 
and simple one.f 





* § Howard, 176 + Ex parte McCardle, 7 Wallace, 506. 
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Reply.—1. The prisoner was in the custody of General 
Granger. The habeas corpus below took him out of that 
custody. He went into the custody of the court; the custody 
was changed into its charge completely. If the court had 
liberated him, would he not have been liberated by decree 
of the court? Why, when instead of being liberated, he is 
sent away into the custody of General Granger, is he not 30 
sent by decree of the court? If General Granger were sued 
by Yerger for false imprisonment, could not, and would not 
the order of remand be pleaded in bar? In all cases of 
judicial decree, the decree does but pronounce an old right 
valid, and continue an original title. A. sues B. to recover 
land which B. and his ancestors for generations have owned 
and been possessed of. The court gives judgment for B. 
Does B. not hold the land by decree of the court? Yet the 
court has only left him where he was. Perceiving a right to 
it, the court has asserted it. The case of Kaine was subse- 
quent to that of Metzger, and a peculiar cuse at best, and 
controls it. 

2. The argument of the Attorney-General confounds 
“appeal,” a specific form of remedy given by the act of 
1867, with “appellate power,” which existed in another 
form, and was conferred by a prior act. But after all, it 
only asks that the appellate power may be considered as re- 
pealed in cases to which that act (the act of 1867) applied. 
But this act is more comprehensive than any act whatever. 


The CHIEF JUSTICE delivered the opinion of the court. 


The argument, by the direction of the court, was confined 
to the single point of the jurisdiction of the court to issue 
the writ prayed for. We have carefully considered the 
reasonings which have been addressed to us, and I am now 
to state the conclusions to which we have come. 

The general question of jurisdiction in this case resolves 
itseY necessarily into two other questions: 

1. Has the court jurisdiction, in a case like the present, to 
snquire into the cause of detention, alleged to be unlawful, 
and to give relief, if the detention be found to be in fact 
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unlawful, by the writ of habeas corpus, under the Judiciary 
Act of 1789? 

2. If, under that uct, the court possessed this jurisdiction, 
has it been taken away by the second section of the act of 
March, 27, 1868,* repealing so much of the act of February 
5, 1867,¢ as authorizes appeals from Circuit Courts to the 
Supreme Court? 

Neither of these questions is new here. The first has, on 
several occasions, received very full consideration, aud very 
deliberate judgment. 

A cause, so important as that which now invokes the 
action of this court, seems however to justify a reconsidera- 
tion of the grounds upon which its jurisdiction has been 
heretofore maintained. 

The great writ of habeas corpus has been for centuries ese 
teemed the best and only sufficient defence of personal 
freedom. 

In England, after a long struggle, it was firmly guaranteed 
by the famous Habeas Corpus Act of May 27, 1679, “for 
the better securing of the liberty of the subject,” which, as 
Blackstone says, ‘is frequently considered as another Magna 
Charta.’’§ 

It was brought to America by the colonists, and claimed 
as among the immemorial rights descended to them from 
their ancestors. 

Naturally, therefore, when the confederated colonies be- 
came united States, and the formation of a common gov- 
ernment engaged their deliberations in convention, this great 
writ found prominent sanction in the Constitution. That 
sanction is in these words: 

“The privilege of the writ of habeas corpus shall not be 
suspended unless when in cases of rebellion or invasion the 
public safety may require it.” 

The terms of this provision necessarily imply judicial 
action. In England, all the higher courts were open to ap- 





* 16 Stat. at Largo, 44. ¢ 14 Id. 885. 


¢ 8 British Stat. at Large, 807; 8 Hallam’s Constitutional History, 19 
@ 8 Commentary, 136. 
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plicants for the writ, and it is hardly supposable that, under 
the new government, founded on more liberal ideas and 
principles, any court would be, intentionally, closed to them. 

We find, accordingly, that the first Congress under the 
Constitution, after defining, by various sections of the act 
of September 24, 1789, the jurisdiction of the District Courts, 
the Circuit Courts, and the Supreme Court in other cases, 
proceeded, in the 14th section, to enact, “that all the before- 
mentioned courts of the United States shall have power to 
issue writs of scire facias, habeas corpus, and all other writs, 
not specially provided by statute, which may be necessary 
for the exercise of their respective jurisdictions, and agreea- 
ble to the principles and usages of law.’”* In the same 
section, it was further provided “that either of the Justices 
of the Supreme Court, as well as Judges of the District 
Courts, shall have power to grant writs of habeas corpus for 
the purpose of an inquiry into the cause of commitment; 
provided that writs of habeas corpus shall in no case extend 
to prisoners in jail, unless they are in custody, under, or by 
color of the authority of the United States, or are com- 
mitted for trial before some court of the same, or are neces- 
sary to be brought into court to testify.” 

That this court is one of the courts to which the power to 
issue writs of habeas corpus is expressly given by the terms 
of this section has never been questioned. It would have 
been, indeed, a remarkable anomaly if this court, ordained 
by the Constitution for the exercise, in the United States, of 
the most important powers in civil cases of all the highest 
courts of England, had been denied, under a constitution 
which absolutely prohibits the suspension of the writ, except 
under extraordinary exigencies, that power in cases of alleged 
unlawful restraint, which the Ilabeas Corpus Act of Charles 
II expressly declares those courts to possess. 

But the power vested in this court is, in an important 
particular, unlike that possessed by the English courts. The 
jurisdiction of this court is conferred by the Constitution, 





* 1 Stat. at Large, 81. 
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and is appellate; whereas, that of the English courts, though 
declared and defined by statutes, is derived from the common 
law, and is original. 

The judicial power of the United States extends to all 
cases in law and equity arising under the Constitution, the 
laws of the United States, and treaties made under their 
authority, and to large classes of cases determined by the 
character of the parties, or the nature of the controversy. 

That part of this judicial power vested in this court is 
defined by the Constitution in these words: 

“Tn all cases affecting ambassadors, other public ministers, 
and consuls, and those in which a State shall be a party, the 
Supreme Court shall have original jurisdiction. In all the 
other cases before mentioned, the Supreme Court shall have 
appellate jurisdiction, both as to law and fuct, with sucb 
exceptions, and under such regulations as the Congress shall 
make.” 

If the question were a new one, it would, perhaps, deserve 
inquiry whether Congress might not, under the power to 
make exceptions from this appellate jurisdiction, extend the 
original jurisdiction to other cases than those expressly enu- 
merated in the Constitution; and especially, in view of the 
constitutional guaranty of the writ of habeas corpus, to cases 
arising upon petition for that writ. 

But, in the case of Marbury v. Madison,* it was deter- 
mined, upon full consideration, that the power to issue writs 
of mandamus, given to this court by the 13th section of the 
Judiciary Act, is, under the Constitution, an appellate juris- 
diction, to be exercised only in the revision of judicial 
decisions. And this judgment has ever since been‘accepted 
us fixing the construction of this part of the Constitution. 

It was pronounced in 1803. In 1807 the same construc- 
tion was given to the provision of the 14th section relating 
to the writ of habeas corpus, in the case of Bollman and 
Swartwout.t 


The power to issue the writ had been previously exercised 





* 1 Cranch, 187. t 4 Id. 100. 
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in Hamilton’s case* (1795), and in Burford’s caset (1806), in 
neither of which cases does the distinction between appellate 
and original jurisdiction appear to have been made. 

In the case of Bollman and Swartwout, however, the point 
was brought distinctly before the court; the nature of the 
jurisdiction was carefully examined, and it was declared to 
be appellate. The question then determined has not since 
been drawn into controversy. 

The doctrine of the Constitution and of the cases thus far 
may be summed up in these propositions: 

(1.) The original jurisdiction of this court cannot be ex- 
tended by Congress to any other cases than those expressly 
detined by the Constitution. 

(2.) The appellate jurisdiction of this court, conferred by 
the Constitution, extends to all other cases within the judi- 
cial power of the United States. 

(3.) This appellate jurisdiction is subject to such excep- 
tions, and must be exercised under such regulations as Con- 
gress, in the exercise of its discretion, has made or may see 
fit to make. 

(4.) Congress not only has not excepted writs of habeas 
corpus and mandamus trom this appellate jurisdiction, but 
has expressly provided for the exercise of this jurisdiction 
by means of these writs. 

We come, then, to consider the first great question made 
in the case now before us. 

We shall assume, upon the authority of the dedisions re- 
ferred to, what we should hold were the question now for 
the first time presented to us, that in a proper case this court, 
under the act of 1789, and under all the subsequent acts, 
giving jurisdiction in cases of habeas corpus, may, in the ex- 
ercise of its appellate power, revise the decisions of inferior 
courts of the United States, and relieve from unlawful im- 
prisonment authorized by them, except in cases within some 
limitations of the jurisdiction by Congress. 

It remains to inquire whether the case before us is a 





* 8 Dallas, 17. ¢ 8 Cranch, 448. 
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proper one for such interposition. Is it within any such 
limitation? In other words, can this court inquire into the 
lawfulness of detention, and relieve from it if found unlaw- 
ful, when the detention complained of is not by civil au- 
thority under a commitment made by an inferior court, but 
by military officers, for trial before a military tribunal, after 
an examination into the cause of detention by the inferior 
court, resulting in an order remanding the prisoner to cus- 
tody ? 

It was insisted in argument that, “to bring a case within 
the appellate jurisdiction of this court in the sense requisite 
to enable it to award the writ of habeas corpus under the Ju- 
diciary Act, it is necessary that the commitment should ap- 
pear to have been by a tribunal whose decisions are subject 
to revision by this court.” 

This proposition seems to assert, not only that the deci- 
sion to be revised upon habeas corpus must have been made 
by a court of the United States, subject to the ordinary ap- 
pellate jurisdiction of this court, but that having been so 
made, it must have resulted in an order of commitment to 
civil authority subject to the control of the court making it. 

The first branch of this proposition has certainly some 
support in Melzger’s case,* in which it was held that an order 
of commitment made by a district judge at chambers cannot 
be revised here by habeas corpus, This case, as was observed 
by Mr. Justice Nelson in Aaine’s case, stands alone; and it 
may admit of question whether it can be entirely reconciled 
with the proposition, which we regard as established upon 
principle and authority, that the appellate jurisdiction by 
habeas corpus extends to all cases of commitment by the ju- 
dicial authority of the United States, not within any excep- 
tion made by Congress, 

But it is unnecessary to enter upon this inquiry here. 
The action which we are asked to revise was that of a tri- 
bunal whose decisions are subject to revision by this court 
in ordinary modes. 





* 6 Howard, 176. t¢ 14 Ib. 108, 
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We need consider, therefore, only the second branch of 
the proposition, namely, that the action of the inferior court 
must have resulted in a commitment for trial in a civil 
court; and the inference drawn from it, that no relief can 
be had here, by habeas corpus, from imprisonment under mili- 
tary authority, to which the petitioner may have been re- 
manded by such a court. 

This proposition certainly is not supported by authority. 

In Kaine’s case all the judges, except one, asserted, directly 
or indirectly, the jurisdiction of this court to give relief in 
a case where the detention was by order of a United States 
commissioner. The lawfulness of the detention had been 
examined by the Circuit Court for the Southern District of 
New York upon a writ of habeas corpus, and that court had 
dismissed the writ and remanded the prisoner to custody. 
In this court relief was denied on the merits, but the juris- 
diction was questioned by one judge only. And it is diffi- 
eult to find any eubstantial ground upon which jurisdiction 
in that case can be affirmed, and in this denied. 

In Wells’s case,* the petitioner was confined in the peni- 
tentiary, under a sentence of death, commuted by the Presi- 
dent into a sentence of imprisonment for life. IIe obtained 
a writ of habeas corpus from the Circuit Court of the District 
of Columbia, was brought before that court, and was re- 
manded to custody. Ile then sued out a writ of habeas cor- 
pus from this court, and his case was fully considered here. 
No objection was taken to the jurisdiction, though there, as 
here, it was evident that the actual imprisonment, at the 
time of the petition for the writ, was not under the direction 
of the court by whose order the prisoner was remanded, but 
by a different and distinct authority. 

In this case of Wells, Mr. Justice Curtis again dissented, 
and, on the point of jurisdiction, Mr. Justice Campbell con- 
curred with him. The other judges, though all, except one, 
were of opinion that the relief asked must be denied, agreed 
in maintaining the jurisdiction of the court. Judge Curtis, 


SS SSS——A— 
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who regarded the question as left undetermined in Kaine’s 
case, admitted that the jurisdiction was asserted in this, and 
stated the ground of judgment affirming jurisdiction to be 
that, ‘‘as the Circuit Court had had the prisoner before it, 
and has remanded him, this court, by a writ of habeas corpus, 
may examine that decision and see whether it be erroneous 
or not.” 

Since this judgment was pronounced, the jurisdiction, in 
cases similar to that now before the court, has not hitherto 
been questioned. 

We have carefully considered the argument against it, 
made in this case, and are satisfied that the doctrine hereto- 
fore maintained is sound. 

The great and leading intent of the Constitution and the 
law must be kept constantly in view upon the examination 
of every question of construction. 

That intent, in respect to the writ of habeas corpus, is mani- 
fest. It is that every citizen may be protected by judicial 
action from unlawful imprisonment. To this end the act 
of 1789 provided that every court of the United States should 
have power to issue the writ. The jurisdiction thus given 
in law to the Circuit and District Courts is original; that 
given by the Constitution and the law to this court is appel- 
late. Given in general terms, it must necessarily extend to 
all cases to which the judicial power of the United States 
extends, other than those expressly excepted from it. 

As limited by the act of 1789, it did not extend to cases 
of imprisonment after conviction, under sentences of com- 
petent tribunals; nor to prisoners in jail, unless in custody 
under or by color of the authority of the United States, or 
committed for trial before some court of the United States, 
or required to be brought into court to testify. But this 
limitation has been gradually narrowed, and the benefits of 
the writ have been extended, first in 1833,* to prisoners con- 
fined under any authority, whether State or National, for 
any act done or omitted in pursuance of a law of the United 








* 4 Stat. at Large, 634. 
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States, or of any order, process, or decree of any judge ot 
court of the United States; then in 1842* to prisoners being 
subjects or citizens of foreign States, in custody under Na- 
tional or State authority for acts done or omitted by or under 
color of foreign authority, and alleged to be valid under the 
law of nations; and finally, in 1867,t to all cases where any 
person may be restrained of liberty in violation of the Con- 
stitution, or of any treaty or law of the United States. 

This brief statement shows how the general spirit and 
genius of our institutions has tended to the widening and 
enlarging of the habeas corpus jurisdiction of the courts and 
judges of the United States; and this tendency, except in 
one recent instance, has been constant and uniform; and it 
is in the light of it that we must determine the true mean- 
ing of the Constitution and the law in respect to the appel- 
late jurisdiction of this court. We are not at liberty to ex- 
cept from it any cases not plainly excepted by law; and we 
think it sufficiently appears from what has been said that no 
exception to this jurisdiction embraces such a case as that 
now before the court. On the contrary, the case is one of 
those expressly declared not to be excepted from the general 
grant of jurisdiction. For it is a case of imprisonment al- 
leged to be unlawful, and to be under color of authority of 
the United States. 

It seems to be a necessary consequence that if the appel- 
late jurisdiction of habeas corpus extends to any case, it ex- 
tends to this. Itis unimportant in what custody the prisoner 
may be, if it is a custody to which he has been remanded 
by the order of an inferior court of the United States. It 
is proper to add, that we are not aware of anything in any 
act of Congress, except the act of 1868, which indicates any 
intention te withhold appellate jurisdiction in habeas corpus 
cases from this court, or to abridge the ‘jurisdiction derived 
from the Constitution and defined by the act of 1789. We 
agree that it is given subject to exception and regulation by 
Congress; but it is too plain for argument that the denial 
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to this court of appellate jurisdiction in this class of casea 
must greatly weaken the efticacy of the writ, deprive the 
citizen in many cases of its benefits, and seriously hinder 
the establishment of that uniformity in deciding upon ques- 
tions of personal rights which can only be attained through 
appellate jurisdiction, exercised upon the decisions of courts 
of original jurisdiction. In the particular class of cases, of 
which that before the court is an example, when the custody 
to which the prisoner is remanded is that of some authority 
other than that of the remanding court, it is evident that 
the imprisoned citizen, however unlawful his imprisonment 
may be in fact, is wholly without remedy unless it be found 
in the appellate jurisdiction of this court. 

These considerations forbid any construction giving to 
doubtful words the effect of withholding or abridging this 
jurisdiction. They would strongly persuade aguinst the 
denial of the jurisdiction even were the reasons for affirming 
it less cogeut than they are. 

We are obliged to hold, therefore, that in all cases where 
a Circuit Court of the United States has, in the exercise of 
its original jurisdiction, caused a prisoner to be brought 
before it, and /)e9, after inquiring into the cause of deten- 
tion, remanded tim to the custody from which he was taken, 
this court, in the exercise of its appellate jurisdiction, may, 
by the writ of habeas corpus, aided by the writ of certiorari, 
revise the decision of the Circuit Court, and if it be found 
unwarranted by law, relieve the prisoner trom the unlawful 
restraint to which he has been remanded. 

This conclusion brings us to the inquiry whether the 2d 
section of the act of March 27th, 1868, tukes away or attects 
the appellate jurisdiction of this court under the Constitution 
and the acts of Congress prior to 1867. 

In MeCardle’s case,* we expressed the opinion that it does 
not, and we have now re-examined the grounds of that opinion, 

The circumstances under which the act of 1868 was passed 
were peculiar. 








* 7 Wallace, 608. 
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On the 5th of February, 1867, Congress passed the act 
to which reference has already been made, extending the 
original jurisdiction by habeas corpus of the District and Cir- 
cuit Courts, and of the several judges of these courts, to all 
cases of restraint of liberty in violation of the Constitution, 
treaties, or laws of the United States, This act authorized 
appeals to this court from judgments of the Circuit Court, 
but did not repeal any previous act conferring jurisdiction 
by habeas corpus, unless by implication. 

Under this act, one McCardle, alleging unlawful restraint 
by military foree, petitioned the Cireuit Court for the 
Southern. District of Mississippi for the writ of habeas corpus. 
The writ was issued, and a return was made; and, upon 
hearing, the court decided that the restraint was lawful, and 
remanded him to custody. McCardle prayed an appeal, 
under the act, to this court, which was allowed and _per- 
fected. A motion to dismiss the appeal was made here and 
denied. The case was then argued at the bar, and the argu- 
ment having been concluded on the 9th of March, 1869, was 
taken under advisement by the court. While the cause was 
thus held, and before the court had time to consider the de- 
cision proper to be made, the repealing act under considera- 
tion was introduced into Congress. It was carried through 
both houses, sent to the President, returned with his objee- 
tions, repassed by the constitutional majority in cach house, 
and became a law on the 27th of March, within eighteen 
days after the conclusion of the argument. 

The effect of the act was to oust the court of its jurisdic- 
tion of the particular case then before it on appeal, and it is 
not to be doubted that such was the effect intended. Nor 
will it be questioned that legislation of this character is 
unusual and hardly to be justified except upon some imperi- 
ous public exigency. 

It was, doubtless, within the constitutional discretion of 
Congress to determine whether such an exigency existed ; 
but it is not to be presumed that an act, passed under such 
circumstances, was intended to have any further effect than 
that plainly apparent from its terms, 
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It is quite clear that the words of the act reach, not only 
all appeals pending, but all future appeals to this court 
under the act of 1867; but they appear to be limited to 
appeals taken under that act. 

The words of the repealing scction are, “ that so much of 
the act approved February Sth, 1867, as authorizes an appeal 
from the judgment of the Circuit Court to the Supreme Court 
of the United States, or the exercise of any such jurisdiction 
by said Supreme Court on appeals which have been, or may 
be hereafter taken, be, and the same is hereby repealed.” 

These words are not of doubtful interpretation. They 
repeal ouly so much of the act of 1867 as authorized ap- 
peals, or the exercise of appellate jurisdiction by this court. 
They affected only appeals and appellate jurisdiction author- 
ized by thatact. They do not purport to touch the appellate 
jurisdiction conferred by the Constitution, or to except from 
it any cases not excepted by the act of 1789. They reach 
no act except the act of 1867. 

It has been suggested, however, that the act of 1789, so 
far as it provided for the issuing of writs of habeas corpus 
by this court, was already repealed by the act of 1867. We 
have already observed that there are no repealing words in 
the act of 1867. IRfit repealed the act of 1789, it did so by 
implication, and any implication which would give to it this 
effect upon the act of 1789, would give it the same effect 
upon the acts of 1833 and 1842. If one was repealed, all 
were repealed, 

Repeals by implication are not favored. They are seldom 
admitted except on the ground of repugnancy; and never, 
we think, when the former act can stand together with the 
new act. Itis true that exercise of appellate jurisdiction, 
under the act of 1789, was less convenient than under the 
act of 1867, but the provision of a new and more convenient 
mode of its exercise does not necessarily take away the old; 
and that this effect was not intended is indicated by the faet 
that the authority conferred by the new act is expressly de- 
vlared to be “in addition” to the authority conferred by the 
former acts. Addition is not substitution. 
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The appeal given by the act of 1867 extended, indeed, to 
cases within the former acts; and the act, by its grant of 
additional authority, so enlarged the jurisdiction by habeas 
corpus that it seems, as was observed in the McCardle case, 
“impossible to widen” it. But this effect does not take 
from the act its character of an additional grant of jurisdic- 
tion, und make it operate as a repeal of jurisdiction thereto- 
fore allowed. 

Our conclusion is, that none of the acts prior to 1867, 
authorizing this court to exercise appellate jurisdiction by 
means of the writ of habeas corpus, were repealed by the act 
of that year, and that the repealing section of the act of 
1868 is limited in terms, and must be limited in effect to the 
appellate jurisdiction authorized by the act of 1867. 

We could come to no other conclusion without holding 
that the whole appellate jurisdiction of this court, in cases 
of habeas corpus, conterred by the Constitution, recognized 
by law, and exercised from the foundation of the govern- 
ment hitherto, has been taken away, without the expression 
of such intent, and by mere implication, through the »pera- 
tion of the acts of 1867 and 1868. 

The suggestion made at the bar, that the provision of the 
act of 1789, relating to the jurisdiction of this court by da- 
beas corpus, if repealed by the effect of the act of 1867, was 
revived by the repeal of the repealing act, has not escaped 
our consideration. Weare inclined to think that such would 
be the effect of the act of 1868, but having come to the 
conclusion that the act of 1789 was not repealed by the act 
of 1867, it is not necessary to express an opinion on that 
point. 

The argument having been confined, by direction of the 
court, to the question of jurisdiction, this opinion is limited 
to that question, The jurisdiction of the court to issue the 
writ prayed for is affirmed. 
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APPENDIX II 


(The American Law Review, January-February, March-April 1913) 
By Charles Warren, Boston, Mass. 


LEGISLATIVE AND JUDICIAL ATTACKS ON THE 
SUPREME COURT OF THE UNITED STATES— 
A HISTORY OF THE TWENTY-FIFTH SEC- 
TION OF THE JUDICIARY ACT. 


A striking change in the Federal Judiciary Act has been 
recently advocated by various Bar Associations and in the 
platform of the new political party—a change which might 
radically modify the relations of the Federal and State 
governments. Since its adoption in 1789, the 25th Section 
of that Act which granted the United States Supreme Court 
a limited jurisdiction on appeal from decisions of State 


courts, has never been materially changed.' 


*See Act of September 24, 1789, 
Section 25; 1 U. S. Stats. at Large, 
p. 85: “A final judgment or decree 
in any suit in the highest court of 
law or equity of a State in which 
a decision in the suit could be had, 
where is drawn in question the val- 
idity of a treaty or statute of, or an 
authority exercised under, the 
United States, and the decision is 
against their validity, or where is 
drawn in question the validity of a 
statute of or an authority exercised 
under any State, on the ground of 
their being repugnant to the Con- 
stitution, treaties or laws of the 
United States, and the decision is 
in favor of such their validity; or 
where is drawn in question the con- 
struction of any clause of the Con- 


21794 O—58—pt. 1——-45 


This jurisdic- 


stitution, or of a treaty or statute 
of, or commission held under the 
United States, and the decision is 
against the title, right, privilege or 
exemption specially set up or 
claimed by either party, under such 
clause of the said Constitution, 
treaty, statute or commission,— 
may be re-examined and reversed 
or affirmed in the Supreme Court 
of the United States upon a writ of 
error.” 

No appeal lies unless authorized 
by Congress, see Clarke v. Baza- 
done, 1 Cranch 212, in 1803, where 
it was held that in absence of stat- 
ute no writ of error lay to the Gen- 
eral Court for the Territory North- 
west of the Ohio. 
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tion is now practically confined to cases where a State court 
has decided in favor of the constitutionality of a State law 
or proceeding. The new proposal now made is to extend 
the power of the Supreme Court so as to give it jurisdiction 
over appeals from State courts which decide against such 
constitutionality. The reason for such a change in the 
power of the Supreme Court lies in the increasing tendency 
of certain State courts to hold State laws unconstitutional, 
and the broader trend of the National Supreme Court de- 
cisions towards upholding the constitutionality of statutes. 
The decision of the New York Court of Appeals in the Ives 
case invalidating the New York form of a workman’s com- 
pensation law,’ has given an especial impetus to the feeling 
that some method ought to be found by which an appeal 
from such a decision might be taken to the National Su- 
preme tribunal. 

The necessity for any such radical change in the Judiciary 
Act would, however, not have arisen if the State courts had 
more generally followed the sensible doctrine announced 
as early as 1844 by Chief Justice Gibson in the Pennsy]l- 
vania Supreme Court : 


“Yet the case is by no means a clear one; and as the decision of it 
involves the validity of other acts of the same stamp, it is worthy of 
being brought before the Supreme Court of the Nation. To put the case 
in train for that, it would be necessary for us to sustain the statute at 
all events, for the appellate jurisdiction of that court extends no further 
than to cases in which the federal constitution, or an act of Congress, 
is supposed to be repugnant; or in other words, it extends no farther 
than is necessary to maintain the supremacy of Federal legislation. As 
an erroneous judgment, adverse to the authority of the State legisla- 
ture, would be irremediable, we have deemed it our duty, in cases of 
difficulty or doubt, to put our judgment in such a shape as would make 
it the subject of a writ of error. In this instance, however, the judg- 
ment falls in with the current of our opinion; and if it is erroneous, it 
will give us pleasure to have it corrected by the constitutional guardian 
of Federal! authority.” 


The grave predicament in which State legislation was 
left by an adverse decision of a State court unappealable to 
the Federal Supreme Court, was a subject of much com- 


? Ives v. South Buffalo Ry. Co., 201 * Moore v. Chadwick, 8 W. S. 49. 
N. Y. 276. 
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plaint early in our legal history, of which the following is 
a striking illustration. In 1819, to avert complete financial 
ruin of the debtor classes, the Kentucky Legislature passed 
various laws staying levy of executions, and forbidding sale 
on execution for less than two-thirds of an appraised value. 
In 1820, the Kentucky Court of Appeals held these statutes 
unconstitutional as impairing the obligation of contract.‘ 
The decisions were followed by violent protests, leading to 
an attempt to impeach the judges, and to legislation abolish- 
ing the Court. No appeal, however, to the United States 
Supreme Court was possible. Five years later, the same 
questions were presented in two cases arising in the Fed- 
eral Circuit Court and appealed to the Supreme Court. 
The latter Court refused to decide the point, because it held 
that the statutes, whether constitutional or not, could not 
apply to process in the Federal courts. Thus there was 
a complete deadlock, and no method possible of obtaining 
any opinion from the Supreme Court which should definitely 
settle an important legal question. It was twenty-three 
years before a case arose in which the Supreme Court 
could give its opinion. Finally, in a case arising on sim- 
ilar statutes in Illinois as late as 1843, the point was decided 
and these laws held unconstitutional. An effort was made 
in Congress as early as 1824 to extend the right of appeal 
to the Supreme Court; but it was not pressed, in view of 
the violent antagonism which already existed even to the 
limited jurisdiction then granted by the Judiciary Act. As 
this antagonism continued for eighty years after the adop- 
tion of the Act in 1789, it is a singular development of 
American public opinion that an extension of the Federal 
jurisdiction should now meet with favor. 

The history of the struggle of the State courts and legis- 
latures against this 25th Section is full of vivid interest, 
and its details have not been fully covered by legal his- 
torians heretofore. Between 1789 and 1860 the courts of 


* Blair v. Williams, 4 Litt. 365. (1825); Bank v. Halstead, 10 Wheat. 
* Wyman v. Southard, 10 Wheat.1 61 (1825). 
* Bronson v. Kinzie, 1 How. 311 (1843). 
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seven States denied the constitutional right of the United 
States Supreme Court to decide cases on writs of error to 
State courts—Virginia, Ohio, Georgia, Kentucky, South 
Carolina, California and Wisconsin. The Legislatures of 
all these States (except California), and also of Pennsyl- 
vania and Maryland, formally adopted resolutions or 
statutes against this power of the Supreme Court. Bills 
were introduced in Congress on at least ten occasions to 
deprive the Court of its jurisdiction—in 1821, 1822, 1824, 
1831, 1846, 1867, 1868, 1871, 1872 and 1882. 

The State courts very-early denied the jurisdiction of 
the Federal courts, granted by the Act. The earliest ex- 
ample to which reference can be found is mentioned by Na- 
thaniel Macon of North Carolina in a speech in the House 
of Representatives in 1802 :7 

“We have heard much about the judges and the necessity of their 
independence. I will state one fact to show that they have power as 
well as independence. Soon after the establishment of the Federal 
courts, they issued a writ . . . to the Supreme Court of North Car- 
olina, directing a case then pending in the State court to be brought 


into the Federal court. The State judges refused to obey the summons 
and laid the whole proceeding before the Legislature, who approved their 


conduct.” 


The next collision between the State courts and the 
United States courts was in Pennsylvania in 1798, when the 
Supreme Court of that State, in Respublica v. Cobbett,® 
through Chief Justice McKean, refused to allow the re- 
moval of an action to the Federal Circuit Court, saying: 
‘‘Tf a State should differ with the United States about the 
construction’’ of the powers granted by the Constitution, 
‘‘there is no common umpire but the people who should 
adjust the affair by making amendments in the constitu- 
tional way, or suffer from the defect. . . . There is no 
provision in the Constitution that in such a case the judges 
of the Supreme Court of the United States shall control and 


*See Debates in the Congress of Courts co” the United States” during 
the United States on the Bill for the Firs. Session of the Seventh 
Repealing the Law “for the More. Congress ‘Albany, 1802). 
Convenient Organization of the *3 Dall. 462. 
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be conclusive.’’ Eleven years later, in 1809, Pennsylvania 
came into still more serious judicial conflict with the Fed- 
eral Judiciary. In U.S. v. Judge Peters,® on an applica- 
tion for mandamus to the United States District Court, 
Chief Justice Marshall stated that ‘‘with great attention 
and with serious concern’’ the Court had considered the 
facts which showed that the State of Pennsylvania had 
enacted a law directing its officials to disregard ‘‘any pro- 
cess whatever issued out of any Federal court”’ in relation 
to the matter at issue. Power in State legislatures to 
annul judgments of Federal courts would, said Marshall, 
make the Constitution itself ‘‘a solemn mockery; so fatal a 
result must be deprecated by all, and the people of Penn- 
sylvania, not less than the citizens of every other State, 
must feel a deep interest in resisting principles so destruc- 
tive of the Union and in averting consequences so fatal to 
themselves.’’ The decision in this case was not accepted, 
however, by the State of Pennsylvania until after the State 
troops had been actively arrayed against the service of the 
Federal writ. The Pennsylvania Legislature, thereupon, 
passed, April 3, 1809,'° a resolution calling for an amend- 
ment to the Constitution establishing an ‘‘impartial tri- 
bunal to determine disputes between the General and State 
governments ;’’ and the other States were invited to join in 
bringing about such an amendment. Pennsylvania met 
with no support, however, and resolutions of disapproval 
of this proposition were passed by the Legislatures of Ten- 
nessee, New Hampshire, Vermont, Kentucky, New Jersey, 
Maryland, Ohio, Georgia, North Carolina and Virginia. 
The latter State, in its reply, declared that ‘‘a tribunal is 
already provided by the,Constitution of the United States 
(to-wit, the Supreme Court) more eminently qualified to 
decide the disputes aforesaid in an enlightened and im- 
partial manner than any other tribunal which could be 
created.’”! This attitude of Virginia in 1809 is especially 


*5 Cranch 116. "™ See State Documents on Federal 
*The Pennsylvania Legislature Relations, by Herman V. Ames 
of the following year, passed sim- (1911). 
ilar resolutions, Feb. 3, 1810 
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noticeable in view of its leadership in attack on the Supreme 
Court seven years later. 

With these exceptions it was twenty-seven years after 
the enactment of the Judiciary Act before the constitution- 
ality of the 25th Section was actively questioned. In the 
meantime, the Supreme Court had, without serious oppo- 
sition of counsel or of State courts, taken jurisdiction of 
writs of error to such courts in sixteen cases; reviewing, 
in 1796, a judgment of the Superior Court of Rhode Island; 
in 1797, a judgment of the Court of Appeals of Maryland; 
in 1798, of the Supreme Court of Errors of Connecticut; 
in 1805 and 1806, of the Court for the trial of impeachments 
and correction of errors, of New York; in 1806, of the Court 
of Equity of South Carolina; of the Supreme Court of 
Ohio in 1808, of Maryland in 1809, of Maryland in 1810, of 
New Jersey in 1812, of Connecticut in 1813, of Virginia in 
1813, of Massachusetts in 1813, 1814 and 1815.'2 Neverthe- 
less, the apparent acquiescence in the power of the Supreme 
Court was evidently due to the fact that of these sixteen 
writs of error only two had involved the direct question of 
the repugnancy between the Federal Constitution and a 
State statute—in one, a Connecticut case (Calder v. Bull) 
the law being upheld; in the other (New Jersey v. Wilson) 
the law being invalidated. Of the fourteen other cases, in 
nine the construction of a Federal statute was involved; in 
three, a treaty; and in two, the Judiciary Act was held not 
to apply. 

In 1816, however, the jurisdiction of the Supreme Court 
under the 25th Section was vigorously denied by the highest 
court of Virginia in the noted case of Martin v. Hunter’s 
Lessee.’ Although all subsequent State court opposition 
to this Section has been based on this case, a study of the 





See Olney v. Arnold, 3 Dallas 
208; Clerke v. Harwood, 3 Dallas 
342: Calder v. Bull, 3 Dallas 386; 
Hallett v. Jenks, 3 Cranch 210; 
Sands v. Knox, 3 Cranch 499; Gor- 
don v. Caldclouch, 3 Cranch 268: 
Mathews v. Zane, 4 Cranch 382: 
Owings v. Norwood, 5 Cranch 344; 
Smith v. Maryland, 6 Cranch 286: 


New Jersey v. Wilson, 7 Cranch 
169; Palmer v. Allen, 7 Cranch 550; 
Fairfax v. Hunter, 7 Cranch 603; 
Otis v. Bacon, 7 Cranch 689; Crow- 
cll v. McFaden, 8 Cranch 94: Prince 
vy. Bartlett, 8 Cranch 432: Otis v. 
Watkins, 9 Cranch 339. 
#9 Cranch 306. 
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facts shows clearly that the Virginia State court was not 
fighting entirely for abstract principles of law or States’ 
Rights. Immense landed property values, the Virginia 
confiscation acts, the unpopular British debts treaties, the 
personal fortunes of John Marshall and his relations with 
his political rival, Judge Spencer Roane, the resentment to- 
wards a decision in favor of British claimants in a country 
which had just emerged from a second war with England— 
all these factors were involved. The question directly at is- 
sue was the title to certain rich timber and tobacco lands on 
the Potomac River in Shenandoah County and the North- 
ern neck of Virginia, formerly belonging to Lord Fairfax, 
who had died in 1781 in England and devised his Virginia 
estates to his nephew, Denny Martin. The State of Vir- 
ginia, however, under claim of having confiscated the estates 
in 1777, granted a part of the land in 1789 to David Hunter, 
who brought suit in ejectment against Martin in the Win- 
chester District Court in Virginia in 1791,'* basing his claim 
first on the original invalid title of Lord Fairfax, second 
on the confiscation by Virginia, and third on the inability 
of an alien to devise land to an alien. John Marshal! (later 
the Chief Justice) represented Martin in the case.’® In 
April, 1794, the District Court rendered a decision in favor 
of the Fairfax claimant, and the case was appealed to the 
Virginia Court of Appeals, where it was argued in May, 
1796.'° In December of that year, Marshall, then a mem- 
ber of the Virginia Legislature, secured the passage of an 
act confirming a compromise of the Fairfax claims entered 
into between the State and the Fairfax purchasers, each 


* Hunter v. Fairfax’s Devisee, 1 


of the case was granted against the 
Munf. 218. 


opposition of Martin’s counsel, 


* Marshall had previously repre- 
sented certain Virginia citizens who 
claimed as purchasers under Lord 
Fairfax. See Hite v. Fairfax, 4 
Call, 42 (1786). 

*In 1796, the case of Hunter v. 
Fairfax’s Devisee was in some way 
before the United States Supreme 
Court, the Virginia Court appar- 
ently having decided against the 
claimant Hunter. A postponement 


Charles Lee of Virginia and Jared 
Ingersoll of Philadelphia—two of 
the leading lawyers at the Federal 
Bar; for it appeared that Alexander 
Campbell of Virginia, Hunter’s at- 
torney, had died, and the Supreme 
Court, saying that the matter was 
“of great moment,” did not wish to 
proceed. See Hunter v. Fairfax’s 
Devisee, 3 Dall. 305; Hunter v. 
Fairfax’s Devisee, 1 Munf. 218. 
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party relinquishing certain lands. The Act specifically re- 
cited that Marshall had ‘‘become one of the purchasers of 
the lands of Mr. Fairfax, and authorized to act for them 
all.’"*7 In 1801, Marshall became Chief Justice of the 
United States. Eight vears later, October 25, 1809, the case 
of Hunter v. Fairfax’s Devisee was argued for the second 
time in the Virginia Court of Appeals by John Wickham 
against Daniel Call, thirteen years having elapsed since the 
first argument there. The delay apparently was due to the 
fact that it was supposed that the Legislative compromise 
had settled the whole affair. The decision of the Virginia 
Court of Appeals was rendered April 23, 1810, by Judge 
Fleming and Judge Spencer Roane—the latter a bitter 
Anti-Federalist, son-in-law of Patrick Henry, and hotly 
opposed to Marshall in politics. His opinion sustained the 
claimant Hunter and demolished the Fairfax title; and he 
freely condemned those who had failed to abide by the com- 
promise (including Marshall himself).’* The importance 
of the case was such that a writ of error was at once sued 
out in the United States Supreme Court. The record of 
the case was certified by the Virginia Court of Appeals in 
response to the Federal writ without the slightest demur 
to the power or jurisdiction of the Federal Court to issue 
such a writ. The lack of opposition by the State Court was 
probably due to the fact that it was in this very year that 
the Virginia Legislature had expressly refused to join 
with Pennsylvania in its attack on the Supreme Court, 
and had expressly resolved that the Supreme Court was 





17 See Revised Code of the Laws 
of Virginia (1819), Vol. I., pp. 352, 
353, The Statutes at Large of Vir- 
ginia, Vol. Il, pp. 22, 23. It ap- 
pears that Marshall, shortly after 
the Jay Treaty of 1794, had bought 
out the claim of Martin, the devisee 
of Fairfax, in London through his 
brother, James M. Marshall. For 
detailed story of the participation 
of Marshall in the contest, see His- 
tory of the Supreme Court, by Gus- 
tavus Myers (1912). 

*“The compromise act was in- 
tended to settle and determine this 


among other suits then depending 
in this Court. Of the com- 
promise the said purchasers have 
already availed themselves by re- 
versing two judgments in favour of 
the Commonwealth. I can 
never consent that the appellees, 
after having got the benefit there- 
of, should refuse to submit thereto 
or pay the equivalent. Such 
a cause cannot be justified on the 
principles of good justice or good 
faith.” See Hunter v. Fairfax's De- 
visee, 1 Munf. p. 232. 


LIMITATION OF APPELLATE JURISDICTION 745 


eminently qualified to adjudicate questions arising between 
the State and the Federal Government. 

The case was argued in the United States Supreme Court 
under the name of Fairfax’s Devisee v. Hunter’s Lessee’® 
in the Spring of 1812, before the outbreak of war with 
Great Britain, Charles Lee and Walter Jones appearing 
for the Fairfaxes and Robert Goodloe Harper for Hunter. 
Chief Justice Marshall and Judge Bushrod Washington 
(both being of Virginia and the former apparently having 
an interest in the suit) were absent at the time of argument. 
The opinion was not given until the very end of the next 
term, March 15, 1813, the Court having thus taken over a 
year to consider. It was written by Judge Story, and 
Brockholst Livingston and Gabriel Duvall concurred. 
Judge William Johnson dissented. Chief Justice Marshall 
and Judge Todd were absent; and as Judge Washington 
had been absent at the time of the argument, the opinion 
was in reality probably that of a minority of the Court— 
three out of seven. Under these circumstances, the de- 
cision reversing the judgment of the Virginia Court of Ap- 
peals was not likely to command great respect in Virginia, 
even if the jurisdiction of the Supreme Court under the 
25th Section of the Judiciary Act had been conceded. Such 
jurisdiction, however, was far from being conceded, for 
when the mandate from the United States Supreme Court 
was issued, the Virginia Court of Appeals refused to obey 
the mandate.. The case was argued in the State Court on 
March 31-April 6, 1814, and is reported as Hunter’s Lessee 
v. Martin, Devisee of Fairfax.*° An interesting statement 
of the argument is made by the Reporter as follows: 

“Soon after the case of Hunter v. Fairfax’s Devisee, reported in 1 Mun- 
ford 218-238, was decided, the appellee, Martin, obtained a writ of error 
from the Supreme Court requiring the Court of Appeals of Virginia to 
certify the record for re-examination by that court. The Honorable Wil- 
liam Fleming, President of this Court, complied with the writ by certi- 
fying a transcript ‘improvidently,’ as was afterwards decided by him- 


self as well as the other Judges. The Supreme Court of the United 
States took cognizance of the case, and, having reversed the judgment, 


”*7? Cranch 602. *4 Munf. 1. 
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issued a mandate. .. . The question whether this mandate should 
be obeyed excited all that attention from the bench and bar which its 
great importance truly merited, and at the request of the Court was 
solemnly argued by Leigh and Wirt for Martin, devisee of Fairfax, and 
by Williams, Nicholas and Hay on the other side. (Note—Messrs. Leigh, 
Wirt and Williams were employed by the parties; Messrs. Nicholas and 
Hay expressed their sentiments in consequence of a request from the, 
Court to the members of the bar generally.) 

The great abilities manifested in this argument on both sides occasion 
particular regret that, in consequence of its extraordinary length (for 
it occupied no less than six days of the term), the Reporter is com- 


pelled to omit it. Saturday, December, 15, 1815, the Judges pronounced 
their opinions seriatim.” 


Judge Cabell said the Court ‘‘should decline obedience to 
the mandate;’’ Judge Brooke that ‘‘obedience to the man- 
date ought to be refused;’’ Judge Fleming that ‘‘it is in- 
expedient for this Court to obey the mandate;’’ Judge 
Roane that ‘‘this Court is both at liberty and is bound to 
follow its own convictions on the subject.’’ 

The following was entered as the Court’s opinion: 


“The Court is unanimously of opinion that the appellate power of the 
Supreme Court of the United States does not extend to this Court under 
a@ sound construction of the Constitution of the United States;—that so 
much of the 25th Section of the Act of Congress to establish the ju- 
dicial courts of the United States as extends the appellate jurisdiction 
of the Supreme Court to this Court, is not in pursuance of the Constitu- 
tion of the United States; that the writ of error in this case was improv- 
idently allowed under the authority of that Act; tbat the proceedings 
thereon in the Supreme Court were coram non judice ‘in relation to this 
Court; and that obedience to its mandate be declined oy this Court.” 


It is to be noted that although argued in April, 1814, 
no decision was rendered until a year and a half later, in 
December, 1815. A note made by the Reporter is of pe- 
culiar interest, as recalling a fact not generally known: 
‘‘This opinion was prepared and ready to be delivered 
shortly after the argument. The crisis referred to has 
now happily passed away.’’ The reference to a ‘‘crisis 
alluded to’’ is shown in the following extract from Judge 
Spencer Roane’s opinion. He was son-in-law of Patrick 
Henry, and naturally a hot States’ Rights advocate. 


“The question which now arises upon this mandate is of the first im- 
pression in this court, and of the greatest moment. The Court conse- 
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quently invited the members of the Bar to investigate it for its reforma- 
tion, several of whom, in addition to the appellee’s counsel, discussed it 
accordingly in a very full and able manner; since which it has received 
the long and deliberate consideration of the court. This course of the 
Court, to say nothing of its general character, should have spared the 
appellee’s counsel the trouble of exhorting this High Tribunal to divest 
itself of all improper prejudices in deciding on this important ques- 
tion. Those counsel were also pleased to warn us of the consequences 
of a decision, one way, in reference principally to the anarchical prin- 
ciples prevalent at the time of the argument in a particular section of 
the Union. They ought to have remembered that this Court did not 
select the time for bringing this case to a decision, and that it is not for 
it to regard political consequences in rendering its judgments. They 
should also have recollected that there is a Charybdis to be avoided as 
as well as a Scylla; that a centripetal, as well as a centrifugal principle, 
exists in the government; and that no calamity would be more to be 
deplored by the American people than a vortex in the general govern- 


ment which should engulph and sweep away every vestige of the State 
constitutions.” 


It is a curious fact that these allusions by the Reporter 
and by Judge Roane to a ‘‘crisis’’ and to ‘‘anarchical prin- 
ciples’’ refer to the political conditions existing in Massa- 
chusetts in 1814, where the Federalists in their opposition 
to the War of 1812 and to President Madison’s administra- 
tion were thought to be planning a dissolution of the Union. 

The refusal of the Virginia Court of Appeals was brought 
before the United States Supreme Court in 1815 and argued 
by Walter Jones of the District of Columbia against St. 
George Tucker of Virginia and Samuel Dexter of Massa- 
chusetts. The decision was not rendered until the next 
term in 1816. The two Virginia judges, Marshall and 
Bushrod Washington, did not sit. The other five judges, 
in an opinion written by Judge Story, unanimously sus- 
tained the power df the Supreme Court to decide cases on 
writ of error to the highest State court, and the constitu- 
tionality of the Judiciary Act in this respect. The ques- 
tions involved, he said ‘‘are of great importance and deli- 
cacy; perhaps it is not too much to affirm that upon their 
right decision rest some of the most solid principles—prin- 
ciples which have hitherto been supposed to sustain and 
protect the Constitution itself;’’ and that the opinion had 
‘‘been weighed with every solicitude to come to a correct 
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result, and matured after solemn deliberation.’’ The Court 
did not go to the extreme of issuing compulsory process to 
the Virginia Court of Appeals; but exercised the right, ex- 
pressly given to it by the Judiciary Act, of issuing its man- 
date directly to the inferior District Court of Virginia. 

It is a singular fact that the next court to cast a doubt 
upon the powers of the Supreme Court should have been 
the conservative Supreme Court of Massachusetts. Yet, in 
Wetherbee v. Johnson*' in 1817, Chief Justice Parker, in 
holding unconstitutional a Federal customs-duty statute 
giving right of appeal direct from a State court to the Fed- 
eral Circuit Court, commented thus on the Judiciary Act: 


“Whether this mode of revising judgments of the Supreme Court of 
a State, is justified by the Constitution, has been a question of much 
doubt and argument; and the power claimed by the Supreme Court 
of the United States, under this section of the law, has been denied 
by the highest court of law in Virginia. The justices of that Court think 
it never was the intention of the Constitution of the United States to 
consider the Supreme Courts of the several States as tribunals inferior 
to the Courts of the United States; or that a privilege was given to a 
defendant who had submitted to the jurisdiction of a State court, taken 
his trial there, and finally failed in his defense, to harass his adversary 
by intercepting the remedy, which he may have obtained at great ex- 
pense, and carrying his case to a tribunal whose sessions would be at 
the seat of the national government, perhaps a thousand miles distant 
from the place of his residence. 

Whether the Court of the United States, or the Court of Virginia, are 
right on this important question, the present case does not call upon us 
to decide.” 


The year 1819 marks the beginning of a series of bitter 
attacks on the Supreme Court. On February 8, 9 and 10, 
1819, the question of the power of the States to pass bank- 
rupt laws had been argued in that Court in Sturgis v. 
Crowninshield,?? and on February 17, 1819 (fifteen days 
after the decision of the Dartmouth College Case), an opin- 
ion had been rendered by Chief Justice Marshall which at 
the time was supposed to decide that the National Govern- 
ment alone had the constitutional power to enact a bank- 
rupt law, and that the States did not possess this power. 
It appeared later that the first reports as to the extent of 


714 Mass. p. 417. ™=4 Wheat. 193. 
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decision was inaccurate and exaggerated, and that the 
Court in reality had only gone so far as to hold unconsti- 
tutional such State bankruptcy laws as discharged contracts 
entered into before their passage. The news of the de- 
cision, however, being wrongfully reported at first, caused 
the greatest perturbation throughout the country; for such 
a decision, which supposedly deprived the States of their 
previous powers over bankruptcy, was a very serious mat- 
ter. As Judge Johnson (then a member of the Court) 
said later, in Cook v. Moffatt,?* in 1847: ‘‘The decision 

took the States and the profession by surprise. It 
was a matter of astonishment that up to that time the 
States had all been wrong.’’ 

The New York Evening Post of February 23, 1819, said 
of the decision: ‘‘It causes a very considerable sensation 
in the city, and we do not wonder at it.’’ Later, the Post 
published a letter from Washington, describing the argu- 
ment of the case, in which it said: ‘‘The decision 
is no doubt to be lamented in regard to the temporary evils 
it must inflict. The New York Gazette of March 1 said that 
‘‘the decision has excited serious and alarming appre- 
hensions.’’ The Columbian Centinel in Boston, March 6, 
said that it ‘‘created much excitement and alarm.’’ Niles 
Register of February 27, in a long editorial upon the case, 
said: ‘‘This opinion has given much alarm to many per- 
sons.’’ 

It was while this alarming decision was ringing in the 
ears of the country that the Supreme Court rendered its 
decision, March 6, 1819, in MeCulloch v. Maryland,** and 
on a writ of error reversed the Maryland Court of Appeals 
and invalidated the State law taxing the Bank of the United 
States. At once the bitterest opposition of the opponents 
of Federal jurisdiction was aroused. Niles Register said, 
March 13, 1819: ‘‘A deadly blow has been struck at the 
sovereignty of the States.’’ The Richmond Enquirer said: 
“Tf such a spirit as breathes in this opinion is forever to 


"5 How. 296. “4 Wheat. 316. 











750 LIMITATION OF APPELLATE JURISDICTION 


preside over the Judiciary, then indeed it is high time for 
the State to tremble.’’ Chief Justice Marshall wrote to 
Judge Story, March 24, 1819: ‘‘Our opinion in the Bank 
case has roused the sleeping spirit of Virginia, if indeed it 
ever sleeps. It will, I understand, be attacked in the papers 
with some asperity; and as those who defend it never write 
for the public, it will remain undefended and of course 
be considered damnably heretical ;’’** and on May 27, 1819, 
he wrote: ‘‘This opinion in the Bank case continues to be 
denounced by the democracy in Virginia.’’ 
The Natchez Press in Mississippi said :*° 


“In our humble opinion, the last vestige of the sovereignty and inde- 
pendence of the individual States composing the National Confederacy 
is obliterated at one fell sweep. But we know not that it matters much, 
—for our privileges as a people have been of late so frittered away that 
we may as well enter at once the form of a Constitution of which the 
spirit has been murdered. In truth, the idea of any country’s long re- 
maining free that tolerates incorporated banks in any guise or under 
any auspices, is altogether delusive.” 


Formal resolutions of the Legislature of Ohio in 1820 
charged that the case was manufactured to bolster up the 
bank’s credit: 


“This agreed case was manufactured in the summer of the year 1818, 
and passed through the County Court of Baltimore County and the Court 
of Appeal of the State of Maryland in the same season, 80 as to be got 
upon the docket of the Supreme Court of the United States for argument 
at their February term, 1819. It is only by management and concurrence 
of parties that causes can be thus expeditiously brought to a final hearing 
in the Supreme Court. 

It must be remembered that through the extravagant and fraudulent 
speculations of those entrusted with conducting the concerns of the bank, 
that it stood, at the close of the year 1818, upon the very brink of destruc- 
tion. At this critical juncture of its affairs, it was a maneuver of consum- 
mate policy to draw from the Supreme Court of the United States a deci- 
sion that the institution itself was constitutionally created; and that it 
was exempt from the taxing power of the States. 

This decision served to prop its banking credit. It is truly an alarming 
circumstance, if it be in the power of an aspiring corporation and an 
unknown and obscure individual thus to elicit opinions compromising 
the vital interests of the United States that compose the American 
Union.” 


* See Massachusetts Historical *See Niles Register, Vol. XVI, 
Society Proceedings, 2nd Ser. Vol. May 22, 1819. 
XIV. 
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On the other hand, the National Intelligencer of April 22, 
commenting on the alarm created in the South by the Mc- 
Culloch decision, said: 


“The tendency of the language applied by some of the public journals 
to the late decision is to create unnecessary alarm in the public mind. 
The entire ruin and prostration of the State government is the sombre 
prophecy of those who regard the principles of this decision with a sort 
of patriotic horror, and whose fancies seem startled by an empty phan- 


tom. We behold not the smallest ground for all this apprehension and 
evil augury.” 


And a South Carolina Judge said, in a case involving the 


right of the State to tax the shares of the Bank of the 
United States :?7 


“But why this alarm at the exercise of the legitimate powers of the 
General Government. The jealousy of the States is ample means to 
prevent or resist it. If the powers of Congress are too great, they may 
be abridged by an amendment of the Constitution. If they are abused, 
they may be controlled by the judiciary. But to give to one government 
the power of passing laws and to another right to resist them or defeat 
their operations . . . would necessarily lead to a contest of power.” 


Nevertheless, antagonism towards jurisdiction of the Su- 
preme Court on writs of error to the State courts was so 
hot that a resolution was introduced in the Virginia Legis- 
lature, December 22, 1819, calling on her Senators to pro- 
cure a Constitutional amendment to create a special tri- 
bunal ‘‘for the decision of questions, in which the powers 
and authorities of the General Government and those of 
the States, where they are in conflict, shall be decided.’’*8 

The next State to contest the jurisdiction of the Supreme 
Court was Ohio. The Legislature of that State had, very 
early in its history, displayed its opposition to the doctrine 
of the right of a court to decide on the constitutionality of 
statutes; and in 1807-08, it had attempted to impeach two 
judges of the Superior Court who had set aside an Ohio 
law.?® Now, in 1819, the State officials of Ohio deliberately 
refused obedience to an injunction of the Federal Circuit 


* Judge Nott in Bulow v. City *See Sketch of Calvin Pease, in 
Council of Charleston, 1 N. & McC. Western Law Monthly, Vol. V., 
627 (1819). (1863); also Lewis Cass in Green 


™See Niles Register, Vol. XVII., Bag, Vol. XVI. 
pp. 311-314, 447. 
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Court which had declared invalid a statute of Ohio taxing 
the banknotes of the Bank of the United States. This 
decision, based on the Maryland decision by the Supreme 
Court, and the actions in contempt by the Ohio officials, 
came before the Supreme Court under the name of Osborn 
v. Bank of the United States, and the constitutional juris- 
diction was vigorously asserted by Chief Justice Marshall 
in his noted opinion in 1824. Meanwhile, however, be- 
fore his decision, the Legislature of Ohio in 1820 adopted 
formal resolutions explicitly refusing to be bound by Mc- 
Culloch v. Maryland, and denying the doctrine ‘‘that the 
Federal Courts are exclusively vested with jurisdiction to 
declare in the last resort the true interpretation of the 
Constitution of the United States,’’ and hotly reasserting 
the famous nullification resolutions of Kentucky of 1798 
and 1799. Copies of these resolutions were transmitted 
to Congress and to the various States. In the former body 
no action was taken except to print.*® No State except 
Kentucky endorsed these resolutions; and Massachusetts, 
in 1822, passed resolutions specifically upholding the power 
of the Supreme Court under the Judiciary Act. 

Virginia was the next State to move against the Court 
because of its assumption of jurisdiction in the famous 
criminal case of Cohens v. Virginia.*! On the issue of a 
writ of error to the State Court in Virginia, the Legisla- 
ture had indignantly passed resolves (February 19, 1821), 
denying the appellate jurisdiction of the Supreme Court 
and saying that it had ‘‘no rightful authority under the 
Constitution to examine and correct the judgment for which 
the Commonwealth has been ‘cited and admonished to be 
and appear at the Supreme Court of the United States’ 
and that the General Assembly do hereby enter their most 
solemn protest against the jurisdiction of that Court over 
the matter.’’**? The Legislature further resolved that the 
counsel who were to represent the State before the Court 

*See Annals of Congress, 16th "Cohens v. Virginia, 6 Wheat. 


Congress, 2nd Session, 1820-21, pp. 264. 
377, 1683. * Niles Register, Vol. XX., pp. 118, 
129. 


| 
| 
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‘‘be limited (in sustaining the rights of the State and in 
the discharge of the duties required of them) alone to the 
question of jurisdiction; and if the jurisdiction of the Court 
should be sustained, that they will consider their duties as 
at an end.’’* 

The Richmond Enquirer endorsed these resolutions, vig- 
orously saying that they presented ‘‘one of the most im- 
portant questions in the whole range of the judiciary de- 
partment. The principle which it asserts seems to be 
essential to the existence and preservation of State rights 
and the true foundation of our political system.”’ 

The case was argued in the Supreme Court on motion 
to dismiss the writ, February 13, 19, 20, 1821, with much 
ability and acrimony by Philip P. Barbour (later Judge 
of the Supreme Court) and Alexander Smythe of Virginia, 
and by William Pinkney of Maryland and David B. Ogden 
of New York for Cohens.** Two weeks later, March 3, 
Chief Justice Marshall gave his decision, upholding the 
supremacy of the Federal Court on appeals from State 
courts in criminal as well as civil cases when any Federal 
question was involved. It was received with the gravest 
concern by the adherents of States’ Rights, and became at 
once a furious, flaming political issue. Niles Register, on 
March 17, 1821, said: 


“We had no manner of doubt that the State Sovereignty would be 
taught to bow to the Judiciary of the United States. So we go. It 


seems as if almost everything that occurs had for its tendency that 
which every reflecting man deprecates.” 


Spencer Roane, presiding Judge of the Virginia Court of 
Appeals, wrote for the Richmond Enquirer a series of vio- 
lent papers under the signature of ‘‘Algernon Sidney,’’ 
which, Jefferson wrote, ‘‘pulverized every word that had 
been delivered by Judge Marshall ;’’** and which Niles Reg- 


*See Niles Register, Vol. XX., p. argued by Daniel Webster for Vir- 


417, Feb. 24, 1821; see also Vol. 
XIX., pp. 211, 340. 

“It may be noted that on the 
argument on the merits, Barbour 
and Smythe retired and it was 


21794 O—58—pt. 1 46 


ginia against D. B. Ogden and Wil- 
liam Wirt for Cohens, the former 
winning. 

“See Letter to Judge William 
Johnson, June 12, 1823. 
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ister described as a ‘‘fine display of talent and profound 
reasoning.’ On the other hand, Marshall wrote to Judge 
Story, June 15, 1821, that Roane surpassed ‘‘all party 
writers who have ever made pretensions to any decency of 
character. . . . He really is the champion of dismem- 
berment.’’57 

A month later, July 13, 1821, Marshall wrote of Roane’s 
‘‘coarseness and malignity,’’ and continued: 


“Two other gentlemen have appeared in the papers on this subject; 
one of them is deeply concerned in pillaging the purchaser of the Fair- 
fax estate, in which goodly work he fears no other obstruction than 
what arises from the appellate power of the Supreme Court; and the 
other is a hunter after office, who hopes by his violent hostility to the 
union which in Virginia assumes the name of regard for State rights, 
and by his devotion to Algernon Sidney, to obtain one. In support of 
the sound principles of the Constitution and of the Union of the States, 
not a pen is drawn in Virginia; the tendency of things verges rapidly 
to the destruction of the government and the re-establishment of a 
league of Sovereign States. I look elsewhere for safety.” 


On September 18, 1821, Marshall wrote that a ‘‘deep de- 
sign to convert our Government into a mere league of 
States has taken strong hold of a powerfuland violent party 
in Virginia. The attack upon the judiciary is in fact an 
attack upon the Union. . . . The whole attack, if not 
originating with Mr. Jefferson, is obviously approved and 
guided by him. . . . Aneffort will certainly be made to 
repeal the 25th Section of the Judiciary Act.’’ Marshall’s 
prophecy was well founded. 

The Richmond Enquirer, the leading newspaper of Vir- 
ginia, voiced public sentiment in violent opposition to the 
doctrine of the case, even going so far as to propose in the 
autumn of 1821 the passage of a bill in the State Legislature, 
heavily penalizing ‘‘any person who should enforce within 
the Commonwealth any judgments of the Supreme Court 
or any other foreign tribunal which reviews a judgment 
of the courts of this Commonwealth, or who shall enforce 
within this Commonwealth any act or pretended act of the 


* Niles Register, July 7, 1821. * Mass. Hist. Soc. Proc., 2nd Se- 
ries, Vol. XIV., (1900-1901). 


LIMITATION OF APPELLATE JURISDICTION 755 


Legislature of the District of Columbia controvening any 
of the statutes of this Commonwealth.”’ 

The Governor of Virginia, in his message to the Legisla- 
ture in December, 1821, called its attention to the ‘‘en- 
croachments of the Supreme Court.’’ A resolution in the 
House of Delegates of Virginia, calling for a constitutional 
amendment to deprive the United States Supreme Court of 
its power to pass on the validity of State statutes, failed 
to pass, in February, 1822, by a very small majority ;** and 
a bill was actually introduced in Congress by a Virginia 
Representative in April, 1822, for the repeal of the 25th 
Section of the Judiciary Act. 

South Carolina now joined in the assaults on the i'ederal 
Judiciary. In 1823, Judge William Johnson of the United 
States Supreme Court, himself a South Carolina man, held 
unconstitutional a statute of that State dealing with the 
entrance of free negroes. In his decision in this case in 
the Circuit Court—Elkinson v. DeLiesseline—he turned a 
deaf ear to the pleas for the denial of the right of the Fed- 
eral Court to pass on State statutes, saying :°® 

“The plea of necessity is urged, and of the existence of that necessity, 
we are told, the State alone is to judge. Where is this to land us? Is 
it not asserting the right in each State to throw off the Federal consti- 


tution at its will and pleasure? If it can be done as to any particular 


article, it can be done as to all; and like the old confederation, the Union 
becomes a mere rope of sand.” 


The heated spirit in which the decision was received, 
may be seen from the following letter from Marshall to 
Judge Story, September 26, 1823 :*° 


“Our brother Johnson, I perceive, has hung himself on a democratic 
snag, in a hedge composed entirely of thorny State Rights in South Car- 
Olina. . . . You have, I presume, seen his opinion in the National 
Intelligencer, and could scarcely have supposed that it would have ex- 
cited so much irritation as it seems to have produced. The subject is 
one of much feeling, in the South. . . . The decision has been con- 


*See Niles Register, Vol. XXI.,  vertiser in August, 1823; also Niles 
February 13, 1822. Register, Vol. XXV., p. 12. 

* Federal Cases No. 4366. See also © Unpublished letter in the Story 
opinion of Judge Johnson published Papers in possession of the Mass. 
in full in the New York Daily Ad- Hist. Soc.; see also Niles Register, 

Vol. XXIV., p. 392. 
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sidered as another act of judicial usurpation; but the sentiment has been 
avowed that, if this be the constitution, it is better to break that instru- 
ment than submit to the principle. 

» Thus, you see, fuel is continually added to the fire at which 
the exaltées are about to roast the judicial department.” 


The next year, 1824, the Legislature of South Carolina 
adopted formal resolutions (similar to those of Ohio in 
1820 and Kentucky and Georgia in 1823), denying the juris- 
diction of the Federal Court.*: Niles Register, viewing 
with alarm the ‘‘unhappy collision’’ likely to result between 
the Federal Government and the State, in an able editorial, 
December 18, 1824, endorsed the plan already suggested in 
Congress of transferring appellate jurisdiction in such 
cases to the Senate of the United States: 


“There is one very important effect that results from con- 
flicting cases between the constitution and laws of the United States 
and of the several States. As yet, they have been decided and settled 
by the Supreme Court, but its decisions, though acquiesced in, have not 
always satisfied what may be called State pride. This, however, is not 
the worst of it; for in the progress of time, the exposition of the Con- 
stitution of the United States may more depend on the opinions of 
the Supreme Court than on its own very carefully defined powers. It 
is not in human affairs to hope for perfection; and it is impossible to 
draw up any instrument such as the Constitution, without leaving some 
points that will bear different and opposing constructions; better that 
they should be established by the people through the representatives of 
the State in the Senate than be made to depend on the opinions of a 
mere majority of the judges of the Supreme Court, who, however hon- 
orable and learned they may be, cannot be put down as infallible. It 
would appear essential to the public harmony that some plan should 
be adopted by which the decisions of the judges should be subjeeted to a 
solemn revision whenever they undertake to settle constitutional ques- 
tions; and this revisionary power would, perhaps, be best confided to the 
Senate which has, or is presumed to have, many of the ablest and best 
citizens of the different States among its members, who certainly would 
not dishonor the Supreme Court, if appointed to its Bench.” 


The State of Kentucky now joined Virginia, Ohio and 
South Carolina in an attack on the Supreme Court. On 
March 5, 1821, that Court, in the case of Green v. Biddle 
(appealed from the Federal Circuit Court and not arising 
on writ of error to the State court), held unconstitutional 
certain statutes of Kentucky called the ‘‘occupying claim- 


“ Niles Register, Vol. XXVII., Dec. 18, 25, 1824; Jan. 8, 1825. 
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ant laws’’—laws which were considered to be vitally neces- 
sary for the protection of landowners living in a State 
where land titles were inordinately intricate. This de- 
cision aroused wild excitement in the State; and as no coun- 
sel had appeared for the defendant in the Supreme Court, 
Henry Clay, the leader of the Kentucky Bar, was requested 
to ask the Court for a reargument.**? The Legislature met 
in October, 1821, and formally remonstrated against the 
decision, terming it ‘‘incompatible with the constitutional 
powers of the State.’’ Similar resolutions were passed in 
1822.48 Meanwhile, the case was re-argued in the Supreme 
Court, very elaborately during six days, March 7-13, 1822. 
The Supreme Court was now thoroughly alive to the seri- 
ousness of the issue. It had been so bitterly attacked by 
Ohio and by Virginia for what had been termed its en- 
croachment on State sovereignty in McCulloch v. Maryland 
in 1819 and Cohens v. Virginia in 1821, that it gave the 
fullest consideration to this Kentucky case. No decision 
was rendered for a whole year; but on February 27, 1823, it 
again held these Kentucky statutes to be unconstitutional.“ 
How desirous the Court had been of sustaining the statutes, 
if it could have done so with due regard to its conscientious 
belief in what the law was, is to be seen from the remarks 
of Judge Bushrod Washington who wrote the opinion: 

“We hold ourselves answerable to God, our consciences and our coun- 
try, to decide this question according to the dictates of our best judg- 
ment, be the consequences of the decision what they may. If we have 
ventured to entertain a wish as to the result of the investigation which 
we have laboriously given to the case, it was that it might be favorable 


to the validity of the laws; our feeling being always on that side of the 
question unless the objections to them are fairly and clearly made out.” 


A letter from Judge Story to Judge Todd (the Kentucky 
member of the Supreme Court who was ill during this term 
of Court), written March 14, 1823, speaks of the ‘‘tough 
business’’ before the Court, and of the solicitude which he 
had felt over the Kentucky cases: 


“Niles Register, Vol. XX., March “Niles Register, Vol. XXI., p. 404. 
17, 1821. “Niles Register, Vol. XXIV., p. 3. 
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“We have missed you exceedingly during this term, and particularly 
in the Kentucky causes, many of which have been continued solely on 
account of your absence. God grant that your health may be restored 
and that you may join us next year. Poor Livingston has been very ill of 
a peripneumony and is still very ill; whether he will ever recover is 
doubtful. . . . Judge Washington has also been quite sick and was 
absent for a fortnight; he is now recovered. The Chief Justice has been 
somewhat indisposed; so that we have been a crippled Court. Neverthe 
less, we have had a great deal of business to do, and, as you will see 
by the Reports, tough business. We wanted your firm vote on many 
occasions. 


The Occupying Claimant Law has at last been definitely settled after 
many struggles. I see no reason to take back our opinion, though for one 
I felt a solicitude to come to that result if I could have done it accord- 
ing to my views of great principles. I could not change my opinion, 
and I have adhered to it. Judge Johnson was the only dissentient Judge 
in the Court, and you will see what his peculiar opinions were.” 


As a result of this decision, when the Kentucky Legisla- 
ture met in December, 1823, resolutions were adopted sol- 
emnly protesting against the ‘‘erroneous, injurious and de- 
grading doctrines of the opinion’’ as ‘‘ruinous in their 
practical effects to the good people of the Commonwealth, 
and subversive of their dearest and most valuable rights.’’® 
Congress was urged to pass a law requiring concurrence 
of two-thirds of the members of the Court in any case in- 
volving a constitutional question. Again, in 1824, January 
7, the Kentucky Legislature adopted vigorous resolutions 
denouncing the Supreme Court, claiming the power to 
legislate for herself, and calling on Congress to change the 
Federal judicial system. Congress having failed to act, 
the Legislature, January 12, 1825, adopted still further 
resolutions demanding changes in the Supreme Court; and 
later in the year the House of Representatives passed reso- 
lutions calling upon the Governor to inform them ‘‘of the 
mode deemed most advisable in the opinion of the Execu- 
tive to refuse obedience to the decisions and mandates of 
the Supreme Court of the United States, considered 
erroneous and unconstitutional, and whether in the opin- 
ion of the Executive it may be advisable to call forth the 


“See Niles Register, Vol. XXV., Nov. 29, 1823; Dec. 27, 1823; Jan. 3, 
1824. 
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physical power of the State to resist the execution of the 
decision of the Court, or in what manner the mandates of 
said Court should be met by disobedience.’’**® Fortunately, 
no physical resistance was ever actually made; but the 
Kentucky Court of Appeals absolutely declined to be bound 
by the decision in Green v. Biddle, basing, however, its de- 
cision on a peculiar circumstance connected with that case. 
In Bodley v. Gaither,‘?7 in November, 1828, the Kentucky 
Court said that Green v. Biddle ‘‘was decided by three 
only of the judges of the Supreme Court of the United 
States, and being the opinion of less than a majority of the 
judges (seven being the full number) cannot be considered 
as having settled any constitutional question.’’ This state- 
ment was later reiterated frequently in debates in Congress 
and by many historians. It is probable, however, that it 
was not based on fact; for the docket and records of the 
Supreme Court itself show that at the hearing of Green v. 
Biddle six judges (all except Washington) were present; 
and that at the date of the rendering of the opinion, Mar- 
shall, Washington, Duvall, Story and Johnson were pres- 
ent; as the latter dissented, the opinion was apparently 
that of four judges; and Washington, who wrote the opin- 


ion, states specifically ‘‘the above is the opinion of a ma- 
jority of the Court.’’*® 


“Niles Register, Vol. XXIX., pp. 
228, 229, Dec. 10, 1825. 

“3 T. B. Mun. 57. 

“See speech of Representative 
Wickliffe, January 11, 1826, in Con- 
gressional Debates, Vol. II., Part 1. 
The same statement was reiterated 
in Fisher v. Cockerell, 5 T. B. Mun- 
roe 129, in June, 1827. The subse- 
quent history of Green v. Biddle is 
curious. When Fisher v. Cockerell 
was appealed to the Supreme Court 
of the United States in 1831, it was 
hoped that a direct controlling de- 
cision could be made of the ques- 
tions at issue. Green v. Biddle had 
come up from the Federal Circuit 
Court. This new case came up 
on writ of error from’ the 
State Court of Appeals. The Su- 
preme Court, however, avoided 


making a decision and held that, on 
the technical point that the ques- 
tion was not expressly presented 
on the record in the State court, its 
jurisdiction was not made out, and 
it dismissed the case. See Fisher 
v. Cockerell, 5 Pet. 248. 

Thereupon the State courts con- 
tinued to ignore the Supreme Court, 
and no further steps were taken to 
obtain another ruling in the latter 
court. Meanwhile the Kentucky 
Legislature had, in 1824, passed an 
extraordinary statute forfeiting the 
title of every person owning one 
hundred acres or more unless he 
should clear and fence a certain 
portion within a year, and awarding 
the forfeited title to the person in 
possession, the forfeiture to be re- 
leased if the claimant would agree 
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Meanwhile, the people of Kentucky had been further 
agitated by a decision of the United States Supreme Court 
in 1825 which overthrew, so far as the Federal courts were 
concerned, the elaborate system of relief and stay laws af- 
fecting executions which had been enacted by Kentucky in 
aid of debtors during the hard times of 1819-1820.4° In 
July, 1825, a great convention was held at which resolu- 
tions were passed stating that the Constitution did not 
authorize the courts to alter or interfere with the execution 
laws of a State, and that Congress should reorganize the 
Supreme Court so as to preserve the sovereignty of the 
State and the right of the people to rule themselves.*° 
Such bitter antagonism to the decisions was manifested 
that the Bank of the United States, in whose favor they 
were rendered, did not dare take out mandates from the 
Supreme Court for two years after the decision.*! An 


article in the North American Review in 1827 shows the 
sentiment of the times.®? 


“The decision in Wayman v. Southard on one of the Kentucky ‘Stop 
Laws’ in relief of debtors, and some other decisions of the Supreme Court 
have given great dissatisfaction to some of the people of Kentucky, and 
provoked much virulent declamation against the Court itself. During 


the late session of Congress, some member intimated that a judicial 
tyranny was secretly creeping in upon us.” 


Meanwhile, apprehension at the trend of the Supreme 
Court’s decisions had spread even to the State of New 


York. In 1824, in the great case of Gibbons v. Ogden, 


to abide by the State occupant laws. surprising that the Legislature 





This act was stated in its pream- 
ble to be intended to counteract the 
decision of the Supreme Court. This 
act was held unconstitutional by 
the Kentucky Court of Appeals in 
Gaines v. Buford, 1 Dana 481, in 
1833. (See also Shepard v. Mclin- 
tire, 5 Dana 574, in 1837). The 
Court said, however: “The situa- 
tion of our land titles and the hard- 
ships which the occupant would suf- 
fer from an eviction without com- 
pensation for his improvements, 
were powerful appeals to the sym- 
pathy of the Legislature. i 

Under these circumstances it is not 


should have been willing to adopt a 
severe remedy for evils of alarming 
magnitude to those of our citizens 
subject to the sinistcr operation of 
the decision of the Supreme Court 
against our occupant laws.” 

“ Wayman v. Southard, 10 Wheat. 
1 (1825); Bank of the United States 
v. Halstead, 10 Wheat. 61. 

”See*The Argus, July 13, 1825. 

™ See Letter of Daniel Webster to 
Nicholas Biddle, March 19, 1827. 

"See Review of Kent’s Com- 
mentaries by Willard Phillips, 
North American Review, Vol. XXIV. 
(1827). 
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Chief Justice Marshall had held unconstitutional the New 
York Steamboat Monopoly statute, and had laid the foun- 
dation for all time for the broad Federal control over inter- 
state commerce. That same year, in a case before the New 
York State court in which the exact scope of that decision 
was at issue, Thomas Addis Emmet, the great Republican 


lawyer, vehemently voiced the States’ Rights views in his 
argument, as follows :5* 


“The opposite counsel have accused us of endeavoring to array this 
State against the Union. The accusation is a stale effort to ex- 
cite prejudices against our cause. Enlightened men have viewed 
the progress of the Union towards consolidation with a fearful solicitude. 
If the liberties of this country are to be long preserved, it must be done 
by upholding the rights of the States; and (with the utmost respect I 
say it), if some of the principles laid down by the Chief Justice in the 
case of Gibbons v. Ogden are not overruled within twenty years, the Con- 
stitution will before then have verged towards a form of government 
which many good men dread and which assuredly the people never 
chose. 

There is a pretty general impression th&t the decisions of that Court 
on contitutional law tend to such a result. If that impression 
be correct, the consequences are much to be lamented; for such a course 
pursued by that Court (the value and importance of which ought to be 
estimated most highly), may well aid in its own destruction, and pos- 
sibly in that of the fabric of our government. é 

It is upon States’ Rights we stand and States’ Rights are State liberty. 
They are more—they are in this land the bulwarks of individual and 
personal liberty; they are the outposts of the Constitution. While they 
are preserved entire, our federative Union will stand against the shocks 
of time and the approaches of despotism. But let them be broken down 
or suffered to moulder away, and a consolidated power must succeed in 


governing this mighty empire. Consolidation will be the euthanasia of 
our Constitution.” 


The attacks upon the Supreme Court were not confined, 
however, to fulminations from State legislatures or direct 
disobedience by State courts; for, in Congress, Southern 
leaders, alarmed at the repeated decisions of Chief Justice 
Marshall and his Court sustaining the legislative and ju- 
dicial branches of the Federal Government as against the 
States, introduced measure after measure intended to curb 


% See North River Steamboat Co. Chief Justice Savage to this argu- 
¥. Livingston, 1 Hopk. Ch. 149, ment in North River Steamboat Co. 
(1824). See also the answer of v. Livingston, 3 Cow. 941 (1824). 
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the exercise of the powers of the Court. The first move 
was made by Richard M. Johnson of Kentucky, who intro- 
duced in the Senate, December 12, 1821, an amendment to 
the Constitution, as follows: ‘‘In all cases where a State 
shall be a party, and in all controversies in which a State 
may desire to become a party in consequence of having 
the Constitution or laws of such State questioned, the Sen- 
ate of the United States shall have appellate jurisdiction.’’ 
In his speech he stated that he introduced it because of the 
‘*serious consequences which had lately taken place be- 
tween several of the States and the Judiciary of the United 
States,’’ and more especially because of the ‘‘disastrous’’ 
decision in Green v. Biddle.** In another long speech, 
January 14-15, 1822, assailing the Fedetal Judiciary, he 
employed every argument which at the present day is be- 
ing used in behalf of the doctrines of recall of judges and 
of judicial decisions. ‘‘At this time,’’ he said, ‘‘there is 
unfortunately a want of confidence in the Federal Judiciary 
in cases that involve political power; and this distrust may 
be carried to other cases.’”’ . . . ‘‘There is a manifest 
disposition on the part of the Federal Judiciary to enlarge 
to the utmost stretch of constitutional construction the 
powers of the Federal Government.”’ . . . ‘‘ Judges, 
like other men, have their political views. . . . Why, 
then, should they be considered any more infallible or their 
decisions any less subject to investigation and reversion? 
; Every department which exercises political power 
should be responsible to the people. . . . The short 
though splendid history of this government furnishes noth- 
ing that can induce us to look with a very favorable eye to 
the Federal Judiciary as a safe depository of our liber- 
ties.’’ He attacked the decisions in McCulloch v. Mary- 
land, Cohen v. Virginia and Green v. Biddle as ‘subject 
of much animadversion and dissatisfaction,’ prostrating 
the States and in effect legislating for the people and regu- 
lating the interior policy of the States. There must be a 


“See Annals of Congress, 17th Congress, Ist Sess. Vol. L, pp. 23, 
68. 
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remedy, he said, ‘‘for this serious encroachment upon the 
first principles of self-government of the States.’’ 

‘‘Some interposition is necessary. The preservation of 
harmony requires it. The security of our liberties de- 
mands it.’’ Senator John Holmes of Maine followed with 
a speech endorsing these views, saying that ‘‘the judges of 
the courts of the United States are too independent for the 
public good.’’ He denied, however, that the Senate would 
be the proper appellate tribunal. No action was taken on 
the proposition. Later in the year, Andrew Stevenson, a 
Virginia Congressman, introduced in the House of Repre- 
sentatives a resolution that the Committee on Judiciary 
be instructed to report a bill to repeal the 25th Section of 
the Judiciary Act, saying that he offered it ‘‘in a spirit of 
peace and forbearance, and from a sense of duty to him- 
self and his State.’’*> This was the direct outcome of the 
decision of the Supreme Court in Cohens v. Virginia. 

The next year, after the second decision in Green v. 
Biddle (1823), Senator Johnson of Kentucky introduced a 
resolution to instruct the Judiciary Committee to inquire 
into the expediency of amending the Judiciary Act so as 
to require concurrence of seven judges in any opinion in- 
volving the validity of State statutes or acts of Congress. 
He stated that ‘‘tremendous evils might result to the 
country from the powers imparted to its judiciary, when 
a whole State might be convulsed to its very center by a 
judicial decision. . . . Some remedy must, ere long, 
be adopted to preserve the purity of our political institu- 
tions.”” On March 11, 1824, Senator Martin Van Buren 
reported a bill which, as amended, provided for concurrence 
by seven judges out of ten, and required each judge to ex- 
press and record a separate opinion. The bill was laid 
on the table, however, in April, 1824, and was never acted 
upon. . 

Meanwhile, Representative Charles A. Wickliffe of Ken- 
tucky, on January 2, 1824, offered a resolution to instruct 


“Annals of Congress, 17th Congress, lst Sess. Vol. 2. 
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the Judiciary Committee to inquire into the expediency of 
either repealing entirely the 25th Section of the Judiciary 
Act, or modifying it ‘‘so that the writ of error shall be 
awarded to either party without reference to the manner 
in which the question shall have been decided by the Su- 
preme Court of the State.’’ This latter suggestion is in- 
teresting; for it embodied the exact proposal of amendment 
now being made, viz: that appeals to the Supreme Court 
should lie on State court decisions adverse to the consti- 
tutionality of a State law, as well as on decisions in favor. 
Daniel Webster reported for the Committee against both 
propositions, and they were lost. The project to require 
concurrence of a majority of the judges, Webster appears 
to have favored. The following letters from him to Judge 
Story, relating to this struggle, are of interest. Writing 
April 10, 1824, he said :°¢ 

“I shall call up some bills reported by our Committee as soon as pos- 
sible. The gentlemen of the West will propose a clause requiring the 
assent of a majority of all the judges to a judgment which proneunces 
a State law void as being in violation of the Constitution or laws of the 
United States. Do you see any great evil in such a provision, Judge 
Todd told me he thought it would give great satisfaction in the West.” 

May 4, 1824, he wrote: 

“We had the Supreme Court before us yesterday, rather unexpectedly, 
and a debate arose which lasted all day. Cohens v. Virginia, Green v. 
Biddle, etc., were all discussed. Most of the gentlemen were very tem- 
perate and guarded; there were, however, some exceptions, especially 
Mr. Randolph, whose remarks were not a little extraordinary. Mr. Bar- 
bour reargued Cohen's case; Mr. Letcher and Mr. Wickliffe did the same 


for Green v. Biddle. I said some few things, co instante, which I thought 
the case called for. The proposition for the concurrence of five judges 


will not prevail.” 

Thereupon, another attempt was made to avoid the use 
of writs of error to State courts by a singular method pro- 
posed in a bill introduced by Senator Isham Talbot of Ken- 
tucky, February 13, 1824, allowing parties in all suits in- 
volving a Federal or constitutional question, before trial in 


the State courts, to remove the suits to the Federal courts. 
This also failed. 


“See Writings and Speeches of Daniel Webster, Vol. XVII. 
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One reason for the defeat of all these measures was un- 
doubtedly the fact that just at this juncture the Supreme 
Court decided the case involving the great conflict between 
the State of Ohio and the Bank of the United States— 
Osborn v. Bank of the United States. This case had been 
pending before the Court for several years, but owing to 
the illness and death of various judges and the illness of 
Attorney General Wirt, it had not been argued. In 1823, 
on the death of Judge Brockholst Livingston of New York, 
an attempt was made to strengthen and balance the Court 
by adding some man of pronounced States’ Rights views; 
and Smith Thompson, a New York Democrat (formerly 
Chief Justice of the State), was appointed.®’ The argu- 
ment of the Osborn case was begun on the day after the 
close of the argument in the great New York Steamboat 
case of Gibbons v. Ogden, on February 10, 1824; and, as 
in the latter case, a galaxy of eminent lawyers were en- 
gaged. For Osborn appeared John C. Wright and Charles 
Hammond, leaders of the Ohio Bar. The Bank’s counsel 
was Henry Clay, then just becoming one of the leaders 
of the Federal Bar.°® The case was re-argued on March 
10 and 11, 1824, by the following counsel against the Bank— 
Robert Goodloe Harper, the talented Maryland lawyer; 
Ethan Allen Brown, a former Judge of the Ohio Supreme 
Court, and Governor of the State; and John C. Wright. 
For the Bank of the United States there appeared Daniel 
Webster, then fresh from his triumph in Gibbons v. Ogden 
(this case having been decided in the interim, on March 2), 
and from his recent powerful argument in Ogden v. Saun- 
ders (the case which was to settle for all time the respective 
power of the Federal and State Governments on the subject 


"It is interesting to note that Ex- 
Chancellor James Kent and Chief 
Justice Ambrose Spencer of New 
York, and Jeremiah Mason of New 
Hampshire were also considered. 
See letter of William Wirt to Presi- 
dent Monroe, May 6, 1823, advising 
Kent, and letter of Daniel Webster 
to Judge Story, April 6, 1823. 


“Judge Story wrote to Judge 
Todd on March 14, 1823: “Your 
friend Clay has argued before us 
with a good deal of ability; and if 
he were not a candidate for higher 
offices, I should think he might at- 
tain great eminence at this Bar. 
But he prefers the fame of popular 
talents to the steady fame of the 
Bar.” 
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of bankruptcy, first argued March 3-5, 1824), and John 
Sergeant, the long-time leader of the Philadelphia Bar and 
the Bank’s regular counsel. Decision was rendered by 
Chief Justice Marshall on March 19, 1824, only one week 
after the argument, upholding the Bank in all its conten- 
tions and re-affirming McCulloch v. Maryland; and by this 
fateful decision, the narrow limits to the power of the Fed- 
eral Court, so strenuously urged by the States’ Rights 
men, were overthrown and demolished. The mighty 
reasoning of the Chief Justice in his insistence upon the 
supremacy of the powers of the National Government, gave 
the death blow to the bills then pending in Congress for the 
amendment and repeal of the 25th Section of the Judiciary 
Act. 

The next year, however, the fight broke out again. Rep- 
resentative Robert P. Letcher of Virginia called up a re- 
solve introduced by him at the last session requiring 
concurrence of five of the seven judges in decisions in- 
validating State statutes; but no action was had. Ona bill 
in the Senate to amend the Judiciary Act by providing for 
three additional circuits and three new Supreme Court 
judges, violent attacks were made on the Supreme Court, 
especially on its decisions invalidating State laws for im- 
pairing the obligation of contracts, by Senators Johnson 
and Talbot of Kentucky, February 10-16, 1825, and by Sen- 
ator John H. Eaton of Tennessee. ‘‘According to the 
views of the Judiciary,’’ said Johnson, ‘‘it is in the power 
of the tribunals of the country to arrange, prostrate and 
annul not only a single law, but whole systems of law—not 
laws of yesterday, but laws sanctioned by experience, con- 
secrated by all the departments of State legislation, and 
acquiesced in by all good citizens. . . . I am informed 
that questions are impending before the Supreme Court 
which involve the constitutionality of every law of our 
State which has been passed during the last four or five 
years.’’ Talbot attacked the decisions of the Court up- 
holding the Bank of the United States, saying: ‘‘Mary- 
land, Kentucky and Ohio in their turns have had to en- 
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counter the power and influence of that great engine of 
political power—the Bank; have been severely attacked, 
have been successively vanquished in the contest.’’*? 

In the House of Representatives, on a similar bill re- 
ported by Webster, December 22, 1825, a very heated de- 
bate arose. The charge that the Supreme Court’s decision 
overthrowing the Kentucky land law system had been ren- 
dered by a minority of the judges of the court—three out 
of seven—was repeated.®*° . Amendments offered by John 
Forsyth of Georgia and Wickliffe and Thomas P. Moore 
of Kentucky requiring’a majority of all the judges to con- 
cur in opinions invalidating State statutes, were defeated. 
It was also charged by Virginia Congressmen that the pro- 
vision of the bill increasing the number of Supreme Court 
judges from seven to ten was an attempt by Kentucky to 
facilitate the packing of the Court to reverse the obnoxious 
decision. The bill passed the House, January 25, 1826, by 
a vote of 132 to 59. 

How live an issue in the West this Judiciary question was 
may be inferred from a letter of Webster to Story, Janu- 
ary 29, 1826: 

“The judiciary bill will probably pass the Senate as it left our House. 
There will be no difficulty in finding perfectly safe men for the new ap 


pointment. The contests on those constitutional questions in the West 
have made men fit to be judges.” 


In the Senate, the bill was reported by Senator Martin 
Van Buren, April 7, 1826, in an elaborate speech in which 
he severely criticized the Supreme Court for its broad con- 
struction of the phrase ‘‘impairment of obligation of con- 
tract.”’ . . . ‘‘a brief provision,’’ which he said had 
given to the jurisdiction of the Court a ‘‘tremendous sweep. 

There are few States in the Union upon whose acts 
the seal of condemnation has not from time to time been 
placed by the Supreme Court. The sovereign authorities 
of Vermont, New Hampshire, New York, New Jersey, Penn- 


* See Congressional Debates, Vol. “See Congressional Debates, Vol. 
I1., 1824-26. II., part 1, 1826-26, Dec. 22, 18265, 
January 6, 11, 12, 17, 25, 1826. 
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sylvania, Maryland, Virginia, North Carolina, Missouri, 
Kentucky and Ohio have in turn been rebuked and silenced 
by the overruling authority of this Court.’’ He did not 
complain, however, of the correctness of the Court’s views 
of the law, and he admitted that, under the Constitution, 
their jurisdiction was justified; but, he said, if the ques- 
tion of conferring this jurisdiction should now arise for 
the first time, he would say that ‘‘the people of the States 
might with safety be left to their own legislatures and the 
protection of their own courts.’’ 

Van Buren was followed by Senator Rowan of Kentucky, 
who moved to amend the bill so as to require the concur- 
rence of seven out of ten judges in all cases. He delivered 
a vicious attack upon the Court and upon the United 
States Bank. ‘‘The States of Maryland, Ohio and Ken- 
tucky,’’ he said, ‘‘were successively trodden down by this 
political juggernaut, the Bank—the creature of the per- 
verted corporate powers of the Federal Government, the 
protegée of the Judges;’’ and the Court ‘‘in construing 
this monster into legitimacy, construes the States out of 
their sovereign taxing power.’’ He described the Court 
as ‘‘placed above the control of the will of the people, in a 
state of disconnection with them, inaccessible to the chari- 
ties and sympathies of human life, subject in the exercise 
of their powers to the restraints—ostensibly of the law and 
the Constitution, but really to those of their own will only.’’ 
He complained of the blind devotion to the judges by the 
American people—a ‘‘self-destroying idolatry.’’ Rowan’s 
amendment, like so many prior ones of a similar nature, 
was defeated; and the bill itself was finally lost. 

The next year, Wickliffe of Kentucky, on January 22, 
1827, introduced a separate bill in the House to require 
concurrence of five out of seven judges.** His speech was 
elaborate and more conservative than most. He disclaimed 


“For interesting view of this 1825, Dec. 31, 1825, May 8, 1826, Dec. 
struggle over the judiciary see let- 26, 1826. 
ter of Webster to Story, April 8, ae yd ae Debates, Vol. 
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any intention ‘‘to weaken the exercise of judicial power by 
the Supreme Court,’’ and stated his wish was ‘‘to give it 
more confidence by requiring more unanimity upon those 
great constitutional questions which it may be called upon 
to decide and consequently to secure to the States their 
constitutional rights.’’ 

In the course of his speech occurs one very interesting 
passage: ‘‘What is at this very moment transpiring in 
another part of this Capitol? The validity of the New 
York insolvent laws, which have been enacted for thirty 
years in that State, which laws have received the highest 
judicial sanctions in the courts of the State, depend upon 
the opinion of a single judge of the Supreme Court—the 
Court heretofore being equally divided upon the question.”’ 
The case referred to was the famous Ogden v. Saunders**— 
the great case in which, after two arguments, one in 1824 
and one in January, 1827, just before Wickliffe’s speech, 
the Supreme Court was closely divided as to the constitu- 
tional power of the State to pass a bankrupt law. The 
decision given three weeks later, February 19, 1827, was, 
on the constitutional point, actually that of four judges out 
of seven, Marshall, Story and Duvall being the dissenters. 
As the Court, however, upheld instead of denying the power 
of the State, no protest was made at its decision. 

Two years later, however—January 21, 1829—the Ju- 
diciary Committee of the House of Representatives, 
through Philip P. Barbour of Virginia (later a Judge of 
the Supreme Court himself), reported a bill requiring 
concurrence of five judges out of seven in holding any legis- 
lative act or State constitution to be invalid.** The report 
was a somewhat vigorous assault on the Supreme Court, 
and a Massachusetts Congressman opposed a motion to 
print it on the ground that if the bill should not pass ‘‘the 
public circulation of such a report was calculated only to 
spread discontent in the public mind and shake the con- 


“12 Wheat. 213. “ See Congressional Debates, Vol. 


V., 1828-29, p. 153, p. 23. 
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fidence of the people in the Judiciary.’’ Barbour replied 
that he was anxious to produce in the minds of the people 
‘san increased degree of contentment and of confidence in 
the decisions of that dread tribunal which pronounced upon 
their interests the last instance.’’ 


In 1831 there occurred the most determined and the 
most dangerous attack on the Supreme Court and its juris- 
diction under the 25th Section. It came as a result of a 
combination of conditions—the soreness over the Court’s 
decision invalidating the financiak system of Missouri; 
the bitterness of Georgia at the Court’s attempted jurisdic- 
tion in the Cherokee Indian cases; and the growing Nulli- 
fication movement in South Carolina. 

In the Missouri case, Craig v. Missouri,®® Chief Justice 
Marshall, in the capsheaf of his great constitutional opin- 
ions, had held invalid the Missouri law authorizing issue of 
loan certificates.°*® The case had been argued for the State 
by Senator Thomas F. Benton in a speech replete with 
phrases of indignation at the exercise by the Court of jur- 
isdiction under the 25th Section, and at the outrage that 


“4 Pet. 410, in 1830. Court cf Missouri itself, in Mansker 

“It is interesting to note that one’ v. State, 1 Mo. 321 (1824), held the 
year after Craig v. Missouri was Loan Certificate Act to be unconsti- 
brought and decided in the Mis- tutional, but also held that the de- 
souri State Court, the Supreme _ fense could be set up. 
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any State should be forced to appear before it. ‘‘The 
State of Missouri,’’ he said, ‘‘has been ‘summoned’ by a 
writ from the Court under a ‘penalty’ to be and appear 
before this Court. In the language of the writ she is ‘com- 
manded’ and ‘enjoined’ to appear. Language of this kind 
does not seem proper when addressed to a sovereign State, 
nor are the terms fitting, even if the only purpose of the 
process was to obtain the appearance of the State. . . 
The State of Missouri has done no act which was not within 
the full and ample powers she possesses as a free, sovereign 
and independent State.’’ Further, Benton said that he 
had ‘‘found a gentleman from another State imputing to 
Missouri an act fraught. with injustice and immorality. 
Such a course was not calculated to promote harmony and 
to secure continuance of the Union. If, in questions of this 
kind, or if in any cases, the character of a sovereign State 
shall be made the subject of such imputation, this peaceful 
tribunal would not be enabled to procure the submission of 
the States to its jurisdiction; and contests about civil rights 
would be settled amid the din of arms rather than in these 
halls of national justice.’’ 

The very truculent words of the last sentence were a 
plain echo of the Nullification doctrines which were being 
announced in the State of South Carolina. Such senti- 
ments were more suitable to be addressed to a political 
meeting than to the Supreme Court. To such arguments, 
Chief Justice Marshall in his opinion holding the State 
statute unconstitutional, gave a very spirited though dig- 
nified reply: 

“In the argument, we have been reminded by one side of the dignity of 
a sovereign State; of the humiliation of her submitting herself to this 
tribunal; of the dangers which may result from inflicting a wound on 
that dignity; by the other, of the still superior dignity of the people of 
the United States, who have spoken their will in terms which we can- 
not misunderstand. 

To these admonitions we can only answer that if the exercise of that 
jurisdiction which has been imposed upon us by the Constitution and 
laws of the United States shall be calculated to bring on those dangers 


which have been indicated, or if it shall be indispensible to the preser- 
vation of the Union, and consequently of the independence and liberty 
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of these States, these are considerations which address themselves to 
those departments which may with perfect propriety be influenced by 
them. This department can listen only to the mandates of law, and can 
tread only that path which is marked out by duty.” 


In a letter to Judge Story, written a few months after 
this decision, October 15, 1830, Marshall prophesied the 
repeal of the 25th Section, or a possible reversal of the 
Supreme Court’s decision on the subject : 


“I find our brother McLean could not acquiesce in the decision 
of the Court in the Missouri case. I am sorry for this, and am sorry too 
to observe his sentiments on the 25th Section of the Judicial Act. I have 
read in the last volume of Mr. Peters the three dissenting opinions de- 
livered in that case, and think it requires no prophet to predict that the 
25th Section is to be repealed, or, to use a more fashionable phrase, to be 
nullified by the Supreme Court of the United States,’ 


That Marshall’s fears were justified was shown when at 
the next session of Congress a most determined attack on 
this 25th Section was made by the States’ Rights men. A 
bill for its repeal was introduced in December, 1830. It 
was interestingly referred to in two letters by Story—the 


first to his friend George Ticknor of Boston, January 22, 
1831: 


“There has been an effort to procure a repeal of the twenty-fifth Sec- 
tion of the Judiciary Act. The majority of the Judiciary Committee have 
agreed to report in favor of the repeal; but there will be a counter re- 
port from the minority. And it is now whispered that the demonstrations 
of public opinion are so strong that the majority will conclude not to 
present their report. If the twenty-fifth Section is repealed, the Con- 
stitution is practically gone. You may depend that many of our 
wisest friends look with great gloom to the future. Pray read on the 
subject of the twenty-fifth section the opinion of the Supreme Court in 
Hunter v. Martin, 1 Wheaton’s Reports. It contains a full survey of the 


judicial powers of the General Government, and Chief Justice Marshall 
concurred in every word of it.” 


And again, more fully, in a letter to his wife, January 
28, 1831: 


“A most important and alarming measure to repeal the 25th 
section of the Judiciary Act. If it should prevail (of which I have not 
any expectation), it would deprive the Supreme Court of the power to 
revise the decisions of the State courts and State Legislatures in all 
cases in which they were repugnant to the Constitution of the United 


“See Mass. Hist. Soc. Proc., Vol. XIV. 
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States, so that all laws passed and all decisions made, however destruc- 
tive to the National Government, would have no power of redress. The 
introduction of it shows the spirit of the times.” 


The repeal bill was reported favorably to the House hy 
Warren R. Davis of South Carolina from the Judiciary 
Committee, but there was a strong minority report made 
by James Buchanan (the chairman, who had succeeded 
Daniel Webster in that position), and two others.** Noth- 
ing in Buchanan’s career cast more distinction upon him 
than the great constitutional argument contained in this 
report; and it was largely due to his efforts that the bill 
was finally defeated by a vote of 138 to 51, all but 6 of the 
51 votes coming from Southern States. The violence of 
feeling on the subject is to be seen from the language of 
the debate. Thomas F. Foster, of Georgia, said for the 
Committee that it had not been ‘‘plotting treason,’’ but 
that the powers of the Court were so ‘‘vast and alarm- 
ing’’ that the constantly increasing evil of interference 
of Federal with State authorities must be checked.’’ 
Henry Daniel, of Kentucky, said: 


“The strides of Federal usurpation begin to alarm the most indolent. 
The spirit of indignation has already gone abroad in the land, and the 
people are now seeking a remedy for the evil. It cannot be stified nor 
subdued. 

The exercise of power by virtue of the 25th Section strikes di- 
rectly at the root of State sovereignty and levels it with the dust. The 
repeal of this Section, however, was scarcely determined upon before the 
majority was assailed in all the forms of newspaper slang and virulence 
by the prostituted toots of the old Federal party. The writing editor of 
the National Journal—the putrid offal of Piccadilly—casts his mite of 
nauseous verbage into the common reservoir of slander.” 


William F. Gordon, of Virginia, said: ‘‘Nothing would 
tend so much to compose the present agitation of this 
country, and allay the prevailing excitement,’’ as the re- 
peal of that section. On the other hand, Philip Dodd- 
ridge, of Virginia, said that he considered the proposi- 
tion to repeal ‘‘as equivalent to a motion to dissolve the 
Union.’’®® 


“See James Buchanan as a Law- ® See Congressional Debates, Vol. 
yer in Univ. of Penn. Law Review’ VII. January 24, 29, February 7, 9, 
(May, 1912). 17, 25, 1831. Speeches of Foster, 
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A reflection of these attacks in Congress upon the 
Court may perhaps be seen in the firm words of Chief 
Justice Marshall in a case arising on writ of error to the 
State Court of Appeals of Kentucky this same year.*® 


“In the argument we have been admonished of the jealousy with which 
the States of the Union view the revising power intrusted by the Con- 
stitution and laws of the United States to this tribunal. To observations 
of this character, the answer uniformly given has been that the course 
of the judicial department is marked out by law. We must tread the 
direct and narrow path prescribed for us. As this coyrt has never 
grasped at ungranted jurisdiction, so will it never, we trust, shrink from 
the exercise of that which is conferred on us.” 


An attack in a different form was defeated in Congress 
in this year, 1831, and again in 1832, when resolutions of 
Joseph Lecompte, of Kentucky, calling on the Judiciary 
Committee to inquire into the expediency of amending the 
Constitution so as to limit the term of office of Federal 
Judges, were defeated by votes of 115 to 61, and 141 to 27. 

It is evident that the Supreme Court itself took warn- 
ing by the character of some of the measures introduced 
to change its methods. As late as 1824 a decision was ren- 
dered by a minority of the Court—in the case of Renner v. 
Bank of Columbia.™! But by the year 1834, Chief Justice 
Marshall states the practice of the Court to be as follows: 
‘‘The practice of this Court is not (except in cases of ab- 
solute necessity) to deliver any judgment in cases where 
constitutional questions are involved unless four judges 
concur in opinion, thus making the decision that of a ma- 
jority of the whole Court’’ (seven).7* Accordingly, Mar- 
shall announced that three great cases then pending would 
be continued. It is interesting to note that if the Court had 
followed the precedent which (it was charged) had been set 
in 1823, in Green v. Biddle, and had delivered its opinion by 


Daniel, Gordon and Dodderidge whether the Court had come to a 





were on later motion to print 6000 
copies of the two reports, which mo- 
— was carried by a vote of 140 to 
* Fisher v. Cockerell, 5 Pet. 259. 
"9 Wheat. 581. 
™ New York v. Miln, 8 Pet., p. 122 
(1834). In 1836 (9 Pet. 85) Marshall 
said, in answer to an inquiry 


final decision as to re-argument of 
the cases involving constitutional 
questions, that as the Court was 
then composed it would not take up 
these cases (two of the judges be- 
ing absent and only three of the 
remaining five concurring in opin- 
ion). 
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a mere majority of the judges present, the whole course of 
American legal history would have been changed; for the 
constitutional cases then pending were Charles River 
Bridge v. Warren Bridge, New York v. Miln, and Briscoe v. 
Bank of the Commonwealth of Kentucky—cases of im- 
mense importance, involving the subjects of monopoly, in- 
terstate commerce, and States’ Rights, and all three of 
which the Supreme Court, under Taney as Chief Justice, in 
1837 (after Marshall’s death), decided quite contrary to the 
view held by Marshall in 1834. 

While these Congressional attacks were pending, a very 
serious conflict had arisen between the Supreme Court and 
the State of Georgia, the latter absolutely declining to rec- 
ognize the jurisdiction of the Court. Georgia had long 
beer a recalcitrant State in its relation to the judiciary. 
In 1793, in Chisholm v. Georgia, it had refused to recognize 
the right of the Supreme Court to entertain a suit against 
a State, had declined to appear before the Court, and its 
House of Representatives had passed an act providing 
that any Federal Marshal or other persons attempting 
to execute any process of the Supreme Court in such suit, 
should be ‘‘deemed guilty of felony, and shall suffer death 
without the benefit of clergy, by being hanged.’’ 

In 1815, its Legislature had, by formal resolution, pro- 
tested against the assumption by the judges of the State 
Superior Court of the power to pass on the constitution- 
ality of a State statute, saying: ‘‘The extraordinary 
power .. . if yielded by the General Assembly whilst 
it is not given by the Constitution or laws of the State, 
would be an abandonment of the dearest rights and liber- 
ties of the people, which we their representatives are bound 
to guard and protect inviolate.’’ 

In 1823 the Georgia Legislature, approving the doctrine 
of the Ohio resolutions attacking the Bank of the United 
States and the Supreme Court, passed a resolution calling 
for restriction of the powers of the Federal Courts by Con- 
stitutional amendment.” 


™ See Niles Register, Vol. XXIII., January 10, 1824. 








776 LIMITATION OF APPELLATE JURISDICTION 


In 1827, the Governor of the State (Troup) had written 
to the Senators and Congressmen that: 

“I consider all questions of mere severeignty as matter for negotia- 
tion between the State and the United States until the competent tribunal 
shall be assigned by the Constitution itself for the adjustment of them. 
According to my limited conception, the Supreme Court is not made by 
the Constitution of the United States the arbiter in controversies involv- 
ing rights of sovereignty between the States and the United States.” 

In 1830, Georgia put these doctrines into practice by an 
act of direct disobedience to the Federal Supreme Court. 
A Cherokee Indian—Corn Tassel—was arrested, tried, 
and sentenced to be hanged for murder under a State law 
which the United States authorities had long deemed to be 
unconstitutional as being in violation of a treaty. 

Application was at once made to the United States Su- 
preme Court for a writ of error to the State trial court, 
on the ground of the illegality of the State laws. The writ 
was issued; and a subpoena in Tassel v. Georgia, dated 
December 12, 1830, was served on the Governor of Georgia, 
December 22. Governor Gilmer treated this writ from the 
National Supreme Court with utter disdain, and transmit- 
ted it to the Legislature then sitting, with a message in 
which he referred to the subpoena as ‘‘a copy of a com- 
munication received this day purporting to be signed by 
the Chief Justice of the United States, and to be a citation 
of the State of Georgia to appear before the Supreme 
Court on the second Monday of January next to answer to 
that tribunal for having caused a person who had commit- 
ted murder within the limits of the State to be tried and 
convicted therefor.’’ And he declared that any attempt 
to execute the writ would be resisted with all the force at 
his command, saying: ‘‘If the judicial power thus at- 
tempted to be exercised by the courts of the United States 
is submitted to or sustained, it must eventuate in the utter 
annihilation of the State Governments.’’™ 

The Legislature at once passed a violent resolution bit- 
terly denouncing the action of the Supreme Court; and it 


% See Niles Register, Vol. XXXIX., October 2, 1830; January 8, 1831; 
January 15, 1831. 
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requested and enjoined the Governor and every officer of 
the State to disregard any and every mandate and process 
that should be served upon them. Two days later, on 
December 24, 1830, Tassel was executed, the State of 
Georgia, its judges and sheriffs thus openly disregarding 
the processes of the Supreme Court. This action ap- 
parently met the approval of the newspaper which was 
President Jackson’s personal mouthpiece—The United 
States Telegraph—for that organ declared editorially that 
‘‘the position in which the Supreme Court is placed by the 
proceedings of Georgia demonstrates the absurdity of the 
doctrine which contends that the Court is clothed with su- 
preme and absolute control over the States.’’ 

The sympathy of other States holding extreme views of 
States’ Rights, and of outrage at the interference of the 
Supreme Court, was shown at this time by a resolution 
offered in the House of Delegates of Maryland for an 
amendment of the National Constitution, so as to provide 
for the decision of all cases in which the constitutionality of 
a State law should be brought in question, by a two-thirds 
vote of the United States Senate.”5 

Three days after the illegal execution of Tassel, a sub- 
poena was served on the Governor of Georgia in a suit 
brought by the Cherokee Nation to enjoin the State offi- 
cials from enforcing the alleged unconstitutional laws." 
No counsel appeared for the State of Georgia at the argu- 
ment before the Supreme Court, March 11, 1831. In spite 
of the powerful addresses made by John Sergeant of Phil- 
adelphia, and William Wirt, the Court held that it had no 
jurisdiction. Six months later, however, the question of 
the constitutionality of the Georgia statutes was directly 
presented to the Supreme Court by a petition for a writ of 
error to the State Superior Court, on an appeal by two 
clergymen tried and sentenced under these laws. The Su- 
preme Court issued the writ, October 27, 1831, and it was 
served on the Governor of Georgia, November 27. 


™ See Niles Register, Vol. XXXIX., “Cherokee Nation v. Georgia, 6 
p. 367, January 16, 1831. Peters 1. 
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On the day after his receipt of the Federal subpoena, 
Governor Lumpkin transmitted it to the Georgia Legisla- 
ture, saying: 7” 

“In exercising the duties of that department of government which de- 
volve on me, I will disregard all unconstitutional requisitions of whatever 
character or origin they may be; and to the best of my abilities will pro- 


tect and defend the rights of the State and use the means afforded to me 
to maintain its laws and constitution.” 


The Legislature, as in the prior case, responded by pass- 
ing resolutions of rebellion, December 9, 1831: 

“That any attempt to reverse the decision of the Superior Court 7AQ 
by the Supreme Court of the United States, will be held by this State as 
an unconstitutional and arbitrary interference in the administration of 
her original laws, and will be treated as such. That the State of Georgia 
will not compromit her dignity as a sovereign State or so far yield her 
rights as a member of the Confederacy as to appear in, answer to, or in 
any way become a party to any proceedings before the Supreme Court, 


having for their object a reversal or interference with the decisions of the 
State Courts in criminal matters.” 


And it instructed the Governor to pay no attention to 
any subpoena or mandate of the Supreme Court, and re- 
quired him ‘‘with all the power and means placed at his 
command to resist and repel any and every invasion, from 
whatever direction it may come, upon the administration 
of the criminal laws of the State.’’ Accordingly, the State 
of Georgia entered no appearance by counsel. William 
Wirt and John Sergeant, however, appeared for the mis- 
sionary appellants; and the case was argued, February 20, 
1832. Two weeks after the argument Chief Justice Mar- 
shall, on March 3, 1832, rendered the opinion of the Court, 
holding the Georgia statute unconstitutional. The judg- 
ment of the Georgia Superior Court convicting the pris- 
oners was reversed; and a special mandate was ordered 
to issue to that Court, March 5, requiring their release. 

The Judges who delivered opinions showed that they 
were deeply impressed by the gravity of the issue pre- 
sented to the Court. To the argument that the Supreme 


"See Niles Register, Vol. XLI., December 24, 1831. 
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Court had no power to review final ‘decisions of State 
courts, Chief Justice Marshall replied: 


“It is, then, too clear for controversy that the act of Congress by which 
this Court is constituted has given it the powers and of course imposed 
upon it the duty of exercising jurisdiction in this case. This duty, how- 
ever unpleasant, cannot be avoided. Those who fill the judicial depart- 


ment have no discretion in selecting the subjects to be brought before 
them.” 


Judge McLean also said that ‘‘this case involves prin- 
ciples of the highest importance, and may lead to conse- 
quences which shall have an enduring influence on _ the 
institutions of this country.’’ 

The popular opinion of the Northern and Eastern States 
regarding this decision was well expressed by Judge Story 


in a letter to Professor George Ticknor, of Harvard Col- 
lege, March 8, 1832, as follows: 


“We have just decided the Cherokee case, and reversed the decisions 
of the State Court of Georgia, and declared her laws unconstitutional. 
The decision produced a very strong sensation in both houses; Georgia 
is full of anger and violence. What she will do, it is difficult to say. 
Probably she will resist the execution of our judgment, and if she does I 
do not believe the President will interfere unless public opinion among 
the religions of the Eastern and Western and Middle States should be 
brought to bear strong upon him. The rumor is that he has told the 
Georgians he will do nothing. I, for one, feel quite easy on this subject, 
be the event what it may. The Court has done its duty. Let the Nation 
now do theirs. If we have a Government, let its command be obeyed; 


if we have not, it is as well to know it at once, and to look to conse- 
quences.” 


There were, however, many old Anti-Federalists in the 
North who held contrary views, represented by the fol- 
lowing editorial from the Boston Statesman: 


“Of all the attempts made at a ‘Federal Consolidation,’ this last decree 
of the Supreme Court on the Georgia question is the boldest; though of 
all the opinions heretofore given this is the least creditable to the in- 
tellectual character of the Court. There is not a constitutional lawyer 
in the United States who will not be shocked by the heresies which it 
contains; there is not any man of any capacity who, after a full examina- 
tion of it, will not pronounce it to be an open defiance of all common 


sense as well as.of law and precedent, and a total perversion of the facts 
of the case.” 


The indignation of the State of Georgia at the doctrines 
of the case was vehemently and passionately expressed in 








780 LIMITATION OF APPELLATE JURISDICTION 


the newspapers, in public meetings, and in many insur- 
rectionary speeches. 

A strongly expressed protest against the decision, writ- 
ten only two days later, urging, however, on the people of 
Georgia moderation of action, was issued by George M. 
Troup, then United States Senator from Georgia, as an 
open letter to the newspapers :** 


“The people of Georgia will receive with indignant feelings, as they 
ought, the recent decisions of the Supreme Court, so flagrantly violative 
of their sovereign rights. I hope the people will treat it, however, as 
becomes them, with moderation, dignity and firmness; and so treating it, 
Georgia will be unhurt by what will prove to be a brutum fulmen. The 
judges know you will not yield obedience to mandates; and they may de- 
sire pretexts for enforcement of them, which I trust you will not 
a 2 te 3 


Georgia, however, was.in no mood to be either passively 
or actively moderate. The mandate of the Supreme Court 
was served upon the judge and upon the clerk of the Su- 
perior Court; and they paid no attention to it. The two 
prisoners remained in prison; and everything went on ex- 
actly as if the Supreme Court had rendered no decision. 

Such contempt of court met with little support in other 
States, however. Niles Register s#id editorially, March 
31, 1832: 


“The feeling in Georgia, as shown in the remarks in the newspapers, 
etc., is to go on—let the consequences be what they may; and we notice 
some proceedings of the people which exhibit an uncalled for spirit of 
violence and speak great things about ‘force’ and ‘judicial despotism,’ as 
though a child’s play was only concerned in this matter. We are sick 
of such talks. If there is not power in the Constitution to preserve itself, 
it’s not worth the keeping. But an awful responsibility rests somewhere; 
and history, too, may give up persons to the infamy of ages.” 


Other papers advised vigorous action and called upon 
the Court to request President Jackson to see that its man- 
date be carried into effect. Judges of the Court itself inti- 
mated in private conversation that its future might hang 
upon such enforced obedience to its decisions. As the 
Court had adjourned, March 17, 1832, nothing could be 
done in regular course of Jegal procedure until it recon- 


“See Niles Register, Vol. XLII., March 31, 1832. 
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vened in January, 1833. The situation was felt by con- 
servatives to be alarming; for the most extravagant ex- 
pressions were used on both political sides, 

Thus the Onondaga Standard, of New York, said in 
April, 1832 :7° 


“In regard to the intimation of Judge McLean that upon the enforce- 
ment of this decision depends the resolution of the Court ever to convene 
again, we have only to say that we trust to heaven they will adhere to 
their determination. We should rejoice in the events. A new Bench 
might be organized, into which should enter some portion of the spirit of 
the age.” 


Charges were widely made that the Supreme Court’s de- 
cision was dictated by its political opposition to President 
Jackson. A Pennsylvania Congressman published in the 
York Republican, April 6, 1832, the following extraordinary 
attack on Judges Marshall, Story and Smith Thompson and 
on Henry Clay, Daniel Webster and Edward Everett :7%a 


“It has been intimated that previous to the decision of the Indian ques- 
tion by the Supreme Court a caucus was held composed of Judges Marshall, 
Thompson and Story, and Messrs. Clay, Webster, Everett and some few 
others, and at this caucus Messrs. Clay & Co. urged upon the judges the 
necessity of sustaining them on the Indian question solely upon political 
grounds, as nothing would revive the fallen party but a decision against 
Georgia. The decision of the Court being against law and constitution, 
those who expected to reap vast benefits from it find it is not strong 
enough, and to give it additional weight, they solicit Congress to back 
the court. This is a tacit confession that the opinion of the court lacks 
that correctness which would bespeak universal submission for it in the 
country.” 


This infamous charge, termed by the editor of Niles Reg- 
ister ‘‘the cap sheaf of all the filth of modern times,’’ was 
reiterated by the notorious Jacksonian, Isaac Hill of New 
Hampshire, in the New Hampshire Patriot: 

“Questions. Previous to the decision of the Supreme Court upon the 
Indian question, was there not a caucus composed of Judges Marshall, 
Thompson and Story, and Messrs. Clay, Sergeant, Webster, Everett and 
some few others? 


“Did not Messrs. Clay, etc., urge upon the judges the necessity of their 
sustaining them on the Indian question solely upon political grounds? 


™See Niles Register, Vol. XLII., "a See Niles Register, Vol. XLII., 
April 14, 1832. p. 112. 
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Did they not avow that nothing would revive their party but a decision 
against Georgia? 

“Did not Mr. Clay and his friends urge that the question must be de- 
cided solely in reference to politics?” 


Clay, Webster and Everett considered this attack so seri- 
ous as to necessitate a reply; and accordingly on April 10, 
-1832, they sent a joint letter to the editor of the York Re- 
publican as follows: 

“We can only say that so far as we or either of us is concerned, or has 
any knowledge, this whole statement, by whomsoever published or author- 
ized, is false and calumnious. We never attended any such caucus, never 


heard of any such, and have not the slightest reason to believe that any- 
thing of the kind ever took place.” 


Although Niles Register, in printing this letter said ed- 
itorially, ‘‘It may be well, perhaps, to put down a charge 
so gross; but the thing was so monstrous and base that we 
can hardly imagine anyone was ‘entire’ enough to believe 
it,’’ nevertheless, the political bearing of the case undoubt- 
edly had an influence upon a portionof the American public 
in its atttitude towards Georgia’s rebellious acts. 


On November 6, 1832, Governor Lumpkin referred in 
his message to the Legislature to the Worcester case de- 
cision as ‘‘an attempt to prostrate the sovereignty of the 
State in the exercise of its constitutional criminal jurisdic- 
tion,’’ which would be met with ‘‘a spirit of determined 
resistance;’’ and he congratulated the people of Georgia 
for their unanimity in sustaining the State sovereignty. 
The Legislature thereupon passed a fesolve calling on Con- 
gress to summon a Federal convention to define the juris- 
diction of the Supreme Court. 

Finally, however, the whole question was set at rest by 
the voluntary action of Governor Lumpkin who, January 
10, 1833, released the missionaries from imprisonment by 
& pardon based upon the condition that they should with- 
draw their suit in the Supreme Court.®° 


“For an interesting account of then President of the Georgia State 
these Cherokee Nation suits written Bar Association, published in the 
from the Georgian standpoint, see Proceedings of the Association for 
an address in 1896 by John W. Park, 1896, entitled Georgia as a Litigant 
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The next year, the Supreme Court was again defied, when 
a writ of error, issued October 28, 1834, in the case of James 
Graves convicted of murder was submitted by Governor 
Lumpkin to the Legislature. It was disregarded, Graves 
was hung, and the Supreme Court ignored the proceeding. 

Regarding this controversy, it is interesting to read the 
patriotic words of a great lawyer and a great judge—one 
who himself was counsel for the State of Ohio when it ar- 
rayed itself against the Federal Government in the Osborn 
case—Charles Hammond. 


In April, 1832, when the excitement over the Georgia sit- 
uation was at its height, Hammond, in an article in the 
Cincinnati Gazette, of which he was editor, commented on 
the curious fact that when, in 1821, Ohio ‘‘was enacting 
nullification and Supreme Court was restraining her within 
her constitutional orbit,’’ South Carolina and Georgia then 
stood by the Supreme Court against Kentucky and Ohio; 
but that now in 1832 ‘‘when South Carolina and Georgia 
wage the war, Ohio and Kentucky breast it.’’ And he con- 
cluded with the following sensible and loyal statement :** 


“During the Ohio contest in which circumstances made me rather a 
@ conspicuous actor, I was forcibly struck by a remark in the National 
Intelligencer in relation to the controversy and my part in it. The re- 
mark was to this effect: ‘If Mr. Hammond is the man we take him to 
be, we warrant he would give one or two of his fingers to get honorably 
and safely out of his situation and have the conflict ended.’ 

I felt that the Intelligencer was right, and I doubt not that thou- 
sands of the South Carolinians and Georgians feel now in the same way. 
The fact is, the government of the United States is the source of all our 
prosperity. Without its salutary restraints, the sectional collisions that 
unavoidably spring up will soon engender violent feuds terminating in 
open war. 

It is only through the Supreme Court that this salutary restraint can 
be made impartially and effectually operative. It is somewhere remarked 
by Chief Justice Marshall that a single State may often seek to control the 
action of the government of the United States; but no State will ever 
agree that another State than itself shall exercise this control. 


Herein 
is the safety of the Union.” 


in the Supreme Court of the United Mag. and Tenn. Hist. Soc. Proc., 
States. See also Georgia ani State 1902, Vol. VII. 

Rights, American Historical Asso- “See Niles Register, Vol. XLII., 
ciation Proc., 1901, Vol. II.; Georgia p. 318, June 23, 1832. 

and the Cherokees, Amer. Hist. 
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For many years, however, the State of Georgia theoret- 
ically asserted its doctrine that the United States Supreme 
Court possessed no lawful jurisdiction over appeals from 
State Courts; and as late as 1854, in Padelford v. Savan- 
nah,®? Judge Benning expressly held that the National Su- 
preme Court ‘‘has no appellate or other jurisdiction over 
this Court, and cannot, therefore, make a precedent 
for it.’’ 

An attempt was made in Congress in 1832 to introduce 
a bill which specifically recited that the 25th Section sl ould 
apply to final judgment in criminal cases in State Courts, 
and that the issue of writs of error by the Supreme Court 
should suspend the execution of the judgments in the State 
Court, with severe penalties imposed on persons violating 
this provision. The effort, however, failed.** 

At this time, a still more serious attack upon the juris- 
diction of the Supreme Court under the Judiciary Act was 
made in South Carolina when its Legislature, November 
24, 1832, passed the Nullification Ordinance which con- 
tained a remarkable section forbidding &ny appeals to the 
Supreme Court. It provided that in no case in law or 
equity -decided in the courts of this State involving the 
validity of this ordinance or of the Acts of Congress ‘‘shall 
any appeal be taken or allowed to the Supreme Court of 
the United States, nor shall any copy of the record be per- 
mitted or allowed for that purpose; and if any such appeal 
shall be attempted to be taken, the courts of this State 
shall proceed to execute and enforce their judgments ac- 
cording to the laws and usages of this State without refer- 
ence to such attempted appeal, and the person or persons 
attempting to take such appeal may be dealt with as for a 
contempt of the court.’’ 

It is to the honor of the State Court in South Carolina 
that the legislation of which this bill was a part was held 
unconstitutional a year later. 


"if ooo 440. VIII., part 2, House of Representa- 
See Congressional Debates, Vol. tives, Jan. 3, 1832. 
“State v. McCready, 2 Hill, 1-282 (March, 1834). 
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In the same year, when the latest judicial expression of 
the conflict between Georgia and the Federal Supreme 
Court over its jurisdiction under the Judiciary Act was 
made in Georgia (1854), a denial of that jurisdiction was 
explicitly asserted by the Supreme Court of California. 
In the case of Johnson v. Gordon**—little known to the 
profession of today—that Court refused to allow a writ 
of error to the Supreme Court of the United States to a 
party desiring to appeal from the decision of the State 
Court. Judge Solomon Heydenfeldt in his opinion gave 
utterance to the following extreme States’ Rights views: 


“The question of power between the Federal and State Judiciary has 
been fully discussed on both sides by some of the ablest intellects which 
our country has produced. 

In approaching the subject, therefore, after much consultation we think 
that little else is left for us to do but to adopt the opinions of the one 
side or the other. At an early period, Hamilton in the Federalist, and 
afterwards Story and Johnson in the case of Martin’s Heirs v. Hunter’s 
Heirs, have given us the argument in favor of the extent of power claimed 
for the Federal Judiciary. This was followed by the same reasoning in 
the former Judge’s Commentaries on the Constitution. 

On the other side of the question we have, in the case above stated, 
the exposition of the Supreme Court of Virginia and argument of Mr. 
Calhoun in his Discourse on the Constitution and Government of the 
United States. 

We have read carefully on both sides, and, convinced as we are by the 
reasoning of the latter, we are forced to the adoption of his conclusions. 
We have considered the suggestion that the power claimed has been 
acquiesced in by most, if not all, of the other States, and generally with- 
out any attempt to question or resist it; but we see no sufficient reason 
in this fact for the surrender of a power which belongs to the sovereignty 
we represent, involving an assumption of that power by another jurisdic- 
tion in derrogation of that sovereignty. We think, too, that the acquies- 
cence in this usurpation of the Federal Tribunal under an act of Congress 
not warranted by the Constitution, is not so much owing to a conviction 
of its propriety as it is to the high character of the Court and the general 
correctness of its decisions.” 


Such a direct attack upon the supremacy of the United 
States Supreme Court, however, was not tolerated in Cal- 
ifornia; and ‘the Legislature passed an act the next year, 
April 9, 1855, by a nearly unanimous vote of both branches 
in order to enforce compliance with the sections of the 


“4 Cal. 368. 


21794 O—58—pt. 1 —48 
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Federal Judiciary Act which the State Court had declared 
unconstitutional, and declaring it a misdemeanor for any 
judge or clerk to act in contravention of them, and sub- 
jecting the offenders to impeachment. In a later case before 
the Supreme Court of California,®* in 1858, Judge Peter H. 
Burnett said that the doctrine settled by the United States 
Supreme Court—‘‘the highest tribunal known to the Con- 
stitution’’—as to its supremacy and right to pass on ap- 
peals from State courts ‘‘was never denied by any State 
Supreme Court except that of Virginia until the decision 
of this Court in Johnson v. Gordon.’’ The two other 
judges—David S. Terry, Chief Justice, and Stephen J. 
Field (who later became a member of the United States 
Supreme Court)—expressed no opinion on the point 
whether Johnson v. Gordon was to be held as good law in 
California. It is probable that one of the reasons for the 
decision in the Johnson case was stated by John G. Bald- 
win, one of the counsel, when he gaid: ‘‘The jurisdiction 
of the State courts over these matters is particularly at 
this time very important; the delay and expenses of the 
Federal courts, especially when great monopolies are con- 
cerned able to carry cases to the Supreme Court of the 
United States, makes litigation in those forums almost a 
denial of justice.”’’ 

Later in this same year, however, (1858), Judges Joseph 
G. Baldwin and Stephen J. Field rendered an opinion in 
Ferris v. Coover,** in which the validity of the 25th' sec- 
tion of the Judiciary Act was expressly recognized, and in 
which they said: 

. “We do not propose, nor is it necessary for us, to go into an 
examination of the question so fully and elaborately discussed as to con- 
stitutionality of this section of the Act. The argument upon that question 
has long since been exhausted. The intellects and the various and pro- 
found learning of the ablest jurists and statesmen of the Union on one 


side or the other of this mooted question, have been called into requisi- 
tion, and nothing new could now be said in support of or in opposition 


“Warner vy. Steamship Uncle "11 Cal. 175. 
Sam, 9 Cal. 697. 
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to the validity of this law. It is enough for us to say that a long course 
of adjudication by courts of the highest authority, State and National, 
commencing almost from the foundation of the Government, and the 
acquiescence of nearly all the State governments in all of their depart- 
ments, have given to this doctrine a recognition so strong and authentic 
that we feel no disposition to deny it at this late day, even if the reasons 
for such denial were more cogent than they seem to us to be.” 


(The judges held, however, that the case presented no 
appealable question under the Act of 1789; and that at all 
events only the Chief Justice could issue the citation.) 
Chief Justice Terry, in a dissenting opinion, used the fol- 
lowing strong language: 


“It has never been admitted in Virginia, has always been repudi- 

ated by Georgia, and has lately been questioned by several other States. 
The decisions of the United States Supreme Court on this question em- 
body the political principles of a party which has passed away. 
The force and authority of the opinions of the Supreme Court of the 
United States upon the question of jurisdiction, as well as all others of a 
political nature, is much weakened by the consideration that the political 
sentiments of the judges in such cases necessarily gave direction to the 
decisions of the Courts. The Legislative and Executive power of the 
Government has passed or was rapidly passing into the hands of men 
entertaining opposite principles. Regarding the Judicial as the conserva- 
tive department; believing the possession by the General Government of 
greater powers than those expressly granted by the Constitution to be 
absolutely necessary to its stability, they sought by a latitudinarian con- 
struction of its provisions to remedy the defects in that instrument, and 
by a course of judicial decisions to give direction to the future policy of 
the Union. 

Hoary usurpations of power and jurisdiction on the part of the 
Federal Judiciary, or time-honored encroachments on the reserved rights 
of the sovereign states, are entitled to no additional respect on account of 
their antiquity, and should be as little regarded by the State tribunals 
as if they were but things of yesterday.” 


About this same time, the State of Ohio again became re- 
calcitrant. In 1855, the Chief Justice of its State Supreme 
Court (Bartley), sitting in the State district court, rendered 
a decision denying the appellate jurisdiction of the United 
States Supreme Court; and he overruled a motion to per- 
fect the record of the State court so that the case might be 
taken up on writ of error.*"a The American Law Register 
termed the doctrines of this case ‘‘dangerous in the highest 


‘a Stunt v. The Ohio, 3 Ohio Decisions Reprints 362 (1855). 
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degree to the integrity and stability of the government 

. a danger to the Union;”’’ and stated its regret at the 
appearance of the decision ‘‘at a period when every disor- 
ganizing agency in the country appears to be at work.’’ It 
continued : 


. “Admit that the Federal judiciary may in its time have been 
guilty of errors, that it has occasionally sought to wield more power than 
was safe, that it is as fallible as every other human institution—yet it 
has been and is a vast agency for good; it has averted many a storm 
which threatened our peace, and has lent its powerful aid in uniting us 
together in the bonds of law and justice. Its very existence has proved 
a beacon of safety.”"b 


As late as 1856, the question whether the State Supreme 
Court should comply with a mandate of the United States 
Supreme Court, was actively pending in the State of Ohio 
as a result of the bitterly opposed decision of the National 
Supreme Court in Piqua Branch of The State Bank of 
Ohio v. Knoop,®* in 1853. In this case the doctrine was 
announced for the first time that a State legislature had 
power to exempt corporations from taxation, so that a stat- 
ute passed by a subsequent legislature was an impairment 
of the obligation of the contract of exemption and there- 
fore unconstitutional. This important suit had been ar- 
gued by Henry Stanberry for the Bank and by Rufus P. 
Spalding and George E. Pugh for the State, at a period 
when throngs of banks, railroads and insurance companies 
had been fostered and encouraged by similar tax-exempt- 
ing statutes. Immense financial interests depended on the 
decision of the case. Moreover, the question of States’ 
Rights was felt to be closely involved. The opinion of the 
Court was rendered by Judge John Mclean (himself an 
Ohio man). Judges Catron, Daniel and Campbell—all 
Southerners and all of them ardent States’ Rights men— 
wrote vigorous dissenting opinions. Judge Catron in- 
sisted that the State courts had already denied the power 
of the legislature to grant tax exemptions, and that their 
decisions must be followed ‘‘to avoid conflict between the 


“b American Law Register, N. S. "16 How. 369. 
Vol. IV, p. 127 (Jan., 1856). 
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judicial powers of that State and the Union—an evil that 
prudence forbids.’’ Judge Campbell referred to the fact 
that in the cases of McCulloch v. Maryland, Osborn v. 
Bank of the United States, and Weston v. Charleston, ‘‘in- 
volving questions of great feeling and interest,’’ the Court 
had overthrown the tax laws of the States involved and had 
‘‘excited a deep and pervading discontent.’’ 

Even greater discontent, however, was produced in the 
State of Ohio when three years later (in 1856) the United 
States Supreme Court took the logical step of holding that 
a State could not constitutionally impair these tax exemp- 
tion laws by the passage of a new Constitution any more 
than it could do so by a new statute. Judge Wayne in his 
opinion in the case of Dodge v. Woolsey**—a case argued 
by S. F. Vinton and Henry Stanberry against Rufus P. 
Spalding—asserted impressively the supremacy of the 
Federal Constitution and of the Federal Supreme Court 
over all conflicting decisions and actions of the several 
States. Judges Catron, Daniel and Campbell entered 
most violent dissents, the latter saying: 

“As to the claim made for the Court to be the final arbiter of these 
questions of political power, I can imagine no preténsion more likely to 
be fatal to the constitution of the court itself. If this court is to have 
an office so transcendent as to decide finally the powers of the people 
over persons and things within the State, a much closer connection and a 
much more direct responsibility of its members to the people is a neces- 
sary condition for the safety of the popular rights. . . . The acknowl- 
edgement of such a power would be to establish the alarming doctrine 


that the empire of Ohio and the remaining States of the Union over 
their revenues is not to be found in their people but in the numerical 


majority of the judges of this Court.” 

With such a vehement denial of the power of the Court 
from a judge of the Supreme Court itself, it is not surpris- 
ing that a strong effort was made in the State of Ohio to 
persuade the Supreme Court of that State to refuse to 
obey the mandate issued by the Federal tribunal. Accord- 
ingly when the motion was made by Henry Stanberry in 
the State Court for the entry of the mandate in Piqua 


"18 How. 331. 
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Branch v. Knoop,” reversing the judgment of the State 
Court, the State Attorney General, Christopher P. Walcott, 
urged the Court to decline to enter the mandate. A delay of 
three years ensued before the Court came to a decision 
owing to division in the ranks. Finally, however, late in 
1856, in Piqua Bank v. Knoop, three judges of the Court, 
the Chief Justice dissenting, decided to recognize the juris- 
diction of the United States Supreme Court under the 25th 
Section of the Judiciary Act, and stated that they were ‘‘not 
prepared to adopt the theory’’ on which a denial of the ju- 
risdiction of the Federal Court was based. The Chief 
Justice, Thomas W. Bartley, said, however, in his dissent- 
ing opinion, that if the Federal Court could by a writ of 
error ‘‘take such a case from the judicial power of the 
State . . . and also use the judicial power of the State 
as its agency to enforce its mandate, the idea of such a 
thing as State sovereignty undergour system of govern- 
ment would be a deceptive fallacy, and the States of the 
Union nothing more than mere minicipal corporations be- 
longing to a consolidated national gvernment.’’ He cited 
the States of Georgia and Virginia as having always re- 
fused to recognize or acquiesce in this power of the Federal 
Court, and said that the doctrine in its ‘‘enormities’’ and 
‘‘alarming import . . . wholly prostrates the municipal 
sovereignty of the people within the State.’’ 

The intense agitation of the State of Ohio over the 
action of the National Supreme Court may be judged by the 
following striking description given of Ohio in the Warner 
case in California in 1858 (above described) : 

“A case recently decided in Ohio was referred to by the appellants’ 
counsel in which the same doctrines are maintained as in Johnson v. 
Gordon. But when it is borne in mind that that State for several years 
past has been arrayed in hostility to the general government; that this 
hostility has exhibited itself in the legislative, the judicial and the ex- 
ecutive departments of that state; that actual resistance to Federal au- 
thority on the part of the people is of common occurrence and is sanc- 


tioned and encouraged by legislative enactment and justified by judicial 
decision—it will readily be understood that the decision referred to is a 


"16 How. 369. "3 Ohio St. 342. 
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part of a general system of resistance to the Constitution and laws of the 
United States, which has already led to the verge of civil war.” 


The next case in the history of American jurisprudence, 
in which the rights of the Federal Supreme Court under 
the Judiciary Act were expressly denied, was the famous 
case of Ableman v. Booth, in Wisconsin, arising from the 
Fugitive Slave Law agitation. The facts, well known in 
general, are still more striking in detail. Sherman M. 
Booth, an abolitionist editor, was charged in 1854 before 
a United States Commissioner with aiding the escape of 
a fugitive slave, and was committed to the custody of the 
United States Marshai, Ableman. A judge of the Supreme 
Court of Wisconsin, on habeas corpus, ordered Booth’s 
discharge. The full State Court upheld this after an able 
argument by Booth’s counsel, Byron Paine, against Ed- 
ward G. Ryan (both of them later judges of the Wiscon- 
sin Supreme Court).®? Ableman sued out a writ of error to 
the United States Supreme Court, returnable December, 
1854; and the record was duly certified by the Clerk of the 
State Court in obedience to this writ of error served on 
the Clerk, October 30, 1854, and allowed by Chief Justice 
Edward V. Whiton, November 6, 1854. Meanwhile, Booth 
was indicted and tried in the United States District Court, 
found guilty and sentenced. On another habeas corpus, 
the Wisconsin Supreme Court, February 3, 1855,°* ordered 
his release. In April, 1855, on motion of United States 
Attorney General, Caleb Cushing, a second writ of error 
was issued to the Wisconsin Court by the United States 
Supreme Court, returnable December, 1855. This writ of 
error was served on the Clerk of the State Court, June 1, 
1855; but the Clerk was advised to make no return, and ac- 
cordingly he put it in his desk and never placed it on the 
court files. Attorney General Cushing then moved in the 
United States Supreme Court in May, 1856, that he be al- 
lowed to file a copy of the record of the State Court and 
that the Supreme Court proceed to judgment. He had been 


"See in re Booth, 3 Wisc. * Wisc. 167. 
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informed by the Clerk of the State Court that the State 
Court had directed him to make no return; but the Clerk, 
before such direction, had given a certified copy of the rec- 
ord in March, 1855, to the United States District Attorney. 
The Supreme Court decided, however, to issue an order 
to the State Court Clerk to make return. The Clerk still 
refused to comply, as the State Court on February 5, 1857, 
had made a formal order instructing him not to make 
return. There being a complete deadlock, therefore, the 
Supreme Court, March 6, 1857, allowed the motion of the 
Attorney General to file copy of the record, ‘‘to have the 
same effect and legal operation as if filed by the Clerk 
with the writ of error.’’ The case was then docketed, 
but was not reached for argument until January 19, 1859. 
Meanwhile, the first habeas corpus case in which the Wis- 
consin Court had recognized the writ of error, had been 
reached as early as 1857, but had been postponed until 
both cases could be argued together. The cases were 
argued by United States Attorney General Jeremiah S. 
Black, no counsel appearing for the State of Wisconsin. 
The decision was rendered by Chief Justice Taney two 
months later, March 7, 1859. He stated that the rights 
asserted by the State Court to annul the proceedings of 
the United States Commission and to annul the judgment 
of an United States District Court, and also to determine 
that their decision is final and conclusive upon the United 
States Courts so as to authorize a clerk to disregard and re- 
fuse obedience to a writ of error issued pursuant to the Fed- 
eral Judiciary Act, are ‘‘new in the jurisprudence of the 
United States as well as of the States.’’ He continued, 
however, with a statement, which in view of the action of 
Virginia, Georgia and California Courts, was not wholly 
accurate: ‘‘The supremacy of the State Courts over the 
Court of the United States in cases arising under the Con- 
stitution and laws of the United States, is now for the first 
time asserted and acted upon in the Supreme Court of a 
State.’’ The Chief Justice continued, however, with a 
most vigorous exposition of the supremacy of the Federal 
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jurisdiction in cases contemplated by the Judiciary Act 
and by the Constitution; and except by the State of Wis- 
consin, Taney’s doctrine, following Marshall’s in every 
particular, has never been controverted by an American 
court.®* 

The Wisconsin State Supreme Court, however, actually 
refused to comply with the mandates of the Supreme Court. 
On September 22, 1859—six months after Taney’s de- 
cision—a motion was made and argued by United States 
District Attorney, D. A. J. Upham, to file with the State 
Court Clerk the two mandates from the Supreme Court. 
The State Court consisted of Chief Justice Luther S. 
Dixon, Orsanus Cole and Byron Paine. The latter, hav- 
ing previously been counsel for Booth and elected a judge 
for that reason, took no part. The other two differed in 
opinion, and hence the motion was not granted, the prac- 
tical result being that the mandate of the Supreme Court 
was actually disobeyed. The Chief Justice, however, ren- 
dered an opinion, December 14, 1859, in which he pointed 
out that the former Chief Justice Whitton had entertained 
no doubt of the appellate jurisdiction of the Federal Su- 
preme Court; also that the Ohio Court in the Knoop case 
had reached the same conclusion; and he ended his opinion 
with these courageous words: ‘‘My sole purpose has 
been to be right, to assume such a position as under the Con- 
stitution will abide the test of reason and patriotism.’’®® 

Meanwhile, the Wisconsin Legislature, March 19, 1859, 
had adopted defiant resolutions, declaring the ‘‘assumption 
of jurisdiction by the Federal judiciary’’ to be ‘‘an act of 
undelegated power, and therefore without authority and 
void’? .. . ‘‘anarbitrary act of power .. . prostrat- 
ing the rights and liberties of the people at the foot of un- 
limited power’’ and further declaring that the several 
States alone had ‘‘the unquestionable right to judge of the 
extent of the powers delegated by the constitution’’ 


“See Ableman v. Booth, United *In re Booth, 11 Wisc. 498. 
States v. Booth, 18 How. 476, 479; 
21 How. 606. 
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‘‘and that a positive defiance of these sovereignties of all 
unauthorized acts done or attempted to be done under color 
of that instrument is the rightful remedy.”’ 

The United States Supreme Court reinforced its decision 
in the Booth case by its opinion in a case arising on a writ 
of error from Massachusetts in 1861, during the Civil War 
(Freeman v. Howe) saying: 

‘‘No government could maintain the administration or 
execution of its laws, civil or criminal, if the jurisdiction of 
its judicial tribunals were subject to the determination of 
another. . . . It belongs to the Federal courts to deter- 
mine the question of their own jurisdiction, the ultimate 
arbiter, the supreme judicial tribunal of the nation.’’®a 

In reversing the decision of the Massachusetts court, how- 
ever, the Supreme Court plainly showed its recognition of 
the antagonism which had been displayed towards its exer- 
cise of authority over the State courts, for it used the fol- 
lowing singularly conciliatory language: ‘‘Upon the whole, 
after the fullest consideration of the.case, and utmost re- 
spect for the learning and ability of the court below, we 
are constrained to differ from it and reverse the judgment.’’ 

It was not until 1872 that the appellate jurisdiction of 
the Supreme Court was again attacked. In Magwire v. 
Tyler,®* it reversed a judgment of the Supreme Court of 
Missouri for the defendant in a land-patent case, and re- 
manded the cause to that court ‘‘with directions to affirm 
the decree of the inferior State court.’’ Out of deference 
to the feelings of the Missouri Supreme Court, the form of 
the mandate was later changed to: ‘‘that the cause may be 
remanded for further proceeding in conformity to the 
Opinion of the Court.’’ The Missouri Court, however, 
while reversing its decree, proceeded to enter another de- 
cree for the defendant. A second writ of error to the Su- 
preme Court was sued out by the plaintiff; and the Court, 
in its opinion in 1872,°" said that the new decree of the 
State court ‘‘in effect evades the directions given by this 


“a 24 Howard 450. 7 "8 Wall. 660. 
17 Wall. 2538. 
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court, and practically reverses the judgment and decree 
which the mandate directed them to execute.’’ The Court 
said that ‘‘judging from the proceedings of the State court 
under the former mandate . . . it seems to be quite 
clear that it would be useless to remand the cause a sec- 
ond time.’’* Such being the fact, the Court felt its duty 
to be plain, namely, to proceed itself to a final decision 
and award execution to the prevailing party, just as it had 
done fifty-seven years before in Martin v. Hunter in Vir- 
ginia, in 1815, and as it had done in the famous Steamboat 
Monopoly case of Gibbons v. Ogden in New York in 1824. 

Congress, after its vigorous attack upon the jurisdiction 
of the Supreme Court in 1830-31, seems not to have been 
agitated over the question for several years.'°° After the 
panic of 1837 and the era of repudiation of State debts 
(1840-1845), many of the States had passed stay-laws for 
the benefit of debtors, postponing sales on execution and 
modifying creditors’ and mortgagees’ rights. The States 
of Illinois and Indiana had been thrown into intense ex- 
citement when, in three decisions, 1843-1845, the Supreme 
Court held all these acts unconstitutional.‘°* The resent- 
ment of Illinois was shown by its Senator, James Semple, 
in-introducing in the Senate, December 26, 1846, a joint 
resolution proposing a Constitutional amendment to pro- 
hibit the Supreme Court from declaring void ‘‘any act of 


“ This case in various phases had 
been pending in the courts since 
1852. See 25 Mo. 484 (1857); 30 
Mo. 202 (1860), West v. Andrew, 17 
How. 416 (1855); Magwire v. Tay- 
ler, 1 Black. 195 (1862); 47 Mo. 115 
(1870). 

* It may be noted that there are 
three other cases in which, for tech- 
nical reasons, the State court found 
itself unable to comply with the 
mandate of the Supreme Court. 
See Palmer v. Allen, 7 Cranch 550 
(1814); (Palmer v. Allen, 1 Conn. 
100) in Connecticut; Davis v. Pack- 
ard, 8 Pet. 312 (1834), in New York; 
Washington, etc., Co. v. McDade, 
135 U. 8S. 565 (1889) in District of 
Columbia. Between 1789 and 1860, 


two hundred and twenty-two cases 
were before the Supreme Court on 
writs of error from State courts. 
Of these, 65 were dismissed as not 
coming within the scope of the Ju- 
diciary Act; in 68 the judgment of 
the State court was reversed, and 
in 89 it was affirmed. (See article 
at end of opinion of Dixon C. J. in 
re Booth, 11 Wisc., p. 5622 (1860). 

1° See Congressional Globe, 1846- 
47, pp. 61, 82, 213. 

*8 See Bronson v. Kenzie, 1 How. 
311 (1843); McCracken v. Hayward, 
2 How. 608 (1844); Gantley v. 
Ewing, 3 How. 707 (1845); see also 
Law Reporter, Vol. VI., p. 46 
(1843). 
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Congress or of any State Legislature on the ground that it 
is contrary to the Constitution of the United States or 
contrary to the Constitution of any particular State.’’ 
January 19, 1847, Senator John M. Berrien of Georgia in- 
troduced a bill to regulate the appellate jurisdiction of the 
Supreme Court. Both of these measures died in the Com- 
mittee on Judiciary. 

During the Civil War, it was frequently asserted in the 
Senate of the Confederate States that exercise of Federal 
appellate jurisdiction over State courts had been a ‘‘mon- 
strous despotism’’—a leading factor in engendering the dis- 
solution of the Union. On this ground, that Senate, in 1863, 
repealed section 48 of the provisional Confederate Act of 
March 16, 1861 (a reproduction of the 25th Section of the 
Judiciary Act), and left the Confederacy without any Su- 
preme Court.*a The Richmond Enquirer presents clearly 
the Southern attitude towards the obnoxious jurisdiction 
as follows: 

“A vote of the Confederate Senate given on yesterday will have at least 
as much influence on the destiny and future history of the country as any 
of the military events now imminent. By that vote the section of the 
law of the Provisional Congress, defining the powers of the Supreme 
Court, which gave that body appellate jurisdiction over the Supreme 
Courts of the several States, was repealed. .. . Had the original law 
been allowed to stand, prophetic inspiration was not necessary to foresee 
that the career of the Southern Confederacy would have been but a pur- 
suit of the catastrophe which overwhelmed the late Union. The existence 
of such a tribunal as the Supreme Court of the United States was a prac- 
tical denial of the absolute sovereignty of the States. The operation of 
the machine was actual consolidation of the whole country under Federal 
laws. When the sovereignty of the States was practically annulled, the 
collision of the opposite interests and sections of this enormous empire 
began, and proceeded irresistably to produce dissolution. Such, in brief, 


was the history of the Union; such would surely be the history of the 
Confederacy, if like causes were introduced to make like effects.” 


No further attack on the Judiciary Act was made in Con- 
gress until after the Civil War, when the Reconstruction 
legislation and the anticipated action of the Supreme 


“a See Why the Confederate Vol. IV (1900); see also Richmond 
States Had No Supreme Court, in Enquirer, Jan. 28, 1863; March 19, 
Pub. of the Southern Hist. Ass., 1863. 
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Court with regard to it gave rise to much bitterness of feel- 
ing. January 21, 1867, Thomas Williams of Pennsylvania 
introduced in the House of Representatives a bill requir- 
ing concurrence of all the judges on any Constitutional 
case, the hearing to be had only before a full bench—a bill 
which, he said, ‘‘startled the profession and to some extent 
the country at large.’’ 

In the same year, December 16, Senator Garrett Davis 
of Kentucky, introduced a resolution ‘‘that the Constitu- 
tion should be so amended as to create a tribunal with 
jurisdiction to decide al! questions of constitutional power 
that shall arise in the Government of the United States 
and all conflict of jurisdiction between it and the State 
Governments, the said tribunal to consist of one member 
from each State to be appointed by the State to hold 
office during good behavior, and a majority of the whole 
number of said tribunal to be necessary to make a de- 
cision. In his speech he savagely attacked Judge 
Swayne and Chief Justice Chase for their decisions uphold- 
ing the ‘‘atrocious,’’ ‘‘monstrous’’ Civil Rights Act.'°? 

The next year, January 13, 1868, James F. Wilson of 
Iowa in the House reported a bill which actually passed 
by a vote of 110-39, providing that ‘‘no cause pending, 
which involves the action or effect of any law of the United 
States, shall be decided adversely to the validity of such 
law without the concurrence of two-thirds of all the mem- 
bers of the Court.’?!% 

Three years later (1871), Senator Davis of Kentucky 
again introduced a resolution for a Constitutional amend- 
ment to provide for a separate tribunal of one member 
‘rom cach State chosen by the States to decide on all con- 
stitutional questions.'%4 


1 See Congressional Globe 1867-68, Sec. 25, by Act of Feb. 5, 1867, 
pp. 196, 470, 471, 472, 492-4, 498; sec. 2. 

Dec. 16, 1867, January 13, 14, 1868. '*See Congressional Globe 1871, 

* But see amendment of Jud. Act, pp. 120, 832, March 16, April 20, 
1871. 
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In 1872, Archibald T. McIntyre of Georgia introduced 
a bill to facilitate decisions of constitutional questions.’ 

In 1882, a Mississippi congressman and senator intro- 
duced joint resolutions proposing an amendment to Article 
Three, Section Two of the Constitution, modifying the ap- 
pellate jurisdiction of the Supreme Court. No action was 
taken by Congress.'°° 

Practically no further attempt to change the relation of 
the Supreme Court to the States has been made until the 
present proposition to alter the Judiciary Act in order to 
allow writs of error in cases where the validity of State 
statutes has been denied by the State court; and with 
the exceptions above narrated there has been entire acqui- 
escence by the States and by the people in the jurisdiction 
granted to the Supreme Court by the United States Con- 
stitution. 

And as Mr. Justice Lurton said, as late as 1900:!"7 

“When we consider that there have been proposed no less than 1736 
amendments to the Constitution, of which only 16 have been adopted, and 
that only 6 of the whole number proposed to deprive the Supreme Court 


of its jurisdiction, we may assume that this jurisdiction has not been re- 
garded as a source of particular danger.” 


Boston -Mass: CyaruEs WARREN. 


** See Congressional Globe, p. 393, ** The Judicial Power in a Con- 
January 16, 1872. stitutional Government, by Judge 
** See Congressional Record, 1882, HH. H. Lurton, Ohio State Bar Ass., 


= 1650, 3249, March 6, April 25, Vol. XXI., p. 158 (1900). 
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THE POWER OF CONGRESS TO LIMIT THE 
JURISDICTION OF FEDERAL COURTS: 
AN EXERCISE IN DIALECTIC 


Henry M. Hart, Jr. * 


INTRODUCTORY NOTE 


he reports are full of what may be thought to be injudiciously 
unqualified statements of the power of Congress to regulate 
the jurisdiction of the federal courts. 

Before the close of the eighteenth century, Justice Samuel 
Chase observed that “the political truth is, that the disposal of 
the judicial power (except in a few specified instances) belongs 
to congress. If congress has given the power to this court, we pos- 
sess it, not otherwise . . . .”’ Speaking in mid-nineteenth cen- 
tury of the inferior federal courts, Justice Grier said flatly, “Courts 
created by statute can have no jurisdiction but such as the statute 
confers.” * No longer than ten years ago Chief Justice Stone 
spoke, if anything, with added emphasis: “The Congressional 
power to ordain and establish inferior courts includes the power ‘of 
investing them with jurisdiction either limited, concurrent, or ex- 
clusive, and of withholding jurisdiction from them in the exact 
degrees and character which to Congress may seem proper for the 
public good.’” * And in perhaps the most spectacular of historic 





* Professor of Law, Harvard Law School. A.B., Harvard, 1926, LL.B., 1930, 
S.J.D., 1931. 

* Turner v. Bank of North America, 4 Dall. 8, 10 n.1 (U.S. 1799). Even though 
diversity of citizenship existed between the plaintiff and the defendant, an action 
on a promissory note was dismissed for lack of jurisdiction, since it was not 
affirmatively shown that the requisite statutory diversity existed between the 
original promisee and the defendant. 

? Sheldon v. Sill, 8 How. 441, 449 (U.S. 1850) (no statutory jurisdiction in 
foreclosure action when mortgagor and mortgagee were residents of same state, 
even though there was diversity between mortgagor and mortgagee’s assignee). 

* Lockerty v. Phillips, 319 U.S. 182, 187 (1943), upholding a denial of jurisdic- 
tion to federal district courts and state courts to enjoin enforcement of OPA 
regulations, a special statutory procedure having been provided for administrative 
protest and appeal to a specially constituted court of appeals. Chief Justice 
Stone’s quotation is from Cary v. Curtis, 3 How. 236, 245 (U.S. 1845). See pp. 
1367-69 infra. 
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examples a unanimous Supreme Court recognized the power of 
Congress to frustrate a determination of the constitutionality of 
the post-Civil War reconstruction legislation by withdrawing, dur- 
ing the very pendency of an appeal, its jurisdiction to review de- 
cisions of the federal circuit courts in habeas corpus. “[T]he 
power to make exceptions to the appellate jurisdiction of this 
court is given by express words,” Chief Justice Salmon P. Chase 
said. “Without jurisdiction the court cannot proceed at all in any 
cause. Jurisdiction is power to declare the law, and when it ceases 
to exist, the only function remaining to the court is that of an- 
nouncing the fact and dismissing the cause.” * 

Are these pronouncements to be taken at face value? How, if 
so, can they be reconciled with the basic presuppositions of a 
regime of law and of constitutional government? These are the 
central questions explored in the discussion which follows. 

The discussion is taken from a forthcoming volume of teaching 
materials which Professor Herbert Wechsler of Columbia and I 
have edited,° and it has profited greatly from his collaboration. 

The purpose of the discussion is not to proffer final answers but 
to ventilate the questions and, in particular, to indicate the very 
distinct types of situations in which they may be presented. As 
will be observed, full advantage has been taken of the ambivalence 
of the dialogue form; and, beyond that, some matters have been 
left without benefit even of a unilateral expression of opinion. 


I, LIMITATIONS AS TO WHICH CourRT HAs JuRISDICTION 


Q. Does the Constitution give people any right to proceed or 
be proceeded against, in the first instance, in a federal rather than 
a state court? 

A. It’s hard to see how the answer can be anything but no, in 
view of cases like Sheldon v. Sill® and Lauf v. E. G. Shinner & 
Co.,* and in view of the language and history of the Constitution 
itself. Congress seems to have plenary power to limit federal 





* Ex parte McCardle, 7 Wall. 506, 514 (U.S. 1868). 

® Hart AND WECHSLER, THE FepeRAL CourTS AND THE FepeRaL System, which 
will be published in September, 1953, by The Foundation Press, Inc., of Brook- 
lyn, N. Y. 

®©8 How. 441 (U.S. 1850), see note 2 supra. 

7 303 U.S. 323 (1938) (enforcing provisions of Norris-LaGuardia Act denying 
jurisdiction to federal district courts to grant injunctions in labor disputes in 
absence of certain findings of fact). 
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jurisdiction when the consequence is merely to force proceedings 
to be brought, if at all, in a state court.® 

Q. But suppose the state court disclaims any jurisdiction? 

A. If federal rights are involved, perhaps the state courts are 
under a constitutional obligation to vindicate them.® There are 
cases, like Testa v. Katt,’° and General Oil Co. v. Crain, which 
seem to say So. 

Q. But even assuming the obligation, and I gather it’s some- 
thing of an assumption, only the Supreme Court can enforce it if 
the state courts balk. The McCardle '* case says that the appel- 
late jurisdiction of the Supreme Court is entirely within Con- 
gressional control. 

A. You read the McCardle case for all it might be worth 
rather than the least it has to be worth, don’t you? 

Q. No, I read it in terms of the language of the Constitution * 
and the antecedent theory that the Court articulated in explaining 
its decision. This seems to me to lead inevitably to the same re- 
sult, whatever jurisdiction is denied to the Court. 

A. You would treat the Constitution, then, as authorizing ex- 
ceptions which engulf the rule, even to the point of eliminating the 
appellate jurisdiction altogether? How preposterous! 

Q. If you think an “exception” implies some residuum of juris- 
diction, Congress could meet that test by excluding everything but 
patent cases. This is so absurd, and it is so impossible to lay down 
any measure of a necessary reservation, that it seems to me the 
language of the Constitution must be taken as vesting plenary 
control in Congress. 

® Note, however, that the result of this is to deprive diversity plaintiffs like Sill 
of any access at all to a federal court. Is this material? Would Congress have 
power to authorize Supreme Court review of state court decisions in diversity of 
citizenship cases? Cf. Plaquemines Tropical Fruit Co. v. Henderson, 170 U.S. 511 
(1898). 

° Of course, if a state court does adjudicate a controversy, the Supremacy 
Clause compels it to observe federal law. The point in question is whether the 
state is bound to provide a forum. 

10 330 U.S. 386 (1947) (Supremacy Clause requires state courts to enforce treble 
damage provisions of federal price-control legislation even though action was re- 
garded by state courts as penal). 

™! 209 US. 211 (1908) (state court must entertain a bill to enjoin state officials 
from enforcing an allegedly unconstitutional tax despite state statutes withdrawing 
jurisdiction from state courts in such cases). 

12 Rx parte McCardle, 7 Wall. 506 (U.S. 1868). 

1311S. Const., Art. III, § 2: “In all the other Cases before mentioned, the 


supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with 
such Exceptions, and under such Regulations as the Congress shall make.” 


21794 O—5S—pt. 2 49 
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A. It’s not impossible for me to lay down a measure. The 
measure is simply that the exceptions must not be such as will 
destroy the essential role of the Supreme Court in the constitu- 
tional plan. McCardle, you will remember, meets that test. The 
circuit courts of the United States were still open in habeas corpus, 
and the Supreme Court itself could still entertain petitions for 
the writ which were filed with it in the first instance.** 

Q. The measure seems pretty indeterminate to me. 

A. Ask yourself whether it is any more so than the tests which 
the Court has evolved to meet other hard situations. But what- 
ever the difficulties of the test, they are less, are they not, than 
the difficulties of reading the Constitution as authorizing its own 
destruction? 

Q. Has the Supreme Court ever done or said anything to sug- 
gest that it is prepared to adopt the view you are stating? 

A. No, it has never had occasion to. Congress so far has 
never tried to destroy the Constitution. 

Q. Passing to another question, does the Constitution give 
people any right to proceed or be proceeded against in one inferior 
federal constitutional court rather than another? 

A. As to civil plaintiffs, no. Congress has plenary power to 
distribute jurisdiction among such inferior federal constitutional 
courts as it chooses to establish. 

As to civil defendants, the answer almost certainly is also no. 
To be sure, doubts are occasionally suggested about the validity 
in all circumstances of nation-wide service of process, but they 
don’t seem to me to have much substance.*® 

As to criminal defendants, of course, the answer is controlled 
by the express language of the Constitution — Article III, Section 
2, Paragraph 3,’* and the Sixth Amendment.”? 

Q. Does the Constitution give people any right to proceed or 


14 Ex parte Yerger, 8 Wall. 85 (U.S. 1869), a petition in the Supreme Court 
for habeas corpus and a common law writ of certiorari. Again, however, a decision 
on the constitutionality of the Reconstruction Acts was prevented — this time by 
releasing Yerger from the challenged military custody. See 2 Warren, THE 
Supreme Court 1n Unitep States History 496-97 (1937 ed.). 

18 See Robertson v. Railroad Labor Bd., 268 U.S. 619 (1925). 

16 “The Trial of all Crimes . . . shall be held in the State where the said Crimes 
shall have been committed; but when not committed within any State, the Trial 
shall be at such Place or Places as the Congress may by Law have directed.” 

‘7 “Tn all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed ... .” 
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be proceeded against, in the first instance, in an inferior federal 
constitutional court rather than a federal legislative court? 

A. As to criminal defendants charged with offenses committed 
in one of the states, surely. As to others, it’s hard to say. The 
answer may well vary for civil plaintiffs and civil defendants. 
And it must vary, must it not, according to the nature of the right 
in question and the availability and scope of review in a constitu- 
tional court.’® 


II. Lrm1ratTions oF JURISDICTION TO GIVE 
PARTICULAR KINDS OF REMEDIES 


Q. The power of Congress to regulate jurisdiction gives it a 
pretty complete power over remedies, doesn’t it? To deny a 
remedy all Congress needs to do is to deny jurisdiction to any 
court to give the remedy. 

A. That question is highly multifarious. If what you are ask- 
ing is whether the power to regulate jurisdiction isn’t, in effect, a 
power to deny rights which otherwise couldn’t be denied, why 
don’t you come right out and ask it? 

Before you do, however, I’ll take advantage of the question to 
make a point that may help in the later discussion. The denial 
of any remedy is one thing — that raises the question we’re post- 
poning. But the denial of one remedy while another is left open, 
or the substitution of one for another, is very different. It must 
be plain that Congress necessarily has a wide choice in the selec- 
tion of remedies, and that a complaint about action of this kind 
can rarely be of constitutional dimension. 

Q. Why is that plain? 

A. History has a lot to do with it. Take, for example, the tra- 
dition of our law that preventive relief is the exception rather than 
the rule. That naturally makes it hard to hold that anybody has 
a constitutional right to an injunction or a declaratory judgment.’® 

But the basic reason, I suppose, is the great variety of possible 
remedies and the even greater variety of reasons why in different 
situations a legislature can fairly prefer one to another. That 


18 Cf. Ex parte Bakelite Corp., 279 U.S. 438 (1929). See Katz, Federal Legisla- 
tive Courts, 43 Harv. L. Rev. 894 (1930); Notes, 46 Harv. L. Rev. 677 (1933) ; 
34 Cor. L. Rev. 344, 746 (1934). See also note 26 infra. 

19° For cases suggesting that due process requires an opportunity to apply to a 
court for an interlocutory stay of a state administrative order challenged on con- 
stitutional grounds, see Pacific Tel. & Tel. Co. v. Kuykendall, 265 U.S. 196, 204-05 
(1924); Porter v. Investors Syndicate, 286 US. 461 (1932). 
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usually makes it hard to say, when one procedure has been pro- 
vided, that it was unreasonable to make it exclusive. Witness, 
for example, the Yakus *° case and, even more strikingly, the more 
familiar examples cited in the Yakus opinion.”* 

Q. Please spell that out a little bit. 

A. Tax remedies furnish one of the best illustrations. 

More than a hundred years ago in Cary v. Curtis ** the Supreme 
Court distressed Justice Story and many other people by holding 
that Congress had withdrawn the traditional right of action against 
a collector of customs for duties claimed to have been exacted il- 
legally. Congress soon showed that it had never intended to do 
this, by restoring the right of action. But meanwhile the misun- 
derstanding of the statute had produced a notable constitutional 
decision. 

Story thought it unconstitutional to abolish the right of action 
against the collector. The majority opinion by Justice Daniel 
poses very nicely the apparent dilemma which is the main prob- 
lem of this discussion. It states the contention that the construc- 
tion adopted would attribute to Congress purposes which “would 
be repugnant to the Constitution, inasmuch as they would debar 
the citizen of his right to resort to the courts of justice.” ** In a 
bow to this position, it said: 


The supremacy of the Constitution over all officers and authorities, 
both of the federal and state governments, and the sanctity of the rights 
guarantied by it, none will question. These are concessa on all sides.** 


2° Yakus v. United States, 321 U.S. 414 (1944). The World War II price control 
legislation provided that the validity of OPA regulations could be tested only by 
an administrative proceeding subject to review by a specially constituted Emergency 
Court of Appeals and by the Supreme Court on certiorari. Such a proceeding had 
to be instituted within 60 days of issuance of the regulation or of the date when 
the regulation complained of had become unlawful. Because of the exclusive 
statutory procedure to which they had failed to resort, the petitioners in Yakus 
were not allowed to raise the defense of statutory invalidity in a criminal prosecu- 
tion for wilful violation of OPA regulations. The Supreme Court affirmed their 
conviction, holding that it was not a denial of due process to place such a limitation 
on the enforcement court when an adequate procedure for the determination of 
invalidity had been provided elsewhere. 

21 Fg, Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907) 
(invalidity of tariff rate cannot be asserted in state court reparations proceeding 
without first resorting to ICC); Anniston Mfg. Co. v. Davis, 301 U.S. 337 (1937) 
(right to sue collector for recovery of taxes under unconstitutional statute may be 
abolished where remedy against United States is substituted). See 321 U.S. at 
445-46 for further examples. 

93 5 How. 236 (US. 1845). 

93 Jd. at 245. 

9 Ibid. 
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But then Justice Daniel stated the other horn of the dilemma 
as if it were an answer: 


The objection above referred to admits of the most satisfactory refuta- 
tion. This may be found in the following positions, familiar in this and 
in most other governments, viz: that the government, as a general rule, 
claims an exemption from being sued in its own courts. That although, 
as being charged with the administration of the laws, it will resort to 
those courts as means of securing this great end, it will not permit itself 
to be impleaded therein, save in instances forming conceded and ex- 
press exceptions. Secondly, in the doctrine so often ruled in this court, 
that the judicial power of the United States, although it has its origin 
in the Constitution, is (except in enumerated instances, applicable ex- 
clusively to this court) dependent for its distribution and organization, 
and for the modes of its exercise, entirely upon the action of Congress, 
who possess the sole power of creating tribunals (inferior to the Supreme 
Court) for the exercise of the judicial power, and of investing them with 
jurisdiction either limited, concurrent, or exclusive, and of withholding 
jurisdiction from them in the exact degrees and character which to Con- 
gress may seem proper for the public good. To deny this position would 
be to elevate the judicial over the legislative branch of the government, 
and to give to the former powers limited by its own discretion merely.”5 


Q. I can’t see how to reconcile those two horns. How did 
Justice Daniel do it? 
A. He escaped by way of the power to select remedies. He said: 


The claimant had his option to refuse payment; the detention of 
the goods for the adjustment of duties, being an incident of probable 
occurrence, to avoid this it could not be permitted to effect the abroga- 
tion of a public law, or a system of public policy essentially connected 
with the general action of the government. The claimant, moreover, 
was not without other modes of redress, had he chosen to adopt them. 
He might have asserted his right to the possession of the goods, or his 
exemption from the duties demanded, either by replevin, or in an action 
of detinue, or perhaps by an action of trover, upon his tendering the 
amount of duties admitted by him to be legally due. The legitimate 
inquiry before this court is not whether all right of action has been taken 
away from the party, and the court responds to no such inquiry.*® 





38 Ibid. 

36 Jd. at 250. Neither did the Court respond to any such question in Murray's 
Lessee v. Hoboken Land & Improvement Co., 18 How. 272 (U.S. 1856). It upheld 
a summary procedure, without benefit of the courts, for the collection by the United 
States of moneys elaimed to be due from one of its customs collectors. Justice 
Curtis’ opinion has a much-quoted statement carefully limiting the holding, and 
foreshadowing later developments (id. at 284): 
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Q. Why bother with an old case that ducked the issue that 
way? What is today’s law? Has a taxpayer got a constitutional 
right to litigate the legality of a tax or hasn’t he? 

A. Personally, I think he has. But I can’t cite any really 
square decision for the very reason I’m trying to tell you. The 
multiplicity of remedies, and the fact that Congress has seldom if 
ever tried to take them all away, has prevented the issue from 
ever being squarely presented. 

For example, history and the necessities of revenue alike make 
it clear that the Government must have constitutional power to 
make people pay their taxes first and litigate afterward. Summary 
distraint to compel payment is proper.” And injunctions against 
collection can be forbidden.** But these decisions all proceeded 
on the express assumption that the taxpayer had other remedies. 

Correspondingly, a remedy after payment may be denied if the 
taxpayer had a remedy before, as Cary v. Curtis shows. Or the 
remedy may be conditioned upon following exactly a prescribed 
procedure.” 

Q. The taxpayer has to watch out, then, or he’ll lose his rights. 

A. He certainly does. As Justice Holmes said in the Rock 
Island case, ““Men must turn square corners when they deal with 
the government.” *° That’s true of constitutional rights generally. 
Witness Yakus again, and the cases on proper presentation of 
federal questions in state courts.*’ There isn’t often a constitu- 
tional right to a second bite at the apple. 

Q. Why do you think there is a right even to one bite in tax 
cases? 





To avoid misconstruction upon so grave a subject, we think it proper to state 
that we do not consider Congress can either withdraw from judicial cognizance any 
matter which, from its nature, is the subject of a suit at the common law, or in 
equity, or admiralty; nor, on the other hand, can it bring under the judicial power 
a matter which, from its nature, is not a subject for judicial determination. At 
the same time there are matters, involving public rights, which may be presented in 
such form that the judicial power is capable of acting on them, and which are 
susceptible of judicial determination, but which Congress may or may not bring 
within the cognizance of the courts of the United States, as it may deem 
proper. 

27 Springer v. United States, 102 U.S. 586 (1880); Phillips v. Commissioner, 
283 U.S. 589 (1931). 

9® Snyder v. Marks, 109 U.S. 189 (1883). 

9° Rock Island, Ark. & La. Ry. v. United States, 254 U.S. 141 (1920). 

8° Td. at 143. 

81 £g., Mellon v. O'Neil, 275 U.S. 212 (1927); Herndon v. Georgia, 295 U.S. 
441 (1935); Memphis Natural Gas Co. v. Eceler, 315 US. 649 (1942). See Stern 
anp GressMAN, Supreme Court PRACTICE 75-87 (1950). 
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A. For reasons of principle, which I’ll develop later. And on 
the basis of some authority which you’ll find in a footnote.®? 

Q. I can find that unconvincing without even looking at. your 
footnote. Granting the right, you still have to reckon separately 
with the power of Congress to prevent its vindication by con- 
trolling jurisdiction. May I remind you of Sheldon and McCardle? 

A, There you go oversimplifying again. 


III. THe BEARING OF SOVEREIGN IMMUNITY 


Q. Well, if it’s too simple for you, let me complicate it a little 
bit. Justice Daniel mentioned sovereign immunity in Cary v. 
Curtis. That gives a double reason, doesn’t it, why Congress has 
an absolute power over legal relations between the Government 
and private persons? If it doesn’t want to defeat private rights 
by regulating the jurisdiction of the federal courts, it can do it 
by withholding the Government’s consent to suit. 

A. I can’t deny that that does complicate things. But the 
power of withholding consent isn’t as nearly absolute as it seems. 

Q. What mitigates it? 

A. You have to remember, in the first place, that the immunity 
is only to suits against the Government. This isn’t the place to 
go into the question of what constitutes such a suit. My point now 
is that the possibility remains, as Cary v. Curtis indicates, of a 
personal action against an official who commits a wrong in the 
name of the Government. Wherever the applicable substantive 
law allows such a remedy, the Government may be forced to pro- 
tect its officers by providing a remedy against itself. The validity 
of any protection it tries to give may depend on its providing 
such a remedy and, indeed, the validity of other parts of its pro- 
gram. Consider, for example, the possibility that summary col- 
lection of taxes might be invalid if the Government did not waive 
its immunity to a suit for refund. 








32 Among federal tax decisions the authority consists of several cases which 
could readily have been disposed of on the ground that the taxpayer had no right 
to a judicial hearing if the Court had been of that opinion, but in which the Court 
was at pains to show that a right satisfying the requirements of due process had 
been accorded. See, in particular, Graham & Foster v. Goodcell, 282 U.S. 409 
(1931); Anniston Mfg. Co. v. Davis, 301 U.S. 337 (1937). 

And the Court has several times held that the Due Process Clause of the Four- 
teenth Amendment entitles the taxpayer to an opportunity to contest the legality 
of state taxes. E.g., Central of Georgia Ry. v. Wright, 207 U.S. 127 (1907); 
Brinkerhoff-Faris Trust & Savings Co. v. Hill, 281 U.S. 673 (1930). 
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Too, the Government may be under other kinds of practical 
pressure not to insist on its immunity. Take Government con- 
tracts, for example. The law gives no immunity against being 
branded as a defaulter. The business of the Government requires 
that people be willing to contract with it.** 

Finally, no democratic government can be immune to the 
claims of justice and legal right. The force of those claims of 
course varies in different situations. If private property is taken, 
for example, the claim for just compensation has the moral sanc- 
tion of an express constitutional guarantee; and it is not surpris- 
ing that there is a standing consent to that kind of suit.** And 
where constitutional rights are at stake the courts are properly 
astute, in construing statutes, to avoid the conclusion that Con- 
gress intended to use the privilege of immunity, or of withdrawing 
jurisdiction, in order to defeat them.** 


IV. LIMITATIONS ON THE JURISDICTION OF ENFORCEMENT 
CourTS AND COURTS IN THE POSITION OF ENFORCEMENT 
Courts: THE PossIBILITy OF JUDICIAL CONTROL 


Q. Let’s stop beating around the bush and get to the central 
question. The bald truth is this, isn’t it, that the power to regulate 
jurisdiction is actually a power to regulate rights — rights to judi- 
cial process, whatever those are, and substantive rights generally? 
Why, that must be so. What can a court do if Congress says it 
has no jurisdiction, or only a restricted jurisdiction? It’s helpless 
— helpless even to consider the validity of the limitation, let alone 
to do anything about it if it’s invalid. 

A. Why, what monstrous illogic! To build up a mere power 
to regulate jurisdiction into a power to affect rights having nothing 
to do with jurisdiction! And into a power to do it in contradiction 
to all the other terms of the very document which confers the 
power to regulate jurisdiction! 


53 This pressure made itself felt even before the Civil War and resulted in a 
blanket consent to suit in the Court of Claims. See generally Rictarpson, History, 
Jurispiction AND Practice or Tne Court or Craims (2d ed. 1885). 

54 98 U.S.C. $§ 1346 (a) (2), 1491(1) (Supp. 1952). 

88 F¢., Lynch v. United States, 292 U.S. 571 (1934); De La Rama SS. Co. v. 
United States, 344 U.S. 386 (1953); cf. Bruner v. United States, 343 U.S. 112 
(1952) (withdrawal of jurisdiction affecting only the number of tribunals author- 
ized to hear a claim). 

For an instance of construction of the scope of consent in light of constitutional 
considerations, see Clark v. Uebersee Finanz-Korporation, 332 U.S. 480, 487-88 
(1947). 
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Q. Will you please explain what’s wrong with the logic? 

A. What’s wrong, for one thing, is that it violates a necessary 
postulate of constitutional government — that a court must al- 
ways be available to pass on claims of constitutional right to judi- 
cial process, and to provide such process if the claim is sustained. 

Q. Whose Constitution are you talking about — Utopia’s or 
ours? 

A. Ours. It’s a perfectly good Constitution if we know how 
to interpret it. 

Q. Have you got the patience to spell out just what my fal- 
lacies are? 

A. There are so many of them it will take a little time. 

Let’s start with the most obvious one. Your point, at best, can 
apply only to plaintiffs. Perhaps a plaintiff does have to take what 
Congress gives him or doesn’t give him, although I have my 
doubts about it. But surely not a defendant. It’s only a limitation 
on what a court can do once it has jurisdiction, not a denial of 
jurisdiction, that can hurt a defendant. And if the court thinks 
the limitation invalid, it’s always in a position to say so, and either 
to ignore it or let the defendant go free. Crowell v. Benson ** and 
the Yakus ** case make that clear, don’t they? 

Q. You’re saying, then, that the power to regulate jurisdiction 
is subject in part to the other provisions of the Constitution? 

A. No. It’s subject in whole not in part. My point is simply 
that the difficulty involved in asserting any judicial control in 
the face of a total denial of jurisdiction doesn’t exist if Congress 
gives jurisdiction but puts strings on it. 

I’m also pointing out more than that. When the way of exercis- 
ing jurisdiction is in question, rather than its denial, the constitu- 
tional tests are different. 

It’s hard, for me at least, to read into Article III any guarantee 
to a civil litigant of a hearing in a federal constitutional court 


36 285 U.S. 22 (1932). In accordance with the statutory procedure, Benson 
brought suit to enjoin enforcement of a compensation award under the Federal 
Longshagemen’s and Harbor Workers’ Compensation Act on the ground that the 
injured worker was not in his employ and the claim, therefore, was not within the 
jurisdiction of the commissioner making the award. After hearing evidence de novo 
on the issue, the district court restrained enforcement. The Supreme Court affirmed 
the judgment construing the statute as requiring trial de novo on “jurisdictional” 
and “constitutional” facts. The Court took the view that Congress could not make 
an agency’s determination of such facts binding upon the courts and that such a 
limitation, therefore, was not to be implied. 

37 Vakus v. United States, 321 U.S. 414 (1944). See note 20 supra. 
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(outside the original jurisdiction of the Supreme Court) if Con- 
gress chooses to provide some alternative procedure. The alterna- 
tive procedure may be unconstitutional. But, if so, it seems to 
me it must be because of some other constitutional provision, such 
as the Due Process Clause. 

On the other hand, if Congress directs an Article III court to 
decide a case, I can easily read into Article III a limitation on the 
power of Congress to tell the court ow to decide it. Rutledge 
makes that point clearly in the Yakus case,** as the Court itself 
made it clear long ago in United States v. Klein.*® That’s the 
reason, isn’t it, why Hughes invokes Article III as well as the 
Fifth Amendment in Crowell v. Benson? As he says, the case was 
one “where the question concerns the proper exercise of the judi- 
cial power in enforcing constitutional limitations.” *° 

Q. But Crowell v. Benson wasn’t an enforcement case. It was 
a suit by an employer to set aside an award in favor of an em- 
ployee. 

A. Under the Act the award was enforceable only by judicial 
process. Congress chose to give the employer a chance to chal- 
lenge an award in advance of enforcement proceedings. The 
Court was certainly entitled to assume in those circumstances, 
wasn’t it, that whatever would invalidate an award in enforcement 
proceedings would invalidate it also in an advance challenge? 

Q. I guess so. But that brings a lot of cases involving plain- 
tiff’s rights within the sweep of your principle, doesn’t it? 

A. Yes, when the plaintiffs are prospective defendants. What 
you have to keep your eye on, when a plaintiff is attacking govern- 
mental action, is whether the action plays a part in establishing 
a duty which later may be judicially enforced against him. If so, 


88 Td. at 463-68. 

8° +3 Wall. 128 (U.S. 1872). Klein recovered judgment in the Court of Claims 
under the Civil War enemy property acts which provided for the recovery of 
captured property or its value by the former owners if they had not been disloyal 
or had received a pardon. While the case was pending on appeal to the Supreme 
Court, Congress enacted a statute providing that in any case in which it appeared 
that the claimant had received a pardon containing a recital of previous disloyalty, 
the recital should be conclusive evidence of disloyalty, and the Court of Claims or 
the Supreme Court should lose jurisdiction and should dismiss the claim forthwith. 
The Supreme Court held the act unconstitutional and declined to apply it in 
Klein’s case. The Court recognized the power of Congress to regulate both its own 
jurisdiction and that of the Court of Claims, but held the statute an attempt to 
prescribe a rule of decision retroactively, and hence an invasion of the judicial 
function. 

4° 285 US. at 58. 
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the court has to decide as a matter of construction — including 
possible problems of separability — whether an objection to a 
limitation on jurisdiction can be raised only in enforcement pro- 
ceedings or can be asserted in advance. 

Because of the wide power of Congress in the selection of reme- 
dies, which I spoke of before, the question usually is one of con- 
struction. But the inference ordinarily should be in favor of mak- 
ing the statute workable and constitutional as a whole. Once that 
inference is drawn, the court in the advance proceeding is sub- 
stantially in the position of an enforcement court. 

Q. You mean that in an advance challenge the court, regard- 
less of any restriction on its jurisdiction, should consider and de- 
cide any question which it thinks the plaintiff would have a right 
to have it decide if he were a defendant? 

A, I think you’re hitting it. If the court disposes of the case 
on the advance challenge, the decision will be res judicata. And 
so, if the court thinks the restriction invalid, it has only the two 
choices of disregarding it or refusing to proceed to a decision and 
thus forcing the government to bring an enforcement proceeding. 
Since the purpose of the advance challenge is to make an enforce- 
ment proceeding unnecessary, the court ought ordinarily, as a 
matter of statutory construction, to make the first choice and 
treat the plaintiff now as if he were a defendant. 

Q. Well, I’ll admit that all this makes Sheldon and McCardle 
a little less frightening. But only a little less so. I’m wondering 
what there is to prevent Congress from by-passing the courts 
altogether. If a court has no jurisdiction at all, it obviously can’t 
seize on the excuse of merely invalidating a limitation on its juris- 
diction. 

But before I ask you about that, let’s see what Congress would 
have to gain by it — or the defendants to lose. When you come 
right down to it, what are the rights of a defendant in an enforce- 
ment proceeding? 


V. LIMITATIONS ON THE JURISDICTION OF ENFORCEMENT 
Courts: THEIR VALIDITY 


A. The Yakus case and Crowell v. Benson give you a good 
starting-point. Most people reading Yakus concentrate on what 
the Court said Congress could do, and reading Crowell concen- 
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trate on what it said Congress could mot do. I hope you won’t 
make those simple mistakes. 
Q. You'll have to spell that out for me. Take Crowell first. 


A. Civil Defendants 


A. Well, the solid or apparently solid thing about Crowell is 
the holding that administrative findings of non-constitutional and 
non-jurisdictional facts may be made conclusive upon the courts, 
if not infected with any error of law, as a basis for judicial en- 
forcement of a money liability of one private person to another. 

Q. What’s so surprising about that? 

A. It’s worth thinking about even as a matter of due process 
and Article III judicial power. But stop and think particularly 
about the Seventh Amendment. 

Q. No right of jury trial in admiralty. 

A. Good. But the Seventh Amendment hasn’t been treated as 
standing in the way of the Crowell result even when the admiralty 
answer wasn’t available. Administrative proceedings haven’t been 
regarded as “suits at common law.” ** 

Q. My, the Seventh Amendment might have been a major safe- 
guard against bureaucracy with a little different interpretation, 
mightn’t it? 

A. Don’t build it up too much. How many administrative ar- 
rangements can you think of that involve establishment of a 
money liability? 

Q. I’m still interested in what Crowell said Congress could not 
do. Isn’t that solid? 

A. Not very. So far as the case insists on trial de novo, it 
seems clear it has no germinal significance.*? Do you think it 
should have? 

Q. But Crowell also spoke of the right to have the independent 
judgment of a court on constitutional and jurisdictional facts. 
That’s important, isn’t it, even if the court is confined to the ad- 
ministrative record? 


“1 See, ¢.g., Wickwire v. Reinecke, 275 U.S. ror, 105-06 (1927); NLRB v. 
Jones & Laughlin Steel Corp., 301 U.S. 1, 48-49 (1937). The few cases are collected 
in Davis, ADMINISTRATIVE LAW 305-06 (1951). 

*3Sce, ¢.g., South Chicago Coal & Dock Co. v. Bassett, 309 U.S. 251, 257-58 
(1940); Davis v. Department of Labor, 317 U.S. 249, 256-57 (1942); Cardillo v. 
Liberty Mutual Ins. Co., 330 U.S. 469 (1947); Alabama Public Service Comm'n 
v. Southern Ry., 341 U.S. 341 (1951). And see Schwartz, Does the Ghost of 
Crowell v. Benson Still Walk?, 98 U. or Pa. L. Rev. 163 (1949). 
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A. It’s a right with very different implications. That was the 
right insisted on in the Ben Avon case ** on review of a state court 
decision, where of course it had to be rested solely on due process. 

The Ben Avon part of the Crowell holding was reaffirmed in 
1936, although in somewhat less rigorous form, in St. Joseph Stock 
Yards Co. v. United States.* That was a case coming from a 
three-judge district court involving a rate order of the Secretary 
of Agriculture under the Packers and Stockyards Act. The judg- 
ment sustaining the order was affirmed. But Chief Justice Hughes, 
prompted by the lower court’s expression of doubts, went out of 
his way to emphasize that an “independent judicial judgment on 
the facts” (which actually had been exercised) was constitution- 
ally necessary. He added, however, that such a judgment “does 
not require or justify disregard of the weight which may properly 
attach to findings upon hearing and evidence.” *® Justice Bran- 
deis, concurring in result with Justices Stone and Cardozo, thought 
that “no good reason exists for making special exception of issues 
of fact bearing upon a constitutional right.” ** He said: 


The supremacy of law demands that there shall be an opportunity 
to have some court decide whether an erroneous rule of law was applied; 
and whether the proceeding in which facts were adjudicated was con- 
ducted regularly. To that extent, the person asserting a right, whatever 
its source, should be entitled to the independent judgment of a court on 
the ultimate question of constitutionality. But supremacy of law does 
not demand that the correctness of every finding of fact to which the 
rule of law is to be applied shall be subject to review by a court. If it did, 
the power of courts to set aside findings of fact by an administrative 
tribunal would be broader than their power to set aside a jury’s verdict. 
The Constitution contains no such command.** 


QO. Where does the Ben Avon-Crowell-St. Joseph rule stand 
now? 


*3 Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287 (1920). The Ohio 
Supreme Court upheld a public utility rate established by the state utility com- 
mission, reversing the lower court on the ground that the state statute did not 
permit the court to make findings of fact on review and that the commission’s 
valuation of the utility’s property was not unreasonable as a matter of law. The 
Supreme Court reversed, holding that where confiscation of property is claimed 
due process requires an independent judicial judgment on the facts. (Brandcis, 
Holmes, and Clarke disse.1ting.) 

** 298 U.S. 38 (1936). 

*8 Id. at 53. 

“° Id. at 73. 

“7 Id. at 84. 
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A. Most commentators question its present vitality, at least 
in the field of civil liability.“ Certainly, the recent decisions on 
rate-making, to which the commentators point, reflect such altered 
views of the applicable constitutional restraints as to leave little 
room for the Ben Avon question to arise within its original field.*® 
The same thing is true in other areas of administrative action. 
Putting aside questions of personal liberty where the governing 
criteria are likely to be more rigorous, constitutionality, as dis- 
tinguished from statutory authority, will rarely turn upon the con- 
crete factual situation sought to be reviewed. 

Q. The Crowell case also has a dictum that questions of law, 
including the question of the existence of evidence to support the 
administrative decision, must be open to judicial consideration.” 
And you quoted Brandeis as saying that was necessary to the 
supremacy of law. Have those statements stood up? 

A. If I can speak broadly and loosely, I’ll say yes — they Aave 
stood up. 

Shutting off the courts from questions of law determinative of 
enforceabie duties was one of the things Yakus assumed that Con- 
gress could not do. To be sure, that was a criminal case; but 
there’s no reason to suppose the Court would have made a differ- 
ent assumption if the sanction had been civil. 

Q. How do you explain cases like Gray v. Powell,"' and NLRB 
v. Hearst Publications, Inc.?** Or, for that matter, O’Leary v. 
Brown-Pacific-Maxon, Inc.? * Didn’t these cases allow the agen- 
cies to make final determinations of questions of law? 


“®See, ¢.g., Davis, ADMINISTRATIVE Law 918-22 (1951); Benjamin, Judicial 
Review of Administrative Adjudication: Some Recent Decisions of the New York 
Court of Appeals, 48 Cor. L. Rev. 1, 27-32 (1948). 

#° See FPC v. Natural Gas Pipeline Co., 315 U.S. 575, 600 (1942); FPC v. Hope 
Natural Gas Co., 320 U.S. 591 (1944); New York v. United States, 331 U.S. 284 
(1947). 

However, the New York Court of Appeals has held itsclf bound by the Ben 
Avon principle until it is in terms repudiated by the Supreme Court. Staten Island 
Edison Corp. v. Maltbie, 296 N.Y. 374, 73 N.E.2d 705 (1947). And Massachusetts 
recently defined in Ben Avon terms the scope of review required by its own con- 
stitution. Lowell Gas Co. v. Department of Public Utilities, 324 Mass. 80, 84 
N.E.2d 811 (1949). 

8° 285 U.S. at 46, 49-50. 

81414 U.S. 402 (1942) (upheld administrative determination of the meaning 
of “producer” in the Bituminous Coal Act). 

52 422 US. 111 (1944) (upheld administrative determination of the meaning of 
“employees” in the Wagner Act). 

53 340 U.S. 504 (1951) (upheld administrative determination of the meaning of 
“arising out of and in the course of employment” in the Longshoremen’s Act). 
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A. That depends on how you define “law.” I think Professor 
Davis is right in saying that the term “law” in the first sentence 
I quoted from Justice Brandeis has to be read “as excluding the 
body of rules and principles that grow out of the exercise of ad- 
ministrative discretion” — at least while the rules are in process 
of crystallizing.™ 

In recent years we’ve recognized increasingly a permissible 
range of administrative discretion in the shaping of judicially en- 
forceable duties. How wide that discretion should be, and what 
are the appropriate ways to control it, are crucial questions in 
administrative law.** But so long as the courts sit to answer the 
questions, the spirit of Brandeis’ statement is maintained. And, 
since discretion by hypothesis is not law, the letter of it is not in 
question. 

Q. But it’s notorious that there are all kinds of administrative 
decisions that are not reviewable at all. Professor Davis devotes 
a whole fat chapter to “Nonreviewable Action” of administrative 
agencies.”® 

A. Administrative law is a relatively new subject Naturally 
there have been a number of ill-considered decisions. But if you 
look closely at Professor Davis’ cases you’ll find that almost all 
of them are distinguishable. Many of them don’t involve judi- 
cially enforceable duties of the complaining party at all. Others 
involve political questions, or administrative questions in the old- 
fashioned sense. Still others turn on this point of administrative 
discretion we were just talking about. The remainder were not 
themselves enforcement cases, and the opinions simply didn’t face 
up to the question whether the validity of ihe restriction on juris- 
diction should be judged as it would be in an enforcement pro- 
ceeding. 

Name me a single Supreme Court case that has squarely held 


54Sce Davis, ADMINISTRATIVE LAW 33-34 (1951). Note that § 10 of the Ad- 
ministrative Procedure Act does not provide for judicial review when “agency 
action is by law committed to agency discretion.” However, § 10(e) provides for 
the setting aside of agency action which constitutes an abuse of discretion. 60 
Stat. 243, § U.S.C. § roog(e) (1946). 

55 Similar yet distinct questions are involved in the problem of the appropriate 
scope of administrative discretion in devising remedies. See, ¢.g., Jacob Siegel Co. 
v. FTC, 327 U.S. 608, 611 (1946); FTC v. Ruberoid Co., 343 US. 470 (1952). 

56 Davis, ADMINISTRATIVE Law 812-67 (1951). 

57 See, e.g., Federal Radio Comm'n v. General Electric Co., 281 U.S. 464 (1930) ; 
Federal Radio Comm'n v. Nelson Bros. Co., 289 U.S. 266 (1933); FPC v. Idaho 
Power Co., 344 U.S. 17 (1952). 
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that, in a civil enforcement proceeding, questions of law can be 
validly withdrawn from the consideration of the enforcement 
court where no adequate opportunity to have them determined 
by a court has been previously accorded.** When you do, I’m go- 
ing back to re-think Marbury v. Madison."® 

Q. You put a lot of weight on the point of whether an enforce- 
able legal duty is involved, don’t you? 

A: Ve 


B. Criminal Defendants 


Q. You haven’t mentioned criminal defendants so far. I sup- 
pose that all you’ve said, and more, applies to them. They have 
a right to trial by jury that isn’t limited to offenses that were 
crimes at common law — and a lot of other specific guarantees, 
too. 
A. Well, the same basic point certainly ought to apply. I don’t 
believe that courts can be given criminal jurisdiction, and at the 
same time be told to exercise it in violation of the Constitution. 
Yakus, at least, went on that basis. It dealt directly with the 
scope of constitutional rights, with no nonsense about any ques- 
tion being foreclosed by the power to regulate jurisdiction. 





5° If a prior opportunity for review by a legislative court, such as the Tax 
Court, be regarded as adequate, the procedure for renegotiation of war contracts 
involves no such problem. Otherwise, it may. 

The renegotiation provisions often operate in invitum, without notice when 
the contract was made. In Lichter v. United States, 334 U.S. 742 (1948), the Court 
held that a federal district court could not redetermine excessive profits in an 
enforcement procecding brought by the United States, since the exclusive remedy 
was a petition for redetermination in the Tax Court. This left open the question 
whether the Tax Court's decision is reviewable either in a court of appeals or in 
an enforcement proceeding in the district court after the contractor has exhausted 
his prior remedies. Some of the issues in such cases, it should be noted, turn upon 
the exercise of discretion; but others involve clear questions of law. 

One court of appeals has read the statutes as foreclosing the usual review of 
Tax Court decisions. French v. War Contracts Price Adjustment Board, 182 F.2d 
560 (oth Cir. 1950). Another has found power to review a narrow group of con- 
stitutional and jurisdictional questions. See, ¢.g., Maguire Industries, Inc. v. Sec- 
retary of War, 185 F.2d 434 (D.C. Cir. 1950). The enforcement question seems not 
to bave been presented. See generally Braucher, The Renegotiation Act of 1951, 
66 Harv. L. Rev. 270, 305-12 (1952). 

5° Cranch 137 (U.S. 1803). 

®° Cf. § 10, Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. § 1009 (1946): 


Except so far as (1) statutes preclude judicial review or (2) agency action is 
by law committed to agency discretion — 

(b) . . . Agency action shall be subject to judicial review in civil or criminal 
proceedings for judicial enforcement except to the extent that prior, adequate, and 
exclusive opportunity for such review is provided by law. 
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Whether the courts define the rights too narrowly or too broadly, 
they are there to declare them — and whenever appropriate to 
overrule and re-declare. 

There is significance, moreover, in the conformities to the tra- 
ditional pattern of a criminal trial which Yakus assumed to be 
necessary as well as in the departures which it sanctioned. The 
departures were the withdrawal from the court or jury of certain 
questions of legislative fact and from the court of certain ques- 
tions of law. But these departures were sanctioned only because 
an alternative procedure had been provided which, in the exigen- 
cies of the national situation, the Court found to be adequate. The 
alternative procedure for the decision of the questions of law was 
in a court; and everybody assumed it had to be. 

Q. Does Yakus mark the maximum inroad on the rights of a 
criminal defendant to judicial process? 

A. No, unfortunately it doesn’t. We have to take account of 
two World War II selective service cases, Falbo v. United States,” 
and Estep v. United States. “By the terms of” the selective serv- 
ice legislation, as Justice Douglas put it in Estep, “Congress 
enlisted the aid of the federal courts only for enforcement pur- 
poses.” ** And so the question was sharply presented on what 
terms that could be done. 

The Court held in Falbo, with only Justice Murphy dissenting, 
that a registrant who was being prosecuted for failure to report 
for induction (or for work of national importance) could not de- 
fend on the ground that he had been wrongly classified and was 
entitled to a statutory exemption. 

Q. Doesn’t that pretty well destroy your notion that there has 
to be some kind of reasonable means for getting a judicial deter- 
mination of questions of law affecting liability for criminal punish- 
ment? All Congress has to do is to authorize an administrative 
agency to issue an individualized order, make the violation of the 
order a crime in itself, and at the same time immunize the order 
from judicial review. On the question of the violation of the order, 
all the defendant’s rights are preserved in the criminal trial, ex- 
cept that they don’t mean anything. 

A. Whoa! Falbo doesn’t go that far. In Estep, after the fight- 
ing was over, the case was explained — and perhaps it had ac- 
tually been decided — on the basis that the petitioner in failing 








*' 320 US. 549 (1944). 
62 327 US. 114, 119 (1946). 
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to report for induction had failed to exhaust his administrative 
remedies. Considering the emergency, the requirement that claims 
be first presented at the induction center was pretty clearly a 
reasonable procedure. 


Q. How about Estep? 

A. The petitioner there went to the end of the administrative 
road, and was indicted for refusing to submit to induction. The 
Court held that he was entitled to make the defense that the local 
board had “acted beyond its jurisdiction.” Justice Douglas, 
speaking for himself and Justices Reed and Black, said: 


The provision making the decisions of the local boards “final” means 
to us that Congress chose not to give administrative action under this 
Act the customary scope of judicial review which obtains under other 
statutes. It means that the courts are not to weigh the evidence to de- 
termine whether the classification made by the local boards was justified. 
The decisions of the local boards made in conformity with the regula- 
tions are final even though they may be erroneous. The question of 
jurisdiction of the local board is reached only if there is no basis in 
fact for the classification which it gave the registrant.®* 


Justices Murphy and Rutledge concurred specially on the 
ground that the Court’s construction was required by the Consti- 
tution. Justice Frankfurter thought the construction wrong but 


®3 7d. at 122-23. Justice Douglas had a footnote here saying, “That is the 
scope of judicial inquiry in deportation cases where Congress has made the orders 
of deportation ‘final.’” Query. See Lloyd Sabaudo Societa v. Elting, 287 US. 
329, 335-36 (1932); Kessler v. Strecker, 307 U.S. 22, 34 (1939); Bridges v. Wixon, 
326 US. 135 (1945). But cf. Heikkila v. Barber, 345 U.S. 229 (1953). 

The narrow scope of review which Justice Douglas describes was all that was 
given in Cox v. United States, 332 U.S. 442 (1947), another selective service case. 

In United States v. Spector, 343 U.S. 169 (1952), the Court upheld the con- 
viction of an alien for wilfully failing to make timely application for travel docu- 
ments necessary for his departure after a deportation order was issued. Justice 
Jackson dissented on the ground that the statute was unconstitutional, since it 
made the validity of the deportation order conclusive on the enforcement court. 
The majority refused to consider this objection on the ground that it had not 
been argued. 

In Heikkila v. Barber, the Court held that an alien who was at large after an 
order of deportation, and hence could not bring habeas corpus, was foreclosed also 
from getting a review of the order under § 10 of the Administrative Procedure 
Act, 60 Star. 243, 5 U.S.C. § 1009 (1946). Does this indicate that such an alien who 
failed to seek travel papers would be automatically a felon, regardless of the validity 
of the order of deportation? In such a case, at least, would not the criminal court, 
on proper objection, be bound to examine the order? 

To illustrate the importance of a prior administrative remedy, compare United 
States v. Ruzicka, 329 U.S. 287 (1946), with Stark v. Wickard, 321 US. 288 
(1944). See also Ewing v. Mytinger & Casselberry, 339 U.S. 594 (1950). 
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concurred on the ground that there were other errors in the trial. 
Justice Burton and Chief Justice Stone dissented. 

Q. Well, the holding in the end wasn’t such a departure after 
all, was it? 

A. Stop and think before you say that. 

Except for two Justices who are now dead, the whole Court 
dealt with the question as if it were merely one of statutory con- 
struction. Three Justices of the Supreme Court of the United 
States were willing to assume that Congress has power under 
Article I of the Constitution to direct courts created under Article 
III to employ the judicial power conferred by Article III to con- 
vict a man of a crime and send him to jail without his ever having 
had a chance to make his defenses.** No decision in 164 years of 
constitutional history, so far as I know, had ever before sanc- 
tioned such a thing. Certainly no such decision was cited. For 
these three didn’t even see it as a problem. There is ground to 
doubt whether the first three in the majority did either. 

Bear in mind that the three dissenters from the Court’s con- 
struction expressly recognized that the order of induction might 
have been erroneous in law. They said that the remedy for that 
was habeas corpus after induction. They seemed to say that the 
existence of the remedy of habeas corpus saved the constitution- 
ality of the prior procedure. That turns an ultimate safeguard of 
law into an excuse for its violation. And it strikes close to the heart 
to show that an order of induction was erroneous in law be destroyed if it were 
concluded that Congress might have made such an order a matter purely of the 
board’s discretion? Is the power to do that material if the Congress never exercised 
it? 

Because Congress might have excluded the courts altogether from the process 
of raising an army in crisis, would it follow that it also has the alternative of using 
them for the limited purpose of punishing as a civil crime a violation of a purely 
discretionary determination ? 

In criminal prosecutions of draft evaders during World War I, the question of 
the finality of the draft board’s classifications apparently did not arise. See Bell, 
Selective Service and the Courts, 28 A.B.A.J. 164, 167 (1942). However, the 
courts were in general agreement that habeas corpus would be granted after induc- 
tion where the classification was arbitrary or not based on substantial evidence. 
E.g., Arbitman v. Woodside, 258 Fed. 441 (4th Cir. 1919). See also cases collected in 
Bullock, Judicial Review of Selective Service Board Classifications by Habeas 
Corpus, 10 Geo. Wasn. L. Rev. 827, 829 n.7 (1942). There was some suggestion 
that a draftee could only obtain judicial review after induction. See United States 
ex rel. Roman v. Rauch, 253 Fed. 814 (S.D.N.Y. 1918). But see Angelus v. 
Sullivan, 246 Fed. 54 (2d Cir. 1917) (injunction against issuance of induction order 
denied because common law certiorari was available). 
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of one of the main theses of this discussion — that so long at least 
as Congress feels impelled to invoke the assistance of courts, the 
supremacy of law in their decisions is assured. 


VI. DENIAL oF JURISDICTION: WITHHOLDING FROM PLAINTIFFS 
AFFIRMATIVE GOVERNMENTAL AID 


Q. So much for defendants and prospective defendants. How 
about other kinds of plaintiffs? Have they any rights? 

A. Before we can even start dealing with that question, we’ll 
have to break it down into parts. An initial division which I find 
useful is between plaintiffs who are simply trying to get the Gov- 
ernment’s help, and those who are trying to protect themselves 
against extra-judicial governmental coercion — and whose claims 
thus reach much more closely to the foundations of liberty. Let’s 
take the first group first, breaking it into two sub-groups. 


A. Plaintiffs Wanting to Enforce Other Private Persons’ Duties 


Q. Do men have a constitutional right to judicial assistance 
against their fellow men? 

A. Very possibly, at least when rights of action have already 
accrued. The portal-to-portal cases illustrate one type of problem 
of this kind. You will remember that when Congress acted to 
deprive both state and federal courts of jurisdiction to entertain 
the bonanza claims under the Fair Labor Standards Act to which 
previous Supreme Court decisions ** had unexpectedly given rise, 
it was careful at the same time to outlaw the substantive liability.“ 

Q. Why was that necessary when no court was left with juris- 
diction to enforce the liability? 

A. A few district courts looked at it that way, but the courts 
of appeals were mostly perspicacious enough to see that a total 
denial of any remedy, in either the state or federal courts, was 
not a mere regulation of jurisdiction. They applied the Act only 
after they had satisfied themselves that the liability had been 
validly extinguished.* 


*® Tennessee Coal Co. v. Muscoda Local, 321 US. 590 (1944); Jewell Ridge 
Corp. v. Local No. 6167, 325 U.S. 161 (1945); Anderson v. Mt. Clemens Pottery 
Co., 328 U.S. 680 (1946). 

©¢ 61 Stat. 84 (1947), 29 U.S.C. §§ 251 et seg. (Supp. 1952). 

®" Battaglia v. General Motors Corp., 169 F.2d 254, 257 (2d Cir. 1948), followed 
in Addison v. Huron Stevedoring Corp., 2d Cir., March 20, 1953. In Seese v. 
Bethlehem Steel Co., 168 F.ad 58 (4th Cir. 1948), Chief Judge Parker approached 
the decision of the question by sustaining the section destroying the claim to back 
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Q. Then this is a clear case of plaintiffs who do have a con- 
stitutional right of access to a federal court with jurisdiction to 
pass on the merits of their claims, isn’t it? 

A. Not so fast. We can’t be sure of that. The Supreme Court 
never granted certiorari; and perhaps the courts of appeals’ deci- 
sions are to be explained on grounds of statutory construction, 
or more accurately of separability. Perhaps the courts were 
simply unwilling to believe that Congress would have wanted the 
withdrawal of jurisdiction to be effective if the substantive action 
were invalid. 

Q. You indicated that there was another type of case in this 
group. 

A. Yes. Congress hasn’t often tried to take away preexisting 
rights of action for judicial relief between private persons. The 
question is more likely to arise when a private plaintiff complains 
of the refusal of an administrative agency to make an order, fa- 
vorable to him, against another private person. 

A good illustration of this latter type is the situation in Crowell 
v. Benson® itself. Suppose the plaintiff complaining of the ad- 
ministrative decision in that case had been an employee denied 
an award instead of an employer called upon to pay one. Do you 
think the Court would have written the same opinion? 

Q. Why not? 

A. The employer in the actual case was being made to do 
something to his disadvantage. The employee in the supposed 
case simply failed to gain a hoped-for advantage. Do the two 
have an equal warrant to appeal to the courts? The employee, 
after all, couldn’t even prove the soundness of his claim to the 
agency created for his special protection. 

Haven’t you noticed how frequently the protected groups in an 
administrative program pay for their protection by a sacrifice of 
procedural and litigating rights? The agency becomes their cham- 
pion and they stand or fall by it. Does this phenomenon reflect a 
disregard or a recognition of the equities of the situation? © 
pay and then adding: “Whether the denial of jurisdiction would be valid if the 
provision striking down the claims were invalid is a question which does not arise.” 
Id. at 65. The cases are collected in Thomas v. Carnegie-Illinois Steel Corp., 174 
F.2d 711 (3d Cir. 1949). 

®8 See note 36 supra. 

© See, e.g., Amalgamated Utility Workers v. Consolidated Edison Co., 309 U.S. 
261 (1940). But cf. Parker v. Fleming, 329 U.S. 531 (1947). See Jaffe, The 


Individual Right to Initiate Administrative Process, 25 Iowa L. Rev. 485 (1940) ; 
Davis, ApmInisTRATIVE Law 460-64, 676-717 (1951). 
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Q. Ican see the force of that point if the employee were getting 
something he never had before — like a consumer under the Fed- 
eral Food, Drug, and Cosmetic Act. But the compensation sys- 
tem was imposed on longshoremen in lieu, at least in part, of 
prior rights of action at law and in admiralty. 

A. Yes, that does seem to make a difference. 

I wonder what you would think of Switchmen’s Union v. Na- 
tional Mediation Board.” There the union brought suit under the 
general federal question jurisdiction to set aside a Board order 
designating a rival union as the authorized collective bargaining 
representative. The union said the order was based on a mis- 
construction of the statutory provisions concerning the appropri- 
ate bargaining unit. But the Court collected from the silence of 
the statute an intention of Congress to preclude judicial review, 
and held that the alleged error of law could not be examined. 

Q. The order, I suppose, resulted in an enforceable duty of the 
employer to bargain with the designated union? 

A. Yes. 

Q. Then if the employer had been denied review, the case would 
have met the challenge with which you ended the last section? 

A. That’s right. And Justice Douglas’ opinion would apply to 
the employer just as readily as to the union. But you’d never 
gather from what he said a whisper of a suggestion that any special 
problem was involved. 

Q. I gather that the unsuccessful union did not come under 
any enforceable duty not to bargain? 

A. That’s right. All it lost was the liberty to bargain with an 
employer free from an enforceable duty not to bargain with it. 

Q. Then the case is a little lixe your supposititious inversion of 
Crowell v. Benson. But here the union’s interest actually seems 
more important than the employer’s. Don’t you think the denial 
of review is pretty significant? 

A. Not very. Opinions that don’t face up to their problems 
aren’t likely to have much growing power. 

Q. Well, you’ve got me all up in the air now. What’s the 
answer? 

A. I don’t think anybody, including the Supreme Court, has 
thought through to one. For present purposes we don’t need to 
exhaust the question of just what constitutional rights of access 
to courts there are in this kind of situation. Our main interest is 





70 320 US. 297 (1943). 
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in the question of the extent to which the power to control juris- 
diction is a power to impair these rights, whatever they may be. 
On this question I think you'll find that the answer here falls in 
with that in the remaining groups of problems. 


B. Plaintiffs Complaining About Decisions In Connection 
With Non-Coercive Governmental Programs 


Q. What’s the next group of problems? 

A. It’s really a miscellany rather than a group. It’s all the 
cases I can’t stop to talk about now if I’m going to avoid occupy- 
ing the field of administrative law entirely. Broadly, it’s the cases 
of plaintiffs complaining about governmental decisions which do 
not involve the direct coercion of private persons. 

More specifically, the group includes problems with respect to 
plaintiffs who are neither (a) trying to avoid becoming defendants, 
nor (b) complaining about a governmental decision concerning a 
judicially enforceable duty of another private person, mor (c) com- 
plaining about extra-judicial governmental coercion of themselves. 
For example, a plaintiff seeking review of a government contract- 
ing officer’s decision which he had agreed in the contract should 
be final.”* Or a plaintiff seeking some statutory benefit from the 
government. 

It’s perfectly obvious that final authority to determine even 
questions of law can be given to executive or administrative offi- 
cials in many situations not having the direct impact on private 
persons of a governmentally created and judicially enforceable 
duty, or of an immediate deprivation of liberty or property by 
extra-judicial action. These cases, by and large, are those falling 
in the third of Justice Curtis’ three classes in Murray’s Lessee.” 
Some such situations may rise to the dignity of a constitutional 
problem. But whatever the constitutional rights to judicial process 
of these plaintiffs may be, the power of Congress to impair them 
seems to involve no distinctive problems. The problems appear to 
be the same as those discussed in the next section. 


VII. DENIAL OF JURISDICTION: PLAINTIFFS COMPLAINING OF 
ExTRA-J UDICIAL GOVERNMENTAL COERCION 


Q. All right, then, now comes the sixty-four dollar question 
we’ve been avoiding. What happens if the Government is hurting 


71 United States v. Moorman, 338 U.S. 457 (1950). 
72 18 How. 272 (U.S. 1856); see note 26 supra. 
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people and not simply refusing to help them? Suppose Congress 
authorizes a program of direct action by Government officials 
against private persons or private property. Suppose, further, that 
it not only dispenses with judicial enforcement but either limits 
the jurisdiction of the federal courts to inquire into what the 
officials do or denies it altogether. 


A. Relief Under General Jurisdiction 


A. You sound as if you thought you finally had me in a corner. 
But after what we’ve been through the answer to this one is easy, 
isn’t it — so long as there is any applicable grant of general juris- 
diction? 

Obviously, the answer is that the validity of the jurisdictional 
limitation depends on the validity of the program itself, or the 
particular part of it in question. If the court finds that what is 
being done is invalid, its duty is simply to declare the jurisdictional 
limitation invalid also, and then proceed under the general grant 
of jurisdiction. 

Q. That can’t be as easy as you make it sound. Is that what 
the federal courts actually do? 

A. That’s what they’ve often done. 

Take the clearest case — an attempt by Congress to authorize 
the administrative imposition of infamous punishment. That, sub- 
stantially, is Wong Wing v. United States," one of the bulwarks 
of the Constitution. There Congress had directed that any Chinese 
person adjudged in a summary proceeding by any judge or United 
States commissioner to be in the country unlawfully should first 
be imprisoned at hard labor for not more than a year and then 
deported. In the exercise of its general jurisdiction in habeas 
corpus, the Court ordered the prisoners discharged from such im- 
prisonment — without prejudice of course to their detention ac- 
cording to law for deportation. 

In Lipke v. Lederer,”* the Court found that a payment required 
by the tax laws was actually a penalty enforceable only by the 
processes of the criminal law. It exercised general federal ques- 
tion jurisdiction to enjoin summary collection, in spite of the 
statute prohibiting injunctions against federal taxes. 

Q. In those cases the whole extra-judicial procedure was found 
unconstitutional. That’s an unusual situation. What if the party 





78 163 U.S. 228 (1896). 
™ asg US. 557 (1922). 
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simply says that the executive officers are proceeding erroneously 
in his particular case? 

A. If he has a constitutional right to have that question exam- 
ined in court, and the court has general jurisdiction, it can dis- 
regard any special jurisdictional limitation and go ahead and ex- 
amine it. 

That’s what the Court did, for example, in Ng Fung Ho v. 
White."* That case involved an administrative order to deport 
an asserted alien who claimed to be a citizen. On habeas corpus 
the Court held that the Due Process Clause entitled the claimant to 
a trial de novo and an independent judicial judgment on the issue 
of citizenship; and it directed the district court to give it to him. 
Crowell, you remember, relied on Ng Fung Ho. 

Q. Is Ng Fung Ho any more solid now than Crowell? 

A. On the trial de novo point, maybe not, if Congress tried ex- 
pressly to override it. Possibly not even on the other point. In 
recent years Ng Fung Ho has been cited for the proposition that 
judicial review may be a constitutional requirement, without sug- 
gesting that its scope includes an independent judgment on the 
facts.7° But I’d be surprised if the deportee claiming citizenship 
were ever denied, on the issue of citizenship, a review at least as 
broad as that called for, say, by Hughes’ formulation in St. 
Joseph.™ 

Q. What about a claim of citizenship by an applicant for ad- 
mission to the country? 

75 259 US. 276 (1922). 

76 See Estep v. United States, 327 U.S. 114, 120 (1946); Frankfurter, J., dis- 
senting in Stark v. Wickard, 321 U.S. 288, 312 (1944). 

7™7 But cf. Emergency Detention Act of 1950, § 111(c), 64 Strat. 1028, 
so U.S.C. § 821(c) (Supp. 1952): “The findings of the Board as to the facts, if 
supported by reliable, substantial, and probative evidence, shall be conclusive.” 
See Note, The Internal Security Act of 1950, 51 Cot. L. REv. 606, 646 et seq. 
(1951). 

For another problem akin to the alien problems about to be discussed, but 
touching the rights of citizens, consider passports. For years a passport was a 
mere facility and there was substance in the notion that its issuance rested in 
administrative discretion. But now going abroad without a passport may be a 
crime, and, apart from that, you can’t ordinarily get on board a foreign-bound 
boat or plane without one. See the pioneering decision in Bauer v. Acheson, 106 
F. Supp. 445 (D.D.C. 1952), holding that the revocation of the plaintiff’s 
passport by the Secretary of State without notice and hearing was “without 
authority of law.” See also Comment, Passport Refusals for Political Reasons: 


Constitutional Issues and Judicial Review, 61 Yate L.J. 171 (1952); Note, Pass- 
ports and Freedom of Travel: The Conflict of a Right and a Privilege, 41 Geo. L.J. 


63 (1952). 
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A. That’s an interesting present problem. If United States v. 
Ju Toy” is still law, the applicant for admission has no right to a 
de novo review of his claim of citizenship.” But lots of people 
have doubted whether Ju Toy could stand after Ng Fung Ho. 

The Ninth Circuit, in particular, doubts it, at least as to prior 
residents, and accords them a de novo inquiry into citizenship in 
habeas corpus.*® In 1940 Congress seemed to recognize the essen- 
tial justice of this position when it provided a special statutory 
procedure for a judicial determination of citizenship.*' The Sec- 
ond Circuit thought that this made it unnecessary to reexamine 
Ju Toy.®* But the Immigration and Nationality Act of 1952 abol- 
ished the statutory procedure.** And so, the question whether the 
Ninth Circuit is right about the scope of review in habeas corpus 
has taken on new importance, and is likely to come to a head soon. 

Q. But even admitted aliens have access to the courts on habeas 
corpus on the question of their right to enter or remain in the 
country, don’t they? 

A. Yes, although the scope of review, of course, falls short 
of trial de novo. Indeed, judicial review in exclusion and deporta- 
tion cases is one of the most impressive examples of the general 
point I am making, and currently provides a testing crucible of 
basic principle. 

The structure of review has been developed by the courts in the 
face of a statutory plan of administrative control which looked 
neither to their help nor interference. For years the statutes have 
provided that orders of the Secretary of Labor (now of the Attor- 
ney General) in these matters shall be “final.” 

Q. How then can aliens have any rights to assert in habeas 
corpus? I thought they came and stayed only at the pleasure of 
Congress. 

A. The Supreme Court seemed to think so, too, at first. In its 





78 198 US. 253 (1905). 

7° But cf. Chin Yow v. United States, 208 U.S. 8 (1908), per Holmes, J., in 
which the Court, after deciding that an applicant for admission claiming citizen- 
ship had been unfairly deprived by the administrative officers of access to evidence 
to prove his case to them, corrected the wrong by giving him a chance to prove the 
case to a court. 

8° Carmichael v. Delaney, 170 F.2d 239 (oth Cir. 1948). 

81 Nationality Act of 1940, § 503, 54 Stat. 1171, 8 U.S.C. § 903 (1946). 

83 United States ex rel. Chu Leung v. Shaughnessy, 176 F.2d 249 (2d Cir. 1949). 

83 See § 360(a), 66 Stat. 273, 8 U.S.C.A. § 1503(a) (Supp. 1952). The problem is 
discussed in Developments in the Law — Immigration and Nationality, 66 Harv. L. 
Rev. 643, 673-74, 744-45 (1953). 
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earliest decisions the Court started with the premise of plenary 
legislative power and on that basis seemed to be prepared to take 
the word “final” in the statutes literally and to decline any re- 
view whatever, even in deportation cases.** 

Before long, however, it began to see that the premise needed 
to be qualified — that a power to lay down general rules, even if 
it were plenary, did not necessarily include a power to be arbitrary 
or to authorize administrative officials to be arbitrary. It saw 
that, on the contrary, the very existence of a jurisdiction in habeas 
corpus, coupled with the constitutional guarantee of due process, 
implied a regime of law. It saw that in such a regime the courts 
had a responsibility to see that statutory authority was not trans- 
gressed, that a reasonable procedure was used in exercising the 
authority, and — seemingly also — that human beings were not 
unreasonably subjected, even by direction of Congress, to an un- 
controlled official discretion.® 





®*The Chinese Exclusion Case, 130 U.S. 581 (1889) (admission); Nishimura 
Ekiu v. United States, 142 U.S. 651 (1892) (admission); Fong Yue Ting v. 
United States, 149 U.S. 698 (1893) (deportation) ; Lem Moon Sing v. United States, 
158 U.S. 538 (1895) (admission); Li Sing v. United States, 180 U.S. 486 (1901) 
(deportation); Fok Yung Yo v. United States, 185 U.S. 296 (1902) (admis- 
sion) ; Lee Lung v. Patterson, 186 U.S. 168 (1902) (admission). 

85 The turning point was the Japanese Immigrant Case (Yamataya v. Fisher), 
189 U.S. 86 (1903), involving an immigrant taken into custody for deportation 
four days after her landing. After referring to earlier cases cited in note 84, supra, 
the Court said: 

But this court has never held, nor must we now be understood as holding, that 
administrative officers, when executing the provisions of a statute involving the 
liberty of persons, may disregard the fundamental principles that inhere in “due 
process of law” as understood at the time of the adoption of the Constitution. 
One of these principles is that no person shall be deprived of his liberty without 
opportunity, at some time, to be heard, before such officers, in respect of the 
matters upon which that liberty depends. . . . No such arbitrary power can exist 
where the principles involved in due process of law are recognized. 

This is the reasonable construction of the acts of Congress here in question, 
and they need not be otherwise interpreted... . An act of Congress must be 
taken to be constitutional unless the contrary plainly and palpably appears. Jd. 
at 100-01. 

Compare Justice Holmes’ formulation in Chin Yow, an admission case, supra 
note 79: “The decision of the Department is final, but that is on the presupposition 
that the decision was after a hearing in good faith, however summary in form.” 
208 US. at 12. 

For other deportation cases, see Low Wah Suey v. Backus, 225 U.S. 460, 468 
(1912); Zakonaite v. Wolf, 226 US. 272, 274-75 (1912); United States ex rel 
Bilokumsky v. Tod, 263 U.S. 149, 156-57 (1923); Bridges v. Wixon, 326 USS. 135, 
156 (1945). See also United States ex rel. Iorio v. Day, 34 F.2d 920 (2d Cir. 1929), 
and Whitfield v. Hanges, 222 Fed. 745 (8th Cir. 1915), both cited with approval 
in Lloyd Sabaudo Socicta v. Elting, 287 U.S. 329, 334-36 (1932). 

On admissions, see especially Justice Stone’s summary of the law in the Lloyd 
Sabaudo case, supra. See also Kwock Jan Fat v. White, 253 U.S. 454, 457-58 
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Under the benign influence of these ideas, the law grew and 
flourished, like Egypt under the rule of Joseph. Thousands of 
cases were decided whose presence in the courts cannot be ex- 
plained on any other basis.** But what the status of many of 
these cases is now is not altogether clear. 

Q. Why? 

A. There arose up new justices in Washington which knew not 
Joseph. Citing only the harsh precepts of the very earliest deci- 
sions, they began to decide cases accordingly, as if nothing had 
happened in the years between.** 

In the Knauff case, Justice Minton said that, “Whatever the 
rule may be concerning deportation of persons who have gained 
entry into the United States, it is not within the province of any 
court, unless expressly authorized by law, to review the determina- 
tion of the political branch of the Government to exclude a given 
alien.” ** Since Congress has never expressly authorized any court 
to review an exclusion order, this statement either ignores or ren- 
ders obsolete every habeas corpus case in the books involving an 
exclusion proceeding. 





(1920), where the Court in setting aside an order excluding a person claiming to be 
a citizen said: 

It is fully settled that the decision by the Secretary of Labor, of such a 
question as we have here, is final, and conclusive upon the courts, unless it be 
shown that the proceedings were “manifestly unfair,” were “such as to prevent a 
fair investigation,” or show “manifest abuse” of the discretion committed to the 
executive officers by the statute, Low Wah Suey v. Backus, ... or that “their 
authority was not fairly exercised, that is, consistently with the fundamental prin- 
ciples of justice embraced within the conception of due process of law.” Tang Tun 
v. Edsell, 223 U.S. 673, 681, 682. The decision must be after a hearing in good 
faith, however summary, Chin Yow v. United States . . . and it must find ade- 
quate support in the evidence. Zakonaite v. Wolf... . 


See generally Davis, ADMINISTRATIVE LAW 827-29 (1951); Developments in 
the Law — Immigration and Nationality, 66 Harv. L. Rev. 643, 671-76, 681-82, 
692-95 (1953), particularly the excellent discussion at pp. 671-76. 

®© See the hundreds of pages of decisions on the writ of habeas corpus in both 
admission and deportation cases listed under the heading Aliens in 3 Fen. Dic. 
137-457 (1940). 

®7 See United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950) (inter- 
preting the War Brides Act as permitting the wife of an American soldier to be 
excluded without a hearing for security reasons); Shaughnessy v. United States 
ex rel. Mezei, 345 U.S. 206 (1953). 

For the uncontrolled power to deport an alien enemy, even after the cessation 
of actual hostilities, see the five-to-four decision in Ludecke v. Watkins, 335 U.S. 
160 (1948). The frequently doctrinaire approach of the present Court to the 
general problem is sharply exposed in Harisiades v. Shaughnessy, 342 US. 580 
(1952) (suggesting that the power of Congress to specify grounds for deportation 
is without limit). 

88 United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 543 (1950). 
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On the procedural side, Justice Minton went so far as to say 
that, “Whatever the procedure authorized by Congress is, it is 
due process as far as an alien denied entry is concerned,” ® a 
patently preposterous proposition. 

Justice Clark repeated and applied both statements in the Mezei 
case.*° 

Q. Then we’re back where we started half a century ago? 

A. Ohno. The aberrations have been largely confined to ad- 
mission cases. In deportations, for the most part, the Court has 
adhered to the sound and humane philosophy of the middle period. 
In some respects it has even extended its applications.” 

What is happening is what so often happens when there has 
been a development in the law of which the judges are incom- 
pletely aware. Some decisions follow the earlier precedents and 
some the later, until the conflict of principle becomes intolerable, 
and it gets ironed out. 

Q. Do you mean to say that you don’t think there are any ma- 
terial differences between the case of an alien trying to get into 
the country and the case of one whom the Government is trying 
to put out? 

A. No. Of course there are differences in these alien cases — 
not only those simple ones but many others.*? But such differ- 


8° 238 US. at 544. 

%° Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206 (1953). 

®'In Kwong Hai Chew v. Colding, 344 U.S. 590 (1953), the Court decided 
that “for purposes of his constitutional right to due process,” the position of an 
alien seaman previously admitted for permanent residence and applying for re- 
admission after a four months voyage on an American vessel was to be “assimi- 
late[d] . . . to that of an alien continuously residing and physically present in 
the United States.” With his position thus assimilated, the Court held that the 
Constitution forbade it to construe the regulations permitting exclusion without 
a hearing for security reasons, under which Knauff and Mezei had been barred, 
as applying to him. 

In Wong Yang Sung v. McGrath, 339 U.S. 33, 48-51 (1950), the Court held 
that a hearing was “required by statute” within the meaning of § 5 of the Ad- 
ministrative Procedure Act, on the ground that unless the statute were construed 
to require such a hearing “there would be no constitutional authority for deporta- 
tion.” The actual case was that of a seaman who had overstayed his shore leave. 
The Court referred to earlier cases as holding, “under compulsion of the Con- 
stitution,” that a hearing is necessary “at least for aliens who had not entered 
clandestinely and who had been here some time even if illegally.” Cf. Heikkila v. 
Barber, discussed in note 93 infra. 

®2 For example, if the alicn is applying for admission, the force of his claim 
may vary according to whether he is coming for the first time or secking to resume 
a permanent residence previously authorized. If he is coming for the first time, 
it may make a difference whether he is a stowaway or in possession of a duly 
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ences are material only in determining the content of due process 
in the particular situation. What process is due always depends 
upon the circumstances, and the Due Process Clause is always 
flexible enough to take the circumstances into account. 

The distinctions the Court has been drawing recently, however, 
are of a different order. They are distinctions between when the 
Constitution applies and when it does not apply at all. Any such 
distinction as that produces a conflict of basic principle, and is 
inadmissible. 

Q. What basic principle? 

A. The great and generating principle of this whole body of 
law — that the Constitution always applies when a court is sitting 
with jurisdiction in habeas corpus. For then the court has always 
to inquire, not only whether the statutes have been observed, but 
whether the petitioner before it has been “deprived of life, liberty, 
or property, without due process of law,” or injured in any other 
way in violation of the fundamental law. 

That is the premise of the deportation cases,®* and it applies in 


authorized visa. If he has a visa, it may make a difference whether it is one for 
permanent residence or only for a temporary visit. If he is seeking to resume a 
previously authorized residence, it may make a difference whether he carrics a 
reentry permit, border crossing card, or other document purporting to facilitate 
reentry. 

Similarly, if the alien is resisting expulsion, the force of his claim may vary 
according to whether he entered legally or illegally. If he entered legally, it may 
make a difference whether he was duly admitted for permanent residence or came 
in only as a seaman, student, or other temporary visitor for business or pleasure. 

®3 See, in addition to the cases cited in notes 85 and 91 supra, Heikkila v. 
Barber, 345 U.S. 229 (1953). Speaking for the Court, Justice Clark there held 
squarely that judicial review in deportation cases is “required by the Constitution.” 
He said that “regardless of whether or not the scope of inquiry on habeas corpus 
has been expanded, the function of the courts has always been limited to the 
enforcement of due process requirements.” /d. at 236. 

It is to be observed that since the courts in habeas corpus have always enforced 
statutory requirements, too, Justice Clark must here be understood as saying that 
the Constitution gives the alien a right, among others, to have the statutes ob- 
served. The statement seems to apply equally to admission cases. 

The Court gave this sweeping declaration of the constitutional rights of aliens 
an ironical twist by turning it in the particular case against the alien. It said 
that since review in habeas corpus was required by the Constitution rather than 
by the statute, (the statute making deportation orders in terms “final”), the case 
was one in which the “statutes preclude judicial review” within the meaning of 
§ 10 of the Administrative Procedure Act. Hence a prospective deportee could 
not get review of an order for his deportation under that section, and since he had 
been set at large pending efforts to effectuate his removal he was for the moment 


without a remedy. 
Was it reasonable to read the statute as if Congress had said, “We wish to 
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exactly the same way in admission cases. The harsh early deci- 
sions announcing a contrary premise applied such a contrary pre- 
mise without distinction in both deportations and admissions. 
Indeed, Justice Minton cited early admission and deportation 
precedents indiscriminately in Knauff, without noticing that the 
principle which had compelled repudiation of the deportation 
precedents required repudiation also of the others.** 

That principle forbids a constitutional court with jurisdiction 
in habeas corpus from ever accepting as an adequate return to the 
writ the mere statement that what has been done is authorized by 
act of Congress. The inquiry remains, if Marbury v. Madison 
still stands, whether the act of Congress is consistent with the 
fundamental law. Only upon such a principle could the Court 
reject, as it surely would, a return to the writ which informed it 
that the applicant for admission lay stretched upon a rack with 
pins driven in behind his finger nails pursuant to authority duly 
conferred by statute in order to secure the information necessary 
to determine his admissibility. The same principle which would 
justify rejection of this return imposes responsibility to inquire 
into the adequacy of other returns. 

Granting that the requirements of due process must vary with 
the circumstances, and allowing them all the flexibility that can 
conceivably be claimed, it still remains true that the Court is 
obliged, by the presuppositions of its whole jurisdiction in this 
area, to decide whether what has been done is consistent with due 
process — and not simply pass back the buck to an assertedly 
all-powerful and unimpeachable Congress. 

Q. Would it have made any difference in Knauff and Mezei if 
the Court had said that the aliens were entitled to due process 


except from this broad grant of judicial review all cases in which a statute precludes 
judicial review, even where the statute does so unconstitutionally, and even though 
the courts for half a century have been according judicial review under the statute, 
saying as they did so that they were construing the statute to authorize such 
review in order to save its constitutionality” ? 

** Justice Minton cited Nishimura Ekiu and Fong Yue Ting, supra note 84, 
and Ludecke v. Watkins, supra note 87, three times each. At the end of one 
string of these citations, he included an unexplained “Cf. Yamataya v. Fisher,” 
supra note 85. Me cited no other alien cases. 

As will be seen from the cases in note 85, the earlier premise, in substance, had 
already been repudiated in admission as well as deportation cases. Justice Clark’s 
statement in Heikkila, supra note 93, that the function of courts in habeas corpus 
cases “has always been limited to the enforcement of due process requirements” 
makes this unmistakable. 
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and had got it, instead of saying that they weren’t entitled to’it 
at all? 

A. At least the opinions in that case might have been intellec- 
tually respectable. Whether the results would have been different 
depends upon subtler considerations. Usually, however, it does 
make a difference whether a judge treats a question as not properly 
before him at all, or as involving a matter for decision. 

Take Knauff, for example. Remember that the War Brides Act 
was highly ambiguous on the point in issue of whether exclusion 
without a hearing was authorized. If one approaches such a ques- 
tion on the assumption that it is constitutionally neutral, as 
Justice Minton declared it to be, it is at least possible to resolve 
the doubt as he resolved it. But if one sees constitutional over- 
tones, the most elementary principles of interpretation call for 
the opposite conclusion. Note how crucially important constitu- 
tional assumptions have been in the interpretation of statutes 
throughout this whole area. 

Again, take the facts of Mezei, in comparison with its dicta. The 
dicta say, in effect, that a Mexican wetback who sneaks success- 
fully across the Rio Grande is entitled to the full panoply of due 
process in his deportation.** But the holding says that a duly 
admitted immigrant of twenty-five years’ standing who has mar- 
ried an American wife and sired American children, who goes 
abroad as the law allows to visit a dying parent, and who then 
returns with passport and visa duly issued by an American consul, 
is entitled to nothing — and, indeed, may be detained on an island 
in New York harbor for the rest of his life if no other country can 
be found to take him. 

I cannot believe that judges adequately aware of the foundations 
of principle in this field would permit themselves to trivialize the 
great guarantees of due process and the freedom writ by such dis- 
tinctions. And I cannot believe that judges taking responsibility 
for an affirmative declaration that due process has been accorded 
would permit themselves to arrive at such brutal conclusions. 

Q. But that is what the Court has held. And so I guess that’s 
that. 


®5 “Tt is true that aliens who have once passed through our gates, even illegally, 
may be expelled only after proceedings conforming to traditional standards of 
fairness encompassed in due process of law.” 345 U.S. at 212. Compare the facts 
of The Japanese Immigrant Case, note 85 supra, Justice Jackson’s statement in 
Wong Yang Sung v. McGrath, note 91 supra, and the Court’s holding in Kwong 
Hai Chew v. Colding, note 91 supra. 


LIMITATION OF APPELLATE JURISDICTION 833 


‘A. No, it isn’t. 

The deepest assumptions of the legal order require that the 
decisions of the highest court in the land be accepted as settling 
the rights and wrongs of the particular matter immediately in con- 
troversy. But the judges who sit for the time being on the court 
have no authority to remake by fiat alone the fabric of principle 
by which future cases are to be decided. They are only the cus- 
todians of the law and not the owners of it. The law belongs to 
the people of the country, and to the hundreds of thousands of 
lawyers and judges who through the years have struggled, in 
their behalf, to make it coherent and intelligible and responsive 
to the people’s sense of justice. 

And so, when justices of the Supreme Court sit down and 
write opinions in behalf of the Court which ignore the painful 
forward steps of a whole half century of adjudication, making no 
effort to relate what then is being done to what the Court has done 
before, they write without authority for the future. The appeal to 
principle is still open and, so long as courts of the United States 
sit with general jurisdiction in habeas corpus, that means an ap- 
peal to them and their successors. 


B. In Default of Grants of General Jurisdiction 


Q. Well, maybe so and maybe not so. In any event, what I 
thought was the sixty-four dollar question turned out to be only 
the thirty-two dollar one. You’ve brought in general grants of 
jurisdiction, and everything you’ve just been saying depends on 
them. What if those grants didn’t exist? 

A. But they do exist. And although they don’t quite cover 
the waterfront, they take care of most of the basic situations. On 
the crucial matter of personal liberty, there is the habeas corpus 
statute we’ve just been talking about.** There are Sections 1346 
and 1491 of the Judicial Code to assure just compensation for 
the taking of private property.*’ And, passing other special pro- 
visions, there is Section 1331 for denials of constitutional rights 
generally.** The principal hole is the jurisdictional amount re- 
quirement there, which, I admit, may be a big one. 

Q. But suppose those statutes were repealed. Why wouldn’t 





96 28 U.S.C. § 2241 (Supp. 1952). 
®7 28 U.S.C. $§ 1346, 1491 (Supp. 1952). 
98 28 U.S.C. § 1331 (Supp. 1952). 


21794 O—58—pt. 1——-51 
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the executive department then be free to go ahead and violate 
fundamental rights at will? 

A. That’s a pretty unlikely situation, isn’t it? You’re sup- 
posing that two of the three branches of the federal government 
are going to gang up on the third. Congress would need the ex- 
ecutive arm to seize persons and property, if it were going to act 
on an important scale. And the executive arm could be checked 
by the courts unless Congress had repealed the general grants of 
jurisdiction. If both of them did get together, it wouldn’t be long 
before the voters had something to say, would it? 

Besides, what would be the practical incentive to act that way 
in any very great number of situations? Remember the Federalist 
papers. Were the framers wholly mistaken in thinking that, as 
a matter of the hard facts of power, a government needs courts 
to vindicate its decisions? Is there some new science of govern- 
ment that tells how to do it in some other way? 

Q. Granting all that, you can do a lot of things without courts, 
as the alien laws show. The problem can easily arise by deliberate 
action directed to an unpopular group, or even by inadvertence. 
Suppose Congress says flatly that no court shall have jurisdiction 
in such and such a situation, even in habeas corpus? 

A. The habeas corpus part of it would be in direct violation of 
the Constitution. Article I, Section 9, Clause 2. 

True, the Constitution does not explain what happens if the 
constitutional command is disobeyed. In Ex parte Bollman, 
Chief Justice Marshall said unequivocally that “the power to 
award the writ by any of the courts of the United States must 
be given by written law.” ® And in considering Section 14 of the 
Judiciary Act of 1789 as a source of jurisdiction he observed: 


It may be worthy of remark, that this act was passed by the first 
congress of the United States, sitting under a constitution that had 
declared “that the privilege of the writ of habeas corpus should not be 
suspended, unless when, in cases of rebellion or invasion, the public 
safety may require it.” Acting under the immediate influence of this 
injunction, they must have felt, with peculiar force, the obligation of 
providing efficient means by which this great constitutional privilege 
should receive life and activity; for if the means be not in existence, the 
privilege itself would be lost, although no law for its suspension should 





%° 4 Cranch 75, 93 (U.S. 1807). 
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be enacted. Under the impression of this obligation, they gave to all 
the courts the power of awarding writs of habeas corpus.’ 


However, where statutory jurisdiction to issue the writ obtains, 
but the privilege of it has been suspended in particular circum- 
stances, the Court has declared itself ready to consider the validity 
of the suspension and, if it is found invalid, of the detention.’ 
In such an event the courts at least may speak, though they may 
still be helpless to enforce their orders if they are defied.’ 

Q. Habeas corpus has a special constitutional position. But 
suppose Congress is in dead earnest about withdrawing general 
jurisdiction in a special class of cases arising under the Constitu- 
tion. Do you mean that it could only accomplish that by repealing 
Section 1331 in toto, on the theory that a mere amendment might 
be declared unconstitutional and the prior Section 1331 then left 
free to operate? Or that it couldn’t accomplish it even by a total 
repealer, since the repealer could be declared unconstitutional? 

A, Well, now, I’ll have to stall a little. Habeas corpus aside, 
I'd hesitate to say that Congress couldn’t effect an unconstitu- 
tional withdrawal of jurisdiction — that is, a withdrawal to effec- 


109 Td. at 94. 

101 Ex parte Milligan, 4 Wall. 2 (U.S. 1866). 

102 Cf. Taney, C.J., in Ex parte Merryman, 17 Fed. Cas. 153, No. 9487 (C.C.D. 
Md. 1861): 

I have exercised all the power which the constitution and laws confer upon me, 
but that power has been resisted by a force too strong for me to overcome. It 
is possible that the officer who has incurred this grave responsibility may have 
misunderstood his instructions, and exceeded the authority intended to be given 
him; I shall, therefore, order all the proceedings in this case, with my opinion, to 
be filed and recorded in the circuit court of the United States for the district of 
Maryland, and direct the clerk to transmit a copy, under seal, to the President of 
the United States. It will then remain for that high officer in fulfillment of his 
constitutional obligation to ‘take care that the laws be faithfully executed,” to 
determine what measures he will take to cause the civil process of the United 
States to be respected and enforced. 

See Rossiter, Tue Supreme Court AND THE COMMANDER-IN-CitIEF 18 ef Seq. 
(1951). 

The disgraceful effort of the Commanding General in Hawaii to prevent the 
District Court from entertaining a petition designed to test the validity of the 
purported suspension of the writ and the regime of martial law is recounted in 
McColloch, Now it Can Be Told: Judge Metzger and the Military, 35 A.B.A.J. 365 
(1949). See also Fairman, The Supreme Court on Military Jurisdiction: Martial 
Rule in Hawaii and the Yamashita Case, 59 Harv. L. Rev. 833 (1946); Armstrong, 
Martial Law in Hawaii, 29 A.B.A.J. 698 (1943); Anthony, Hawaiian Martial Law 
in the Supreme Court, 57 Yate L.J. 27 (1948); Duncan v. Kahanamoku, 327 US. 
304 (1946). But cf. King, The Legality of Martial Law in Hawaii, 30 Cauir. L. 
Rev. 599 (1942); Houston, Martial Law in Hawaii, A Defense of the War-Time 
Military Governor, 36 A.B.A.J. 825 (1950). 
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tuate unconstitutional purposes — if it really wanted to. But the 
Court should use every possible resource of construction to avoid 
the conclusion that it did want to. 

Q. That’s the second or third time you’ve said something like 
that. What basis for it have you? 

A. Sound principle. Our whole constitutional history shows 
that Congress generally doesn’t intend to violate constitutional 
rights, and a court ought not readily to assume any sudden de- 
parture. 

But there’s a deeper reason which follows from what we were 
saying a moment ago. In the end we have to depend on Congress 
for the effective functioning of our judicial system, and perhaps 
for any functioning. The primary check on Congress is the politi- 
cal check — the votes of the people. If Congress wants to frus- 
trate the judicial check, our constitutional tradition requires that 
it be made to say so unmistakably, so that the people will under- 
stand and the political check can operate. 

Q. But you still haven’t answered the question of what hap- 
pens if Congress does withdraw jurisdiction unmistakably or if, 
by inadvertence or whatever, there just isn’t any grant of juris- 
diction. 

A. One current situation may present that question. The 
present habeas corpus statute authorizes courts and judges to 
issue the writ only “within their respective jurisdictions.” Ahrens 
v. Clark '® held that the quoted language precluded the district 
court for the District of Columbia from inquiry into restraint in 
a New York district. This was held to be so even though the de- 
fendant Attorney General had issued the orders involved and had 
supervision of the custodians. And the defect was held to be 
one of jurisdiction which could not be waived. The Court re- 
served the question of possible application of this decision to 
persons held abroad and so not under restraint in any judicial 
district. 

Q. You mean that such persons might have no access to the 
writ at all? 

A. Exactly. But the Court of Appeals of the District of Co- 
lumbia considered any such conclusion inadmissible in the Eisen- 
trager case, and held that the action should be entertained regard- 
less. It said, without limitation to the habeas corpus problem, that 
the provisions of Article III “were compulsory upon Congress to 


108 335 U.S. 188 (1948). 
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confer the whole of the federal judicial power upon some federal 
court.” 74 

Q. I should think the government would have taken that case 
up. 

A. It did. But the victory it won was equivocal. The peti- 
tioners for the writ were German nationals, confined in Germany 
upon conviction of war crimes by a United States military com- 
mission in China. The Supreme Court held that, as enemy aliens, 
they had failed to state a case. But whether this was for the reason 
that their confinement was legal or, though illegal, irremediable, 
the opinion leaves obscure.’” Thus the position of a citizen im- 





104 Fisentrager v. Forrestal, 174 F.2d 961 (D.C. Cir. 1949). Judge Prettyman 
wrote: 


We think that if a person has a right to a writ of habeas corpus he cannot be 
deprived of the privilege by an omission in a federal jurisdictional statute. This 
conclusion follows from these premises. First. The right to habeas corpus is an 
inherent common law right. Second. The Federal Government cannot suspend the 
privilege, except when, in cases of rebellion or invasion, the public safety may so 
require. . . . Third. Congress could not effectuate by omission that which it could 
not accomplish by affirmative action. So, if the existing jurisdictional act be con- 
strued to deny the writ to a person entitled to it as a substantive right, the act 
would be unconstitutional. It should be construed, if possible, to avoid that result. 

It may be reasoned that “courts which are created by written law, and whose 
jurisdiction is defined by written law, cannot transcend that jurisdiction,” and 
that, therefore, a federal court has no jurisdiction outside that which is conferred 
by congressional enactment, a written law. It might be, theoretically at least, 
that in ordaining and establishing and conferring jurisdiction upon the inferior 
courts, Congress might omit mention of some case or cases arising under the 
Constitution or laws of the United States. In such event, the argument from the 
above-stated premise might be that the contestants in that controversy were de- 
prived of a forum for the adjudication of their dispute. We doubt that the affirma- 
tive conclusion to that proposition would be valid if the case concerned the 
authority of officials of the United States to act. It is established that a state court 
cannot inquire, upon petition for habeas corpus, into the validity of the confinement 
of a person held under the authority of the United States. Therefore, unless the 
federal jurisdiction statute be construed as co-extensive with governmental action 
by United States officials, such action outside the specifications of the statute would 
be wholly immune from judicial power; in other words, outside the necessity for 
compliance with the constitution. To state the proposition would seem to refute it. 

Moreover, the constitutional grant of judicial power to the Federal Government 
extends “to all Cases, in Law and Equity, arising under” the Constitution and laws 
of the United States and under the treaties made under its authority. And the 
Constitution further provides that the judicial power of the United States “shall 
be vested” in the Supreme Court and in such inferior courts as Congress may 
establish. It was held carly in our history that these provisions were compulsory 
upon Congress to confer the whole of the federal judicial power upon some federal 
court [citing Martin v. Hunter’s Lessee]. The Supreme Court has denied that it 
has jurisdiction to issue a writ upon petition of a person confined outside the 
United States. It follows that if the case presented by these appellants arises under 
the Constitution, laws or treaties of the United States, as it clearly does, jurisdiction 
to entertain it is in some district court by compulsion of the Constitution itself. 
Id. at 965-66. 

*°® Johnson v. Eisentrager, 339 U.S. 763 (1950). Cf. Ludecke v. Watkins, 335 


U.S. 160 (1948). 
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prisoned abroad who states a genuine challenge to the legality, or 
even the constitutionality, of his detention remains undecided.’ 


VIII. ConcLusIon 


Q. At least the Court in Eisentrager didn’t squarely accuse 
Congress of intending to leave constitutional rights without a rem- 
edy, where Congress hadn’t said that. But it ducked the ultimate 
question, just as you’ve done so far. 

A. I’ve given all the important answers to that question, haven’t 
I? I would have thought the rest was clear. Why, it’s been clear 
ever since September 17, 1787. 

' Q. Not tome. 

A. The state courts. In the scheme of the Constitution, they 
are the primary guarantors of constitutional rights, and in many 
cases they may be the ultimate ones. If they were to fail, and if 
Congress had taken away the Supreme Court’s appellate jurisdic- 
tion and been upheld in doing so,’” then we really would be sunk. 

Q. But Congress can regulate the jurisdiction of state courts, 
too, in federal matters. 

A. Congress can’t do it unconstitutionally. The state courts 
always have a general jurisdiction to fall back on. And the Su- 
premacy Clause binds them to exercise that jurisdiction in accord- 
ance with the Constitution. 





106 See Wolfson, Americans Abroad and Habeas Corpus: The Trap Begins to 
Close, 10 Fev. B.J. 69 (1948); Perlman, Habeas Corpus and Extraterritoriality: 
A Fundamental Question of Constitutional Law, 36 A.B.A.J. 187 (1950); Note, 
Habeas Corpus Protection Against Illegal Extraterritorial Detention, 51 Cov. L. 
Rev. 368 (1951). 

107 The vulnerability of the Supreme Court’s appellate jurisdiction to control 
by Congress has led recently to serious proposal of amendment of the Constitution. 
Initiated by the Association of the Bar of the City of New York, supported by 
former Justice Roberts and, after some conflict of views, by the American Bar 
Association, the suggestion is that Article III, Section 2, be amended to provide 
in substance that the Supreme Court shall have appellate jurisdiction in all cases 
arising under the Constitution of the United States. both as to law and fact, with 
such exceptions and under such regulations as the Court shall make. See 34 A.B.A.J. 
1072-73 (1948); Roberts, Now is the Time: Fortifying the Supreme Court’s In- 
dependence, 35 A.B.A.J. 1 (1944); 75 A.B.A. Rep. 116 (1950); Tweed, Provisions 
of the Constitution Concerning the Supreme Court of the United States, 31 
B.U.L. Rev. 1 (1951). On the opposite problem, sce Fite and Rubinstein, Curbing 
the Supreme Court — State Experiences and Federal Proposals, 35 Micu. L. Rev. 
762 (1937). 

How much danger is there that any sustained attack upon judicial review will 
take the form of a contraction of the Supreme Court’s appellate jurisdiction, 
leaving “inferior” federal and/or state courts to speak the final words? 
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Q. But the Supreme Court could reverse their decisions. 

A. Not lawfully, if the decisions were in accordance with the 
Constitution. Congress can’t shut the Supreme Court off from 
the merits and give it jurisdiction simply to reverse. Not, any- 
way, if I’m right that the implications of Estep were an aberra- 
tion, and that jurisdiction always is jurisdiction only to decide 


constitutionally. 
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PROVISIONS OF THE CONSTITUTION CON- 
CERNING THE SUPREME COURT OF 
THE UNITED STATES* 


HARRISON TWEED** 


INTRODUCTION 


Notwithstanding the title, this is not an attempt to tell the story of 
the drafting of the Constitution or even of those parts of it which con- 
cern the judiciary. My purpose is much narrower. It is to discuss the 
power of the Supreme Court of the United States to set aside 
legislation on the ground that it violates a provision of the Constitution. 
Most people, including many lawyers, would think that there is not 
much to discuss and that the Constitution clearly gives the Supreme 
Court absolute jurisdiction to invalidate an act of Congress or of a 
state legislature as unconstitutional. There are comparatively few who 
recognize that under the express words of the Constitution and a flat 
decision of the Supreme Court' Congress can largely, if ngt entirely, 
deprive the Court of this jurisdiction. The reason for the lack of general 
recognition of this constitutional right is that Congress has only once 
directly exercised that power. 

An article which appeared in October, 1946, in the Record, published 
by The Association of the Bar of the City of New York, entitled “In 
Time of Peace Prepare for War,” suggested certain amendments to 
the Constitution to strengthen the Supreme Court and to protect its 
position against attack by Congress. It recommended that a time when 
there is no political or other controversy on the point is the appropriate 
moment for intelligent and non-partisan action. These amendments 
have, in substance, been approved by The Association of the Bar of 





*The Gasper G. Bacon lectures, delivered at Boston University on November 
13, 14 and 15, 1950. 

**A B., Harvard, 1907, LL.B. Harvard 1910; President of National Legal Aid 
Society; Member American, New York State, County and City Bar Associations ; 
President of the American Law Institute. 

"Ex parte McCardle, 7 Wall. 506 (1868). 
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the City of New York, the New York State Bar Association and the 
American Bar Association. 

The most fundamental of these amendments fixes beyond change 
by Congress or otherwise, save by further constitutional amendment, 
the power of the Supreme Court, acting by a majority, to declare void 
legislation which in the judgment of the Court is in conflict with the 
Constitution. It is to this proposed amendment that attention will, 
for the most part, be directed. 

Another suggested amendment fixes the number of the Court at 
nine, thus eliminating the risk that Congress on its own initiative or 
under the leadership of the executive might increase the number for 
purposes of creating a majority in sympathy with congressional policies. 
This, as things now stand, Congress has the right to do—to any figure 
it may fancy. 

The other proposed amendments are designed to assure efficiency, 
morale and independence. One calls for compulsory retirement at the 
age of seventy-five and the other disqualifies any member of the Court 
as a candidate for President or Vice President until five years after 
retirement or resignation from the bench. 

The arguments for and against these proposals will be stated in the 
third part of this article. The first and second parts will deal with the 
drafting of the Constitutional provisions and their interpretation and 
the attitude of Congress and the country towards the Court from time 
to time. Some of the historical discussion will seem elementary to 
lawyers but may not be familiar to others. 


I. 


THE DRAFTING OF THE CONSTITUTIONAL PROVISIONS 
AND THEIR INTERPRETATION 


It is probably permissible to refresh memories of the setting in which 
the Constitution was framed. Everybody knows about the Boston 
Massacre, the Tea Party and the disorders in New York which followed 
the harshness of Parliament and led to even greater harshness. In 
September, 1774, the First Continental Congress assembled in Philadel- 
phia, where only Georgia was unrepresented. A decision was im- 
mediately reached to stop all imports and, within a year, all exports. 
There was also a resolution by which the Continental Congress ap- 
proved the opposition of Massachusetts to the recent acts of Parliament 
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and declared that if force should be used by Great Britain ‘all America 
ought to support” resistance. In 1775 Parliament declared Massa- 
chusetts in rebellion and offered the Crown the resources of the Em- 
pire to suppress the revolt. Paul Revere rode on the night of April 19, 
1775, and the next day the Battle of Concord was fought. 

Thomas Paine’s pamphlets, arguing that independence was essential, 
aroused the spirit of the people and informed them of the principles 
involved. Chief among them was the doctrine of a higher or natural 
law, as expounded in England at the time of Magna Carta, which 
justified resistance to the British in any form or manner. 

At the meeting of Congress in June, 1776, Richard Henry Lee of 
Virginia moved a resolution for independence which John Adams sec- 
onded. A committee of five, with Thomas Jefferson as draftsman, 
prepared a formal declaration of independence which was adopted on 
July 2 and proclaimed on July 4. It was more than a defiant declaration. 
It expressed the philosophical basis upon which the country was pre- 
pared to stand and go forward. Because some have forgotten and he- 
cause those who remember will welcome repetition, I quote the fol- 
lowing : 

“We hold these truths to be self-evident, that all men are created 
equal, that they are endowed by their Creator with certain un- 
alienable Rights, that among these are Life, Liberty and the pur- 
suit of Happiness.—That to secure these rights, Governments are 
instituted among Men, deriving their just powers from the con- 
sent of the governed,—That whenever any Form of Government 
becomes destructive of these ends, it is the Right of the People 
to alter or to abolish it, and to institute new Government, laying 
its foundation on such principles and organizing its powers in 
such form as to them shall seem most likely to effect their Safety 
and Happiness.” 


The surrender of Cornwallis at Yorktown in 1781 practically ended 
the war, although no treaty of peace was signed until 1783. Following 
the peace the several states, each in its own way and against varying 
degrees of opposition, proceeded to provide local government and to 
regulate ownership of land, taxation and education. There was, how- 
ever, a general sense of frustration on account of the lack of a national 
government. The Articles of Confederation of March, 1781, were 
feeble and inadequate. There was no national executive and there were 
no national courts. The only legislature was the Continental Congress, 
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consisting of one house in which each state had a single vote. As has 
been written: 


“The American people still had to show that they possessed 
a genuine capacity for self-government—for making a success 
of their republic. They still had to show that they could solve the 
problem of imperial organization. They had not yet proved it. 
Their ‘league of friendship’ seemed to be turning into a league 
of dissension. Their Congress was sinking into utter contempt. 
The quarrels among the states were growing positively dangerous.”* 


There was good fortune in two features of the situation. One was 
that the Articles of Confederation were thoroughly defective and clear- 
ly inadequate. No mere tinkering with them could suffice. The other 
was that a serious commercial depression began in 1786. Only a real 
crisis could have made a powerful central government acceptable to 
those who believed so strongly in local government and the importance 
of the states. The desperateness of the situation cannot be exaggerated. 

It was largely the audacity and eloquence of Alexander Hamilton 
which in 1786 led to a call upon the states to appoint commissioners 
to meet in Philadelphia to take action “to render the Constitution of 
the Federal government adequate to the exigencies of the Union.” After 
appropriate protestation, Congress supported the plan and the legisla- 
tures of all the states, except Rhode Island, elected delegates to the 
Convention. It is interesting that although a state could send as many 
delegates as it liked, each state had only one vote. And it was fortunate 
that economy restricted the number so that only fifty-five men in all 
attended. At the close only thirty-nine were present. No full report 
of the debates was preserved, but the journals kept by members—and 
particularly by Madison—show the high order of the discussion. 

Almost everyone is familiar with the names of the more active mem- 
bers of the Convention—Madison, Hamilton, Washington, Franklin, 
Jay and Morris. It is not so often remembered that Jefferson was 
abroad, that Patrick Henry refused election and that the radicals Tom 
Paine, Sam Adams and Christopher Gadsden had not been selected 
by their respective states. On the whole, the members of the Con- 
vention were of the well-to-do, if not the aristocratic, part of the 
population. But there were among them those who held more democratic 
ideas. Perhaps the unusual, if not unique, feature of the Convention 





*Nevins & ComMMAGER 116. 
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was the extent to which the points of view and the debates were inspired 
by a knowledge of political philosophy and an insistence upon sound 
principles of government. 

It was fundamental throughout the deliberations of the Convention 
that the government to be established was to be one limited by a 
written constitution. No one had any such reverence for the govern- 
ment of the mother country as to incline him towards an unwritten 
constitution as a framework of government. And it was to be an 
essential part of the new government that it should be a representative 
republic rather than a people’s direct democracy. If there are to be 
regrets that the precise plans of the Founding Fathers have not been 
followed through the years, one of them must be that the theory that 
men are to be elected to legislative office on the basis of ability to handle 
problems according to their own wise judgment has been discarded, 
so that today legislators are elected chiefly because the platform of their 
party pleases the people and they will comply with it in order to assure 
re-election. 

The gravest problem which faced the Convention was the achieve- 
ment of a national government which would have the necessary power 
and yet be acceptable to the advocates of states’ rights. An example 
of the sound and philosophic judgment of the Convention is disclosed 
in the initial determination that the powers of the national govern- 
ment must be expressly stated because the states were to lose the 
powers the new government was to have. The rest of the usual powers 
of government were to remain with the states and did not require 
enumeration. It was also early agreed that there should be three dis- 
tinct branches of government, pursuant to the conception that each 
would restrain and counterbalance the others and that none could 
dominate.® 





*The arrangement has been summed up in Nevins & CoMMAGER: 

“Each of the three branches was independent and co-ordinate, and yet cach 
was checked by the others. Congressional enactments did not become law until 
approved by the President; the President in turn had to submit many of his 
appointments and all of his treaties to the Senate and might be impeached and 
removed by Congress. The judiciary was to hear all cases arising under the laws 
and the Constitution and, therefore, had a right to interpret both the fundamental 
law and the statute law. But the judiciary were appointed by the President and 
confirmed by the Senate, while thcy, too, might be impeached by Congress. Since 
the Senators were elected by the state legislatures for six-year terms, since the 
President was chosen by an electoral college, and since the judges were appointed, 
no part of the government was exposed to direct public pressure except the lower 
house of Congress. Moreover, officers of government were chosen for such 
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In achieving a national government, the decision to set up a legis- 
lature of two branches was essential and went far to reconcile the 
differences which otherwise would have arisen between large and small 
states. Of much more—indeed primary—importance was the funda- 
mental decision which has been called the kingpin of the Constitution, 
that the Federal government should not attempt to operate through the 
state governments but should operate directly on the individual citizens 
themselves. Without this there would have been no nation at all. 
This was accomplished by that brief paragraph in Article VI, stating: 


“This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 


There remained the question whether nine of the thirteen states 
would ratify. Before the end of 1787 Delaware, Pennsylvania and 
New Jersey had done so. But there was still grave doubt whether 
Massachusetts, New York and Virginia would follow. The ninth 
state, New Hampshire, ratified on June 21, 1788. 

Enough—probably too much—of background. It is extraordinary 
how little discussion there was about the Supreme Court either in the 
Constitutional Convention or in the ratifying conventions. Such as there 
was concerned mostly the original jurisdiction of the Court. As time 
has passed, the importance of that jurisdiction of the Court has be- 
come less and less and for us it is entirely irrelevant. 

Article III of the Constitution deals with the judiciary. It contains 
less than 400 words as compared with 3,000 in the preceding articles 


covering the legislative and the executive. Section 1 of Article III 
reads: 


“The judicial Power of the United States, shall be vested in 
one supreme Court, and in such inferior Courts as the Congress 
may from time to time ordain and establish. The Judges, both of 
the supreme and inferior Courts, shall hold their Offices during 
good Behaviour, and shall, at stated Times, receive for their Serv- 


ices, a Compensation, which shall not be diminished during their 
Continuance in Office.” 





a wide variety of terms, ranging from life to two years, that a complete change 
in personnel could not be effected except by revolution.” p. 30 
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The first paragraph in Section 2 reads as follows: 


“The judicial Power shall extend to all Cases, in Law and Equity, 
arising under this Constitution, the Laws of the United States, 
and Treaties made, or which shall be made, under their Au- 
thority ;—to all Cases affecting Ambassadors, other public Ministers 
and Consuls ;—to all Cases of admiralty and maritime Jurisdiction ; 
—to Controversies to which the United States shall be a Party ;— 
to Controversies between two or more States;—between a State 
and Citizens of another State; between Citizens of different States, 
—between Citizens of the same State claiming Lands under Grants 
of different States, and between a State, or the Citizens thereof, 
and foreign States, Citizens or Subjects.” 


The second paragraph says that “In all Cases affecting Ambassadors, 
other public Ministers and Consuls, and those in which a State shall 
be a Party, the supreme Court shall have original Jurisdiction.” It 
goes on to say, and these are the important words: 


“In all the other Cases before mentioned, the supreme Court shall 
have appellate Jurisdiction, both as to Law and Fact, with such 
Exceptions, and under such Regulations as the Congress shall 
make.” 


The only other words in the original Constitution which even in- 
directly affect the power of the Supreme Court are those in Section 4 
of Article II, which read: 


“The President, Vice President and all civil Officers of the United 
States, shall be removed from Office on Impeachment for, and 
Conviction of, Treason, Bribery, or other high Crimes and Mis- 
demeanors.” 


Looking at the words of the Constitution and asking the question 
whether they give the Supreme Court power to invalidate acts of Con- 
gress as unconstitutional, two things are clear. 

First, the provisions do not expressly—but may, impliedly—give that 
power. 

Second, if they do give that power it is nevertheless subject to 
“such exceptions, and under such regulations as the Congress shall 
make.” 

Clearly, there is no express statement giving the Court appellate 
jurisdiction on all questions concerning constitutionality of legislation 
and thus giving the power to declare acts of Congress void. But it is 
generally admitted that this jurisdiction and power are to be implied. 
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Otherwise Congress would have acquired the same arbitrary power 
that Parliament had, and the consistency of its legislation with the pro- 
visions of the Constitution would have been purely a matter of the 
conscience and common sense of Congress. Very clearly, the Constitu- 
tional Convention did not intend any such situation as that. 


The drafters of the Constitution were as anxious to prevent tyranny 
through a legislative body as through a monarch. Many of them had 
pondered Rousseau’s question, “But if great princes are rare, how 
much more so are great legislators?’ They had read Locke and 
Montesquieu and learned that a legislature designed to limit the power 
of a sovereign executive must itself be kept within bounds. Even 
Jefferson, sailing for Europe shortly before the Constitutional Con- 
vention, wrote: “One hundred and seventy-three despots would surely 
be as oppressive as one. ... An elective despotism was not the govern- 
ment we fought for.” He knew that the anti-British feeling in this 
country was directed as much at Parliament as at the King and that 
the people wished to do away with arbitrary power in anybody’s hands. 

The question of judicial versus legislative supremacy had been recog- 
nized and vehemently debated in the separate states before the Consti- 
tutional Convention. The strongest support for what has been called 
the unique doctrine of judicial supremacy was found in the American 
tradition of a written Constitution defining the powers of the different 
instrumentalities of government. The Mayflower Compact which was 
made on the landing of the Pilgrims in 1620 is sometimes called the 
first constitution in America, although the nature of that instrument 
hardly warrants the statement. A few years later, in 1639, Connecticut 
adopted as its political plan the so-called Fundamental Orders of Con- 
necticut. These and other similar documents furnished the basis for a 
tradition that the framework of government should be in a written 
instrument. It was a logical next step that the instruments should 
contain a statement of the relative powers of the different instrumental- 
ities of government. Another step was necessary to designate the 
instrumentality of government which should have the right to interpret 
the extent of the respective powers of the departments as stated in 
the written instrument. 

Obviously, most of those who attended the Constitutional Convention 
recognized the existence and importance of the problem whether the 
ultimate power of interpretation should rest in Congress as the legislative 
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body or be put in the hands of the judiciary with the right to decide 
whether or not Congress or the executive had transgressed the limit 
of their powers as defined by the Constitution. Although it is the 
general and better opinion that the Convention intended that the Su- 
preme Court should have the power to interpret the Constitution,* there 
are those who disagree.® 

There is the intermediate position that the Founding Fathers in- 
‘tentionally left the question open. Thus, William Draper Lewis, in 
“Interpreting the Constitution,” says that “Many reasons have heen 
advanced for this omission, but no valid excuse. The matter was vital 
and they neglected it.” He adds: 


“There is one explanation of this failure by the Convention to act 
that 1 submit with diffidence. It is that there existed among the 
leaders the fear that, should the matter be seriously argued in 
the Convention with an insistence on a definitive decision, the Con- 
stitution’s adoption by the Convention or its adoption by the people 
of the several States would be jeopardized because it would create 
a long wrangle over who should be the final interpreter, the Con- 
gress, the Supreme Court, or some body especially created for that 
purpose. Perhaps also there was the belief that if nothing were said 
the Supreme Court or the Congress would become the ultimate 
arbitrator, either of these solutions being satisfactory to the more 
federal-minded members. If there is anything in the fear which 
I have postulated, we can excuse their ‘sin of omission’ and turn 
to events which have embodied in our unwritten Constitution 
the rule that the authoritative interpreter of the written Consti- 
tution is the Supreme Court.” (p. 12) 


We shall never know exactly what the Founding Fathers had in 
their heads or exactly what they intended by what they put on paper. 
The same thing is true to a lesser extent as to the people of the states 
who elected the members of the state conventions which ratified the 
Constitution. But, as to the latter, it would seem that they must have 
been aware not only of the problem but also of the answer in favor 
of judicial supremacy given by some of those most active in the Consti- 
tutional Convention. The Federalist, written and distributed anony- 





*SAMUEL MorIsON, THE GRowTI! OF THE AMERICAN Repustic, Vol. I, p. 80; 
Cuartes A. Bearp, THE SuPREME CourT AND THE ConsTITUTION; A. C. Mc- 
LAUGHLIN, THE CourRTS, THE CONSTITUTION AND THE Parties; Epwin_ S. 
Corwin, THE Doctrine oF JupicraL Review. 

*Ropert K. Carr, DEMOCRACY AND SupREME CourRT; THE SUPREME CouRT AND 
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mously, but actually the work of Jay, Madison and Hamilton, contains 
a definite statement that the Constitution established judicial supremacy. 
And the Federalist was ‘read by most of those whose votes or voices 
would count. 


Partly for its pertinence in that connection, and partly for the clearness 
of its reasoning, I will quote from No. 78 of the Federalist, which was 
written by Alexander Hamilton: 


“Some perplexity respecting the rights of the courts to pro- 
nounce legislative acts void, because contrary to the constitution, 
has arisen from an imagination that the doctrine would imply a 
superiority of the judiciary to the legislative power. It is urged 
that the authority which can declare the acts of another void, must 
necessarily be superior to the one whose acts may be declared 
void. As this doctrine is of great importance in all the American 
constitutions, a brief discussion of the ground on which it rests 
cannot be unacceptable. 


“There is no position which depends on clearer principles, than 
that every act of a delegated authority, contrary to the tenor of the 
commission under which it is exercised, is void. No legislative 
act, therefore, contrary to the Constitution, can be valid. To deny 
this, would be to affirm, that the deputy is greater than his princi- 
pal; that the servant is above his master; that the representatives 
of the people are superior to the people themselves; that men 
acting by virtue of powers, may do not only what their powers 
do not authorize, but what they forbid.” 


Hamilton goes on to state his premise that it is not to be supposed 
“that the Constitution could intend to enable the representatives of the 
people to substitute their will for that of their constituents,” but rather 
it is to be supposed that the courts were designed so as to keep the 
legislature “within the limits assigned to their authority.” He adds: 


“Nor does this conclusion by any means suppose a superiority 
of the judicial to the legislative power. It only supposes that the 
power of the people is superior to both; and that where the will 
of the legislature, declared in its statutes, stands in opposition to 
that of the people, declared in the Constitution, the judges ought 
to be governed by the latter rather than the former. They ought to 
regulate their decisions by the fundamental laws, rather than by 
those which are not fundamental.” 


Going back to the provision in the Constitution making the appellate 
jurisdiction of the Supreme Court subject to “such exceptions, and 
under such regulations as the Congress shall make”: It is extraordinary 
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how little attention has been paid to these words either before or when 
they were written into the Constitution or at any time since then. 
There have been suggestions that they were intended to give Congress 
a regulatory rather than a restrictive power. But there seems to be 
nothing in the records of the Convention or in the Federalist to fully 
sustain the suggestion. It is true that Hamilton suggested in one of 
the Federalist papers that they were inserted because of the fear that 
under the power to review judgments of state courts, “both as to law 
and fact,” the Supreme Court might encroach upon the treasured right 
to trial by jury. But towards the end of No. 81 he indicated that the 
provision was inserted as a sort of compromise in order to assure ap- 
proval of the Article concerning the judiciary. He said: 


“To avoid all inconveniences, it will be safest to declare general- 
ly, that the Supreme Court shall possess appellate jurisdiction both 
as to law and fact, and that jurisdiction shall be subject to such 
exceptions and regulations as the national legislature may pre- 
scribe. This will enable the government to modify it in such a 
manner as will best serve the ends of public justice and security. 


“This view of the matter, at any rate, puts it out of all doubt 
that the supposed abolition of the trial by jury, by the operation of 
this provision, is fallacious and untrue.” 


In any event, we must take the Supreme Court at its word and 
concur in its decision in Ex parte McCardle,* that under this clause 
Congress may take away from the Court jurisdiction to hear and decide 
an appeal involving the constitutionality of an act of Congress. This 
certainly means that Congress may include in a statute a provision that 
the Supreme Court shall not have appellate jurisdiction to consider 
its validity under the Constitution. If that be so, the further question 
whether Congress may legislate a blanket elimination of the appellate 
jurisdiction of the Court on the question of the constitutionality of acts 
of Congress is practically unimportant. And it is not relevant to con- 
sider here the possibilities of other and even more radical action which 
Congress might take under this clause of the Constitution. 

In 1800 the two political parties were the Federalists—of whom the 
leader, intellectually at least, was Alexander Hamilton—and the Re- 
publicans—sometimes called the anti-Federalists, led by Thomas Jeffer- 
son. The Presidential term of John Adams, a Federalist, expired on 
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March 4, 1801, and he was to be succeeded by Jefferson. The Chief 
Justice—Ellsworth—a Federalist sympathizer, resigned before the end 
of Adams’ presidency. The first selection for a successor was former 
Chief Justice Jay. He declined the appointment. This was typical 
of the lack of respect for the position. Both Patrick Henry and William 
Cushing had previously refused to serve. The lack of standing of the 
Court is evidenced by the fact that when the national capitol was 
built quarters for the Court were overlooked and it was relegated to 
a small room in the basement. John Marshall, who was then serving 
as Secretary of State, was the next selection. He took his seat on 
February 4, 1801. 

The new Jeffersonian administration was not loath to quarrel with 
the judiciary. The Judiciary Act of 1789, and particularly the twenty- 
fifth section of it, was designed to give the Federal judiciary a 
standing and jurisdiction distasteful to the Jeffersonians. And the 
conduct of the judges had rendered them vulnerable. For one thing, 
Chief Justice Jay had proclaimed the doctrine of common law crime, 
meaning crime as defined by the common law of England but not 
specified in any statute in this country. The doctrine became more and 
more unpopular until finally rejected by the Supreme Court in 1812. 
Furthermore, the judges had shown extreme severity in the enforcement 
of the Sedition Act, and had used distinctly unjudicial language in 
alluding to the political beliefs of the Republicans. Justice Samuel 
Chase of the Supreme Court, later to be tried on impeachment charges, 
was perhaps the chief offender when sitting as a trial judge on circuit. 
The anti-Federalists were loud in their recriminations. Beveridge says 
in his life of Marshall: 


“But for these things, Marbury v. Madison might never have 
been written; the Supreme Court might have remained nothing 
more than the comparatively powerless institution that ultimate 
appellate judicial establishments are in other countries; and the 
career of John Marshall might have been no more notable and 
distinguished than that of the many ghostly figures in the shadowy 
procession of our judicial history. But the Republican condemna- 
tions of the severe punishment that the Federalists inflicted upon 
anybody who criticized the Government raised fundamental issues 
and created conditions that forced action on those issues.” 


The Republican assault upon the judiciary in Congress began in 


"Vol. III, p. 49. 
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January, 1802. The Judiciary Act of 1801, adopted under [Federalist 
control, was an excellent bit of legislation, particularly when contrasted 
with the Act of 1789. It provided that the judges of the Supreme 
Court should be relieved from circuit duty and it created sixteen circuits 
throughout the country, each with a circuit judge to sit with the dis- 
trict judge in the way that justices of the Supreme Court had formerly 
done. Naturally, Adams made the most of his opportunity and ap- 
pointed staunch Federalist partisans to the new judicial posts. Jefferson 
and the Republican Congress resolved to repeal the legislation. In 
doing so they attacked the Federal judiciary and the entire doctrine 
of judicial supremacy. In the course of the debates in Congress the 
democratic argument in favor of the ultimate power of the legislature 
was emphasized and the theories advanced by Hamilton in the Federalist 
papers and elsewhere were scathingly attacked. In other words, the 
repeal of the Judiciary Act of 1801 was nothing more nor less than a 
challenge to the supremacy of the national judiciary. If the challenge 
were allowed to pass it would amount to an acquiescence in the su- 
premacy of Congress and that acquiescence would soon obtain the 
force of law and in time make a reversal practically impossible. Further- 
more, some of those on the Supreme Court bench were growing old and 
new appointments by Jefferson would alter the Federalist character 
of the Court. 

There had been pending in the Supreme Court since December, 1801, 
a case entitled Marbury v. Madison.® But in cotinection with the repeal 
of the Judiciary Act of 1801 the Republicans in Congress had abolished 
the new June and December Terms of the Supreme Court created 
by the Act of 1801 and restored the old February Term but not the old 
August Term. This meant an adjournment of the Court for fourteen 
months from December, 1801 to February, 1803. If the Congress could 
do this, what limit was there to what it might do? 

Such was the situation when Marbury v. Madison was argued in 
February, 1803. The facts were simple: In February, 1801, an act 
had been passed providing for the appointment by the President of 
justices of the peace for the counties of Washington and Alexandria. 
President Adams nominated forty-two such justices of the peace on 
March 2, 1801, and they were promptly confirmed bv the Senate. The 
commissions were signed hy the President and sealed by Secretary of 
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State John Marshall on March 2. But some of them were not de- 
livered to the appointees before midnight and when Jefferson had been 
inaugurated he directed Madison as the new Secretary of State to 
withhold these commissions. One of the commissions withheld was 
addressed to William Marbury. Technically, the proceeding Marbury 
commenced was to show cause why a writ of mandamus should not 
issue to direct the delivery of Marbury’s commission by the Secretary 
of State. 

What was almost universally expected was that the Court would 
either dismiss the application, thus admitting its lack of power over the 
executive, or assert that power and demand that Madison deliver the 
commission. Probably most observers thought that the Chief Justice 
would adopt the second alternative. It is worth commenting that in 
that event Madison would almost certainly have ignored the writ and 
declined to observe the mandate of the Court. In such a situation the 
judiciary would have been at a distinct disadvantage. On the other 
hand, the acceptance of the first alternative and the dismissal of the 
case would have been an admission that the judiciary could not enforce 
the law as against the executive department. From that it would have 
been generally accepted that the judiciary lacked power to invalidate 
acts of Congress. 

Marshall saw a third alternative and followed it. The statutory 
basis for the issuance of a writ of mandamus by the Supreme Court 
was the so-called Ellsworth Judiciary Act of 1789. If this act were 
held unconstitutional a conflict with the executive would be avoided 
and at the same time the power of the Court to declare an act of Con- 
gress void as in conflict with the Constitution would be proclaimed. 
Under the leadership of John Marshall, that is exactly what the Su- 
preme Court unanimously decided to do. 

It is not appropriate to consider the exact legal basis for the decision 
that the Judiciary Act of 1789 was unconstitutional. The reasoning 
was technical and to the effect that when the Constitution gave the 
Supreme Court original jurisdiction in specified cases it thereby denied 
such original jurisdiction in all other cases; therefore Congress could 
not grant jursdiction to issue writs of mandamus. 

It was necessary, of course, that the opinion state the basis of the 
power of the Supreme Court to declare the Act of Congress void. This 
Chief Justice Marshall did at length. There was nothing novel in 
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what he said, and to a large extent his reasoning followed that set 
forth a dozen years before by Alexander Hamilton in the Federalist 
papers. 

Marbury v. Madison has not won and held its place in history because 
of the facts involved or the impact of the decision on those facts. In- 
deed, the office of justice of the peace to which Marbury had been 
appointed was of slight importance, and: at the time of the decision 
Marbury's appointive term was about half over. Neither is it a land- 
mark because of the quality of the opinion rendered by the Court, for 
the fact is that it does not rank with Marshall's great opinions. One 
of its historic attributes is that so far as what is decided is concerned 
it was not a case thrust upon the court but one which Marshall seized 
as presenting the opportunity for the decision which he believed es- 
sential at the moment. It is interesting also because it was conceived and 
produced largely through the moral courage and intellectual strength 
of one man alone, John Marshall. Finally, of course, the case for the 
first time proclaimed the constitutional principle that the Supreme Court 
may hold an act of Congress void because in its judgment it conflicts 
with the provisions of the Constitution. It is, however, worth while to 
give this one quotation : 


“The constitution is either a superior, paramount law, unchange- 
able by ordinary means, or it is on a level with ordinary legisla- 
tive acts, and like other acts, is alterable when the legislature 
shall please to alter it. 


“If the former part of the alternative be true, then a legislative 
act contrary to the constitution is not law: if the latter part be true, 
then written constitutions are absurd attempts, on the part of the 
people, to limit a power, in its own nature illimitable. 


“Certainly all those who have framed written constitutions 
contemplate them as forming the fundamental and paramount law 
of the nation, and consequently the theory of every such govern- 
ment must be, that an act of the legislature, repugnant to the con- 
stitution, is void.’® 


The decision has heen called many things. It has been extolled as 
saving the country from what might have been a demagogic future 


ending in disruption and ruin. It has been called a shameless usurpation 
of power in violation of the Constitution and every sound principle of 
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democratic government. In the preface to Lions Under the Throne 
Charles P. Curtis says: 


“Marshall had taken a court of law and made it into an organ of 
government. We adopted what he did with many misgivings, but 
with growing pride, and we have been struggling with its difficulties 
ever since.” 


Why was the decision so thoroughly accepted by the executive and 
legislative departments and the people of the country? In the first, 
place, of course, there was the fact that the decision favored the ad- 
ministration. It was difficult for either President Jefferson or the 
leaders of the majority party in Congress to complain about logic or 
principles which sustained a decision in their favor. Furthermore, the 
very next week the Court announced its decision in Stuart v. Laird,’® 
to the effect that the act of Congress which repealed the Federalist 
Judiciary Act of 1801 was constitutional. Since the anti-Federalists 
were the beneficiaries of that decision, it lay not in their mouths to 
question the power of the Court to bring it about. But there was more 
to it than that, as Mr. Justice Burton has pointed out in a recent ad- 
dress which he entitled ‘““The Cornerstone of Constitutional Law: The 
Extraordinary Case of Marbury v. Madison”: 


“The Court displayed such a fairness between the parties that it 
strengthened public confidence in itself. Evidently, the Court sup- 
plied precisely what the conditions required. The need was for 
a convincing lecture on constitutional law upholding the essential 
power of the Court, while saving the face of the Chief Executive.” 


Curtis puts it this way: 


“When a great people finds that there are certain things they 
want done, and no one specially appointed to the work, a job to be 
done and no one named to do it, they look around... . 

“The clue to the Court’s power lies partly in the need that the 
job be done, and partly in the way the Court has done the job.’’!? 


It is anti-climactic, but probably appropriate, to mention that within 
two years of the decision in Marbury v. Madison impeachment pro- 
ceedings were brought against Justice Samuel Chase. There is no 
doubt that his conduct had been unjudicial but, as the acquittal indi- 
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cates, he had not been guilty of any “high crimes or misdemeanors.” 
The historic importance of this event lies in the fact that impeachment 
had been regarded by Alexander Hamilton and some of the others 
who favored judicial supremacy as a means of restraining the Court 
It failed in 1805 and has never been attempted since. Nevertheless, 
this one attempt did put the fear of Congress into Marshall's heart, 
for he was far from certain that Chase would be acquitted and he 
knew that otherwise his own impeachment would follow. There is 
evidence of this aplenty in what Marshall wrote to Story: 


“T think the modern doctrine of impeachment should yield to an 
appellate jurisdiction in the legislature. A reversal of those legai 
opinions deemed unsound by the legislature would certainly 
better comport with the mildness of our character than [would] 
a removal of the Judge who has rendered them unknowing of his 
fault.’””"% 


D. W. Brogan, an Englishman, sums up the historical events referred 
to :'* 


“When all allowances are made, the spectacle of the American 
people living its political life according to canons laid down in the 
late eighteenth century to secure the political ideals and the 
economic rights of the American bourgeoisie, almost beggars 
credulity. The ingenious gentlemen who framed and put into 
operation the American constitution, performed a feat of extra- 
ordinary difficulty. In the first ebb of,a revolution they hastily 
proceeded to put a hook into the nose of Leviathan and induced 
him to make a covenant with his new masters, a covenant that the 
monster has kept till he has forgotten his old liberty and the 
strength that could break his chain.” 


II. 
ATTITUDE TOWARDS THE CourT From TIME TO TIME 


The course of the judiciary did not constantly run smooth even after 
Jefferson left the White House. Indeed, the waters roughened as soon 
as Andrew Jackson moved in. The wind that stirred them came mostly 
from the proponents of states rights. It was an attack upon the powers 
exercised by the Federal government and sustained by the judiciary 
against the asserted rights of the states. That really is no part of our 


III Beveridge 177. 
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problem, because it is undeniable that there can be no Federal gov- 
ernment worthy of the name unless the Supreme Court has power 
to declare an act of a state legislature unconstitutional. 

Examples of the controversy in the Jackson era are the statutory 
attempt of Georgia to require a license from all Cherokee Indians within 
the jurisdiction, which was held unconstitutional on the ground that 
the Federal government had exclusive jurisdiction over the Indians. 
Another case arose in Massachusetts and concerned the right of a state 
to compete with a private toll bridge which it had previously chartered. 
States righters believed that this was no affair of a Federal court. 

Jackson and the Court did not agree concerning the United States 
Bank. The Supreme Court had previously held the charter of the bank 
valid. When a new act rechartering the bank was passed Jackson re- 
fused his signature because he believed the act unconstitutional. In his 
veto message he said: 


“It is as much the duty of the House of Representatives, of the 
Senate and of the President to decide upon the constitutionality 
of any bill or resolution which may be presented to them for passage 
or approval, as it is of the Supreme Judges when it may be brought 
before them for judicial decision. The opinion of the judges has no 
more authority over Congress than the opinion Congress has over 
the judges; and on that point the President is independent of 
each.” 


This, however, was more the statement of a principle than of a line of 
action, for Jackson never asserted the right to refuse in his executive 
capacity to comply with any decision of the Supreme Court. The 
probabilities are that the statement frequently attributed to Jackson, 
“Well, John Marshall has made his decision, now let him enforce it,” 
was never made by him. At any rate, when South Carolina passed a 
so-called Nullification Ordinance, providing that no appeal should be 
taken or allowed to the Supreme Court in any case involving the 
validity of the ordinance or of any act of Congress which had been 
passed upon by the Carolina courts, Jackson promptly took the position 
that this was the equivalent of rebellion. His attitude did much to turn 
the tide of sentiment. How strongly that tide had been running is clear 
from a letter Marshall wrote in which he said “the case of the South 
seems to me to be desperate. Their opinions are incompatible with 
a united government even among ourselves. The Union has been pro- 
longed thus far by miracles. I fear they cannot continue.” 
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During the period of nearly twenty years between 1832 and 1850 
the Court was subjected to almost no criticism by Congress, the states 
or the people. Until the middle of the century it was gradually but 
steadily winning prestige. But it was predestined that a political issue, 
which cut as deeply as the slavery question, would demand that the 
Court take a position and stand exposed to whatever might be the 
result of the taking of that position. 

It was in Dred Scott v. Sandford,’ that the Court took its position. 
It is unnecessary and would be inappropriate to set forth the facts in 
detail or to go deeply into the reasoning of Chief Justice Taney’s 
opinion. The facts were complicated and the opinion not only con- 
tained statements which might well have been omitted but were con- 
temporaneously interpreted as meaning many things that the Court 
did not intend. The essence of the decision was that the Act of Con- 
gress, generally known as the Missouri Compromise, prohibiting slavery 
north of 36 degrees 30 minutes North Latitude, was void as in excess 
of the constitutional power of Congress. 

The Court could have avoided this question by simply affirming the 
decision below for which there was the authority of one of its own 
recent decisions. Indeed, it is probable that a majority of the Court 
had first reached agreement to so decide the case. Unfortunately, some 
at least of the justices were all too conscious of the political importance 
which the decision would have and hoped that it might foreclose further 
controversy. It postponed the writing of the opinion until after the 
presidential election of 1856. 

Buchanan’s election encouraged those justices who sympathized with 
the South to adjudicate the invalidity of the Missouri Compromise. The 
reasoning necessary to declare it void was difficult, but Chief Justice 
Taney did not hesitate. It is charitable to believe that the Court pro- 
ceeded as it did in the belief that the decision would operate as a settle- 
ment of the differences between the North and South. In this the Court 
was utterly wrong—so wrong that often it has heen claimed that the de- 
cision was the immediate cause of the Civil War. That is probably an 
exaggeration. But what is clearly true and is for our purposes more 
important is that a result of the decision was a loss of respect for the 
Court for having so obviously abandoned legal judgment for political 


preference.?® 
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It was the Dred Scott decision which impelled Lincoln in his first 
inaugural to say that while he recognized that “constitutional questions 
are to be decided by the Supreme Court” and must be binding upon the 
parties to the suit and are also entitled to “very high respect and con- 
sideration in all parallel cases by all other departments of government,” 


“At the same time, the candid citizen must confess that if the 
policy of government, upon vital questions affecting the whole 
people, is to be irrevocably fixed by the Supreme Court, the in- 
stant they are made, in ordinary litigation between parties in 
personal actions, the people will have ceased to be their own rulers, 
having to that extent practically resigned their government into 
the hands of that eminent tribunal.” 


At any rate, war came and the country ignored the decision and 
largely forgot about the Supreme Court. The Merryman"' case might 
be mentioned for its dramatic quality. It arose in May, 1861, after 
President Lincoln had asserted the right to suspend the writ of habeas 
corpus at his discretion. He had done this in the case of a citizen not 
in the military forces arrested and kept in confinement by the army 
authorities. A writ of habeas corpus was issued requiring the com- 
manding officer to produce the prisoner before a civilian court. The 
marshall reported that he had been refused admission to the fort where 
the prisoner was confined. The case came before Chief Justice Taney, 
sitting on circuit. Mr. Justice Jackson has described the situation :1% 


“Shorn of power, but not of courage, Taney .. . in full expecta- 
tion that he, too, would be imprisoned, thundered forth the funda- 
mental and eternal principles of civilian freedom from military 
usurpation. But with a confession of helplessness and despair, he 
closed an opinion which must rank as one of the most admirable 
and pathetic documents in American judicial annals: ‘In such a 
case, my duty was too plain to be mistaken. I have exercised all 
the power which the constitution and laws confer upon me, but 


p. 316, has commented, “While, with the lapse of time, the opinion expressed by 
many earlier historians and statesmen that the Dred Scott decision was the most 
potent factor in bringing on the Civil War has been rejected, and the inevitability 
of that conflict has been realized, the really scrious effect of this fatal decision 
by the Court was that which was foretold by a writer in the North American 
Review as early as October 1857: ‘The country will feel the consequences of the 
decision more deeply and more permanently, in the loss of confidence in the sound 
judicial integrity and strictly legal character of their tribunals, than in anything 
beside; and this, perhaps, may well be accounted the greatest political calamity 
which this country, under our form of government, could sustain.’”’ 

"Ex parte Merryman, Fed. Cas. No. 9487 (1861). 
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that power has been resisted by a force too strong for me to over- 
x 99 


come. 


When the war was over and the problem of the treatment of the 
South arose, there came the most bitter and determined effort on the 
part of Congress to suppress the judiciary that has yet developed. 
Primarily the controversy was over the so-called Reconstruction Acts 
passed in 1867. In substance, they established military rule over the 
South. They had been vetoed by President Johnson and then enacted 
over his veto. They were, of course, distinctly distasteful to the South 
and thoroughly relished by the North. 

There had been preliminary skirmishes in connection with the Court 
decisions that the military tribunals set up by Lincoln were unconsti 
tutional in areas where civil courts were still open. The majority of the 
Justices seemed prepared to go even further than this and in substance 
to prevent the establishment of any military tribunals anywhere in 
the South. Finally, a Mississippi editor, McCardle, who had been held 
for trial before a military commission, petitioned for a writ of habcas 
corpus under an Act of February 5, 1867. This act amended the 
Judiciary Act of 1789 and provided that justices and judges of the 
Federal courts should have power to grant writs of habeas corpus where 
any person had been restrained in violation of the Constitution or any 
treaty or law of the United States. It further expressly provided that 
from any final decision appeal might be taken to the Circuit Court for 
the appropriate district and from the judgment of the Circuit Court to 
the Supreme Court. The Circuit Court denied the -writ sought by 
McCardle and an appeal was taken to the Supreme Court. The Court 
took jurisdiction. This was the case of [x parte McCardic."® 

Clearly, if there ever was a political issue, this question of the proper 
treatment of the South after the war was one. Just as clearly, the 
question of the power of the Federal government to set up military 
tribunals in the separate states was one calling for interpretation of the 
provisions of the Constitution. It was generally expected that the Court 
would hold the Reconstruction Acts unconstitutional. The radical Re- 
publicans in Congress moved fast. They repassed over the President's 
veto an Act of March 27, 1868, which provided that “so much of the 
act approved February 5, 1867, .. . as authorized an appeal from the 
judgment of the Circuit Court to the Supreme Court of the United 
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States, or the exercise of any such jurisdiction by said Supreme Court, 
on appeals which have been, or may hereafter be taken, be, and the 
same is hereby repealed.” This, of course, covered the appeal to the 
Supreme Court already taken by McCardle. 

Feeling in the country ran high. The action of Congress was claimed 
by some to be equivalent to doing away with the Supreme Court. 
Bitter resentment was felt by those who sympathized with the Court 
or its assumed attitude towards reconstruction. On the other hand, 
those who demanded severe treatment for the South were determined 
to have their way, Supreme Court or no Supreme Court. 

Chief Justice Chase delivered the opinion of the Court. He faced 
the unpleasant necessity frankly and unflinchingly. He admitted that 
the question was one of jurisdiction. He pointed out that the appellate 
jurisdiction of the Court was conferred by the Constitution, but only 
“with such exceptions and under such regulations as Congress shall 
make.” He added: 


“The provision of the act of 1867 affirming the appellate juris- 
diction of this court in cases of habeas corpus is expressly repealed. 
It is hardly possible to make a plainer instance of positive exception. 


“We are not at liberty to inquire into the motives of the legisla- 
ture. We can only examine into its power under the Constitution ; 
and the power 10 make exceptions to the appellate jurisdiction of 
this court is given by express words. ... 


“It is quite clear, therefore, that this court cannot proceed to 
pronounce judgment in this case, for it has no longer jurisdiction 
of the appeal; and judicial duty is not less fitly performed by de- 
clining ungranted jurisdiction than in exercising firmly that which 
the Constitution and the laws confer.” 


When another editor imprisoned under military authority appealed 
for a writ of habeas corpus under the original Judiciary Act of 1789 
the Court again took jurisdiction.2° But again Congress acted and a 
bill was introduced prohibiting the Supreme Court from considering 
any case which involved the validity of the Reconstruction Acts. That 
was followed by another, prohibiting the judicial review of any act 
of Congress. It is fortunate that while these bills were pending a com- 
promise outside of court was affected whereby Yerger, on being turned 
over to the civil authorities, withdrew his petition. Otherwise there 


"Ex parte Yerger, 8 Wall. 85 (1868). 
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might well have been a life and death battle between Congress and the 
Court. 

The current of events, and particularly the failure of the Republicans 
to convict President Johnson in the impeachment trial and the death of 
their leader, Thaddeus Stevens, led to an abatement in the severity of the 
enforcement of the Reconstruction Acts. And very soon the interest 
of almost all groups in the country turned to economic matters. Thus, 
the struggle between Congress and the Court ended as had the struggle 
between Jefferson and Marshall, without any change in the statutory 
or constitutional position of the Court. 

During the last twenty-five years of the nineteenth century the Court 
continued to gain in prestige from the low point of the Civil War and 
Reconstruction periods. Generally speaking, its chief activity was in 
the protection of property rights from infringement by state and 
national legislation, but that did not antagonize Congress or the coun- 
try. The turn of the century saw the apex of the doctrine of laissez 
faire in judicial decision, and it seemed that the power of the legislatures 
to regulate industry or interfere with industrial capitalism was per- 
manently restricted. Then Theodore Roosevelt became President in 
1901. His so-called trust busting campaign won a somewhat Pyrrhic 
victory in the Northern Securities case in 1904?! and while the govern- 
ment prosecutions in the Standard Oil?* and American Tobacco*™ cases 
were successful, the opinions were to the effect tlat the Sherman Act 
must be interpreted according to the “rule of reason.”’ In the field of 
labor legislation the Court remained conservative, if not obstructive. 

During the period from 1910 to 1920 legislation resulting from the 
liberal attitude of Presidents Roosevelt and Wilson and the general 
stirring of progressivism in the country came before the Court. For 
a while under the leadership of Chief Justice White there was hope for 
liberality in the decisions of the Court. Then came the famous Child 
Labor case, Hammer v. Dagenhart.2*. The Act was held invalid on 
the ground that Congress had exceeded its power to regulate commerce 
in using it for the entirely different and ulterior purpose of eliminating 


"Northern Sccurities Co. v. U. S., 193 U. S. 197, 24 S. Ct. 436, 48 I.. Ed. 679 
(1904). 

*Standard Oil Co. v. U. S., 221 U. S. 1. 31S. Ct. 502. 55 L.. Ed. 619 (1911) 

*UJ. S. v. American Tobacco Co., 221 U. S. 106, 31 S. Ct. 632, 55 L. Ed. 663 
(1911). 

“247 U. S. 251, 38 S. Ct. 529, 62 I.. Ed.. 1101 (1918). 
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child labor. This was a five-to-four decision, the dissenters being Holmes, 
McKenna, Brandeis and Clarke. 

The decade from 1920 to 1930 requires no comment. This was the 
era of Harding and Coolidge. Not many constitutional questions were 
presented to the Court. It was a time of Republicanism and conser- 
vatism and there was no ground for controversy between Congress 
and the Court. But the wind was making up again. 

Franklin Roosevelt took the presidential oath on March 4, 1933. The 
general state of the country at that moment is well known. The de- 
pression which began with the stock market crash of October, 1929, 
had dragged through more than three years of difficulty, if not despair. 
Nothing resembling an up-turn was visible on the horizon. Millions 
of men and women were out of work, debtors were in a desperate 
situation and the business and financial world seemed powerless to deal 
with the situation. Something was demanded of the administration by 
citizens in all walks of life and in every income group. The so-called 
New Deal responded promptly and the ‘100 days” following the in- 
auguration were the most active period in American legislative his- 
tory. 

It was not until 1934 that the attitude of the Supreme Court towards 
this legislation was revealed in an opinion by Chief Justice Hughes in 
which the Minnesota State Mortgage Moratorium Law was sustained.”® 
He spoke for only himself and Justices Holmes, Brandeis, Cardozo 
and Roberts. Justices Sutherland, Van Devanter, McReynolds and 
Butler joined in a dissent. They denied the power of the state to give 
relief to debtors in the way in which the law had attempted to do it. 

In 1934 the opinion of Mr. Justice Roberts”® sustaining the New York 
price-fixing legislation known as the Milk Control Law indicated 
liberality, but the same four justices dissented. As the months went 
by it became clear that these four dissenters would continue to be 
opposed to the sort of legislation which the New Deal had enacted 
and was determined to continue to enact. On the other hand, it seemed 
probable that so long as the legislation kept within bounds Justices 
Holmes, Brandeis, Cardozo and Stone would be disposed to sustain it. 
There was uncertainty as to what position the Chief Justice and Justice 





*Home Building & Loan Ass’n v. Blaisdell, 290 U. S. 398, 54 S. Ct. 231, 78 
L. Ed. 940, 88 A. L. R. 1481 (1934). 


*Nebbia v. N. Y., 291 U. S. 502, 54 S. Ct. 505, 78 L. Ed. 940, 89 A. L. R. 1469 
(1934). 
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Roberts would take in a borderline case. To be sustained, legislation 
would need the support of both of them. 

In 1935 the attempt to prohibit certain interstate shipments of oil 
was held unconstitutional on the ground that it involved an uncontrolled 
delegation of authority to the President.2* There followed the so-called 
Gold Cases, which were argued in January, 1935. In substance, the 
decision which came down in March sustained the devaluation of 
40.94% but there were four dissents and the majority stood on the 
narrow ground that the holders of government bonds had not been able 
to prove any damages. 

In May the National Industrial Recovery Act was declared un- 
constitutional by a unanimous Court. In January, 1936, the Agricultural 
Adjustment Act was held unconstitutional in U. S. v. Butler.28 
The Carter Coal Company case” upset the Bituminous Coal Con- 
servation Act of 1935 despite the long-felt need for some regu- 
lation and the careful study which had been given in framing the act. 
In this case Justice Roberts voted with McReynolds, Butler, Suther- 
land and Van Devanter, whereas the Chief Justice was with the 
liberals. Throughout 1936 there were no signs of relaxation in 
the conservative attitude of the Court, and in the field of state legisla- 
tion it struck down the New York Minimum Wage Law in Jorehead 
zv’. Tipaldo,®® on the ground that it interfered with the freedom of con- 
tract. 

President Roosevelt was reelected in November, 1936, with 515 out 
of a possible 523 electoral votes. That certainly furnished some basis 
for his statement that he had a “mandate from the country.” On 
February 5, 1937, he sent to Congress a message “Transmitting a 
Recommendation to Reorganize the Judicial Branch of the Federal! 
Government.” With this letter went one from Attorney General Homer 
Cunimings to the President dated February 2, and a draft of a pro- 
posed bill. I shall not attempt an analysis of any of these documents. 
Suffice it to say that they purported to seek three substantial changes 
and to justify them almost entirely on the need for more judges and 
better administration, in order to prevent delays and to secure efficiency 
in the administration of justice. The three objectives were, first, the 





"Panama Refining Co. v. Ryan. 293 U. S. 388, 55 S, Ct. 241. 79 L.. Ed. 446 
(1935) 

*207 U. S. 1. 56 S. Ct. 312. 80 T.. Ed. 477, 102 A. 1... R. 914 (1936). 

908 U. S. 238, 56 S. Ct. 918, 80 I... Ed. 1347 (1936). 
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appointment of an additional judge in any Federal court when a sitting 
judge who had held his commission for ten years attained the age of 
seventy and neither resigned nor retired within six months thereafter. 
The theory here, so far as the Supreme Court was concerned, was not 
to positively and immediately increase the number of justices but to 
persuade one or more of the six who were over seventy to resign or 
retire. Thus, it was provided that the appointment of a new judge or 
judges would permanently increase the number of the Court—but 
with an outside limit of fifteen members. 

The second objective was the assignment of judges to courts other 
than those in which they held their commissions so as to prevent the 
bogging down of calendars. The third objective was to give the Su- 
preme Court power to appoint a Proctor with the duty of keeping in 
touch with the docket situation, recommending the assignment of 
judges and generally expediting the disposition of cases in the Federal 
courts. These objectives were heartily approved by the Bar and have 
been largely attained to the great benefit of the administration of justice. 

Let one of those who supported the plan and now sits on the Court, 
Justice Jackson, describe it: 


“The President’s message was so generalized in order to relate 
to all courts that it failed to focus attention on the real judicial 
offending. The fighting issues, ready-made for the President, 
were not seized. There was not a word about the usurpation, the 
unwarranted interferences with lawful governmental activities, and 
the tortured construction of the Constitution, all of which could 
be proved against the Court from the words of some of its most 
respected members. It lacked the simplicity and clarity which was 
the President’s genius and, to men not learned in the procedures 
of the Court, much of it seemed technical and confusing.’’*? 


It is no exaggeration to say that all hell broke loose throughout the 
country and particularly among the members of the bar. The press 
almost unanimously attacked the plan on every ground. Practically 
speaking, no one favored it except ardent New Dealers, and many of 
them—lavmen and lawyers alike—were either non-committal, luke- 
warm or against the plan. It was almost universally taken to be a plan 
to pack the Court, dishonestly camouflaged as one to strengthen the 
judiciary. 

It was not until March 9 that the President spoke to the country and 


"THE STRUGGLE FOR JUDICIAL SUPREMACY 189. 
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frankly and flatly expressed his dissatisfaction with the decisions of the 
Court and his demand for a majority who would approve the New 
Deal legislation. The testimony before the Judiciary Committee by 
Attorney General Homer S. Cummings, Assistant Attorney Robert H. 
Jackson and others was equally direct. Chief Justice Hughes reluctant- 
ly joined the fight in a letter dated March 21, 1937, to Senator Burton 
K. Wheeler. The first sentence in it read: “The Supreme Court is 
fully abreast of its work.” It went on to say that an increase in the 
number of justices “would not promote the efficiency of the Court” and 
then to demonstrate it. The Chief Justice stated that the views ex- 
pressed were concurred in by Justice Brandeis and Justice Van De- 
vanter. This letter sealed the fate of the plan. 

The report of the Senate Judiciary Committee may be mentioned 
here, although it was not handed down until June 7. Considering the 
party alignment of those who signed the report, it is an amazing docu- 
ment. It contains a statement that the measure should he rejected 
because it “does not accomplish any of the objectives for which it was 
originally offered.” There were five other reasons, which need not 
be gone into. Throughout, the report waxed rhetorical and ended: 


“It is a measure which should be so emphatically rejected that 
its parallel will never again be presented to the free representatives 
of the free people of America.” 


To go back to March 29, 1937: On that day the Chief Justice 
rendered an opinion for a majority of the Court upholding the con- 
stitutionality of the Minimum Wage Act of the State of Washington,®* 
which was substantially identical with the New York act declared un- 
constitutional in 1936.33 The opinion expressly overruled Adkins 7. 
Children’s Hospital.3* Justice Roberts voted with the Chief Justice and 
Justices Holmes, Brandeis and Cardozo to make a majority. Two 
weeks later came a series of decisions sustaining the National [abhor 
Relations Act*® and retreating from the attitude which the majority 
of the Court had taken a year before. 


“West Coast Hotel Co. v. Parrish, 300 U. S. 379, 57 S. Ct. 578, 81 L. Ed. 
703, 108 A. L. R. 1330 (1937). 

=Supra, note 29. 

“951 U. S. 525, 43 S. Ct. 394, 67 LL. Ed. 785 (1923). 

*=/. 1. R. B. v. Jones & Laughlin Steel Corp.. 301 U. S. 1. 57 S. Ct. 615, 81 
L. Ed. 893, 108 A. L. R. 1352 (1937); N.L.R.B. v. Freuhauf Trailer Co., 301 
U. S. 49, 57 S. Ct. 642, 81 L. Ed. 918, 108 A.T..R. 1352 (1937); N.L.R.R. v. 
Friedman-Harry Marks Clothing Co., 301 U. S. 58, 57 S. Ct. 645, 81 L.. Ed. 921, 
108 A.L.R. 1352 (1937): Washington, Virginia & M. Coach Co. v. N.L.R.B., 
301 U. S. 142, 57 S. Ct. 648, 81 L. Ed. 962 (1937). 
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In June, 1937, Justice Van Devanter announced his retirement.* On 
the same day the Court held constitutional the National Firearms 
Act,8® a national police regulation which might have been questioned 
in the immediate past, the amended Railway Labor Act*’ and the re- 
vised Frazier-Lemke Act*® for the relief of farm debtors. We need 
go no further in the field of judicial happenings. 

In the political arena there was much of interest to the politician 
but little that need concern the constitutional lawyer or the statesman. 
President Roosevelt refused to admit defeat when it was obvious that 
his court plan would not pass or to accept victory when it was equally 
obvious that without legislation the Court would no longer obstruct 
the congressional course. It may be commented, however, that the 
probabilities are very great that if originally the President had come 
out with a flat demand to Congress for an increase in the number of 
justices from nine to eleven Congress would have complied with that 
demand. Indeed, it is authentically stated that a plan had finally been 
agreed upon, that Senator Robinson would introduce a bill providing 
simply for such an increase in the Court and that almost certainly 
Congress—knowing that its beloved Joe Robinson would be appointed 
to one of the vacancies—would have passed the bill. But the Senator 
died forty-eight hours before the bill was to be introduced and there 
was no one else who could pick up the torch. 

The New Deal period furnished an example of another way in which 
Congress may interfere with the appellate jurisdiction of the Supreme 
Court. This is by the creation of a special court to deal with and have 
exclusive jurisdiction over certain sorts of cases. The Emergency 
Price Control Act of 1942 set up a procedure for protest by any person 
affected and, on denial of the protest, for taking the case to the 
specially-created Emergency Court having jurisdiction to restrain the 
enforcement of regulations or price orders under the Act. It with- 
drew that jurisdiction from every other court, state or Federal, but 
allowed a review of the decision of the Emergency Court by the Su- 
preme Court. The point here is not that appellate jurisdiction was 
interfered with but that Congress was constituting a special court to 
administer justice under the Act instead of leaving that to the regularly 
constituted courts. 





*Sonzinsky v. United States, 300 U. S. 506, 57 S. Ct. 554, 81 1. Ed. 772 (1937). 

*Eastes v. Union Terminal Co., 89 F. 2d 768 (Sth Cir. 1937). 

"Wright v. Vinton Branch of Mountain Trust Bank, 300 U. S. 440, 57 S. Ct. 
556, 81 L. Ed. 736, 112 A. L.R. 1455 (1937). 
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I have been referring to the occasions on which there was con- 
troversy between the Supreme Court and the legislative or executive 
departments. I have not mentioned the times during which there has 
been harmony and the Court has been serving its purpose to the 
satisfaction of all. And I may add that there have been times when the 
action of the Court in invalidating an act of Congress as unconstitutional 
has been almost as thankfully received by Congress as by the rest of the 
country. For no one can doubt that on occasion Congress has enacted 
legislation by a slim majority or under some special pressure which 
it did not particularly wish to see on the statute books. On the other 
hand, there have been occasions when the knowledge that the Court 
would not sustain legislation has been enough to persuade Congress 
not to enact it. Finally, the existence of the Court and its power over 
acts of Congress have often given courage to a President who believed 
that a bill should be vetoed as unconstitutional. 

As Charles Evans Hughes wrote in 1927.5° 


“Much of the criticism of the Court deals with what is occasional 
rather than typical... . 


“In our system, the individual finds security in his rights because 
he is entitled to the protection of tribunals that represent the 
capacity of the community for impartial judgment as free as possi- 
ble from the passion of the moment and the demands of interests 
or prejudice. The ends of social justice are achieved through a 
process by which every step is examined in the light of the princi- 
ples which are our inheritance as a free people. The spirit of the 
words of the Supreme Court permeates every legislative assembly 
and every important discussion of reforms by legislative action.” 


Criticism or support of the Court has not come systematically either 
from liberals or conservatives. Long before he was appointed to the 
Supreme Court Benjamin Cardozo wrote: 


“The restraining power of the judiciary does not manifest its 
chief worth in the few cases in which the legislature has gone 
beyond the lines that mark the limits of discretion. Rather shall 
we find its chief worth in making vocal and audible the ideals that 
might otherwise be silenced, in giving them continuity of life and 
expression, in guiding and directing choice within the limits where 
choice ranges. This function should preserve to the courts the 
power that now belongs to them, if only the power is exercised 
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with insight into social values, and with suppleness of adaptation 
to changing social needs.” 


Similarly, Felix Frankfurter, when a Professor in the Harvard Law 
School, summarized his opinion of the Court by saying: 


“The Supreme Court is indispensable to the effective workings 
of our federal government. If it did not exist, we sliould have to 
create it. 1 know of no other peaceful method for making the 
adjustments necessary to a society like ours—for maintaining the 
equilibrium between state and federal power, for settling the eternal 
conflicts between liberty and authority—than through a court of 
great traditions free from the tensions and temptations of party 
strife, detached from the fleeting interests of the moment. But 
because, inextricably, the Supreme Court is also an organ of 
statesmanship and the most powerful organ, it must have a seasoned 
understanding of affairs, the imagination to see the organic rela- 
tions of society, above all, the humility not to set up its own judg- 
ment against the conscientious efforts of those whose primary duty 
it is to govern. .. .”’*? 


Taking the detached view, it may be said that although the Court has 
not functioned perfectly in our scheme of government, our scheme of 
government could not function at all without it. 


III. 


PRESENTLY PROPOSED CONSTITUTIONAL AMENDMENTS 
CONCERNING THE CourRT 


Certain amendments to the Constitution have been proposed for 
passage at this time upon the theory, first, that they are needed to 
protect the position of the Supreme Court as against Congress, and, 
second, that a moment such as this, when there is no particular con- 
troversy about the relative rights of the legislative and the judicial 
departments, is the proper time for such action. These proposed amend- 
ments have been considered and approved by the American Bar As- 
sociation, the New York State Bar Association and The Association 
of the Bar of the City of New York. They have not so far been con- 
sidered by any other organizations. It is not claimed by anyone that 
these amendments or the purposes sought to be accomplished are 
novel or original. On the contrary, it is recognized that from time 
to time similar suggestions have been made to strengthen the position 


“THE NATURE OF JUDICIAL Process, 92. 
“Law AnD Pouitics, 52. 
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of the Court. And, of course, many suggestions have been made at 
various time to restrict the power of the Court in one way or another. 


It is important to have in mind the machinery for the amendment of 
the Constitution. Article V of the Constitution provides that it may 
be amended in four different ways, each of which involves proposal 
and ratification. Under two of the methods the proposal is by a two- 
thirds vote of the members present in both houses of Congress, and 
under the other two, the proposal is by a national convention called 
by Congress upon request of the legislatures of two-thirds of the 
states. There are two alternative methods of ratification—by the legis- 
latures of three-fourths of the states or by conventions called for the 
purpose in three-fourths of the states. 

The national convention method has never been used and there may 
be some question as to whether the states can compel a reluctant Con- 
gress to call such a convention. Thus, every proposal for a constitutional 
amendment has been presented to Congress. So far as ratification is 
concerned, all except one proposed amendment have been submitted to 
the state legislatures. The exception was the amendment repealing 
prohibition, which was submitted to conventions in the separate states. 


During the first hundred years of the Constitution about two 
thousand amendments were suggested in Congress, and during the 
fifty years from 1890 to 1940 about the same number. Of the total 
number less than half received any consideration beyond reference 
to a committee. Only a small percentage of them were seriously dis- 
cussed in Congress. Only twenty-seven were submitted by Congress 
to the states for ratification, of which there were ratified the ten 
original amendments proposed by Congress in 1789, the three Civil 
War amendments—Thirteenth, Fourteenth and Fifteenth—and eight 
others. These eight amendments, their dates of proposal by Congress 
and the approximate period required for ratification were: 


Eleventh Amendment, eliminating jurisdiction of the Federal 
courts in suits against a state, 1794, one year. 

Twelfth Amendment, changing system of electoral votes, 1803, 
six months. 

Sixteenth Amendment, authorizing income taxation, 1909, three 
years, six months. 

Seventeenth Amendment, popular election of Senators, 1912, 
one year. 

Eighteenth Amendment, prohibition, 1917, two years. 
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Nineteenth Amendment, woman suffrage, 1919, one year. 
Twentieth Amendment, “Lame Duck,” 1932, one year. 


Twenty-first) Amendment, repeal of prohibition, 1933, nine 
months. 


This is an average of about sixteen months for ratification. 

Of the amendments presently proposed, other than the one expressly 
giving the Court appellate jurisdiction in cases involving the constitu- 
tionality of acts of Congress, one calls for retirement of justices at the 
age of seventy-five. There is, of course, plenty of room for differences 
of opinion, first as to whether there should be any compulsory retire- 
ment age and, second, what it ought to be. Charles Evans Hughes 
favored compulsory retirement at seventy-five.*? So does Justice Roberts, 
who wrote* that the proposed amendment 


“will forestall the basis of the last attack on the Court, the extreme 
age of the justices, and the fact that superannuated old gentlemen 
hung on there long after their usefulness had ceased. More than 
that, it tends to provide for each administration an opportunity 
to add new personnel to the Court, which, I think, is a good thing.” 


Along the same line, Charles Fairman said :* 


“It would be fraught with the greatest danger to have the courts 
of justice new-minted to bear the image of each succeeding ad- 
ministration. It is quite a different matter to adopt such means 
as will assure some continuity to the process of renewal.” 


During the last ten years of the eighteenth century the average age of 
the justices was fifty-three and increased gradually but continuously 
until during the first seven years of the 1930s it was sixty-nine. 

Another amendment is suggested to assure that the justices shall 
be entirely independent and that there may be no basis for attributing 
political aspirations to any member of the Court. This would dis- 
qualify a justice for a period of five years after retirement or resignation 
from being a candidate for President or Vice President. Justice Owen 
Roberts, who sat on the court for fifteen years, has spoken forcefully 
in favor of this suggestion :* 


“Just by so much as the Supreme Court is set apart, just be- 


“Id. supra note 39. 
“A. B.A. J. Jan. 1949. 
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cause of the great powers the Supreme Court exercises in our 
constitutional system, there ought not to be any ambition in any 
man who sits in that Court to go beyond where he is.” 


It is no secret that Charles Evans Hughes wholeheartedly agreed with 
him. 

The only other collateral proposal is the amendment which fixes the 
number of justices at nine. This, of course, is essential if the Court 
is to be protected from legislative control through court-packing. 
Furthermore, nine is pretty universally agreed upon as the best number. 
Chief Justice Hughes emphasized this in his historic letter to Senator 
Wheeler in connection with the court packing plan of 1937. 


Returning to the main theme—an amendment is suggested that in 
all cases arising under the Constitution the Supreme Court shall have 
appellate jurisdiction. This would not eliminate the power which the 
Court now has and should retain to refuse to take jurisdiction in its 
discretion. Otherwise the Court would be swamped with cases. The 
amendment would do away with the power which Congress now has 
to make “exceptions and regulations” limiting the appellate jurisdiction 
of the Court either by prohibiting appeals to the Court, or by giving 
final jurisdiction to a specially constituted court, in a particular case 
or class of cases or in all cases. I present impartially, as behooves one 
speaking to students in an academic forum, the arguments for and 
against this proposed amendment. I shall do this by stating first the 
arguments which have been made against the amendment and then those 
made in support of it. 

First, however, it is necessary to make clear what the issue is not. 
It is not seriously suggested that the Supreme Court be abolished or 
that its appellate jurisdiction be restricted more than it now is; most 
of the critics of the Court concede that the restraint which Congress can 
now assert through exceptions and regulations is a sufficient check on 
the Court. On the other hand, it is not suggested that the power of the 
Court be entirely unrestrained; even its most ardent supporters agree 
that it must be subject to the restraint imposed by the power of the 
people to amend the Constitution. 

I say that it is not suggested that the Supreme Court be abolished 
or even that its appellate jurisdiction be restricted more than it now 
is because even in those times when the Court was being most bitterly 
attacked and the other departments of government were trying desper- 
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ately to circumvent or override it, there were very few who advocated 
anything as radical as that. Indeed, that would be revolutionary for 
it would destroy our governmental framework and abandon the philo- 
sophy of the Constitution calling for three balanced departments of 
government. The conception that the Supreme Court shall have the 
power to protect the people against violations of the Constitution is so 
deeply rooted in our tradition and our thought that there would be no 
support for a suggestion that it be discarded or emasculated. 

The proof of this is to be found in the fate of the attempts by legis- 
lation or constitutional amendment to permanently and, as a matter of 
principle, restrict the appellate power of the Court. Any interference 
with the position of the Court has occurred or been threatened only 
under the stress of political emergency. And there is the further proof 
in logic. If the Court is to have no control over Congress, then Con- 
gress may violate the Constitution, not by the mere margin of a dif- 
ference of opinion or under pressure of an emergency which justifies 
liberality, but to the extent of some radical and unwarranted departure, 
such as the abolition of trial by jury, or the establishment of compulsory 
worship, or the denial of the right to vote except to those who own a 
thousand dollars worth of property. To take its appellate jurisdiction 
away from the Court would be to destroy the Court, and if the Court 
should be destroyed the Constitution and the whole framework of our 
government would go down with it. 

On the other hand, almost no one advocates that the Court be abso- 
lutely supreme. The Constitution expressly provides that it may be 
amended by the people so that changing conditions can be met in an 
orderly fashion. It has never been seriously suggested that the powers 
of the Supreme Court should be immune to restriction by that process. 
On the contrary, the supporters of the suggested amendments recognize 
and welcome the fact that if these amendments are adopted they them- 
selves will be subject to subsequent repeal or amendment. 


Such a limitation on the power of the Court is necessary. Otherwise 
its power, not as a court but as an instrument of government, is such 
as to destroy the balance and, under certain sets of circumstances, to 
create the risk that nine men may defeat the will of one hundred and 
fifty million. It is obvious that these nine men must act with restraint. 
They are judges and at least philosophically what they exercise is 
their judgment on the given state of facts which the particular case 








874 LIMITATION OF APPELLATE JURISDICTION 


presents. But practically their decisions involve the interpretation of 
words used in a Constitution written many years ago and will not only 
affect the parties to the case but, if a Federal statute is involved, will 
adjudicate whether it is or is not a valid law. If they could act without 
any restraint at all then they could rewrite or erase the Constitution 
according to taste. 

A counterbalance to the necessary restraint is the leeway which the 
Court has in interpreting the Constitution. It can and should take 
into account the particular economic and political circumstances and 
the state of the country, and even of the world, in which the question 
of interpretation is submitted to it. The principle of the presumption of 
constitutionality gives it plenty of leeway if it needs it and will take it. 
Alexander Hamilton went no further in the Federalist than to say that 
it was in “clear cases” that the Court should exercise its power to 
declare a statute unconstitutional. And there is the rule laid down by 
Chancellor Waties of the Supreme Court of South Carolina in 1812 :*¢ 

“The validity of the law ought not to be questioned unless it is 

so obviously repugnant to the Constitution that when pointed out 

by the judges all men of sense and reflection in the community 
may perceive the repugnancy.” 


So we come back to the statement of the issue. It is not whether we 
want to keep the Court or do away with it—adhere to our Constitution 
or delete the judiciary from the trio of departments which it set up. 
The issue presented by the suggested amendments is, in substance, 
whether the appellate jurisdiction of the Supreme Court to hold void 
acts of congress as in violation of the Constitution is to remain subject 
to exceptions and regulations in the discretion of Congress or is to be 
subject only to the will of the people as expressed in the ratification of 
a constitutional amendment limiting or eliminating that power. 

Looked at more narrowly, the question is whether the restraint upon 
the Supreme Court which is necessary to prevent its power of holding 
legislation unconstitutional from being absolute, may be asserted by 
Congress through the ordinary legislative process or only by the people 
through the process of amending the Constitution. The choice, in other 
words, is between two alternative forms of restraint. There will now 
be impartially stated first the arguments which have been advanced in 
favor of the present restraint by Congress and, second, the arguments 
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which have been advanced in favor of the proposed amendments put- 
ting the restraint in the hands of the people. 


Arguments in Favor of the Present Restraint by Congress 


1. It is argued that we ignoramuses of 1950 should not alter what 
the wise men of 1787 created. The wisdom of the Founding Fathers 
is pretty well recognized and certainly there is no particular group or 
body of men which today commands anything like the same respect. 
Therefore, it is not only irreverent but risky for us to do otherwise than 
accept what has come down to us. 

2. The fact is that for over 160 years the provisions of the Con- 
stitution and the acts of Congress regulating the federal judiciary have 
made their contribution to the most successful experiment in demo- 
cratic government that the world has ever seen. Why make a change? 
The difficulties which have arisen have been transitory and today the 
relations between the legislative and judicial departments are as good, 
if not better, than they ever have been. Only one act of Congress has 
been declared unconstitutional in the last thirteen years. 

On the economic side, the country is prosperous, judged by many, if 
not all, standards, and if it were not for the necessary burden of tax- 
ation, which the world situation has made necessary, there would be 
unprecedented well-being. Why alter the governmental framework and 
the respective powers of the different departments in any way? 

3. The present situation is claimed to be a happy compromise between 
clear supremacy in Congress or in the Court. It is admitted that Con- 
gress should not have unbridled power and be permitted to legislate at 
its will, regardless of the Constitution. The congressional conscience 
is not a sufficient restraint to protect the country against departures 
from constitutional principles. But it is also admitted that the Supreme 
Court should not have a dictatorial veto over congressional legisla- 
tion even though it be admitted that that veto would not ordinarily 
be exercised only as a matter of judgment in interpreting the pro- 
visions of the Constitution and not as a matter of political or economic 
preference. 

As things have stood at least since the McCardle decision in 1868, 
Congress has the power to cut off the appellate jurisdiction of the Su- 
preme Court by the enactment of a statute. The respect of the country 
for the Supreme Court is such that it would be a rare case in which 
Congress would attempt to take power away from the Court. Thus, 
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it is argued, there is just the proper degree of restraint upon the Court. 
The Court is looked to as having the responsibility and the authority 
to declare void congressional legislation which, in its judgment, violates 
the provisions of the Constitution. If the Court abuses this authority in 
the opinion of Congress to an extent which justifies Congress in 
standing out against the Court, it can do so without delay. 

It is argued that the alternative restraint which a resort to amend- 
ment of the Constitution would impose is too loose a rein. I will let 
Charles P. Curtis, a close student of the subject, state the argument as 
he has stated it to me: 


“IT start with the proposition that the power of the Court rests 
on nothing but its prestige, or, from our point of view, our respect 
for it, which are the bases of obedience to its decisions. We are 
equally anxious for the Court to make decisions and to have them 
obeyed. The best way to obtain both is to have the Court not 
only wise, but also wary and circumspect. We are only too well 
aware of the danger the Justices run of going arrogant on us. In- 
deed, it is the judicial occupational disease. That spells some such 
disaster as the Dred Scott case or the Legal Tender cases or the 
series of anti-New Deal decisions. Then we have to cover up for 
them and save their faces as best we can. For disaster detracts from 
their prestige and if they lose prestige they lose the power we want 
them to have. 


“The best way, the most efficacious way, to keep the Court out 
of trouble is to give Congress the power to prevent a decision by 
taking away the Court’s jurisdiction. In a constitutional case, 
Congress should be able to stop the Court from making a decision 
which Congress foresees the country will not agree with enough 
to obey. For when Congress is willing to stake its prestige against 
the Court’s—which is as hazardous a thing for Congress to do 
as it is for the Court—when it dares to go to that extreme, the 
Court had better be prevented than later disobeyed. 


“Coming down to the hard facts, what we are talking about is 
the most delicately difficult of all governmental problems, that is, 
how to divide power between two equal agencies when there are 
no words, no phrases, no formula by which we can divide their 
powers. The Constitution makes no attempt to say which shall be 
the master on a showdown. Wisely, I think, for I don’t believe 
there is any way of saying it. For the Congress and the President 
have all the force, if they dare to use it, and the Court has all our, 
but nothing but our, respect, if it does not abuse it. We want to 
make mighty certain that it won’t. And the best way is for the 
Court to operate under the constant apprehension that Congress 
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can take away its jurisdiction. Let the Court live dangerously, 
so that it may act wisely. The best way to see to it that the Court 
will guess right is to make it risky to guess wrong.”’ 


4. The people of the country today, more perhaps than at any time 
in the past, demand the right to govern or at least to think that they 
are governing. They insist that their elected representatives in Con- 
gress shall not be frustrated by a court—even the Supreme Court. 
It is right that the people should have what they want, subject to the 
restrictions of the Constitution. They are unwilling to admit that the 
Constitution is, as Charles Evans Hughes said, “what the judges say 
it is.” They—or at least many of them—believe that it should be what 
their responsible repzesentatives in Congress claim it is in a critical 
situation where they are willing to pit their judgment against the 
judgment of the Court. 


Arguments in Favor of the Proposed Amendments 


1. With all due respect to those who drafted the Constitution, and 
with all humility, those who have studied the subject today do not feel 
bound by the past. The handicap of 160 years outweighs the alleged 
intellectual superiority of those who lived at that time. The question 
is for decision today, operative for the future. It cannot be gainsaid 
that things have changed in the last century and a half and that no one 
foresaw with any accuracy the events which have occurred or the 
situation existing today or, least of all, the future as it will unfold 
tomorrow. If the conduct of human affairs is to be improved, it must 
be through change and that change must be made upon the basis of 
experience. 

Furthermore, it is fair to say that the Founding Fathers did not 
intend that the power given to Congress to make exceptions and regu- 
lations should be used so broadly as to deprive the Court of appellate 
jurisdiction on the very questions and at the very times when the 
existence of that jurisdiction would be vital. The probabilities are 
that the provision was inserted more to get votes for the adoption of 
the Constitution than because the draftsmen wanted it there. There 
is no merit in the suggestion that we of today should leave the Con- 
stitution as it was written 160 years ago. On the contrary, it is our 
duty to make the changes which the past and the best prophecy of the 
future indicate are needed. As will be pointed out later, the failure to 
amend the Constitution more frequently than has been the case may 
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very well have been a mistake. And this is said in full appreciation of 
the impropriety of amendments other than those which go to fundamental 
matters appropriate for inclusion in such a Constitution as ours. 

2. The comparative success of our form of government and the 
absolute success of our economic system may be admitted without con- 
ceding that that prohibits any change in the relative rights of the legis- 
lative and judicial branches of the government. Such a concession 
could be necessary only if the old order had worked perfectly and there 
had never been occasions on which it was threatened with serious 
trouble in the joints. 

The fact is, of course, that history shows some narrow escapes from 
permanent dislocation. Without going into the earlier occasions on 
which controversy between Congress and the Court, and perhaps un- 
certainty as to their respective powers under the Constitution, brought 
unfortunate consequences, it can certainly be said that in 1937 the 
margin of escape from serious consequences was very slim. That is 
not premised upon faith in the infallibility of the Court but rather upon 
belief in the orderly processes of constitutional government. If Franklin 
Roosevelt had succeeded in packing the Court, the vice would not have 
been a Court of eleven justices or even the addition of two justices 
practically pledged to a point of view. The real evil would have been 
the accomplishment of a purpose by a means which was not govern- 
mentally dignified and should not have been constitutionally per- 
missible. 

If Congress and the country had let the President have his way, it 
would have constituted a precedent for the decision of constitutional 
questions by the executive in alliance with Congress rather than by 
the judiciary. There would, of course, have been other unfortunate 
consequences if the Court had been packed in 1937. One would have 
been to take away from the Court its independence of judgment in 
passing upon acts of Congress. It is a complete perversion of justice 
to permit the bodies which have enacted legislation to compel the 
judiciary to accept it as within the provisions of the Constitution. 
And there is no doubt that the threat of packing the Court is a form 
of compulsion, not only because it can be carried out effectually but 
also because it lowers the prestige of the Court and its ability to per- 
form its constitutional function. 

No, the past must not be permitted to perpetuate itself on the basis 
of tradition and sentiment alone. Furthermore, when we are asked to 
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stake the future upon an alleged satisfactory experience in the past, it 
must be taken into consideration that the margin of safety has been 
very slim on several occasions and that the law of chances does not 
favor indefinite good luck. 

3. As has been said, the real issue between those who oppose and 
those who favor the suggested amendments is what form of restraint 
shall be imposed upon the power of the Supreme Court to declare 
acts of Congress void because in conflict with the Constitution. Those 
who oppose the amendments say that the present restraint vested in 
Congress by the constitutional provision authorizing it to make ex- 
ceptions and regulations concerning the appellate jurisdiction of the 
Court is entirely appropriate, adequate and satisfactory. The sup- 
porters of the proposed amendments deny this and believe that as a 
matter of orderly governmental procedure Congress should have no 
such power and that the appellate jurisdiction of the Supreme Court 
should be made clear and unalterable save by the people through the 
process of constitutional amendment. 


The supporters of the proposed amendment concerning the appellate 
jurisdiction of the Court argue that the present situation violates the 
whole philosophy of our governmental framework and is utterly in- 
consistent with the American doctrine of judicial supremacy. They 
say that so long as Congress can, through the ordinary process of 
legislation, take away the appellate jurisdiction of the Court, Congress 
is constitutionally supreme and the Court is constitutionally helpless. 
They recognize and value the prestige of the Court and the traditional 
respect and reverence for it. They appreciate that only in some extra- 
ordinary situation when the Court has frustrated not only the desires 
of the executive and the legislative departments, but of the people as a 
whole, would Congress dare to take appellate jurisdiction away from the 
Court in order to accomplish its purposes. At the same time they be- 
lieve that, assuming the existence of such an extraordinary situation, 
the orderly and proper procedure is not by act of Congress but bv the 
action of the people. They make the point that it is in just that sort 
of extraordinary situation that there is the greatest need of judicial 
restraint. 

The extraordinary situation in which there is such bitter controversy 
between Congress and the Court that the former resorts to its con- 
stitutional power to limit the appellate jurisdiction of the Court must, 
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of course, be one in which there is great pressure upon Congress to 
proceed in the manner deemed by the Court to violate the Constitution. 
The whole theory of judicial restraint is that it will operate for the 
welfare of the country in just that sort of a crisis. If Congress has 
the power to make the judiciary inoperative, the entire purpose of 
judicial restraint is defeated. It is only by constitutional amendment 
that the real desire of the people can be ascertained and expressed. 
Congress is, of course, a representative body but it is disqualified by its 
interest in its own legislation from impartially judging what the coun- 
try wants. Furthermore, its members were not selected with the idea 
that they would speak for their constituents upon a question of the 
constitutional powers of the respective departments of government. 


The present situation imposes a restraint upon the Court which may 
be exercised by Congress and the President or by Congress alone if it 
can override a veto. Since the time at which Congress will be tempted 
to restrain the Court will be one of controversy and political pressure, 
it will not act deliberately and with the desire to do the sound and far- 
sighted thing but only with the desire to accomplish the particular 
purpose to which it is committed and which has been frustrated by the 
Court. Remembering that the issue in controversy will be one that cuts 
deep into governmental philosophy or economic welfare, it seems clear 
that it is wrong that it should be decided in such an atmosphere and 
in such haste. Furthermore, the exercise of the congressional ¢estraint 
is utterly inconsistent with the proper administration of justice. The 
essential of a court is that its members shall be independent and un- 
committed. The existence of a restraining power in Congress not only 
deprives the members of the Supreme Court of independence but when 
exercised substitutes for a properly established court one which is 
servile to a congressional purpose. Whether Congress exercises its 
power by increasing the number of the justices or depriving the Court 
of jurisdiction and giving it to a special court, the result is the selection 
of judges in such a way as to assure that they will support the purposes 
of the appointing power. That cannot be right as a matter of true 
justice or sound government. 

To test the merit of the proposed alternative restraint, we must 
visualize a situation in which the Constitution has been amended so as 
to give the Supreme Court appellate jurisdiction to hold acts of Con- 
gress void without any right in Congress to increase the number of 
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justices or to take any part of that jurisdiction away from the Court. 
lf thereafter a situation arises such, for instance, as that which arose 
in 1936, and Congress is convinced that the Supreme Court is out- 
lawing legislation essential to the welfare of the country there is at 
hand a remedy entirely consistent with our philosophy of government 
and our conception of the proper administration of justice. That 
remedy is, of course, the amendment of the Constitution. 

It is important to consider the possible forms which amendments 
might take. At one extreme would be an amendment taking appellate 
jurisdiction away from the Supreme Court in the entire field of legis- 
lation. A less drastic amendment would be one taking away the appellate 
jurisdiction in some special field of legislation. Perhaps the easiest way to 
visualize possible forms of amendment is to consider what sort of 
constitutional amendments would have been appropriate to meet the 
desires of the Roosevelt administration in 1936. And parenthetically 
it may be said that the basis of a great deal of the opposition to the 
Court plan was that its purposes could have been accomplished, and 
should have been sought, by amendment of the Constitution and not 
by act of Congress alone. 

Some of the New Deal legislation was held void on the ground that 
it did not come within the commerce clause of the Constitution. It 
would have been difficult, perhaps, but by no means impossible, to 
draft an amendment to the Constitution which would have broadened 
the power of Congress in that field so as to clearly validate the de- 
sired legislation if that were the will of the people. Similarly, if the 
devaluation of the dollar seemed essential, it could have been ac- 
complished under an amendment to the Constitution giving broad powers 
over the currency to Congress. Neither of these amendments would 
have violated the principle that the Constitution should contain only 
matters concerning governmental powers and should not include any- 
thing in the nature of legislation on specific matters. Some of the New 
Deal legislation might have needed an amendment in more general 
terms permitting, for example, legislation necessary to the public welfare 
in an emergency. But the submission of such an amendment to the 
people would have been entirely orderly and appropriate. 

4. The argument that the present situation is desirable because it 
gives Congress a prompt and effective power in the determination of 
constitutional problems rather than leaving it all to the Supreme Court 








S82 LIMITATION OF APPELLATE JURISDICTION 


falls flat. The great danger in the world today is the seizure of power 
by government. And that is a danger nonetheless if the power be 
seized by a so-called representative body rather than a dictator. The 
one bulwark against the seizure of power is the judiciary—supported 
by the respect of the people. The first act of every tyrant or tyranny 
seeker is to take over the courts. The abolition of the administration 
of justice will be no less disastrous because it comes gradually. What 
is needed for its protection is a respect for the orderly processes of 
government even if they may seem to move slowly. The point has 
never been better expressed than by Elihu Root at the time when the 
recall of judges and judicial decisions was suggested by Theodore 
Roosevelt. He said: 

“If the people of our country yield to the impatience which 
would destroy the system that alone makes effective these great 
impersonal rules and preserves our constitutional government, 
rather than endure the temporary inconvenience of pursuing 
regulated methods of changing the law, we shall not be reforming, 
we shall not be making progress, but shall be exhibiting . . . the 
lack of that self-control which enables great bodies of men to 
abide the slow process of orderly government rather than to break 
down the barriers of order when they have struck the impulse of 
the moment.” 


In answer to those who advocate an immediate constitutional amend- 
ment fixing the position of the Court as the final interpreter of the 
Constitution, subject only to the right of the people to reverse their 
interpretation by a constitutional amendment broadening the Constitu- 
tion to permit the legislation held void or taking away the jurisdiction 
of the Court, it is said that this would be an inadequate restraint upon 
the power of the Court because of the difficulty and delay involved 
in amending the Constitution. This was the answer given to those 
who asserted that the remedy in the controversy of 1936 was to amend 
the Constitution. It was not persuasive then and it is not persuasive 
now. 

The facts with respect to amendments to the Constitution proposed 
in the last forty years are that it required an average of sixteen months 
to obtain ratification of the last five amendments. And as to none of 
them was there any emergency calling for speed unless, perhaps, in the 
case of the repeal of prohibition, which from the original proposal in 
Congress to final ratification took only nine months. It would seem 
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clear that to deal with a serious question of what is permissible 
under the Constitution a year and a quarter of deliberation is none 
too much. Fate has a way of dealing with what seem to be un- 
compromisable controversies if given a little time. It did so in 1937 
and it would be well to give it an opportunity to do so in connection 
with such controversies as may arise in the future. 


If it be true, as has often been said, that the Founding Fathers erred 
in making the amendment of the Constitution too difficult, perhaps this 
is the moment to correct the error and establish some other system 
which will better meet the requirements of the future. Certainly it is 
unsound to say that a change in the Constitution shall not be made 
because if it proves unsatisfactory it will be too difficult to make a 
further amendment altering or repealing it. That is an argument which 
might have been made against every amendment of the Constitution. 

Carrying this line of thought one step further raises the question 
whether we have not been relying too much upon the interpretation 
of the Constitution by the Supreme Court and too little upon the possi- 
bility of wise changes by amendment through the action of the people. 
The Constitution never attempted to do more than create a framework 
of government. It did not try to cover details or special situations except 
in a general way. That, of course, has created a need for a great deal 
of interpretation as conditions changed and unforseen situations pre- 
sented themselves. It has also created opportunity for greatly stretching 
or unduly contracting some of the language of the Constitution. Some- 
times the Supreme Court has seemed to interpret too narrowly; some- 
times it has seemed to stretch sentences or clauses to the straining point. 
It may well be that a more sympathetic and realistic attitude towards 
the usefulness of the amending process would he salutory. 

The end of this statement of the arguments on behalf of the pro- 
posed amendment is the proper place to quote what Justice Roberts 
said on the floor of the House of Delegates of the American Bar As- 
sociation in September, 1950: 


“I sat very close to a great crisis in the Court’s history, the 
crisis that arose when the Executive, under existing powers, at- 
tempted by legislation, to fill that Court with substitutes and ad- 
ditions in order to accomplish a result which it was doubtful could 
be accomplished under the Constitution any other way. It is true 
that under the leadership of a great Chief Justice who was per- 
force compelled to come out into the open and defend the tribunal 
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on which he sat (a very unfortunate situation, in my judgment, 
but one which seemed urgent under the stress of a threat that was 
real to the Court's integrity and to its existence) it was overcome 
by a narrow majority, as you know against political pressure in 
a time of great crisis. 


“The world does not look too happy a place today. There are 
going to be extreme measures advocated here, there and every- 
where. If it is right that Congress ought not to be allowed, by 
indirection, to pass upon the constitutionality of its own legislation 
in a time of great political pressure and crisis, then it is none too 
soon, Members of the House of Delegates, to say, laying our hands 
upon our hearts, that it is the considered judgment of the lawyers 
of the country that safety for the country lies in the right of the 
greatest tribunal that we have created, the one in which we must 
have confidence or we have no confidence in any of our institu- 
tions, to say, “This legislation transgresses the fundamental princi- 
ples of law.’”’ 


CONCLUSION 


I have tried to state impartially the arguments pro and con the sug- 
gested amendments of the Constitution. I aim not attempting to per- 
suade or even express an opinion one way or the other. I would not 
regard that as proper in a lecture in the free intellectual air of a 
university. But it 1s proper for me to state my belief that these amend- 
ments should be submitted promptly to Congress and the people for 
their action, favorable or unfavorable. The underlying question must 
and will sometime be submitted to the country. 

In his short and stimulating “Democracy and the Supreme Court,’ 
Robert K. Carr says, by way of conclusion: 

“Either the role played by the Supreme Court in our American 
political system is a desirable and acceptable one, or it is not. 
Whichever is true, no half measure would seem wise, and the out- 
come should not he left to the hand of fate. For too much is at 
stake. If history proves nothing else, it shows that the fate of a 
society, Or a nation, hangs constantly in the balance. And _ that 
society or that nation that consistently evades the realities of the 
day, ignores its troublesome problems, and secks to find calm and 
peace in half-measures and no measures at all, is indeed tempting 
the anger of the gods.” 


Mr. Justice Roberts entitled his article supporting the proposed amend- 
ments “Now is the Time.” 
There is no immediate controversy between Congress and the Court. 
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The President and the majority in both houses of Congress belong to 
the same political party. Every member of the Court was appointed by 
the President or his predecessor. I quote from the article which I 
mentioned in the introduction as the inspiration of my interest in the 
subject—‘“In Time of Peace Prepare for War” by Edwin A. Falk: 


“The time is not inopportune to seek popular approval and to 
avoid passionate opposition by political factions interested in curb- 
ing the judiciary. 

“The so-called conservatives can be counted upon for support 
because they are the ones who man the ramparts whenever danger 
threatens the constitutional system; and, it should be added, even 
upon occasions when their anxieties conjure up dangers that exist 
only in their imaginations. By evincing a continued readiness to 
protect the Supreme Court even as presently constituted, those 
who in 1937 professed concern about enduring principles rather 
than the immediate program, will have an opportunity to prove 
their good faith and intellectual honesty. 


“On the other hand, a plan to stiffen the Supreme Court’s 
armor should enlist equal support from the factions that delivered 
the 1937 assault. They were guided on that occasion partly by 
expediency or fancied expediency and, to the extent that similar 
considerations influence them now, they presumably would be 
eager to forestall a possible counterattack against the new bench 
whose current decisions are making drastic changes in fundamental 
American law along the lines favored by these groups.” 


What is at stake is a highly prized possession—a written Constitution 
with a Congress working under it as conscientiously as it will and a 
Court sitting alongside it to assure that it acts as conscientiously as it 
should. I do not prophesy whether we are more apt to lose that heritage 
by keeping the Constitution as it is or by amending it as has been sug- 
gested. I am no prophet and no statesman. To me the situation calls 
for an answer by the statesmen—now—at a moment when statesmen 
can be statesmen rather than at a time of party strife when statesmen 
cease to be statesmen and become mere partisan politicians. 
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(35 American Bar Association Journal, 1, (1949) ) 
Now Is THE TIME: FORTIFYING THE SUPREME COURT'S INDEPENDENCE 


By Owen J. Roberts, Former Associate Justice of the Supreme Court of the 
United States’ 


Speaking at a luncheon of the Association of the Bar of the City of 
New York on December 11, former Justice Roberts discussed and ad- 
vocated the various constitutional amendments relating to the Supreme 
Court of the United States that have been proposed to and considered 
by the House of Delegates. Readers should refer to 34 A. B. A. J. 
1072-1073, November 1948, where the substance and text of the pro- 
posed amendments that Justice Roberts discusses are given. 


I feel entirely free to talk on this subject now because I have no longer any 
connection with any of the courts of the United States. I elected to resign the 
commission that I held and I am, like you, a common citizen and able, thank 
God, to express my view on public questions without feeling that I may, in some 
way, breach the proprieties. I cannot, of course, divorce myself from my ex- 
periences as a Justice of the Supreme Court and I cannot divorce myself from 
the opinions that I formed then with respect to policies. 

It is because I have been with that body and it is because I have a deep af- 
fection for the Court and a deep desire that it be protected and that it carry its 
place in our tri-une form of government, the proper place, that I felt I ought to 
say what I could to back the movement that has now gone so far and become a 
matter of such wide discussion amongst our profession and good citizens of the 
United States. It has now reached the point that the American Bar Association 
after inconclusive action at two meetings has recommitted the matter to the 
appropriate committees with the expectation that they will report to the house of 
delegates at its next meeting. 

The proposals are for certain amendments to the Constitution of the United 
States or, alternatively as to some of them, for legislation by Congress. 

The first proposal is that the Constitution should be amended to provide that 
the Supreme Court shall be composed of the Chief Justice of the United States 
and eight Associate Justices. It was a matter of remark by James Bryce that 
‘the personnel of the Supreme Court had changed so often in the history of the 
country. He did not quite understand it, that the number had run all the way 
from 6 to 9, up and back again. Of course,-we understand there is nothing in 
the world to prevent the Court from being 20 if Congress should so legislate. 

You will remember the great letter that Chief Justice Hughes wrote to the 
Congress in 1937, when the plan to increase the personnel of the Court was under 
consideration. He said justly then, as I think, that a court of nine is as large 
a court as is manageable. The Court could do its work, except for writing of the 
opinions, a good deal better if it were 5 rather than 9. Every man who is added 
to the Court adds another voice in council, and the most difficult work of the 
Court, as you may well have imagined, is that that is done around the council 
table; and if you make the Court a convention instead of a small body of experts. 
you will simply confuse council. It will confuse council within the Court, and 
will cloud the work of the Court and deteriorate and degenerate it. I have not 
any doubt about that. 


LIGHTEN COURT’S LOAD BY INCREASING DISCRETIONARY JURISDICTION 


The remedy for the weight of work that is placed on the Court is to increase 
the discretionary jurisdiction and not to increase the personnel of the Court. 
I can well understand how the Founding Fathers left the number at large because 
there were many problems that they could not envisage when they drafted the 
Constitution, and one of its great virtues is that it is drawn with a wide sweep 
and with a broad brush, and that details are left to be filled in afterward. 
And that is one objection that will be made to these amendments of which I 
will speak in a minute. 

The second proposal is an amendment to the Constitution that the Chief Justice 
of the United States and each Associate Justice of the Supreme Court shall retire 


‘Owen J. Roberts, at 73. is one of our Nation's two living former members of the 
Supreme Court of the United States. A member of our association since 1909, he has 
had a long and useful career in American jurisprudence. He recently became dean of the 
University of Pennsylvania Law School. 
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when he shall attain the age of 75 years. I think little need be said about it. 
I believe it is a wise provision. First of all, it will forestall the basis of the last 
attack on the Court, the extreme age of the Justices, and the fact that superan- 
nuated old gentlemen hung on there long after their usefulness had ceased. More 
than that, it tends to provide for each administration an opportunity to add 
new personnel to the Court, which, I think, is a good thing. I think it is a bad 
thing for an administration to run as long as President Roosevelt's did without 
a single opportunity to name a Justice to the Court. 


PROPOSAL TO FORESTALL POLITICAL AMBITIONS 


The third proposal has to do with the appellate jurisdiction of the Court, and 
I want to pass that for a moment, because that is the crux of what I have to say 
here today, and that is the logjam we were up against at the annual meeting in 
Seattle. So I pass the third proposal for the moment and come to the fourth. 
The substance of it is that no person who hereafter shall become Chief Justice or 
an Associate Justice of the Supreme Court shall be eligible to the office of 
President or Vice President. 

Just by so much as the Supreme Court is set apart, just because of the great 
powers the Supreme Court exercises in our constitutional system, there ought not 
to be any ambition in any man who sits in that Court to go beyond where he is. 
I would go farther than that. As a matter of personal belief, I do not think an 
Associate Justice ought to be eligible to be Chief Justice, and I do not think that 
any member of the Court ought to be eligible to hold any political office, but 
perhaps the present proposal goes far enough. It says that no Justice shall be 
eligible to be President or Vice President. 

It is a fact, as I think you know, that every Justice who has ever sat on that 
Court who was bitten by political ambition and has actively promoted his own 
candidacy for office has hurt his own career as a judge and has hurt the Court. 
Instances run pretty far back in the history of the Court. 

When a man goes on the Court he ought not to have to depend upon the 
strength and robustness of his own character to resist the temptation to shade a 
sentence in an opinion or to shade a view in order to put an umbrella up in case 
it should rain. He ought to be free to say his say, knowing as the Founding 
Fathers meant he should know, that nothing could reach him and that his 
conscience was as free as could be. 

The other limitations that the Constitution put, the good behavior clause, and 
the fact that a judge’s compensation cannot be reduced during his term of office, 
were intended to guarantee him utter independence. He ought not to have to 
make a vow to himself that ambition shall not color his opinions. It should be 
impossible for that to happen. 


PROPOSAL THAT JUSTICES HOLD NO OTHER PUBLIC OFFICE 


Another proposal is that the Chief Justice or any Associate Justice or any 
judge of any other court of the United States shall not, during his term of office, 
hold any other governmental or public office or position. 

A bill providing something of that sort was introduced in the last Congress. 
I feel very strongly that that would be a great protection to the Court. Perhaps 
it is enough protection to embody it in an act of Congress. It may be a little 
out of part for me to speak on this subject, for, as you know, I accepted, at the 
hands of two Presidents, commissions to do work not strictly of a judicial nature. 
I have every reason to regret that I ever did so. I do not think it was good for 
my position as a Justice, nor do I think it was a good thing for the Court. 

I had an unfortunate experience in the German-American Mixed Claims Com- 
mission, in which the German Commissioner accused me of bias and unfairness 
and walked out of the arbitration. I had another unpleasant experience as a 
result of the Pearl Harbor Commission report, when a congressional investigating 
committee sought to comb over what was done, and there might have been rather 
an unfortunate reflection on the Justice who was a member of that Commission. 

In the last administration, the oosevelt administration, it got to be a very 
common thing to call on ederal judges, not only of the Supreme Court but from 
other Federal courts, to take part in administrative work. I think that is a bad 
thing for the courts, and I think it is not a good thing for the standing of the 
judges. 
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EXTENT OF AMENDMENT OF THE CONSTITUTION 


Of course, there is the question of how far you are going in amending the Con 
stitution of the United States. I am all for the view that it ought to be a document 
stating great principles and not attempting the meticulousness of a regulatory 
statute. Every time you suggest an amendment, you violate, to some extent, 
that great principle 

I want to say that in my opinion this prohibition should extend not only to 
the Supreme Court but to all of the Federal courts. If any of the Federal! 
judges have time to run around on all sorts of administrative work, then we 
have too many Federal judges 

When I went to Pearl Harbor for 3 weeks I was out of the arguments and 
consultations in my Court. Chief Justice Stone agreed to my going with the 
greatest reluctance because he said: “There are some important cases coming 
up here, and I do not want a Court of eight to hear them. A full Court ought 
to hear them.” But, as I say, he regretfully gave his consent as the President 
wanted me to go 

I agreed to take the chairmanship of the German-American Mixed Claims 
Commission with the understanding that it would be but a few hours’ work 
It was vears of work. It took time off from my judicial duties 

The last time that Chief Justice Hughes took a position of this kind, which 
was that of an international arbitrator between two South American countries, 
he said to me: “I will never do that sort of thing again. It is not fair to the 
Court for one of us to take time from the Court’s work.” 

Some people think that if those proposals were adopted, the independence and 
integrity of the Court would be well protected. Others, and I am one of them, 
think that this does not go nearly far enough, Now why? 


PROPOSAL TO PROTECT COURT’S APPELLATE JURISDICTION 


Well, the third proposal to which I said I would return, suggests an amend 
ment of the judiciary article of the Constitution which would give the Supreme 
Court appellate jurisdiction in all cases arising under the Constitution, and give 
it appellate jurisdiction both as to matters of law and matters of fact. 

That is a major amendment of the authority of the Supreme Court. It is a 
major enlargement of it It is interesting that the Founding Fathers fixed a 
very narrow obligatory jurisdiction, and a jurisdiction that could not be 
touched or taken away, that affecting ambassadors, other public ministers and 
suits in which States would be a party. 

Why did they then leave it to Congress to regulate the appellate jurisdiction 
if the Court? I think they did not envisage any such large Federal judiciary 
as we have today. The Federal judiciary was rather in the background—that 
is, the lower judiciary. The theory was that constitutional questions would 
arise in State courts and then an appeal would come to the Supreme Court from 
a decision of a State court on a constitutional question 

There came into play State pride, the States’ rights feeling, and another feeling 
that since Anglo-Saxons prize the jury system, giving the Supreme Court ap 
pellate jurisdiction as to matters of law and fact would give it the opportunity 
to everturn jury verdicts, jury decisions, judgments based on jury decisions in 
New York, in Pennsylvania and elsewhere The best compromise that could be 
made in the situation was te leave to Congress the right to define the appellate 
jurisdiction of the Supreme Court 


APPELLATE JURISDICTION DEPENDS ON CONGRESSIONAL LEGISLATION 


You know what the result of that has been. The appellate jurisdiction of 
the Supreme Court depends upon the judiciary acts—the original Judiciary Act 
passed in the first session of Congress and the amendments that have been 
adopted to it since—and Congress has set forth in what cases the Supreme Court 
can entertain an appeal 

Very early the Court was faced with the question whether it had a genera! 
appellate jurisdiction, modified by what Congress had said on the subject. Chief 
Justice Marshall, in two decisions, said that was not the way to read the Con 
stitution He said that the Congress and the judiciary acts, having set forth 


in which cases the Supreme Court might have jurisdiction on appeal, impliedly 
provided that it should not take jurisdiction in any other class of cases. 

‘hat is the settled law and I think it is right It remains, therefore, so far 
as we Ci see, that Congress could affect the Court’s powers, just as President 


———————— 
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Roosevelt could have in his way, unless there were a popular uprising that would 
frighten them out of doing what they threatened to do. 

You have, of course, in mind Ex parte McCardle. There was a case that had 
come up under the jurisdiction then existing under the judiciary acts. The 
case had been briefed, argued, and submitted and was ready for a decision, 
when the Congress removed the appellate jurisdiction of the Supreme Court in 
that specific class of case. The Chief Justice wrote a short opinion in which he 
said that the jurisdiction was subject to regulation by Congress and that the 
Court had lost the power to deal with that case. The case was dismissed for 
want of jurisdiction. 

That has never been done again. Nothing like it has ever been attempted, but 
it was done for political reasons and in a political exigency to meet a supposed 
emergency. The Court might well have said that, jurisdiction having existed 
when the case was submitted and the case now being in the bosom of the Court, 
it was too late for Congress to take away its jurisdiction; but you know how 
deferential the Court has been to the doctrine of the division of powers, and 
evidently it was felt that that would be a straining of the Court’s authority 
and that it should not do it. So it submitted to having its jurisdiction taken 
iway after the case was ready for decision. 

It is difficult to say that Congress could not reach the same result by a rather 
indirect route. Following the precedent that existed when the Emergency Court 
of Appeals was created to deal with OPA questions, Congress, it seems to me 
under the present phraseology of the Constitution, could create a Federal court 
to hear certain classes of questions and provide that its decisions should be 
final. 

Such a court might have to decide very serious constitutional questions, as 
the Emergency Court of Appeals had to do, and yet, if the Congress provided 
that its decision should be final and binding on the parties, and without appeal 
what is there in the Constitution to prevent it? What is there to prevent Con- 
gress taking away, bit by bit, all the appellate jurisdiction of the Supreme Court 
of the United States, not doing it by direct attack but by that sort of indirect 
ttack? 

I see nothing. I do not see any reason why Congress cannot, if it elects to 
do so, take away entirely the appellate jurisdiction of the Supreme Court of 
the United States over State supreme court decisions. The jurisdiction is exer- 
ised now under the terms of the Judiciary Act. Suppose Congress should decide 
to let the decisions of State courts of appeal be final on constitutional questions. 
How could the Supreme Court assert a power to take those questions, notwith- 
standing the act of Congress, in view of the language of the third article of the 
Constitution ? 

That is the real loophole. What is the use of talking about limiting and fixing 
the number of Justices so that the Court cannot be packed; what is the utility 
of saying that Justices must retire at a certain period so as not have an old, 
tired, superannuated Court; what is the good of providing that we shall make 
the Court less conscious of the political movements in the country by depriving 
the Justices of the right to have an ambition for future office: if you leave the 
Court's appellate powers open to be dealt with and be set aside by action of 
Congress in any given class of cases or in all the cases which, traditionally, it 
has dealt with as the final appellate body under the Constitution ? 


PROTECTING COURT'S JURISDICTION IS MOST IMPORTANT PROPOSAI 


For some reason or other this proposal has met with more opposition than the 
others. In my opinion, without it you have made a bucket and left a hole 
through which the bucket can empty itself. In other words, this carefully en- 
visaged plan to protect the judiciary would be left with a defect which renders 
the protective measures futile. 

[ want to speak a moment about the objections that have been presented. The 
opposition says that the whole project of amending the judiciary article of the 
Constitution is to be frowned upon; that we ought not to tinker with our funda- 
mental law; that we have lived under this Judiciary Act for these 160 years: 
that we have gotten along pretty well: and that it is reasonable to suppose we 
would get along in the future. 

They take the position, on the other hand, that it is a pretty good thing the 
(‘onstitution left this hole in it so that the Congress can act as a safety valve if 
the Court gets too heady 
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The arguments are rather inconsistent. The one says “Don’t touch the Consti- 
tution.” The other says “It has a great big hole init. Nobody has run through 
the hole yet, and let’s take a chance that nobody ever will.” 

They argue that it would be futile to adopt these amendments. They say that 
if the people rise and attempt to destroy the Court, it will not matter what the 
Constitution says about the powers of the Court. But what we are trying to 
provide against is not an overthrow of the Constitution but a tinkering with the 
Court by legislative or administrative action without violating the letter of the 
Constitution. 

If we have a revolution and the constitutional system under which we live is 
destroyed by main force, it will not matter what the Constitution provides. But 
those who are supporting these amendments are supporting them in the belief 
that the general framework of our constitutional Government is to be perpetu- 
ated and they want that framework of Government to go on along the lines that 
traditionally we have been led to understand were the divisional lines between 
the executive, the judicial, and the legislative. 

Then, finally, there has been a suggestion that the Court ought not to be 
strengthened because the Court, as presently constituted, does not have the entire 
respect of the bar. This I think a desperately bad argument. The Court is a 
great institution. Just because you and I may not like its decisions today, why 
should we encourage an opportunity to a politician some time to reach in and 
change its personnel, or change its jurisdiction? I do not think it is a worthy 
argument. 

The Court could, in effect, be destroyed by a President's appointing consistently 
desperately bad men to it. But are we to indulge a fear of that? I think not. 


CONSTITUTIONAL AMENDMENTS SHOULD BE ADOPTED 


That is a summary of the opposition, as I understand it, and I do not think 
the arguments are valid. I do not see why we should not write into the judiciary 
article what right-thinking citizens and the bar have felt is the tradition of the 
Court and is the core of the Court's fulfilling its independent functions in our 
system of government. I do not see any reason why we should fear to stand up 
for our views in this respect because it is a bad thing to get into discussions 
about constitutional amendments and about our system, and that it is only put- 
ting bad ideas into people’s heads. We would never have any progress if we 
were afraid to stand up for what we think right. 

We have seen what the dangers are that have popped up now and again, in 
Ex parte McCardle and in the last administration in 2 or 3 aspects. It is just 
good housekeeping and just good insurance and just good commonsense to put 
into the Constitution explicitly what you and I all think has been there by tradi- 
tion for a long time and which ought not to be subject to change. 

So, while I am generally against tinkering with the Constitution, I am for 
making the judiciary branch as safe from attack as the Founding Fathers evi- 
dently expected and desired it should be, and I think the proposed amendments 
taken together will do that effectively, and that nothing short of them will do it. 


[Los Angeles Times, February 18, 1958] 
SENATOR JENNER’S CouUrRT AMENDMENT 
By Holmes Alexander 


“A great cannon, loaded to the lips” was somebody’s description of Daniel 
Webster in 1852 at his last momentous appearance in the United States Senate. 
Tone the description down a little, but not much, and you could use it to identify 
Senator William Jenner (Republican, Indiana), who is in his last session. 

Jenner, like Webster, has suffered the slings and arrows of irrational radi- 
calism, but he is a better man than his detractors. And Jenner, like Webster, 
has a set of convictions that are married to the Constitution and are impervious 
to the seductions of unlicensed liberalism. 

A gun in Jenner’s valedictorian salute is his bill which would limit the Su- 
preme Court’s jurisdiction in considering certain appeals. Hearings have just 
begun, but the ideological lines were drawn behind closed doors in scrimmages 
within the Senate Judiciary Committee. 

It is the familiar battle, as old as the Republic, between fundamentalists who 
believe that our freedoms are best protected by strict adherence to the Con- 
stitution and loose constructionists who believe in bending the law to fit the 
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continuing crises. Personalities apart, this is how the argument on the Jenner 
bill is shaping: 

Fundamentalist: The Founding Fathers devised their incomparable system 
of checks and balances to make certain—among other things—that none of the 
three branches of Government should ever become too powerful. Thus the Con- 
gress, the Presidency and the Supreme Court—while all-powerful in unison— 
cannot separately infringe upon one another’s duties and cannot threaten the 
people’s numerous freedoms. In article III, section 2, there is a check by Con- 
gress upon the power of the Supreme Court. It reads: 

“* * * the Supreme Court shall have appellate jurisdiction both as to law 
and fact, with such exceptions and under such regulations as the Congress shall 
make.” 

This clause, according to constitutional fundamentalism, clearly means that 
Congress has the right and duty to check the Supreme Court from assuming 
runaway authority. 

Loose constructionism : The Jenner bill is an attempt to discipline the Supreme 
Court for decisions which certain Members of Congress do not like. This would 
be an arbitrary and capricious act. The law is kept alive and up to date by these 
judicial decisions. 

Senator Jenner and his conservative colleagues admit that they do not like 
many Supreme Court decisions. They contend that, far from being arbitrary and 
capricious, they are following the instructions in the Constitution by attaching 
“exceptions” and “regulations” to the Court’s appellate jurisdiction. The fol- 
lowing are the five fields in which the Jenner bill would prohibit the Court from 
overruling : 

1. Action against a witness for contempt of Congress. 

2. Action of the Federal Government in firing a security risk, as long as 
it was done under an act of Congress. 

3. Legislation in any State for the control of subversive activities within 
the State. 

4. Action of any school or college to control subversive activities within its 
teaching body. 

5. Regulation by any State concerning admission of persons to practice 
law within the State. 

Obviously backers of the Jenner bill believe that the Supreme Court has abused 
its powers in recent decisions concerning contempt of Congress, Federal internal 
security firings, State antisubversion laws, college antisubversive rules for fac- 
ulty members, State laws to prevent Communists and their supporters from prac- 
ticing in the local courts. 

Does Congress have this right? The fundamentalist case, I am told, rests upon 
the Reconstruction era decision in which a Mississippi newspaper editor named 
McCardle was arrested for some alleged infringement of Reconstruction law. 
McCardle appealed to the Supreme Court. Congress quickly enacted a statute 
which withdrew (as the Jenner bill would do) the Supreme Court’s appellate 
jurisdiction in the pertinent fleld of law. The case against McCardle was auto- 
matically dismissed. Chief Justice Chase acknowledged the right of Congress to 
act asit did. He declared: 

“Without jurisdiction the Court cannot proceed at all in any case * * * the 
only function remaining to the Court is that of announcing the fact and dismiss- 
ing the cause.” 

Thus if Congress should pass the Jenner bill, the Supreme Court would be 
bound by precedent to treat it as law of the land. 


TESTIMONY BEFORE THE INTERNAL SECURITY SUBCOMMITTEE, 
ON WEDNESDAY, AUGUST 14, 1957, IN ITS INQUIRY ON SCOPE OF 
SOVIET ACTIVITY IN THE UNITED STATES 


UNITED STATES SENATE, 
SUBCOM MITTEE TO INVESTIGATE THE ADMINISTRATION 
OF THE INTERNAL SECURITY ACT AND OTHER INTERNAL 
SECURITY LAWS, OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 9:35 a. m., in room 457, Senate 
Office Building, Senator William E. Jenner presiding. 

Also present: Robert Morris, chief counsel; Benjamin Mandel, research di- 
rector: and F. W. Schroeder, chief investigator. 
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Senator JENNER. The committee will come to order. 
The witness will be sworn. 
Do you swear that the testimony you give in this hearing will be the truth, 


the whole truth, and nothing but the truth, so help you God? 
Miss Horvatu. I do. 


Senator JENNER. Proceed, Mr. Morris. 


Mr. Morris. We have here, Senator, a witness who I believe is competent to 
give testimony about recent developments in the Communist Party, the subject 
that is under consideration by the Internal Security Subcommittee at this time. 

Will you give your full name and address to the reporter? 


TESTIMONY OF STEPHANIE HoRVATH, DETECTIVE, NEW YorK City POoLice 
DEPARTMENT 
Miss HorvatH. Stephanie Horvath, New York City. 
Mr. Morris. What is your business or profession ? 
Miss Horvat. I am employed by the New York City Police Department, hold- 
ing the rank of detective. 


Mr. Morris. I wonder if you could give the subcommittee a short description of 
your duties? 

Miss HorvatH. In 1943, shortly after I was appointed to the police department, 
I was assigned to undercover work, and requested to seek entry into the Com- 
munist Party and report on the members and their activities. 

I was a member of the Communist Party from 1948 to the end of 1947. 

Mr. Morris. You say you joined the police department in 1943? 

Miss HorvaTu. 1942. 

Mr. Morris. ])id they ask you to go into the Communist Party? 

Miss Horvatu. Yes. I was specially assigned by the police department to be- 


come a Communist for the police department. I did not do that of my own 
volition. 


Mr. Morris. Yes. 

And then you reported back to the police department: is that correct? 

Miss Horvatu. I reported back to the police department until I was expelled 
from the party. And since my expulsion I have maintained my contacts 
Well, I have been kept in subversive-activities work which has kept me abreast 
of what has happened in the Communist Party. 

Mr. Morxis. Now, do you get reports from those in the Communist Party? 

Miss HorvatH. Yes. I am still assigned to cover meetings which I report 
on and all the information which comes in from different agencies is thoroughly 
studied by me so that I have a pretty good knowledge of the present situation. 

Mr. Morris. Then you officially report when you learn what goes on in the 
Communist Party to the New York police special squad? 

Miss HorvatH. And whatever agency might be interested, also. 

Mr. Morris. I see. You do cooperate with other agencies? 

Miss HorvatnH. Yes. 

Mr. Morrts. I wonder if you could, based on your experience, tell us what 
the recent developments have been in the Communist Party as a result of the 
recent Supreme Court decisions? 

Miss HorvatH. Well, as I see it, following the end of World War II, and 
even in the subsequent period of the cold war, the Communist Party in the 
United States was at that time at its numeric peak. The Communists were not 
fearful of openly declaring themselves to be members of the Communist Party, 
nor did they expect dire consequences, except for the small minority who, 
because of party orders or possibly jeopardizing their livelihood, could not re- 
veal such affiliation. 

Publicly announced and advertised meetings and rallies were filled to over- 
flowing, and collections taken up thereat in the name of the Communist Party or 
its numerous front organizations were always responded to generously. It was 
not until after the initial blow came—and that was in the form of the first trial 
of the 11 Communist leaders in Foley Square, wherein they were charged with 
violation of the Smith Act—that the Communist Party structure first began to 
weaken. 

All throughout that first trial it seemed as if the strong support of the com- 
rades and their open contempt for the effectiveness of the Smith Act insofar as it 
could curb their activities or penalize them for membership in the Communist 
Party might affect the decision of the Court. 
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Mr. Morris. And you were in the Communist Party then; were you not? 

Miss HorvatH. No; I had already been expelled. 

Mr. Morris. When were you expelled? 

Miss HorvatuH. At the end of 1947. 

The slow but steady decline in the rank and file membership has been fully 
realized by the Communist Party as more and more of their leaders and com- 
rades have been tried, convicted, and imprisoned. Ranking as No. 1 on their 
program has been the weakening or repeal of the Smith Act, the provisions of 
which the Communist Party has consistently attacked as being the primary cause 
of the decline and loss of membership. 

Closely related to the Smith Act have been the investigations into Communist 
activities by the congressional committees and the hearings conducted by the 
Subversive Activities Control Board. 

Their adverse decisions on Communist-front organizations and individuals has 
made deep inroads on the so-called Communist sympathizer who, more often 
than not, was actually a Communist Party member. Added to this, the publi- 
cation of the Attorney General’s list of subversive organizations and the dis- 
closure of the true purpose and identity of the leaders of the group was another 
blow to Communist Party membership. 

The loyalty oath required not only of persons in Government employ but more 
and more adopted in private industry has had its effect on weakening the party. 

Loss of union affiliation because of Communist Party membership and the sub- 
sequent housecleaning of Red leaders in unions has caused still another gap in 
Communist ranks. 

Further, the fear of deportation on grounds of having been a member of the 
Communist Party at the time of naturalization or if convicted under the Smith 
Act has had a powerful effect and added to the party’s decline. The ever-grow- 
ing list of difficulties facing the Communist Party on the domestic front and the 
resultant reduction in the numbers was heightened by the growing unrest and 
nationalist stirrings in the Soviet dominated and controlled satellites. 

Its climax was reached with the outbreak of the Hungarians. The horrors 
and cruelties of the repressive measures taken by the Communists, and the 
revelation of the truth by thousands of Hungarian refugees, many of whom had 
been Communists themselves, was more than many Communists in the United 
States could swallow. 

Yet despite all the obstacles, adversity, and confusion which caused the Com- 
munist Party to shrink in numbers through the past years, the hard-core, die- 
hard party members have never given up hope that their party would some 
day be rearmed for the battle and would again resume a place as the leaders of 
the American people. 

That shot in the arm which has revitalized the Communist Party and evoked 
joyous prospects for the future of the party has been the Supreme Court de- 
cisions on the Smith Act. Communists have seized upon these decisions as their 
salvation from the provisions of this act. 

Concentrated effort and a vigorous campaign to completely nullify the Smith 
Act through application of these decisions was the principal theme dominating 
the welcome home rally and reception for released Smith Act violators. 

Mr. Morris. Give us some quotes of what went on at this Communist meeting. 

Miss HorvaTH. This was the report I took. 

Mr. Morris. What is the date of that? 

Miss HorvaTH. It was held Wednesday, July 24, 1957, at Carnegie Hall. 
There were about 1,400 people there. 

Mr. Morris. You say you attended it? 

Miss HorvaTtH. Yes. I attended it and took stenographic notes of what the 
speakers said. 

Mr. Morris. Did anyone interfere with your doing that? 

Miss HorvaTuH. No. 

Ben Davis was the chairman of the meeting, and John Gates was one of the 
speakers, John having been convicted for violation of the Smith Act. 

Among the things that John Gates said was: 

“The recent decisions of the Supreme Court, as our chairman, Ben Davis, has 
said, was a victory for the whole American people. I am proud of the modest 
but very important part that the Daily Worker played in helping to bring about 
this victory, and in particular I am proud of the role we played in helping to 
bring about the release of Bob Thompson. 

“Now we are going to launch another campaign because, although the Smith 
Act has received a very heavy blow with the Supreme Court decisions, and 
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although the tide in our country is against such reprehensible laws as the Smith 
Act, it is not yet dead and will not be dead so long as Winston, Green, and 
Potash are still in jail, and so long as other convictions are hanging over the 
heads of many of our comrades. 

“The recent Supreme Court ‘decision threw out the organizing section of the 
Smith Act indictments; that is, that we were accused of organizing the Commu- 
nist Party in 1945 as an organization which taught and advocated destruction of 
the Government.” 

Another speaker was Pettis Perry, recently released from Federal prison: 

“T think, comrades, we have a special responsibility here, taking into account 
the new energy and initiative that the American people have begun to show, which 
has reflected itself in the Supreme Court decisions involving the Communist 
Party. Take this as a new impetus against lingering McCarthyism in our 
country. I think there is every reason to feel and believe that it is possible for 
us to bring into being in the Unted States a broad, yes, and serious, movement 
for amnesty for Comrades Green and Winston.” 

Eugene Dennis, convicted under the Smith Act, stated— 

Mr. Morris. He has been the head of the party? 

Miss HorvaTH. Yes. He was secretary. 

He said: “Further, I would like to salute the host of non-Communist defenders 
of democracy and peace, many of whom likewise felt the blow of reaction and 
victimization. Their stanchness and efforts helped create the change in political 
climate that checked McCarthyism and made possible the significant June 17 
decisions of the Supreme Court.” 

Paul Novick stated: “The Supreme Court decisions in the California Smith Act 
case in the Jencks-Watkins case substantiated it.””. And he said: ‘‘The defense of 
the rights of the Communist is the first line of defense of American principles.” 

John T. McManus, editor of the National Guardian, and long a Communist 
sympathizer, stated: 

“Tt is, in my opinion, no accident that the Warren Court—and Warren is no 
accident either—had the courage and determination to right the wrongs of the 
Vinson Court. * * * 

“I think we must look back also over the behavior of some of the Federal 
judiciary, and set aside a special niche for Justices Black and Douglas, and I 
think we should recognize the tremendous force of the dissent of Judge William 
Hastie and Judge Lazarus in the Pittsburgh cases.” 

Mr. Morris. Is that a direct quote? Were they direct quotes? 

Miss HorvaTH. These are all verbatim quotes; yes. 

Senator JENNER. You were at the meeting? 

Miss HorvaTH. Yes, sir. 

Senator JENNER. You took this down in shorthand? 

Miss HorvatnH. I did. I have my notes. 

McManus also stated: “I wonder whether we can truthfully rejoice that the 
reign of terror is over. It seems in view of the Supreme Court decisions that 
no further Smith Act cases can again be undertaken, and those under prosecu- 
tion must be quashed. It seems that the FBI's nest of rumors and lies must go 
to wrack or be forced out into the open if they try to use them.” 

Mr. Morris. So, all in all, you say that the Communists have derived a great 
deal of satisfaction from this decision? 

Miss HorvatH. Yes. They are rejoicing over what they consider one of their 
biggest victories since the party began to decline. 

I have still another quote from Weinstock. Would you like to hear it? 

Mr. Morris. Yes. 

Miss HorvatH. Weinstock, who made the collection speech, prefaced his ap- 
peal for funds 

Mr. Morris. All of these people are Communist leaders; are they not? 

Miss HorvaTu. Yes. 

Louis Weinstock was convicted under the Smith Act and recently released 
from Federal prison. He asked for funds in order to “declare null and void 
all the indictments and to return citizenship rights to everyone of us who has 
spent time in jail.” 

Then he said: 

“I would like to say a word about the Supreme Court decisions. 

“I had to go down to Foley Square on July 5 or 6 and report to the parole 
officer, tell him where I worked, what time I went home last night, what I did 
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with the money I earned, and who I associated with. I walked in the office and 
he said, ‘You know, Mr. Weinstock, I was thinking of you all day today.’” 

Mr. Morris. This is the parole officer speaking? 

Miss Horvaru. Yes. 

Now, this is Weinstock : 

“I felt then he must be a social worker of the prison bureau. 

“He said, ‘The Supreme Court ruled that to teach and advocate the overthrow 
of the Government by force and violence is not a crime. So what did you spend 
time in jail for?’ That was the parole officer. 

Then Weinstock said: 

“So I said to the man, ‘First of all, I never advocated it, so I couldn’t have 
been sent to jail because I was found guilty of the charge.’ 

Then the parole officer said : 

“You know, Mr. Weinstock, you shouldn’t feel too bad or feel frustrated.” 

Then Weinstock : 

“I looked at the poor guy and said, ‘Up to July 22 I can’t say anything. But 
after July 22, you will hear from me and my friends many times. And it is not 
going to be frustration.’ 

“The same day I read the remarks made by one Senator who said that the 
Supreme Court Judges should be impeached. The others said that they should 
be upheld in the eyes of the people of the United States as people who are de- 
fending the Constitution and the Bill of Rights. And he said this is actually 
what the Communist have been doing ever since they have been carrying on 
their activities.” 

Mr. Morris. What was the meaning of that last thing? 

Miss HorvaTH. Well, I got the impression that he meant by his remarks that 
the public is beginning to be more and more impressed with the incorrectness of 
the Smith Act, especially as applied to the Communists. 

Mr. Morris. You mean he was trying to say that the Communists are good 
people, after all? 

Miss HorvatH. That is right; that they are not so wrong. 

Mr. Morris. Senator, that is the area I wanted to traverse with the witness. 
I have nothing further. 

Senator JENNER. The committee will stand in recess. We may want you to 
come back at some later time. 

(Whereupon, at 9:50 a. m., the subcommittee adjourned. ) 


{American Bar Association Journal, vol. 44, pp. 35-89] 
COMMUNISM AND THE Court: AN EXAMINATION OF RECENT DEVELOPMENTS 
By Frank B. Ober, of the Maryland bar (Baltimore) 


Mr. Ober’s thesis is that the Supreme Court after recovering from an 
amazing blindness toward the dangers of the internal threat of the Com- 
munists, has in recent months showed symptoms of a recurrence of 
its postwar myopia. “Internal subversion,” writes Mr. Ober, “has been 
the main weapon by which Communist victories have been won in 
China and other important areas.” He fears that the “new majority” 
on the Court may return to its pre-Korean policy of putting such a 
strong emphasis on civil rights that the executive and legislative 
branches (Federal and State) may be hampered in their efforts to de- 
fend the country from subversives. 


At the end of World War II a series of decisions by the Supreme Court seemed 
to indicate that the majority of the Court, as then constituted, were blind to 
the threat of communism to our internal security. Chief Justice Stone, dis- 
senting in the Schneiderman case in 1943, even then, however, recognized and 
exposed the nature of the Communist conspiracy from the Party’s own docu- 
ments. Justices Roberts, Frankfurter, and Reed often dissented in these cases.” 


1Ober, 34 A. B. A. J. 645 (August 1948). See, e. g. Schneiderman v. U. S., 320 U. 8. 
118 (Chief Justice Stone, Justices Roberts and Frankfurter dissenting) ; see also Bridges 
v. Wiron, 326 U.S. 135 (Chief Justice Stone, Justices Roberts and Frankfurter dissenting) ; 
Board of Education vy. Barnette, 319 U. S. 624 (Justices Roberts, Reed, and Frankfurter 


dissenting) ; Girouard vy. U. 8., 328 U. 8S. 61 (Justices Roberts, Reed, and Frankfurter 
dissenting). 
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By 1950, the personnel of the Court had changed through the death or retire- 
ment of four judges,’ and the dangers of communism, both external and internal, 
had become only too clear.’ A new attitude of the majority of the Court, as 
reconstituted, was foreshadowed in the Douds cases, upholding the validity of 
the Taft-Hartley requirement that labor union leaders file non-Communist 
affidavits.* 

The Dennis case,’ in sustaining the conviction of the 11 Communist leaders 
under the Smith Act in 1951, made it abundantly clear that the entire Court, 
except Justices Black and Douglas, had finally recognized the danger from the 
Communist conspiracy and the necessity of legislation against it. The majority 
opinion by Chief Justice Vinson emphasized the necessity of the Government's 
preventing its own violent overthrow. Justice Frankfurter, concurring, said: 

“The Communist Party was not designed by these defendants as an ordinary 
political party. For the circumstances of its organization, its aims and methods, 
and the relation of the defendants to its organization and aims we are concluded 
by the jury’s verdict. * * * We may take judicial notice that the Communist doc- 
trines which these defendants have conspired to advocate are in the ascendancy in 
powerful nations who cannot be acquitted of unfriendliness to the institutions 
of this country. We may take account of evidence brought forward at this 
trial and elsewhere, much of which has long been common knowledge. In sum, it 
would amply justify a legislature in concluding that recruitment of additional 
members for the party would create a substantial danger to national security.” 

Justice Jackson, concurring, said: 

“The Communist Party, nevertheless, does not seek its strength primarily in 
numbers. Its aim is a relatively small party whose strength is in selected, 
dedicated, indoctrinated, and rigidly disciplined members. From established 
policy it tolerates no deviation and no debate. It seeks members that are, or 
may be secreted in strategic posts in transportation, communications, industry, 
government, and especially in labor unions where it can compel employers to 
accept and retain its members. It also seeks to infiltrate and control organiza- 
tions of professional and other groups. Through these placements in positions 
of power it seeks a leverage over society that will make up in power of coercion 
what it lacks in power of persuasion.” 

The Court had little difficulty in holding that the “clear and present danger” 
rule of reason, applied to laws limiting free speech, could not be used to upset 
laws directed at sedition of a serious character.* Chief Justice Vinson pointed 
out that the rule “cannot mean that before the Government can act it must 
wait until the putsch is about to be executed.” Mr. Justice Frankfurter said 
there was “ample justification for a legislative judgment that the conspiracy 
now before us is a substantial threat to national order and security.” Mr. 
Justice Jackson said: 

“T’nless we are to hold our Government captive in a judge-made verbal trap, 
we must approach the problem of a well organized nationwide conspiracy, such 
as I have described, as realistically as our predecessors faced the trivialities 
that were being prosecuted until they were checked with a rule of reason 

Prosecutions under the Smith Act were hampered by pleas of the fifth amend 
ment before grand juries to questions relating to Communist activity because 
that was a link in the chain of evidence required for conviction under the Smith 


2? Chief Justice Stone, Justices Roberts, Murphy, and Rutledge, succeeded by Chief Justice 
Vinson (1946), Justices Burton (1945), Clark (1949), Minton (1949). ‘Justice Byrnes 
tenure—1941—42—-was too short to have any material effect on the subject under discussion 

* Externally through the fall of China, commencement of Korean war, June 1950. Dan 
ger attested by the Truman and Marshall plans, expenditures for defense and aid. Inter 
nally the threat of subversion was dramatized by exposure of Hiss, Fuchs, White, Reming 
ton, Coplon, ete., and attested by Federal and State legislative and loyalty programs 
These pages of history seemed indeed worth volumes of logic (N. Y. v. Eisner, 256 U. S. 
349) in their impact on the Court. See Dennis y. U. 8., 341 U. S. 494, 548. 

4 American Communications v. Douds, Oaman vy. Douda, 339 U. 8S. 382, 846 (1950) Con 
stitution of United States, Legislative Reference Service Library of Congress, Edward 8. 
Corwin editor, hereinafter cited “Corwin,” p. 795. Cf. Leedom v. International Union, 
1 L. ed. 2d 201, Amalgamated Meat Cutters v. N. L. R. B., 1 L. ed. 2d 207, holding that 
union status is not affected by false affidavits of officers. 

5 Dennia v. U. S., 341 U. S. 494, 519, 546, 564 (1951). Emphasis here and throughout 
supplied. 

*341 U. S. at pp. 509, 542, 568. Justices Black and Douglas dissented on the basis of 
the first amendment, and the latter thought that the answer to communism was educa 
tion which, as has been caustically pointed out, did not prevent the very conspiracy under 
consideration. (See Corwin, p. 801.) Since the Dennis case, through 1956 103 Com- 
munist leaders had been convicted and 27 awaited trial. (See U. S. News & World Report 
(hereinafter cited as U. S. News) December 28, 1956.) 
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Act." Congress therefore amended and broadened the Immunity Act so that 
witnesses in investigations relating to national security, upon application to 
the Court, could be granted immunity and compelled to testify. 


THR ULLMAN CASE ... THE IMMUNITY ACT UPHELD 


This Act was sustained in 1956 in the Ullmann Case," and the Court, in an 
opinion by Justice Frankfurter, declined to extend the fifth amendment to protect 
against possible loss of jobs, expulsion from unions and general public oppro- 
brium. Justices Black and Douglas dissented. 

Congress meanwhile passed the Subversive Activities Control Act of 1950.” 
This act proscribed acts substantially contributing to a totalitarian dictatorship, 
controlled by a foreign government within the United States; required regis- 
tration of Communist action and front organizations; set up a Subversive 
Activities Control Board; and made it unlawful for members of totalitarian 
organizations to hold nonelective offices or to conceal membership therein in 
seeking employment in defense facilities. While providing certain sanctions, 
it declared that mere membership in the Communist Party, so disclosed, was 
not per se a crime. 

The Court in 1956 referred back to the Board for further evidence, without 
reaching constitutional issues, a decision requiring the Communist Party to 
register. This was because of alleged perjury elsewhere’ of the notorious 
Matusow and two other witnesses. Justices Clark, Reed, and Minton dissented 
on the ground that these three witnesses had all been cross-examined at length 
on the very issue of perjury, and that the Court should have determined the 
important issue of constitutionality of the act, which they called ‘a bulwark 
of the congressional program to combat the menace of world communism.” 
The Board on rehearing adhered to its prior opinion that the Communist Party 
should register.” 

Additions were made to this act by the Communist Control Act of 1954,” 
extending the act to include Communist-infiltrated organizations and making 
labor organizations determined to be such ineligible in certain respects to benefits 
under the National Labor Relations Act. It proscribed the Communist Party, 
deprived it of the rights and immunities of legal bodies and applied the sanc- 
tions of the Internal Security Act to those who knowingly become or remain 
members of the Communist Party or similar organizations dedicated to the 
violent overthrow of the Government, under the tests set forth in the statute. 

In the Nelson case,” discussed below, the Court cited these later acts as well 
as the Smith Act as indicating an intention to supersede state power in this 
field—thus implying their validity. The effectiveness of the Federal legislation 
against the Communists has been demonstrated by the large decrease in Com- 
munist Party membership and the admissions of their leaders.” 

It would have been reasonable to conclude therefore that the present Court 
would continue to sustain the Federal criminal laws directed at the Communist 
conspiracy, but the cases decided in June 1957, indicate that all anti-Com- 
munist laws may be so restricted as to lose their effectiveness. Thus in the 
Yates case,” the Court freed 5 and ordered retrial of 9 other second-string 


‘ons U. 8., 340 U. S. 159 cre): 

18 U.S. C., Supp. 1 rn sec. 3486 ( 

® Ties v.U 0 L. ed. Baa iose). Justice Frankfurter’s statement that no con- 
stitutional guaranty Tela a preference, if followed, would be contrary to prior decisions. 
Cf. Adams vy. Maryland, 347 U. 8. 179 (1954), holding testimony before congressional 
committee could not be used in subsequent state trial for gambling. 

750 U. S. C., secs. 781-826. This act is a subchapter of the Internal Security Act. 
Another subchapter provides for the detention of security risks under prescribed pro- 
cedures during war or fifth column insurrection. 

1 Comunist Party v. Subversive Activities Control Board, 351 U. S. 115 (1956). Asa 
postscript to this case it may be noted that the FBI informer, Matusow. who was induced 
to write a book, presumably under Communist inspiration, recanted his testimony in a 
number of cases and was convicted for perjury in so doing. Baltimore Sun, September 27, 
1956. The district court refused to set aside convictions merely because of Matusow’s 
testimony, enrept as to two of the defendants involved, where his evidence was important. 
See Flynn v. S., 130 F. Supp. 412. The Board filed with U. S. Court of Appeals for 
District of Gotumbia. December 18, 1956, a modified report (argued May 27, 1957), con- 
taining convincing evidence of the ‘consniratorial nature of the Communist Party. 

12250 U. S. C., Supp., secs. 782, 784, 789-793, 841-844. See also, secs 851-857. Cf. Md. 

Code Art. 854A, provisions as to subversive organizations. 

3 Pennaylvania vy. Nelson, 350 U. 8. 597. 

“The difficulties in maintaining underground apparatus is apnities in Communist 
documents. See Chief Justice Stone dissenting in Schneiderman v. U. 8., 320 U. 8, 187-189, 
202-203. 

% Yatea v. U. 8., 354 U. S. 298. 
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Communists because (1) the indictment had relied in part on the organization 
section of the Smith Act, which had not been involved in the Dennis case, and 
which it narrowly constructed to mean original organization; and (2) the trial 
judge did not sufficiently distinguish between advocacy of the violent overthrow 
of the Government as an abstract doctrine and such advocacy as an incitement 
to action. Justice Burton dissented as to the first ground and Justice Clark as 
to both grounds. Justice Clark pointed out, as indeed the majority conceded, 
that the distinction between the charge in this case and the Dennis case is subtle 
and difficult to grasp. In any event, of 60 second-string Communists now ap- 
pealing their convictions many have already been freed, under this ruling. 

The Jencks case“ held that the defendant was entitled to an order directing 
the Government to produce reports for his inspection containing statements of 
Government witnesses, overruling what seems to have been the prior uniform 
practice of requiring their production before the trial judge in whom was vested 
the discretion to determine relevancy and Government privilege as to state 
secrets and identity of confidential informants. Thus the Government must open 
its files to defendants or forgo prosecution. Justice Clark, dissenting, said: 

“Unless the Congress changes the rule announced by the Court today, those 
intelligence agencies of our Government engaged in law enforcement may as 
well close up shop, for the Court has opened their files to the criminal and thus 
afforded him a Roman holiday for rummaging through confidential information 
as well as vital national secrets.” 

Congress did promptly in large measure reverse the Jencks case. 


THE FEDERAL SECURITY PROGRAM 


The Federal program designed to protect against infiltration by Communists 
in Government employ of course raises considerations quite different from 
criminal laws. It involves the right of the Government, as employer, to set up 
standards of employment and to discharge employees for reasons which may not 
involve criminal activity at all. 

Congress, in exercise of its constitutional right to prescribe qualifications for 
Government employment, enacted the Hatch Act in 1989, prohibiting political 
activity by civil-service employees; this act was sustained in the United Public 
Workers case.” The same act made it unlawful to pay from public funds 
Federal employees having membership in organizations advocating the over- 
throw of our constitutional form of government. 

The Civil Service Commission passed regulations in 1942 providing for re 
moval from Federal employment for a number of causes, including “a reason- 
able doubt as to his loyalty to the United States.” In 1947, acting in part 
under the Hatch Act, President Truman issued Executive order 9835, as amended 
in 1951 by Order 10241, changing the standard to “reasonable doubt as to loyalty,” 
An ambitious plan for screening all Federal employees, with many procedural 
safeguards including a field investigation when necessary was undertaken. The 
eriteria for determining evidence of disloyal conduct included, in addition to 
sabotage, espionage, sedition, advocacy of the forcible overthrow or alteration 
of the United States Government, disclosure of confidential information serving 
the “interests of another government in preference to the interests of the United 
States” and membership in organizations designated by the Attorney General 
as totalitarian, Fascist, Communist or subversive, or seeking to alter the form 
of government of the United States by unconstitutional means.” While it would 
seem that this order was assumed to be in its major aspects constitutional, the 
provision for listing by the Attorney General ran into objections in the Joint 
Anti-Fascist Refugee Committee case, decided in 1951.” In this case the court 
reversed the holdings of the lower courts which had denied relief to certain 
organizations seeking to have their names deleted from the Attorney General’s 
list. Two of the Justices thought the decision not within the Executive order, 





16 Jencks v. U. S8., 353 U. S. 657. Justices Burton and Harlan dissented on this point 
but concurred with the majority on other grounds. Congress immediately reacted by enact- 
ing 18 U.S. C., sec. 3500 to keep the FBI files confidential. Cf, Black vy. Cutter, 100 L. ed. 
681, where Chief Justice Warren, Justices Black and Douglas, dissenting, indicated that 
membership in the Communist Party involved only “political beliefs”’ ! ‘ 

75 U. S. C. 118 (i) (ji); Corwin op. cit. 449. United Public Workers vy. Mitchell, 330 
U. 8. 75; Oklahoma vy. U. 8. Civil Service Commission, 330 U. S. 127. 

5 U. S. C. sec. 631 ff. See Friedman vy. Schwellenbach, 159 F. 2d 22; certiorari denied, 
331 U. S. 865. ee Se i en 

See notes under 5 U. S. C. sec. 631. 

» Joint Anti-Fascist Refugee Committee vy. McGrath, 341 U. S. 123 (1951) ; ef. Bailey y. 

Richardson, 341 U. S. 918 ; Corwin, op. cit. at 451-452. 
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and three of the Justices thought it violated procedural due process because of 
lack of due notice and hearing. Mr. Justice Frankfurter emphasized in his 
concurring opinion, however, that the claim of national security is the greatest 
of all public interests, but there is nothing impractical in requiring the disclosure 
to an organization of the case against it. Justice Reed dissented in an opinion, 
joined in by the Chief Justice and Justice Minton, on the ground that the de- 
cision interfered with executive discretion. 

In 1953, the Truman order was superseded by the Hisenhower Order No. 
10450," which has been several times amended. This substituted, for the “rea- 
sonable doubt as to loyaliy” standard, the test whether employment was “clearly 
consistent with the interest of the national security”. It thus replaced the stand- 
ard of loyalty with the broader concept of security, based in part on the Sum- 
mary Suspension Act of 1950 referred to below. It added to the 1947 evidence 
to be considered other relevant criteria, not relating only to loyalty, but also to 
criminal, unreliable or immoral behavior and undue susceptibility of an employee 
to pressure and likewise the exercise of rights under the fifth amendment before 
congressional committees. 

In the Peters case, the 1955 Court construed the order to deny the right 
of the Loyalty Review Board to reopen the case of an employee twice cleared. 
The case turned on the narrow point of construction. It is not without sig- 
nificance, however, that Chief Justice Warren indicated that the granting of 
certiorari was because the Court thought that it presented serious and far- 
reaching problems in reconciling fundamental constitutional guarantees with 
the procedures used to determine the loyalty of Government personnel.” 

The Summary Suspension Act of 1950* came before the Court in 1956. This 
act provided for summary suspension in certain named sensitive agencies in 
the discretion of the agency head, when deemed necessary in the interest of 
national security. The President extended it to all agencies under the discre- 
tionary power given him thereby. An employee in a nonsensitive position was 
summarily dismissed under this act after he refused a hearing at the admin- 
istrative level. The dismissal was reversed in the Cole case * on the ground that 
there had been no determination that the employee’s position was related to the 
national security as required by the Summary Suspension Act. It further held 
that the Executive order implementing the act was invalid insofar as it per- 
mitted summary discharge of employees charged with disloyalty without mak- 
ing any determination with respect to the relationship between the employee’s 
retention in view of the nature of his job and the national security. In the 
course of this opinion the Court, however, seems to assume the validity of the 
general provisions of Executive Orders Nos. 9835 and 10450. Justices Clark, 
Reed, and Minton dissented on the ground that the decision frustrated the clear 
purpose of Congress in delegating discretion to the agency head to dismiss 
summarily. 

ANOTHER STEP * * * THE HATCH ACT 


In 1955 Congress extended the Hatch Act to deny employment to and penalize 
employees accepting pay, who themselves were engaging in strikes against the 
Government or were members of employees’ organizations exercising such a right 
to strike, or who advocated, or were members of organizations advocating, its 
forcible overthrow. This was implemented by the requirement of an affidavit.” 

That a reasonable security program must be maintained seems self-evident, 
though there are admittedly difficulties in administrative procedures. The Court 
has in other security areas deferred to the greater knowledge of the political 
branches of the Government which have the awesome public responsibility for 
our national security.” The successive orders have improved the many pro- 
cedural safeguards of employees. No doubt some of the suggestions currently 
made for further improvements can and should be adopted. But proposals for 
restricting the program to persons in sensitive positions, restricting use of con- 


21 See notes under 5 U.S. C., sec. 631 Supp 
). Justices Reed and Burton dissented. Service 


22 Peters v. Hobby, 349 U. S. 331 (1955 
v. Dulles, 1 L. ed. 2d 1438. 

35 U.S. C., sec. 22 (1-3). 

*% Cole v. Young, 351 U.S. 586 (1956). 

3U. S. C. sec. 118 (j) (p) (q). The Atomic Energy Commission under the Act of 1946, 
the Defense Department through defense contracts, and the Coast Guard under the Act of 
August 9, 1950, operate separate security programs. 

%*% Harisiades vy. Shaughnessy, 342 U.S. 580, 589, 596-7; Shaughnessy v. Mezei, 345 U. S. 
206 (dissenting opinion of Justices Jackson and Frankfurter at p. 222); Dennis y. U. 8., 
supra, pp. 542, 547. 
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fidential information to cases more closely related to national security, and the 
like, must be sifted to make certain they do not hamstring the agencies responsible 
for the program. 

Meanwhile, the highly articulate broadsides against the loyalty program seem 
often to ignore some of its most fundamental aspects. The objective is not an 
effort to convict at a criminal trial and hence to insure that no innocent person 
be improperly convicted. In a security system, the objective is to assure, so far 
as possible, discharge of security risks with a minimum injury to employees who 
may not in fact be security risks. While it is better to let some criminals go free 
than occasionally to convict one innocent, national security demands that there 
should be a minimum possibility of retaining security risks. It seems clear, there- 
fore, that all of the judicial procedures are not applicable in a loyalty program. 
Indeed, with the responsibility of an executive normally should go the power to 
hire and fire in government employ, no less than in private employ. It has always 
been the law, except as limited by civil service statutes or other statutes, that 
employees can be discharged without a hearing. But in the interest of fair play, 
administrative hearings have been provided. Unquestionably, in this compara- 
tively new and delicate field injustices have arisen from faulty administration 
of the loyalty program. These instances have been exaggerated in the public 
mind by ignorance of the nature of the proceedings and the tremendous publicity 
given to a few causes célébres. 

Much of the criticism has centered on the use of confidential information or, as 
it is emotionally stated, “faceless informers.” As has been pointed out repeatedly 
by the Department of Justice and Mr. J. Edgar Hoover, the security program 
would be destroyed if the FBI had to uncover its agents and lose the cooperation 
of informants in every security case.” The British, after the Burgess and 
MacLean episode, were reluctantly forced to the conclusion that confidential in- 
formation had to be used to some extent in their security program. 

To put the matter in proper perspective, it must be noted that the screening 
process means that few employees ever face an administrative hearing and but 
one in a little over a thousand is dismissed for reasons involving possible dis- 
loyalty ; more important, even those discharged are protected by the provisions 
of the Executive order requiring proceedings to be kept confidential, so that only 
when the employee himself publicizes (his version of) the facts—or in half of 1 
percent—even in the relatively few cases of those dismissed is there publicity. 
Since all present employees have been screened, it is hardly likely that there will 
be as much cause for criticism of the program in the future. There is less likeli- 
hood of stigma being attached to failure of applicants to get jobs. 


ALIENS 


Congress has many times exercised the sovereign right of any nation to exclude 
or deport undesirable aliens.” For more than 50 years Congress has excluded 
anarchists and persons who believe in or advocate the violent overthrow of the 
Government. More recently, through the Alien Registration Act of 1940, the Sub- 





27 The necessity of using confidential information as provided by Executive orders since 
1947 has been Peneaieahe affirmed by the President. See reprint of 1952 speech in U. 8. 
News, September 9, 1955; Brownell, U. S. News, April 29, 1955, p. 58. For percentage of 
cases where there is publicity see p. 64, where it is also pointed out that where the employee 
»ublishes his side of the case the Government is at a disadvantage, since it cannot disclose 
Nes own confidential information. Occasionally, however, reporters themselves dig out 
derogatory information from public records. See U. S. News, May 13, 1955, p. 55, on 
Dr. Peters, who was the person involved in Peters v. Hobby, discussed supra, note 22. 
See also Report of the Comm. of the Association of the Bar of N. Y., New York Times, July 
19, 1956, indicating only about 9,400 employees out of about 7,000,000 involved in_the 
several security programs were affected. See also Harkness’ Report on Eisenhower Pro- 
gram, U. S. News, November 25, 1955, p. 77; Report British Privy Councillors on Security, 
U. S. News, March 30, 1956, p. 108. The Report of the Wright Commission on Govern- 
ment Security, summarized, New York Times, June 23, 1957, recommends retention of 
Federal security programs; creation of central security office to study security matters 
and furnish advisory decisions to department heads; a return to the earlier conception of 
separation of loyalty from security cases ; continuance with changed procedure of the Attor- 
ney General's list: compulsory process against witnesses; right of person subjected to 
loyalty investigation to confront accusers and cross-examine them “whenever it can be 
done without endangering the national security”; emphasizes the prime duty of the Gov- 
ernment to preserve itself and to avail itself of information from confidential sources, but 
recommends that no derogatory information shall be considered against objection without 
the right of cross-examination, except where supplied by regularly employed confidential 
informants engaged in intelligence work for the Government whose identity may not be 
disclosed without compromising the national security ; that it be made criminal for anyone 
in or out of Government to willfully disclose classified information. 

8 Const. Article I sec. 8 (4): Chinese Exclusion Case, 130 U. S. 581, 604, 606; Corwin, 
op. cit. 259-260. 
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versive Control Act of 1950 as amended and incorporated in part in the Immigra- 
tion and Nationality Act, congressional efforts have been directed more particu- 
larly against Communists.” The latter act tightens the provisions for excluding 
Communists and others associated with totalitarian organizations, and vests in 
the Attorney General power to exclude and deport on confidential information. 
On the other hand, it contains a redemption clause in favor of subversive aliens 
who have ceased their subversive association for more than five years and have 
since actively opposed world communism. 

In the Harisiades case ” in 1952, the deportation of legally resident aliens under 
the Alien Registration Act of 1940 because of former membership in the Com- 
munist Party was upheld as not violating due process requirements in spite of 
the severity of the results in some cases. The Court. in an opinion, by Mr. Justice 
Jackson, reasoned that resident aliens are in an ambiguous status, retaining cer- 
tain immunities which the citizens must shoulder, that their right to remain in 
this country is permissive only, and hence the Government may terminate this 
right. The Court said, page 590: 

“Certainly no responsible American would say that there were then er are 
now no possible grounds on which Congress might believe that Communists in 
our midst are inimical to our security. 

“Congress received evidence that the Communist movement here has been 
heavily laden with aliens and that Soviet control of the American Communist 
Party has been largely through alien Communists. It would be easy for those 
of us who do not have security responsibility to say that those who do are 
taking communistm too seriously and overestimating its danger. But we have 
an act of one Congress which, for a decade, subsequent Congresses have never 
repealed but have strengthened and extended.” 

While detention without bail in the discretion of the Attorney General was 
upheld in the Carlson case,” and even confinement for 2 years during deportation 
proceedings of long-time resident aliens,” nevertheless four Justices dissented 
in each case. Procedural due process was held to require notice and hearing 
in the Kwong case.” 

In the Jay case,™ (1956) the Attorney Generals’ denial of a deportation sus- 
pension order on the basis of confidential information was held valid under sec- 
tion 244 (a) of the Immigration and Nationality Act, on the ground that in ad- 
ministering this relief provision his discretion should be unfettered, like the 
discretion of a board of parole. Chief Justice Warren, Justices Black and Doug- 
las dissented on the ground of abuse of statutory power, and Justice Frankfurter 
on the ground that this discretionary power should not be delegated. In the 
Zuka case,” however, the Court in the same year reversed an administrative prac- 
tice of 30 years under which a verified bill of complaint was considered the equiv- 
alent of the affidavit required by the act in denaturalization proceedings. Jus- 
tices Clark, Reed and Minton dissented. 

In this very important area of congressional statutes against communism 
it would seem that the basic right to exclude or deport aliens is so clear that 


”® This act, popularly known as the McCarran-Walter Act, recodified the immigration 
laws. Its historical background is set forth by the Legislative Assistant to the House 
Judiciary Committee, 8 U. S. C., pp. 2-91. The more important provisions relating to 
subversion are contained in 8 U. 8. C. 1101 (a) (37) : 1184 (a) (28) ; 1225 (ec); 1424 (d). 

%® Harisiadea v. Shaughnessy, 342 U. S. 580: 3438 U. S. 936, Justices Black and Douglas 
dissenting. See also Galvin v. Press, 347 U. S. 522 (1954), upholding sec. 22 of the 
Internal Security Act permitting deportation of resident aliens members of Communist 
Party without proof of knowledge of objectives, Justices Black and Douglas dissenting. 
But the Court, in December, 1957, Rowoldt v. Perfetto. 26 U. S. Law Week 4034, denied 
the deportation in 9 case hardly distinguishable, Justices Harlan, Burton. Clark. and Whit- 
taker dissenting. In Bridges v. U. S., 346 U. S. 209, the Court held limitations barred 
pmcetin of Harry Bridges for perjury in testifying on his naturalization in 1945 that 

@ was not a member of the Communist Party. thus writing a postscript to the long and 
span secnatl efforts to deport him. Chief Justice Vinson and Justices Reed and Minton 

issented. 


Be Carlson Vv. Landon, 342 U. 8S. 524. Justices Black, Frankfurter, Douglas, and Burton 
dissenting. 

32 Shaughnessy v. Mezel, 345 U. S. 206 (1953). Justices Frankfurter and Jackson dis- 
senting for lack of procedural due process, said (223) “Close to the maximum of respect 
is due from the judiciary to the political departments in policies affecting security and 
alien exelusion.”” Justices Black and Douglas dissented on broader grounds. 

8 Kwong v. Colding, 344 U. 8. 590 (1953). Justice Minton dissented. 

% Jay v. Boyd, 100 L. ed. 732. Justices Frankfurter and Douglas quoted President Eisen- 
hower’s approval of Wild Bill Hickok’s code, which. however, was. presumably made in 
connection with criminal matters as it follows a reference to jail. Although the detention 
procedure in some cases may make the reference to some extent apt, it is inapplicable to 
the loyalty program. where no criminal punishment is involved. See note 27, supra. 

%U. 8. v. Zuka, 100 L. ed. 539. 
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appropriate statutes will continue to be sustained. But it cannot be doubted 
that the Court is, under the due process clause, increasingly protecting aliens, 
particularly resident aliens, and further that there is dissatisfaction by some 
of the Justices with the use of confidential information in this area. 


STATE STATUTES 
A. Loyalty procedure 


The same considerations that governed the Federal loyalty program resulted 
in a tightening of State laws and regulations relating to loyalty. States have 
long required oaths of members of the legislature as well as executive and ju- 
dicial officers to support the Federal Constitution as required therein, and like- 
wise to support the constitutions of the several States.” These constitutional 
provisions have been supplemented by State loyalty legislation aimed by various 
methods at keeping out of State employ those who seek to forcibly overthrow 
the Federal or State governments or who are knowingly members of an organ- 
ization engaged in such an endeavor. Some statutes permit the questioning of 
candidates for office under penalties of perjury. This permits effective verifica- 
tion of the candidate’s record. The factual statements as to a candidate’s 
past history may be thus checked, while a mere loyalty oath may mean little 
to such candidates.” 

State loyalty legislation has been generally upheld.” 

In 1952, in the Adler case,” the Court sustained the drastic Feinberg law of 
New York. This not only made ineligible for public employment members of 
subversive organizations, but required public school teachers to list such organ- 
izations to which they belonged and made membership therein prima facie 
evidence of disqualification. Justice Minton said for the Court: 

“A teacher works in a sensitive area in the schoolroom. There he shapes the 
attitude of young minds toward the society in which they live. In this, the State 
has a vital concern. It must preserve the integrity of the schools. That 
the school authoritities have the right and the duty to screen the officials, 
teachers, and employees as to their fitness to maintain the integrity of the 
schools as a part of ordered society, cannot be doubted. One’s associates, past 
and present, as well as one’s conduct, may properly be considered in determin- 
ing fitmess and loyalty. From time immemorial, one’s reputation has been de- 
termined in part by the company he keeps. In the employment of officials and 
teachers of the school system, the State may very properly inquire into the com- 
pany they keep, and we know of no rule, constitutional or otherwise, that pre- 
vents the State, when determining the fitness and loyalty of such persons, from 
considering the organizations and persons with whom they associate.” 

In the Slochower case,” in 1955, however, a City College teacher was sum- 
marily dismissed under section 903 of the New York City Charter, which pro- 
vide for automatic dismissal of employees using the fifth amendment to avoid 
answering in official investigations a question relating to their conduct. 
Slochower had refused to answer before a congressional subcommittee, investi- 
gating subversive influences in the American educational system, questions con- 
cerning his membership in the Communist Party in 1940 and 1941. The Court 
held that his summary dismissal violated the due process clause of the 14th 
amendment. The majority opinion by Justice Clark construed the action of 





%6 See Constitution, art. VI, sec. 3; e. g., Maryland Constitution, art. I, sec. 6. 

87 See, for example, Maryland Code, art. 85, secs. 10-17. 

38 Gerende v. Board of Supervisors, 341 U. S. 56 (1951). Maryland loyalty oath for 
candidates for election. 

Garner v. Los Angeles, 341 U. S. 716 (1951), Justices Black and Douglas dissenting; 
Justices Burton and Frankfurter concurring in part. ‘The latter pointed out that “the 
Constitution does not guarantee public eee and that “No unit of government can 
be denied the right to keep out of its employ those who seek to overthrow the government 
ae Aone or violence, or are knowlingly members of an organization engaged in such 
endeavor.” 

* Adler v. Board of Education, 342 U. 8. 485, 493 (1952). Justices Black and Douglas 
dissented. Justice Frankfurter dissented on jurisdictional grounds. Cf. Wieman vy. Upde- 
graf, 344 U. S. 183 (1952). 

4 Slochower y. Board of Higher Education of the City of New York, 350 U. S.551. This 
section of the charter was inserted as the result of the Seabury investigation of corruption. 
Its validity seems not to have been questioned for 25 years until applied to a professor. 
(See Saturday Evening Post editorial, May 19,1956.) Denial of admission to bar for lack 
of moral character evidenced by long past Communist activities held violated due process. 
Schware v. Board of Examiners, 1 L. ed. 2d, 796: Konigsberg v. State Bar of California, 
1 L. ed. 2d, 810 (Justices Harlan and Clark dissenting because of refusal to answer ques- 
tions. The extension by the Court of its jurisdiction into a field theretofore almost exclu- 
sively left to the States is without justification. (See Maxwell, 43 A. B. A. J. 786.) 
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the State as being based on an inference of guilt from pleading the privilege, 
which it held served to protect the innocent who might be ensnared by ambiguous 
circumstances.“ The minority, on the other hand, consisting of Justices Reed, 
Burton, Minton and Harlan, adopted the view of the New York Court of Appeals 
that the discharge under this section of the New York Charter did not depend 
upon any inferences as to guilt, but that public employers could reasonably con- 
clude, without violating due process, that a refusal to cooperate by furnishing 
information to appropriate public bodies in official investigations would be a 
proper basis for discharge. Justice Reed refers to the statement of the Court 
quoted above in the Adler case, referring to the vital importance of screening 
teachers in order to preserve the integrity of the schools. Justice Harlan, in 
his dissenting opinion, said: 

“In effect, what New York has done is to say that it will not employ teachers 
who refuse to cooperate with public authorities when asked questions relating to 
official conduct.” 

The majority opinion seems to indicate that the case may be explained on the 
narrow ground that the discharge was based largely on events occurring before 
a Federal committee, whose inquiry was not an effort by State authorities to 
obtain information. The effect of the majority opinion is not to upset the general 
features of State loyalty programs, but it may interfere with and restrict the 
States’ prerogative to discharge on a ground that would hardly seem, to most 
lawyers, so arbitrary as to constitute lack of due process. It does not seem 
likely, for example, that the Court would have held it lack of due process for 
the New York police authorities to discharge a policeman under this statute who 
pleaded the fifth amendment in an investigation of widespread bribery in the 
department. Nor would it necessarily so hold when the investigation was by a 
State education board. Certainly, in other areas it has been deemed proper to 
discharge persons for pleading the fifth amendment before investigating bodies. * 


B. State criminal statutes 


Forty-two States by 1956 had laws against sedition, many dating back to the 
Syndicalist movement of the 1920’s, and some a century. They, like the Smith 
Act of 1940, which was copied from the New York statute, make it unlawful to 
advocate the overthrow of either State or Federal Government. Such State laws 
had been upheld for more than 30 years. Justices Holmes and Brandeis some- 
times dissented when they deemed the acts involved too trivial to present a 
“clear and present danger,” but cast no doubt on the power of the States to enact 
such statutes.* 

In 1956, however, the Court held the Pennsylvania Sedition Act invalid in the 
Nelson case (Justices Reed, Burton and Minton dissenting), and thus inferen- 
tially the criminal laws against sedition in 42 States.“ The majority opinion by 





4. Citing Griswold, The Fifth Amendment Today, without discussion of the contrary 
arguments. See, e. g., Wililams, 24 Fordham L. Rev. 19; Wyman, 41 A. B. A. J. 801; 
Baker, 42 A. B. A. J. 633: cf. Wright, former president of American Bar Association, U. 8. 
News, November 25, 1955: Wigmore, Evidence (3d ed.), sec. 2250. The Court had con- 
strued the fifth amendment with great liberality in favor of witnesses before congressional 
committees. Bart v. U. S., 349 U. S. 219, and cases cited. It placed new and severe 
limitations on congressional investigation under the first amendment by reversing a con- 
tempt conviction of a labor union official with admitted Communist connections, in an 
investigation relating to proposed labor legislation, who refused to identify persons he had 
known as Communists in Watkins v. U. 8., 354 U. 8. 178. The Court held in substance 
that the resolution under which the House Un-American Activities Committee had acted 
since 1938 was too vague; that the committee could not expose for exposure’s sake: and 
that the legislative purpose and pertinency of questions must be spelled out to the witness 
with great care. Mr. Justice Clark dissented. See also Sweezy v. N. H., 354 U. S. 234 
(investigation by State attorney general). 

420f. denial of certiorari to a professor refusing to answer state board of education in 
Steinmetz, 100 L. ed. 538, Justices Black and Douglas dissenting: Chief Justice Warren 
not participating, and Beilan v. Board of Education, 1 L. ed. 2d, 913, certiorari granted. 
The President’s Loyalty Order 10450, sec. 8 (a) (8) makes it one of the relevant criteria 
in loyalty investigations. The recent announcement by the AFL—CIO that labor union 
leaders who plead the fifth amendment instead of cooperating with Congress in its efforts 
to expose racketeering would be expelled, indicates the opinion of the justice of such a 
ml in an important element of our society. See Baltimore Sun, January 29, 30, 
957. 

43 Gitlow v. N. Y., 268 U. S. 652, 667, 669 (1925), Justices Brandeis and Holmes dissent- 
ing; Whitney v. California, 274 U. S. 357 (1927); Burns v. U. 8., 274 U. S. 328 (1927), 
Justice Brandeis dissenting. 

* Pennaylvania v. Nelson, 350 U. S. 497; rehearing denied 881 ; affirming, 377 Pa. 38, 60, 
104 A. 2d 138 (divided court). For decision below affirming conviction see 172 Pa. 125, 
92 A. 2d 431. The New Hampshire Court shortly thereafter refused to follow the Penn- 
sylvania Court in Nelson v. Wyman, 105 A. 2d 756, 769. This dangerous Communist con- 
spirator (see H. Rept. 1225, 82d Cong., 2d sess., p. 29), while convicted in the Federal 
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Chief Justice Warren bases the decision on an intent of Congress to supersede 
State legislation. Congress, had expressed no such intent. The majority, or six 
Justices, implied an intent of Congress thus to impair the power of the sovereign 
States to protect themselves on three grounds: 

First: The majority held that the scheme of Federal regulation is “so per- 
vasive as to make reasonable the inference that Congress left no room for the 
States to supplement it.” In support of this proposition the Court referred to 
the Smith Act, the Internal Security Act of 1950 and the Communist Control Act 
of 1954. As precedents for this novel application of supersession the Court, as 
the dissent pointed out, cited only cases under the expressly delegated power over 
interstate commerce where it had been used to prevent conflicts with a regulatory 
scheme, as contrasted with sedition laws which are criminal statutes. There is 
of course no corresponding express power delegated under article I, section 8, 
to destroy the police powers of the States, which are on the contrary reserved by 
the 10th Amendment. In inferring an intent of Congress to supersede State 
laws, the Court held directly against the legislative history of the Smith Act 
without discussion. It limited (again contrary to and without discussion of its 
legislative history) as being only applicable to jurisdiction the express provisions 
in the Criminal Code to the effect that nothing therein “shall be held to take 
away or impair the jurisdiction of the Courts of the several States under the laws 
thereof,” which the dissenters cited as conclusive.” 

Second: The majority stated that the Federal sedition laws touched a field 
“in which the Federal interest is so dominant” that they must preclude State laws 
on the same subject. For this proposition there is cited the Davidowitz case, 
relating to registration of aliens. As explained in the dissenting opinion, how- 
ever, the Supreme Court itself, in the Allen-Bradley case, distinguished that case 
as being based upon its impact on foreign relations—a field in which the Federal 
Government is of course supreme.“ 

Third: The majority assumed.a danger of conflict with the States in the 
administration of the Federal program. The only basis for this assumption 
was inferences from statements by President Roosevelt and the Director of 
the FBI which, as the dissent pointed out, were merely requests for cooperation 
and forwarding of information by local authorities. Incidentally, those requests 
themselves indicate that cooperation is necessary. Moreover, as stated by the 
executive department officially through the Department of Justice in a brief as 
amicus curiae, there had been no such conflict. Hence, as the dissent pointed out: 
“Mere fear by courts of possible difficulties does not seem to us in these circum- 
stances a valid reason for ousting a State from exercise of its police power. 
Those are matters for legislative determination.” 

The decision in the foregoing case thus brings the six Justices composing the 
majority of the Court into conflict with all other branches of Government: (1) 
Congress, which had explicitly provided that there is nothing in the title con- 
taining the Federal legislation to take away the powers of the States; (2) the 
executive by its ex cathedra pronouncements that there would be a conflict be- 
tween State and Federal legislation in spite of the official denial of the executive 
department; (3) the States, by taking away the most important part of their 
police power which 42 States had exercised in the belief that it was necessary to 


court under another alias, has been again turned loose finally seven years after his first 
conviction, because the Government doubted the trustworthiness of one of the witnesses 
it had used—Mesarosh v. U. 8., 352 U. S. 1—a discordant note to the vreemption doctrine. 
States have discontinued prosecutions, though reserving the possibility in event that the 
conspiracy can be shown to involve the state alone. Massachusetts v. Hood and Gilbert, 
184 N. E. 2d 12, 183: Braden v. Communist, 291 S. W. 2d 843 (Ky.); Cf. Albertson v. 
Millard, 245 U.S. 242. 

#18 T. S. C.. § 2231. See Serton v. California, 189 U. 8. 319. This codification 
combined criminal sections, which plainly left standing State laws in particular fields, and 
the H. Rept. 304, 80th Cong., 1st sess., p. A148, explicitly states the change in phrase- 
ology was with no intent to eliminate State jurisdiction under their resnective laws. The 
legislative history of the 1950 and 1954 laws indicates Congress thought State laws still 
operative. Sec. 796 of the Internal Security Act broadly states it is not in modification 
of “existing criminal statutes” which certainly includes State laws in view of the wide- 
spread State legislation known to exist. For legislative history see also p. 514, note 4 
to Mr. Justice Reed’s opinion, and the statements made to Congress at the time of the 
introduction of the act by Representative Smith, that “This has nothing to do with State 
laws.” See brief of 27th Attorney General’s filed as amicus curiae. np. 11. referring to the 
Congressional Record of July 29, 1939, np. 14525. See also the letter of Representative 
Smith, quoted in the dissenting opinion of J. Bell in the Pennsylvania Court. 

4“ Hines v. Davidowitz, 312 U. S. 52: Allen-Bradley Local v. Board, 315 U. S. 740, 749. 
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their self-preservation. It is the more remarkable because the decision is in the 
field of national security, which the Court in other areas has conceded is a 
matter in which the political branches of the Government have a responsibility 
and access to information which the Court cannot possibly have.” Thirty-five 
States asked the Court to reconsider its decision, in vain. Congress immediately 
reacted by introducing bills in both Houses of Congress to reverse the decision, 
one of which, S. 3617,“ was supported by the Department of Justice and was 
reported favorably by the Senate Judiciary Committee in the last session of Con- 
gress too late for passage. 

While the effect of this decision may and probably will be nullified by act of 
Congress, the radical extension of the doctrine of preemption will remain an 
ever-present threat to the survival of the States. This question of power, though 
argued for the States and in the dissenting opinion, is of course wholly different 
from intent of Congress. Yet it is not even discussed by the majority of the 
Court. Admittedly, the powers of the States have been eroded by the extended 
use of the commerce clause, the taxing power and other delegated powers. 
Even State police powers have suffered diminution. But the power here in- 
volved is more than a “police power” over its citizens. Here we are dealing 
with power of self-preservation or survival of the State itself. Because this so 
plainly involves the whole conception of a Federal union, it should be bluntly 
and widely discussed. 

(1) The very conception of a Federal union with its emphasis on sovereign 
States except as powers are delegated to the central government requires that 
they have as a minimum the power to preserve themselves. The underlying 
principles of the Gitlow case, supra, are as true today as when it was decided. 
Whether their application to the facts was correct or not is unimportant. There 
the Court said: 

“And, for yet more imperative reasons a State may punish utterances endan- 
gering the foundations of organized government and threatening its overthrow 
by unlawful means. These imperil its own existence as a constitutional State 
* * * And a State may penalize utterances which openly advocate the over- 
throw of the representative and constitutional form of government of the United 
States and the several States, by violence or other unlawful means * * * In 
short, this freedom does not deprive a State of the primary and essential right 
of self-preservation, which, so long as human governments endure they cannot 
be denied. * * *” 

As the Attorneys General for the States said in the Nelson case in their brief 
on petition for certiorari: 

“* * * An attempt to overthrow the Government of the United States is 
per se a clear and present danger to the safety, security, and sovereignty of any 
State government within whose jurisdiction such attempt is made, and this is 
so regardless of whether the offenders seek the prior or contemporaneous Over- 
throw of the particular State government within whose borders they act. 

(2) The power of the States to protect themselves is expressly recognized by 
the Constitution in its inherent structure delegating only limited powers, the 
10th amendment, reciprocal oath requirements under Federal and State consti- 
tutions, dual citizenship under the 14th amendment, the militia power, and the 
right to bear arms and resist invasion.” 

(3) The powers and duties of Federal and State Governments often overlap, 
but the theoretical conflict should not prevent State enforcement of laws for 
the protection of its own citizens. Much of the reasoning of the Nelson case 
could be applied to such crimes as kidnaping, burglary, robbery, narcotics, 
prostitution and a host of other matters. But are the people, without a constitu- 
tional amendment, willing to surrender jurisdiction of their States over such 
crimes, even if the FBI is assumed to he more expert when, as in the case of 
subversion, the impact is necessarily local? If we are to avoid a totalitarian state 


47 See note 26 supra. 

48 Reintrodnced as S. 654, H. R. 7903. Other bills introduced were more general in form, 
such as H. R. 3 in the last Congress, which is criticized and an alternate procedure sug- 
gested by Wham and Merril, 43 A. B. A. J. 131. The decision has been widely criticized. 
See. for examnle. editorial. Baltimore News-Post, April 7. 1956: Tves, Baltimore Sun, April 
9. 1956: U. S. News, Anril 20, 1956, p. 68, June 1. 1956, p. 33, p. 104; endorsement of 
S. 8617 bv Justice Denartment was reported in Baltimore Sun on May 18, 1956. That 
State legisiation reflects the wishes of the people is indicated by the referendum under 
which the Maryland law was anproved by an almost 8 to 1 majority. 

49 See art. I, sec. 8 (16), see. 10 (3); art. VI. sec. 3; 2d, 10th. and 14th amendments. 


For an example of oaths required by State constitutions, see Maryland constitution, art. I, 
Ser. 6. 
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and its chief tool, a Federal police force, it is essential that the States retain 
their local police power. 

Would a constitutional amendment granting exclusive powers to the Federal 
Government over such crimes, or over subversion, have any chance of passage? 

That there have been long periods when the Federal laws on sedition have 
not been vigorously enforced is common knowledge, and this has been fully 
brought out in hearings in Congress. The qualification in the Nelson opinion 
that it “does not prevent States from acting when the Federal Government is 
not acting” seems to be pretty useless in the face of the record and confuses the 
presence of laws on the books with their enforcement. No political criticism is 
intended by this statement, as views on subversion and the best way to combat 
it do not reflect any party division. Is there any assurance, however, that the 
excellent enforcement under the present Attorney General and the present non- 
political Director of the FBI will continue? Or is it not quite conceivable that 
their offices will be filled by successors not alert to the danger from the Commun- 
ist conspiracy? Are we to ignore the lessons of current history and the success- 
ful infiltration in sensitive positions in the central government of our own and 
other countries? 


(4) The duty of both governments is to cooperate.” As the Court said in 
Gilbert v. Minnesota:™ 

“* * * The United States is composed of the States, the States are constituted 
of the citizens of the United States, who also are citizens of the States, and it 
is from these citizens that armies are raised and wars waged, and whether to 
victory and its benefits, or to defeat and its calamities, the States as well as the 
United States are intimately concerned. 

“* * * Cold and technical reasoning in its minute consideration may indeed 
insist on a separation of the sovereignties, and resistance in each to any coopera- 
tion from the other, but there is opposing demonstration in the fact that this 
country is one composed of many, and must on occasion be animated as one, 
and that the constituted and constituting soverignties must have power of 
cooperation against the enemies of all. * * *” 

Again the principle is clear and its particular application is unimportant. 

(5) Participation by the States will greatly aid in defense against insurrec- 
tion and fifth column activity. The impact of domestic violence is local, and 
insurrection involves the State, which has the equal, if not the primary, duty 
to suppress it. Moreover, the Court ignores, it is submitted, the military im- 
portance of dispersed forces to counter fifth column activities. The President 
himself, from his war experience, has indicated these dangers.” That the 
danger of subversion is greater than that of another war is emphasized by 
current history.™ 

The States have police forces numbering infinitely more than those at the 
command of the FBI and the National Guard or, during war, the militia. 
States cannot do their part to combat Communism without being prepared by 
previous study and investigation, like the Federal Government. This is pro- 
vided for by modern statutes, like the Maryland statute. If the States are 
allowed the power to protect themselves in the event of infiltration of sensitive 
positions in the central government, or when the political climate may again 
change and inertia set in, it is suggested that they will constitute bastions of 
strength, multiplying the difficulties of the enemy. For even if the Trojan 
horse should gain the entrance to the citadel, the States would remain as 
centers of resistance and rallying points. 

It is submitted that the philosophy of the Nelson case is in kind, and not 
merely degree, a graver threat to our form of federal union than many recent 
eases for which the Court has been criticized. 


% Art. IV of the Constitution guaranteeing a republican government provides for pro- 
tection against domestic violence only on application of the State. 

61 254 U. S. 325, 329-331. The practical difficulty of restricting evidence in State courts 
to sedition against the State in a field where the conspiracy is directed at all organized 
government is manifest. The end product is almost always violence within the boundaries 
of some State. 

80. S. News, September 9, 1955, p. 142, cited supra; Report of Maryland Commission 
on Subversive Activities 1949, and reports of many congressional committees on fifth- 
column technique. 

. g., the current infiltration of Syria, Indonesia, Egypt, Algeria, and other parts of 
the Middle East and Europe. 
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CONCLUSION 


During the period since World War II, international communism, while 
halted at some points, has made great gains and the increasing strength of 
Russia places us in constant peril. Internal subversion has been the main 
weapon by which Communist victories have been won in China and other 
important areas. It now threatens the stability, not only of many other Asiatic 
countries such as Indonesia, but, more important, presents a clear and present 
danger in the Middle Hast and North Africa. Recognizing the implications of 
this to our allies and NATO, the administration is desperately trying to meet 
the external threat. Recognizing also the ever-present internal threat,“ Con- 
gress, the executive and the States have persistently, by legislation and security 
programs, attempted to combat communism at home. These efforts have been 
on the whole quite successful, but the battle has not been won. Mistakes and 
clumsy administration in some areas, while trivial in proper perspective, have 
given ammunition to the pseudoliberals who, as J. Edgar Hoover points out, 
though often sincere, are the ready tools of the Communist conspiracy.® 

How has the Supreme Court stood during this same period? 

First: the Court, as reconstituted under Chief Justice Vinson, clearly rec- 
ognized the true nature of the Communist conspiracy and the menace of internal 
subversion, and refused to construe the Bill of Rights so as to interfere with a rea- 
sonable legislative judgment of what laws are essential to national security. 

Second: the trend of the decisions under Chief Justice Warren who, with 
others, has joined Justice Black and Douglas to make a new majority,” seems to 
indicate that the Court has once again extended the Bill of Rights to a point 
where it presents great obstacles to the fight against communism which has been 
carried on by the executive, Congress and the States. True, some of its decisions 
may be distinguished from the decisions of the Vinson Court on narrow grounds. 
But the net effect of such decisions seems to subordinate the national security to 
an extreme extension of civil liberties through the due process clause and other 
provisions of the Bill of Rights. 

The Court seems to have abandoned the judicial self-restraint which has here- 
tofore caused it to defer to the executive and legislature, which are constitution- 
ally charged with the responsibility and alone have available the necessary in- 
formation to carry out the primary duty of self-preservation, without which civil 
liberties of individuals would be meaningless. If our Government is to survive, it 
is submitted that it must defend itself, not only in preparation for external war 
for which men are still being drafted and sent to foreign lands, but that we must 
prepare in advance against the new and dangerous preliminary attacks on our 
internal security, which are the peculiar technique of the Communist conspiracy 
and the prelude to war. The Constitution, it is submitted, should be construed 
in accordance with its purpose and as one instrument, and without such preoc- 
cupation with civil rights as to endanger national survival. 


[National Review, February 15, 1958] 
Tue SupREME Court ON SEcurRITY—THE RecorpD oF 19 MoNTHS 
(By Marian Stephenson) 


In the past 19 months the Supreme Court has reviewed 10 cases that bear on 
internal security. On all 10, the Court has found in favor of those who ap- 
pealed against one or another law or administrative regulation designed to 
protect the Nation against internal subversion. 








%&E. g., the grand jury investigation of the United Nations employees; the Rosenberg 
trial ; the still unknown contribution to our failure in Korea, indicated by such incidents 
as the Peterson abstraction of security codes from the CIA itself, the strategic position 
held by the British Communists, Burgess and Maclean, where they could obtain our top 
secret information, and the like, 

% See Hoover speech at Valley Forge on Woprnary 22, 1957. Whitehead, FBI Story de- 
scribes the fight against the Communist conspiracy 1919-56. 

% Including generally Justices Harlan and Brennan (who replaced Justices Jackson and 
Minton) and one or more of the other Justices. Justice Whittaker (who replaced Justice 
Reed) did not take part in the decisions reviewed.’ There has been much criticism of the 
present Court in Congress and other responsible quarters—Summary of Senate Judiciary 
Subcommittee Report, U. S. News, March 15, 1957, page 144; see also U. S. News, June 1, 
22, 1956, February 3, June 28, July 5, August 9, 1957, and editorials. 
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THE DECISIONS 


1. Communist Party v. Subversive Activities Control Board—The Court re- 
fused to uphold or pass on the constitutionality of the Subversive Activities 
Control Act of 1950, thus delaying the effectiveness of the act and hamstringing 
the SACB. 

2. Commonwealth of Pennsylvania v. Steve Nelson.—The Court held that it 
was unlawful for Pennsylvania to prosecute a Pennsylvania Communist Party 
leader under the Pennsylvania Sedition Act, and indicated that the antisedition 
laws of 42 States and of Alaska and Hawaii cannot be enforced. 

3. Fourteen California Communists vy. United States—-The Court reversed 
two Federal courts and ruled that teaching and advocating forcible overthrow 
of our Government, even “with evil intent,” was not punishable under the 
Smith Act as long as it was “divorced from any effort to instigate action to 
that end,” and ordered five Communist Party leaders freed and new trials for 
another nine. 

4. Cole v. Young.—The Court reversed two Federal courts and held that, al- 
though the Summary Suspension Act of 1950 gave the Federal Government the 
right to dismiss employees “in the interest of national security of the United 
States,” it was not in the interest of national security to dismiss an employee 
who contributed funds and services to a concededly subversive organization, 
unless that employee was in a “sensitive position.” 

5. Service v. Dulles.—The Court reversed two Federal courts which had re- 
fused to set aside the discharge of John S. Service by the State Department. 
The FBI had a recording of a conversation between Service and an editor of the 
pro-Communist magazine Amerasia in the latter’s hotel room, in which Service 
spoke of military plans which were “very secret.” Earlier the FBI had found 
large numbers of secret and confidential State Department documents in the 
Amerasia office. The lower courts had followed the McCarran amendment, 
which gave the Secretary of State “absolute discretion” to discharge any em- 
ployee “in the interests of the United States.” 

6. Slochower v. Board of Higher Education of New York.—The Court re- 
versed the decisions of three New York courts and it has held it unconstitu- 
tional automatically to discharge a teacher, in accordance with New York law, 
because he took the fifth amendment when asked about Communist activities. 
In petition for rehearing, the Court admitted that its opinion was in error in 
stating that Dr. Harry Slochower was not aware that his claim of the fifth 
amendment would ipso facto result in his discharge. However, the Court 
denied a rehearing. 

7. Sweezy v. New Hampshire——The Court reversed the New Hampshire 
Supreme Court and held that the attorney general of New Hampshire was 
without authority to question Prof. Paul Sweezy, a lecturer at the State Uni- 
versity, concerning suspected subversive activities, including a certain lecture. 

8. Konigsberg v. State Bar of California.——The Court reversed the decisions 
of the California Committee of Bar Examiners and of the California Supreme 
Court and held that it was unconstitutional to deny a license to practice law 
to an applicant who refused to answer this question put by the bar committee: 
“Mr. Raphael Konigsberg, are you a Communist?” and a series of similar 
questions. 

9. Jencks v. United States.—The Court reversed two Federal courts and held 
that Clinton Jencks, who was convicted of filing a false non-Communist affi- 
davit, must be given the contents of all confidential FBI reports made by any 
Government witness in the case, even though Jencks “restricted his motions 
to a request for production of the reports to the trial judge for the judge's in- 
spection and determination whether and to what extent the reports should 
be made available.” 

10. Watkins v. United States——The Court reversed the Federal district court 
and six judges of the Court of Appeals of the District of Columbia and held 
that the House Committee on Un-American Activities could not require a wit- 
ness, who admitted “I freely cooperated with the Communist Party,” to name 
his Communist associates, even though the witness did not invoke the fifth 
amendment. The Court said: “We remain unenlightened as to the subject to 
which the questions asked petitioner were pertinent.” 

Other decisions have been based on the 10 listed above, including at least three 
based on the Watkins decision. 

The accompanying rollcall shows how the Justices voted on the 10 internal 
security measures. 


; 
' 








LIMITATION OF APPELLATE JURISDICTION 909 


The rollcall—Votes on internal security measures 


Against For 
aia tee teres ttlie Oe Se rials $$ ____—_—_|___ eS eee 
Earl Warren ee bas ‘ : . 10 | 0 
Hugo L, Black_- 2 be x 2, 10 0 
William O. Douglas __- ; = csaean otebas Bek 10 0 
Felix Frankfurter - axe os pete ‘ : ee 9 1 
John M, Harlan. _-. aa Fo eee did eae | 8 2 
William J. Brennan, Jr--_-- i x ‘ 3 re ei 5 0 
Harold H. Burton--_-___---- , wodiaeteaths nae at : 6 3 
<a ee) SS J. weesited b's 2 7 
Charles Evans Whittaker --_--_-.....-- vo 1 0 
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“Tse POWER OF THE SUPREME CourT—A Brier HIsTorIcAL STUDY” 
By Rev. Robert G. Forbes 


Sovereignty is a product of advanced national culture. It was unknown when 
societies were in a crude state. It was after the city and the State became coter- 
minous that sovereignty developed. 

Plato observed: “I see a State in which the law is above the rulers. The 
only valid sovereignty is that of the rule of the law.” In his Laws he made 
reference to “the rule of the Laws.” Aristotle discussed in his Politics: “What 
is the supreme power in the State.” He defined the state as “an aggregate of 
citizens.” It is their right to express their “collective will” that is called a 
gem in their political diadem. 

Woodrow Wilson said that “sovereignty” resides in the community. The 
Hegelians insisted that “sovereignty” described the real will of the community). 

Colonies develop sovereignty to the degree they are self-governed. This was 
true of the American Colonies. 

Cognizant of the constitutional tripartite divisions of the Government of the 
United States and their checks and balances, our respected and revered Presi- 
dent, George Washington, during his Farewell Address in 1796, advised that any 
constitutional change should be made by way of prescribed amendment process 
and not by usurpation. This term had been used three times in our Declaration 
of Independence to indicate the illegal and unlawful assumption or seizure 
of sovereign power. Usurpation is an enemy of sovereignty. 

President Washington was conversant with article II of the Articles of Con- 
federation approved and signed by the representation of the Thirteen Colonies 
March 1, 1781. Among its several provisions was one of the vast importance, 
to wit: “Each State retains its sovereignty, freedom and independence, and 
every Power, Jurisdiction and Right, which is not by this confederation expressly 
delegated to the United States, in Congress assembled.” This was before the 
Constitution was adopted. 

President Washington was also acquainted with the import and provisions of 
our Bill of Rights which had been proclaimed in force December 15, 1791, par- 
ticularly that part known as the 10th amendment, to wit: “The powers not 
delegated to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people.” 

Historical political science records the strength and the weakness of human 
mentality. In our early era the mentality of those who framed our destinies 
was noticeably virile. In McCullough v. Maryland (4 Wheaton 316 (1819) ), 
Chief Justice Marshall observed: “No political dreamer was ever wild enough 
to think of breaking down the lines which separate the States and compound- 
ing the American people into one common mass.” In our modern era, a brain- 
washed element in the United States has advocated the eradication of all 
boundary lines between the States. No longer does the 10th amendment to 
the Federal Constitution afford the intended protection to the several States. 
Especially is this true of State police powers The United States, as such, has 
no police power. All police power resides in the State governments. To the 
States alone is given the power to enact proper laws to protect and promote 
State morals, health, order, safety, and the general welfare of its particular 
social organization. 

It will be recalled that on June 4, 1787, a resolution was submitted to the 
Constitutional Convention by Mr. Edmund Randolph, a Delegate from Virginia, 
requesting “That a national judiciary be established,” to which was added 
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“to consist of one supreme tribunal, and of one or more inferior tribunals.” This 
resolution was passed in the affirmative, and appears as article III, section 1, 
of our Federal Constitution. 

; The debates of the Convention resulted in bestowing on the national judiciary 
its “original” jurisdiction. George Mason, of Virgina, contended in the Con- 
vention that the national judiciary was “so constructed and extended as to 
absorb and destroy the judiciaries of the several States.” It was Edmund Ran- 
dolph, of Virgina, who insisted that the power of the judiciary be limited and 
defined. Mr. Elbridge Cerry, of Massachusetts, suggested that the judiciary 
had a star chamber atmosphere. Mr. Luther Martin, of Maryland, objected to 
the exclusive (original) jurisdiction of the national court. 

George Washington, President of the Constitutional Convention and Deputy 
from Virginia, was aware that the Supreme Court of the United States was the 
unique creation of the framers of our Federal Constitution, that there existed 
no exact precedent for it in the ancient or in the modern world, that this Court 
was established by our Federal Constitution and not by Congress, and that 
when our Constitution was framed it was correctly assumed that all judicial 
power emanates the people of the several Colonies, which Colonies later became 
known as States. 

The United States Supreme Court having thus been created by a provision 
of the Federal Constitution, it became necessary to designate its jurisdiction, 
which, in general, is the power to do justice in causes brought before it when 
it applies the law. The Constitution designates the original jurisdiction of 
the United States Supreme Court. This type of jurisdiction is derived directly 
from the Constitution, and is self-executing without any action of or by Congress. 

In Marbury v. Madison (1 Cranch 137 (1803)), Chief Justice Marshall ob- 
served that Congress can neither restrict nor enlarge the Court’s original juris- 
diction. In this case a controversy had arisen as to whether or not Congress 
could confer upon the Supreme Court any original jurisdiction aside from that 
constitutionally provided. 

Artcile III, section 2, clause 1, in the Federal Constitution provides in refer- 
ence to the original jurisdiction of the Supreme Court of the United States: 
“The judicial power shall extend to all Cases, in law and equity, arising under 
this Constitution, the Laws of the United States and treaties made, or which 
shall be made, under their authority. To all Cases affecting Ambassadors, 
other public Ministers and Consuls. To all cases of Admiralty and Maritime 
Jurisdiction. To Controversies to which the United States shall be a party. 
To controversies between two or more States, between a State and Citizens of 
another State, between Citizens of different States, between citizens of the same 
State claiming Lands under Grants of different States, and between a State, 
or the Citizens thereof, and foreign States, Citizens or Subjects.” The 11th 
amendment restricted the judicial power, preventing its extension to any suit 
in law or equity, commenced or prosecuted against one of the United States 
by citizens of another State, or by citizens or subject of any foreign State. 

Mr. Chairman, contradistinguished from the original jurisdiction of the 
United States Supreme Court is what may be termed the appellate power. That 
part which concerns the Courts of our several States has been, and is now, the 
source of considerable controversey. When viewed in the context of the 10th 
amendment to our Federal Constitution, this seems to be one of the sources of 
usurpation. 

In special reference to appellate power our Federal Constitution provides, in 
article III, section 2: ‘‘In all the other cases mentioned, the Supreme Court shall 
have appellate jurisdiction, both as to law and fact, with such exception, and 
under such regulations as the Congress shall make.” The “other cases” refer to 
the instances of original jurisdiction in article III, section 2. The Constitution 
of the United States does not grant to the Supreme Court appellate powers in 
respect to decisions in the State or Federal district courts. Cases in the classi- 
fication groups named in article III, section 2, of the Federal Constitution can 
only be “originally” filed in the Supreme Court of the United States. Any cases 
coming within the appellate jurisdiction of the Supreme Court of the United 
States are filed in some State or Federal court other than the Supreme Court of 
the United States to which it may be carried on appeal. 

The Delegates to our Constitutional Convention of 1787 evidently did not desire 
to place the future of the United States at the mercy of one group of men who 
arbitrarily might disregard valid legislation, or even hold it unconstitutional, 
ignore sound precedents, override State police regulatory laws and constitutional 
provisions, and cause the decisions of the State courts to have no force and effect, 
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for from the decisions of the Supreme Court of the United States there is no 
appeal. 

Appellate jurisdiction in reference to the Supreme Court of the United States 
was the subject of much debate in the Constitutional Convention. The second 
part of article III, section 2, was referred to on August 27, 1787, when Governour 
Morris of Pennsylvania inquired as to the meaning of the words “in all other 
cases before mentioned, the Supreme Court shall have appellate jurisdiction, both 
as to law and fact, with such exceptions and under such Regulations as the 
Congress shall make.” He inquired, did it extend to matters of fact as well as 
law, and to cases of common as well as civil law? Mr. James Wilson, of Penn- 
sylvania, observed: “The committee,” he believed, “meant facts as well as law 
and Common as well as Civil Law.” Mr. John Dickenson, of Delaware, moved to 
add after the word “appellate” the words “as to law and fact” ; this was agreed to. 
Mr. Madison of Virginia and Mr. Morris of Pennsylvania moved to strike the 
words “jurisdiction of the Supreme Court” and insert the “judicial powers,” 
which was agreed to. Mr. Randolph of Virginia directed the attention of the 
Delegates to “The difficulty in establishing the powers of the judiciary.” His 
suggestion that “In all other cases before mentioned the Judicial Power shall be 
exercised in such manner as the legislature shall direct’ did not coincide with 
the wishes of the Convention. Fear may have been present in the minds of some 
of the Delegates to the Constitutional Convention that the “Judicial power,” at 
some future time, might become formidable. It was remarked and recorded in 
the proceedings of the Convention: “The Hphori at Sparta became in the end 
absolute.” ‘ 

Theoretically, the appellate jurisdiction of the United States Supreme Court 
may be subject to a limited control by Congress; but here Congress must not 
exceed its Constitutional limitations. In Wisecart et al. v. Dauchy (3 Dallas 
821 (1796)), Chief Justice Ellsworth observed: “The appellate jurisdiction is 
qualified ; inasmuch as it is given ‘with such exceptions, and under such regula- 
tions, as the Congress shall make’.” This power of Congress to make excep- 
tions to the appellate jurisdiction of the Supreme Court, apparently developed, 
with the aid of Congress, into a plenary power to bestow, withhold, and with- 
draw appellate jurisdiction, even to the point of its abolition. 

In Ex parte McCardle (6 Wall. 318 (1869) ), Chief Justice Salmon P. Chase 
advised that the appellate jurisdiction of the Supreme Court is conferred and 
not derived from acts of Congress; but is conferred with such exceptions, and 
under such regulations, as Congress shall make, and therefore, acts of Congress 
affirming such jurisdiction have always been construed as excepting from it all 
cases not expressly described and provided for. In the McCardle case, Congress 
had enacted a statute withdrawing appellate jurisdiction from the Supreme Court 
in certain habeas corpus proceedings. The Supreme Court dismissed the appeal 
for want of jurisdiction, without which the Court could not proceed at all in 
any case. The McCardle case was the product of the stresses and tensions of 
the Reconstruction period; it has frequently been reaffirmed and approved. In 
U. 8. v. Bitty (208 U. S. 393 (1908) ), the Court held that there is no right of 
appeal to the United States Supreme Court except as an act of Congress confers 
it. Here it should be stressed that the act of Congress must be constitutionally 
valid. In the Frances Wright case (105 U. S. 381 (1882)), the United States 
Supreme Court sustained the validity of an act of Congress which limited the 
Court’s review in admiralty cases to questions of law appearing on the record. 
In Ex Parte Bollman (4 Cranch 75 (1807)), Chief Justice Marshall observed 
that “Courts which are created by written law, and whose jurisdiction is defined 
by written law, cannot transcend that jurisdiction.” 

Two years, two months and twenty-one days prior to the time our Bill of Rights 
was proclaimed to be in force, our Federal Congress exercised its constitutional 
legislative powers and on September 24, 1789, passed the Judiciary Act, the ob- 
ject of which aws to establish the judicial system of the United States. At the 
time this Judiciary Act became a law, the 10th amendment was not in force. 
This Judiciary Act consisted of. 35 sections. The Senate of the United States 
formulated the act, which involved considerable difficulty. Section 13 of ihe 
Judiciary Act related to the exclusive while section 25 was concerned with ap- 
pellate jurisdiction. 

Article III, section 2, clause 1, of the Federal Constitution, and the 13th 
section of the Judiciary Act of 1789 relate to the exclusive jurisdiction of the 
United States Supreme Court. The portion of article III relating to exclusive 
jurisdiction has already been cited. Section 13 of the Judiciary Act of 1789 
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provides : “Controversies of a civil nature where a state is a party, except where 
a state and the citizens, and except also between a state and the citizens 
of another state or states, or aliens, in which latter case it shall have original 
but not exclusive jurisdiction, and shall have exclusively all such jurisdiction 
of suits or proceedings against ambassadors, or other public ministers, or their 
domestics, or domestic servants, as a court of law can have or exercise consistently 
with the law of nations; and original but not exclusive jurisdiction of all suits 
brought by ambassadors, or other public ministers, or in consul or vice-consul 
shall be a party. The Supreme Court shall also have appellate jurisdiction 
from circuit courts and courts of the several states, in cases hereinafter specifi- 
eally provided for.” 

Section 25 of the Judiciary Act of 1789 was in reference to the appeal of 
cases from the highest State courts to the Supreme Court of the United States, 
and provides: “Cases in which judgments and decrees of the higher court of a 
state may be examined by the Supreme Court. That a final judgment or decree 
in any suit, in the highest court of law or equity of a state in which a decision 
in the suit would be had, where is drawn in question the validity of a treaty, 
or statute of, or an authority exercised under treaty or statute or authority of 
the United States and the decision is against their validity, or where is drawn 
in question the validity of a statute of or an authority exercised under any 
State, on the ground of their being repugnant to the Constitution, treaties or laws 
of the United States, and the decision is in favor of their validity; or where is 
drawn in question the construction of any clause of the Constitution, or of a 
treaty, or statute of, or commission held under the United States, and the de- 
cision is against the title, right, privilege or exemption specially set up or 
claimed by either party, under such clause of the said Constitution, treaty, 
statute, or commission, may be reexamined, and reversed or affirmed in the 
Supreme Court of the United States upon a Writ of Error.” 

The Judiciary Act became a law September 24, 1789. The 10th amendment to 
the Federal Constitution became in force December 15, 1791 and provided that 
the powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively or to the people. 
Eventually, it became apparent that the Judiciary Act of 1789 should be changed. 
This resulted in the act of Congress dated February 5, 1867, which modified, 
if not repealed the 25th section of the Judiciary Act of 1789. This act of 1867 
provided for three classes of cases in which the Supreme Court of the United 
States might review the final judgment or decree of the highest court of a 
State: “First, where is drawn in question the validity of a treaty or statute 
of, or an authority under, the United States and the decision is against their 
validity ; second, where is drawn in question the validity of a statute of, or 
an authority exercised under, any State, on the ground of their being repug- 
nant to the Constitution, treaties, or laws of the United States, and the decision 
is in favor of their validity ; third, where any title, right, privilege, or immunity is 
elaimed under the Constitution, or any treaty or statute of, or commission held 
or authority exercised under, the United States, and the decision is against the 
title, right, privilege, or immunity specially set up or claimed by either party 
under such Constitution, treaty, statute, commission, or authority.” This act 
enlarged the powers of the United States Supreme Court as to cases brought 
before it by writ of error to the State courts in two respects. It gave the Court 
authority to look at the opinion delivered by the State court as well as at the 
technical record. This rendered useless the clause of the act of September 24, 
1789, which provided: “but no other error shall be assigned or regarded as a 
ground of reversal.” The act of February 5, 1867, gave the Supreme Court 
discretionary power to proceed to a final decision. The Judiciary Act of 1789 
provided that this power was given only “if the cause shall have been remanded 
before.” 

Article III, section 2, clause 2, Congress is empowered to regulate the judicial 
powers bestowed on the Supreme Court by the Federal Constitution, except in 
eases affecting ambassadors, other public ministers and consuls, and those in 
which a State shall be a party. Should our Federal Congress depart from these 
limitations and legislate for judicial powers not bestowed on the Supreme Court 
by the constitution, legally, such laws would have no effect. Otherwise, such 
action would be tantamount to amending the Federal Constitution by an Act 
of Congress and not by the required constitutional procedure under article V. 
In the event the Supreme Court should attempt the same objective by juridi- 
cal interpretation, the same rule would apply. 
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Any validity of section 25 of the Judiciary Act of 1789 and the act of Congress 
dated February 5, 1867, in special reference to the appellate jurisdiction of the 
United States Supreme Court is to be tested in connection with the provisions 
of the 10th amendment to the Federal Constitution. No arbitrary interpreta- 
tion should have legal effect. Two of the above are acts of Congress ; the other 
is the supreme law of our land. No unconstitutional act of Congress or illegal 
interpretation by the members of the United States Supreme Court should be 
permitted to bestow powers to the United States not delegated by the States 
and the people thereof. The several States have not authorized the United 
States to interfere with their respective police powers. Regardless of any 
opinion as to right or wrong of segregation, the recent segregation decisions of 
the United States Supreme Court, in declaring provisions in State statutes and 
State constitutions unlawful, has undoubtedly encroached on the police power 
of several States in their endeavor to deal with the racial question in a manner 
best suited to keep law and order within the respective States involved. 

Judge B. R. Curtis, an accepted authority, refers to a strange device reputedly 
used by the United States Supreme Court to expand its appellate jurisdiction. 
In his legal textbook (1896), entitled “Jurisdiction, Practice, and Peculiar Juris- 
prudence Pertaining to the Courts of the United States,” pages 24 and 25, which 
consists of a group of lectures delivered at the Harvard Law School, advises as 
to the implied source of the appellate power in reference to the courts of the 
several States. He writes that it is only an implied power, which they claim to 
be based on the second clause of article VI of the Federal Constitution, which 
provides: “This Constitution and the Laws of the United States which shall be 
made in pursuance thereof, and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be made the Supreme Law of the Land.” 
In order to justify the juridical absurdity of basing appellate jurisdiction on this 
part of article VI, they invented, propounded, and also answered the question, 
to wit: “How could this Constitution, these treaties, and these laws be supreme 
law throughout the United States, unless the judicial power of the United States 
could take cognizance of all questions arising under them, and give final effect 
to them.” Under this new and unconstitutional method of amending the Federal 
Constitution, the Supreme Court took over the appellate power in reference to 
State and Federal district court decisions, regardless of the 10th amendment, 
States rights, and people’s rights. 

Iristances of disobedience by State Courts to order of the Supreme Court of the 
United States have occurred. In fact all appellate power claimed by the United 
States Supreme Courts over the courts of several States has not only been severely 
questioned, but absolutely denied. Two cases in Virginia may be cited as 
examples. 

1. Martin v. Hunter (1 Wheaton 304 (1816)). The original suit was an action 
of ejectment. The Virgina State Court of Appeals had refused to make a return 
on a writ of error from the United States Supreme Court. The Virginia Court 
had refused to obey the mandate of the Supreme Court, which required that the 
judgment rendered in the same case be carried into due execution. It was con- 
tended that while the courts of Virginia were constitutionally obliged to prefer 
“the supreme law of the land over conflicting State Laws, it was only by their 
own interpretation of the said supreme law that they, as a court of a sovereign 
State were bound. Mr. Justice Story observed: ‘This power of removal is not 
to be found in express terms in any part of the Constitution.’ ” 

2. Cohen v. The State of Virginia (6 Wheaton 264 (1821)). This case devel- 
oped out of the sale in Virginia of lottery tickets to a lottery to be drawn in 
Washington, D. C. The State of Virginia had prohibited such sales. The State 
Court of Virginia refused to carry into effect the mandate of the United States 
Supreme Court. The State court was then advised by the Supreme Court that it 
would force the final decision of the case and award execution thereon, as the 
Virginia Court had refused to execute penal laws. Part of the case was based 
on the 25th section of the Judiciary Act of 1789, which was not changed until 
1867, an interim of 78 vears hetween the date of the Indiciarvy Act avd the act of 
1867 ; this case arose in 1821. The opinion was delivered by Mr. Chief Justice 
Marshall, who based some of it on section 25 of the J udiciary Act of 1789. 

The recent public education decisions, respectfully dated May 17, 1954, and 
May 31, 1955, handed down by the United States Supreme Court, cited seven of 
its Supreme Court decisions upholding the “Separate, but equal” doctrine in 
education. These judicial precedents related to cases originating in Louisiana, 
Georgia, Missouri, Oklahoma and Texas, dating between 1896 and 1950, to wit: 
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Plessy v. Ferguson (163 U. S. 537) ; Cumming v. Board of Education (175 U. S. 
528) ; Gong Lum v. Rice (275 U. S. 78) ; Missouri ew rel Gaines v. Canada (305 
U. S. 237) ; Sipeul v. Oklahoma (332 U. S. 631) ; Sweatt v. Painter (339 U. S. 629) ; 
McLaurin v. Oklahoma State Regents (339 U. S. 637). 

In the course of these decisions the United States Supreme Court approved all 
State statutes and State constitutional provisions of the several States directly 
concerned in the above-cited cases, which formed a long list of precedents. 

The instant public education decisions directly concerned Kansas, South 
Carolina, Virginia, and Delaware. These States have similar statutes and con- 
stitutional provisions as the States of Louisiana, Georgia, Missouri, Oklahoma, 
and Texas. In the first-named group of States, statutes and constitutional pro- 
visions, in reference to public education, were held to be unconstitutional, whereas 
in the second group of States statutes and constitutional provisions of a similar 
nature had been held constitutional. 

Two of the recent public education cases came to the United States Supreme 
Court on writs of certiorari. The case of Francis H. Gebhart et al. Petitioners v. 
Hthel Louise Belton et al., came to the United States Supreme Court on writ of 
certiorari to the Supreme Court of the State of Delaware. The case began in the 
Delaware Court of Chancery. Its purpose being to enjoin enforcement of the 
provisions of the State constitution and statutory code requiring segregation in 
public schools. The chancellor gave judgment in favor of the Negro children 
plaintiffs, and ordered their admission to the white public schools. His decree 
was affirmed by the Supreme Court of Delaware. The case should have stopped 
there, but it came to the United States Supreme Court on a writ of certiorari. 
In the event the majority of the people of Delaware desired to have mixed public 
schools as against a minority will, that, it is assumed, is their affair. 

Legal proceedings were filed in three of the United States district courts in 
the following cases: Davis et al. v. County School Board of Prince Edward Coun- 
ty, Virginia, et al.; Harry Briggs, Jr. et al. v. B. W. Elliott et al., South Carolina; 
Oliver Brown et al. v. Board of Education of Topeka, Shawnee County, Kansas, 
et al. These three cases were directly appealed to the United States Supreme 
Court from their respective district courts which had denied the requests of the 
several colored children that they be allowed to integrate with white children in 
the publie schools. In granting these appeals the Court not only usurped the 
sovereignty of the people of these three States, but of all of the States, and 
ignored their reserved rights according to the 10th amendment to the Fefleral 
Constitution, and denied the right of the majority of the people who inhabit our 
48 States. 


{Louisiana Bar Journal, Vol. IV, No. 2, October 1956] 
IMPLICATIONS OF THE SEGREGATION DECISION 


By Jared Y. Sanders, Jr. 


Since the segregation decision by the United States Supreme Court has been 
rendered, quite a few have recalled the cynical remark attributed to Justice 
Hughes that “the Constitution is what the Supreme Court says it is.” It has 
also been suggested by certain eminent authorities that it is absurd to even 
suggest that the Supreme Court can do anything that is “unconstitutional.” 

However, a moment’s reflection without emotion on this point should satisfy 
one that the Constitution is what it is. No statement by the Supreme Court or 
by any other group of men can make it anything but what it is. 

Has the Supreme Court the right to change the Constitution by interpretation? 

Has the Supreme Court the right to rule by edict where it considers the Con- 
gress in error in failing to legislate? 

Have we exchanged the “divine right of kings” for “divine right of the Su- 
preme Court”? 

Have we substituted for the government of checks and balances instituted 
by the Founding Fathers a supreme omnipotent and infallible Supreme Court 
as the final arbiter of our destinies? 

These are not idle questions. They are very profound questions. 

When the kings of the Middle Ages began to assume an autocratic power 
that the elected chieftains of their ancestors had not claimed, it finally became 
necessary for their so-called subjects to acquiesce in this arbitrary use of 
power or to resist it. The terrible revolutions that convulsed Europe at the 
end of the Middle Ages culminating in the beheading of Charles I of England 
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and the overthrow of the Bourbons in the French Revolution ended in Europe 
the theory of the divine right of kings to rule by edict. 

Whither are we drifting in the United States? 

If the Supreme Court should by decree declare that the republic set up by the 
Founding Fathers was outmoded and that the time had come to have a king and 
anoint former Governor, now Chief Justice, Earl Warren, President Dwight 
Eisenhower or some other man of their choosing to be the king of the United 
States, would this act be constitutional because the Supreme Court did it? 

The question answers itself. 

Yet, if it is admitted that such an act, which while remote nevertheless is a 
possibility, would not be constitutional, then it follows necessarily that some 
acts that the Supreme Court could do would not be constitutional. If this is 
conceded, why then the question follows as to where is the line to be drawn? 
This necessarily admits the possibility of debate and discussion and of ques- 
tioning the right of the Supreme Court to do certain things on the ground 
that it is unconstitutional. 

The arbitrary manner in which the Supreme Court, in the Brown (segrega- 
tion) decision, reinterpreted the Constitution in accordance with its own opin- 
ions of what the law should be, completely setting aside the reservation of power 
to the Congress to legislate: claiming for itself the right to legislate when Con- 
gress failed to do so; claiming for itself the right to rewrite the Constitution on 
the grounds it was outmoded and that modern conditions made it necessary for 
the Supreme Court to do so, ignoring and overruling in effect the 10th amend- 
ment, completely ignores the constitutional method of amending the Constitu- 
tion set up in the Constitution itself. 

This usurpation of power by the Supreme Court in its pretended right to 
amend the Constitution by interpretation in accordance with the personal views 
of nine men or with a majority of nine men appointed for life and themselves 
not subject to any form of check or restraint constitutes a most radical change 
in our whole form and substance of government. 

If the Supreme Court can rewrite the Constitution to suit its views on social 
questions what is to prevent it from rewriting the Constitution and imposing upon 
the country some other economic system different from the one which we now 
enjoy? 

There is herewith presented a fictitious decision of the United States Supreme 
Court in the year 1996 involving the question of free enterprise. The wording and 
reasoning are practically identical with the wording and reasoning of the segrega-, 
tion decision. Is the segregation decision the forerunner of something like this 
hypothetical case herewith presented? There is reproduced below the Brown v. 
Board of Education of Topeka segregation decision (347 U. S. 483, 98 L. ed. 873, 
74 S. Ct. 686, 38 A. L. R. 2d 1180) in the lefthand column and a hypothetical case 
attributed to the year 1996 A. D. in the righthand column: 


Brown v. Board of Education of To- 
peka (347 U. 8S. 483, 98 L. ed. 873, 74 
S. Ct. 686, 38 A. L. R. 24 1180) : 

“Mr. Chief Justice Warren delivered 


Paul Marques, et als. v. Bon H. 
Richard (A. D. 1996), John Doe v. Rich- 
ard Roe, etce., etc. 

Be ne we NOD nis tes 


the opinion of the Court. 

“These cases come to us from the 
States of Kansas, South Carolina, Vir- 
ginia, and Delaware. They are pre- 
mised on different facts and different 
local conditions, but a common legal 
question justifies their consideration to- 
gether in this consolidated opinion. 

“In each of the cases, minors of the 
Negro race, through their legal repre- 
sentatives, seek the aid of the courts in 
obtaining admission to the public 
schools of their community on a non- 
segregated basis. In each instance, they 
had been denied admission to schools at- 
tended by white children under laws 
requiring or permitting segregation ac- 
eording to race. This segregation was 
alleged to deprive the plaintiffs of the 


delivered the opinion of the Court. 

These cases come to us from the 
States of New York, Pennsylvania, New 
Jersey, Illinois, Michigan, Ohio, Indi- 
ana, and California. They are premised 
on different facts and different local 
conditions, but a common legal question 
justifies their consideration together in 
this consolidated opinion. 

In each of these cases, the plaintiff, 
each in his own behalf and on behalf of 
others similarly situated, seeks admis- 
sion to and use of certain property of 
defendants. Plaintiffs allege in sub- 
stance that they have each of them been 
denied admission to and use of certain 
property “owned” by defendants under 
State law or custom requiring or per- 
mitting private ownership of property. 
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equal protection of the laws under the 
14th amendment. In each of the cases 
other than the Delaware case, a three- 
judge Federal district court denied re- 
lief to the plaintiffs on the .so-called 
‘separate but equal’ doctrine announced 
by this Court in Plessy v. Ferguson (163 
U. S. 587, 41 L. ed. 256, 16 S. Ct. 1138). 
Under that doctrine, equality of treat- 
ment is accorded when the races are 
provided substantially equal facilities, 
even facilities, even though these facili- 
ties be separate. In the Delaware case, 
the Supreme Court of Delaware ad- 
hered to that doctrine, but ordered that 
the plaintiffs be admitted to the white 
schools because of their superiority to 
the Negro schools. 

“The plaintiffs contend that segre- 
gated public schools are not ‘equal’ and 
cannot be made ‘equal,’ and that hence 
they are deprived of the equal protec- 
tion of the laws. Because of the 
obvious importance of the question pre- 
sented, the Court took jurisdiction. 
Argument was heard in the 1952 term, 
and reargument was heard this term on 
certain questions propounded by the 
Court. 


“Reargument was largely devoted to 
the circumstances surrounding the 
adoption of the 14th Amendment in 
1868. It covered exhaustively consid- 
errtion of the amendment in Congress, 
ratification by the States, then existing 
practices in racial segregation, and the 
views of proponents and opponents of 
the amendment. This discussion and 
our own investigation convince us, that 
although these sources cast some light, 
it is not enough to resolve the problem 
with which we are faced. At best they 
are inconclusive. The most avid pro- 
ponents of the postwar amendments 
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This “ownership” of private property 
was alleged to deprive the plaintiffs of 
equal protection of the laws under the 
14th amendment. In each case a three- 
judge Federal district court denied re- 
lief to the plaintiffs on the so-called “pri- 
vate ownership of property” doctrine 
previously announced and upheld by 
this Court in numerous cases. Under 
that doctrine private ownership of prop- 
erty is upheld under the so-called “free 
enterprise” or “capitalistic” system. 


Plaintiffs contend that under the pri- 
vate ownership of property doctrine 
certain favored people are protected by 
law in the use and so-called “owner- 
ship” of property, that this “right of 
ownership” may be and frequently is 
inherited so that these favored individ- 
uals can and frequently do come into the 
ownership of great wealth without any 
exertion on their part other than the 
accident of birth, and without any con- 
tribution to society, that those who are 
born of poor parents inherit nothing and 
under the operation of the “private 
ownership” theory are thereby deprived 
of equal rights in and to the “private 
property” so owned and are in fact 
denied equality of treatment under the 
law in that they are denied even any 
opportunity of acquiring equal use and 
ownership of the property so “owned” 
and inherited, and that under this 
theory property is not owned equally 
and that ownership of property cannot 
be made “equal” under the so-called free 
enterprise system and that hence plain- 
tiffs are deprived of equal protection of 
the law. Because of the obvious im- 
portance of the question presented, the 
Court has taken jurisdiction. Argu- 
ment was heard in the 1995 term and 
reargument was heard this term on cer- 
tain questions propounded by the Court. 

Reargument was largely devoted to 
the circumstances surrounding the 
adoption of the 14th amendment in 1868. 
It covered exhaustively consideration of 
the amendment in Congress, ratification 
by the States, then existing practices in 
regard to the ownership of property, 
the profit motive, and the free enter- 
prise system, and the views of pro- 
ponents and opponents of the amend- 
ment. This discussion and our own 
investigation convince us that although 
the sources cast some light it is not 
enough to resolve the problem with 
which we are faced. At best, they are 
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undoubtedly intended them to remove 
all legal distinctions among ‘all persons 
born or naturalized in the United 
States.’ Their opponents, just as cer- 
tainly, were antagonistic to both the 
letter and the spirit of the amendments 
and wished them to have the most lim- 
ited effect. What others in Congress 
and the State legislatures had in mind 
cannot be determined with any degree 
of certainty. 


“An additional reason for the incon- 
clusive nature of the amendment’s 
history, with respect to segregated 
schools, is the status of public educa- 
tion at that time. In the South, the 
movement toward free common schools, 
supported by general taxation, had 
not yet taken hold. Education of 
white children was largely in the hands 
of private groups. Education of Ne- 
groes was almost nonexistent, and 
practically all of the race were illiter- 
ate. In fact, any education of Negroes 
was forbidden by law in some States. 
Today, in contrast, many Negroes have 
achieved outstanding success in the arts 
and sciences as well as in the business 
and professional world. It is true that 
public education had already advanced 
further in the North, but the effect of 
the amendment on Northern States was 
generally ignored in the congressional 
debates. Even in the North, the con- 
ditions of public education did not ap- 
proximate those existing today. The 
eurriculum was usually rudimentary : 
ungraded schools were common in rural 
areas ; the school term was but 3 months 
a year in many States; and compulsory 
school attendance was virtually un- 
known. As a consequence, it is not sur- 
prising that there should be so little in 
the history of the 14th amendment re- 
lating to its intended effect on public 
education. 


“In the first cases in this Court con- 
struing the 14th amendment, decided 
shortly after its adoption, the Court 
interpreted it as proscribing all State- 
imposed discriminations against the 
Negro race. The doctrine of ‘separate 
but equal’ did not make its appearance 
in this Court until 1896 in the case of 
Plessy v. Ferguson (U. 8S.) supra, in- 
volving not education but transporta- 
tion. American courts have since la- 
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inconclusive. The most avid proponents 
of the postwar amendments undoubt- 
edly intended them to remove all legal 
distinctions among “all persons born or 
naturalized in the United States.” 
Their opponents just as certainly were 
antagonistic to both the letter and the 
spirit of the amendments and wished 
them to have the most limited effect. 
What others in Congress and the State 
legislatures had in mind cannot be de- 
termined with any degree of certainty. 

An additional reason for the incon- 
clusive nature of the amendment’s his- 
tory, with respect to the capitalistic 
system, free enterprise and the profit 
motive, is the status of our economic 
system at that time as well as at the 
time of the adoption of the Federal 
Constitution. At the time of the adop- 
tion of the Federal Constitution this 
Nation was largely rural and agricul- 
tural. Equality of treatment under the 
law with regard to the ownership of 
property, especially real property, was 
not presented because of the fact that 
anyone who desired ownership of land 
could find vast areas of land in the then 
uninhabited, except for savages, areas 
to the west. The Thirteen Colonies 
comprised a narrow strip along the At- 
lantic seaboard and except for some 
settlements of the French and Spanish 
in various other parts of the continent 
vast areas of the continent were await- 
ing population. This great abundance 
of property, especially real property, 
created equality of opportunity under 
the law and hence the question of pri- 
vate ownership of property was never 
presented to the framers of the Consti- 
tution. This same condition continued 
to obtain with some modification at the 
time of the adoption of the 14th amend- 
ment. While certain areas of the North 
had become industrialized, the South 
was largely agricultural and the West 
was mainly unpopulated and awaiting 
development. As a consequence, it is 
not surprising that there should be so 
little in the history of the 14th amend- 
ment relating to its intended effect on 
the free enterprise system, the profit 
motive and the capitalistic system as a 
whole. 

In the relatively few cases that have 
been presented to this Court in which 
the question of equality of opportunity 
under the law has been presented, re- 
lief has been possible owing to the fact 
that there were still public domains 
awaiting to be homesteaded, that there 
were large areas of this country unde- 
veloped and it was possible to find re- 
lief for those seeking redress at the 
hands of the Court by a method short 
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bored with the doctrine for over half a 
century. In this Court, there have been 
six cases involving the ‘separate but 
equal’ doctrine in the field of public 
education. In Cumming v. County 
Board of Education (175 U. 8S. 528, 44 
L. ed. 262, 20 S. Ct. 197), and Gong 
Lum v. Rice (275 U. 8S. 78, 72 L. ed. 
172, 48 S. Ct. 91), the validity of the 
doctrine itself was not challenged. In 
more recent cases, all on the graduate 
school level, inequality was found in 
that specific benefits enjoyed by white 
students were denied to Negro students 
of the same educational qualifications. 
Missouri ex rel. Gaines v. Canada (305 
U. 8S. 337, 83 L. ed. 208, 59 S. Ct. 232), 
Sipuel v. University of Oklahoma (332 
U. S. 631, 92 L. ed. 247, 68 S. Ct. 299), 
Sweatt v. Painter (339 U. 8. 629, 94 L. 
ed. 1114, 70 S. Ct. 848), McLaurin v. 
Oklahoma State Regents (339 U. S. 637, 
94 L. ed. 1149, 70 S. Ct. 851). In none 
of these cases was it necessary to re- 
examine the doctrine to grant relief 
to the Negro plaintiff. And in Sweatt 
vy. Painter (U. 8.) supra, the Court ex- 
pressly reserved decision on the ques- 
tion whether Plessy v. Ferguson should 
be held inapplicable to public educa- 
tion. 

“In the instant cases, that question is 
directly presented. Here, unlike Sweatt 
v. Painter, there are findings below that 
the Negro and white schools involved 
have been equalized, or are being equal- 
ized, with respect to buildings, curricula, 
qualifications and salaries of teachers, 
and other ‘tangible’ factors. Our de- 
cision, therefore, cannot turn on merely 
a comparison of these tangible factors 
in the Negro and white schools involved 
in each of the cases. We must look in- 
stead to the effect of segregation itself 
on public education. 


LIMITATION 


“In approaching this problem, we can- 
not turn the clock back to 1868 when 
the amendment was adopted, or even to 
1896 when Plessy v. Ferguson was writ- 
ten. We must consider public education 
in the light of its full development and 
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of the reinterpretation of the Constitu- 
tion. In the case of Perspire v. Plias- 
ter (U. 8. 106 8S. Ct. 2d 601 (1982)), 
the Court expressly reserved decision 
on the question of whether various 
other cases cited in the opinion should 
be held inapplicable to the question of 
the free enterprise system and the pri- 
vate ownership of property. 


In the instant cases, that question is 
directly presented. Here, unlike 
Perspire v. Pliaster, there are findings 
below that go to the effect that there are 
no public lands awaiting to be home- 
steaded, that the entire arable portions 
of our land have been populated as 
densely as circumstances will permit 
and there is evidence to the effect that it 
is extremely unlikely that defendants or 
their descendants will ever be inclined 
to part with their holdings on terms that 
plaintiffs could meet or that plaintiffs on 
their part would ever be in a position 
to acquire property either real estate or 
personal that would enable them to live 
in the same conditions and upon the 
same terms and enjoyments as plaintiff. 
Our decision, therefore, cannot turn 
merely on the question of whether or not 
the plaintiffs by their own efforts and 
ingenuity can possess themselves of 
arable land or by their own efforts can 
come into possession of enough wealth 
to support themselves in comfort. We 
must look instead on the effect of the 
capitalistic system and of free enterprise 
as a whole and determine what effect the 
private ownership of property has itself 
upon the public mind. 

In approaching this problem, we can- 
not turn the clock back to 1868 when 
the amendment was adopted. Nor can 
we turn it back to the conditions obtain- 
ing at the time the Federal Constitution 
was adopted. We must consider the 
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its present place in American life 
throughout the Nation. Only in this 
way can it be determined if segregation 
in public schools deprives these plain- 
tiffs of the equal protection of the laws. 


“Today, education is perhaps the most 
important function of state and local 
governments. Compulsory school at- 
tendance laws and the great expendi- 
tures for education both demonstrate 
our recognition of the importance of 
education to our democratic society. It 
is required in the performance of our 
most basic publie responsibilities, even 
service in the armed forces. It is the 
very foundation of good citizenship. 
Today it is a principal instrument in the 
awakening of the child to cultural 
values, in preparing him for later pro- 
fessional training, and in helping him to 
adjust normally to his environment. In 
these days, it is doubtful that any child 
may reasonably be expected to succeed 
in life if he is denied the opportunity 
of an education. Such an opportunity, 
where the state has undertaken to pro- 
vide it, is a right which must be made 
available to all on equal terms. 

“We come then to the question pre- 
sented: Does segregation of children in 
public schools solely on the basis of 
race, even though the physical facilities 
and other ‘tangible’ factors may be 
equal, deprive the children of the mi- 
nority group of equal educational op- 
portunities? We believe that it does. 

“In Sweatt v. Painter (U. 8S.) supra, 
in finding that a segregated law school 
for Negroes could not provide them 
equal educational opportunities, this 
court relied in large part on ‘those quali- 
ties which are incapable of objective 
measurement but which make for great- 
ness in a law school.’ In McLaurin v. 
Oklahoma State Regents, 339 U. S. 637, 
94 L. ed. 1149, 70 S. Ct. 851, supra, the 
court in requiring that a Negro admitted 
to a white graduate school be treated 
like other students, again resorted to 
intangible considerations: .... his abil- 
ity to study, to engage in discussions 
and exchange views with other students, 
and, in general, to learn his profession.’ 
Such considerations apply with added 
force to children in grade and high 
schools. To separate them from others 
of similar age and qualifications solely 
because of their race generates a feeling 
of inferiority as to their status in the 
community that may affect their hearts 
and minds in a way unlikely ever to be 
undone. The effect of this separation 
on their educational opportunities was 


free enterprise system, the profit motive 
and the capitalistic system as a whole 
in the light of its full development and 
its present place in American life 
throughout the Nation. Only in this 
way can it be determined whether the 
free enterprise system of itself deprives 
these plaintiffs of equal protection of 
the laws. 

Today, the free enterprise system is 
probably the greatest influence in per- 
petuating classes in our society, in keep- 
ing the rich man rich and the poor 
man poor. In these days of a highly 
industrialized society the arable land of 
our country already taken up with no 
public domain awaiting to be home- 
steaded and with those already in con- 
trol of tremendous resources firmly en- 
trenched in their control thereof by the 
so-called law of private ownership, it is 
extremely doubtful that any child may 
reasonably be expected to succeed in life 
if he is denied the opportunity of equal 
economic development with his fellows. 
Such an opportunity is a right which 
must be made available to all on equal 
terms. 


We come to the question then pre- 
sented: Does the free enterprise sys- 
tem, the profit motive and the capital- 
istic system as a whole deprive the 
members of the poorer group of equal 
economic opportunities? We believe 
that it does. 


To separate people into classes on ac- 
count of differences in economic oppor- 
tunity, to separate the children of the 
rich from the children of the poor in 
their homes and in their general eco- 
nomic standards solely because of their 
wealth or lack of wealth generates a 
feeling of inferiority as to the status of 
the poorer in the community. This may 
affect the hearts and minds of these 
people both children and adults alike in 
a way unlikely ever to be undone. The 
effect of this separation on the economic, 
political, and social development of our 
citizenry was well stated by the finding 
in the California case by a court which 
nevertheless felt compelled to rule 
against the plaintiff. 
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well stated by a finding in the Kansas 
ease by a court which nevertheless felt 
compelled to rule against the Negro 
plaintiffs : 

“ ‘Segregation of white and colored 
children in public schools has a detri- 
mental effect upon the colored children. 
The impact is greater when it has the 
sanction of the law; for the policy of 
separating the races is usually inter- 
preted as denoting the inferiority of the 
Negro group. A sense of inferiority af- 
fects the motivation of a child to learn. 
Segregation with the sanction of law, 
therefore, has a tendency to retard the 
educational and mental development of 
Negro children and to deprive them of 
some of the benefits they would receive 
in .a racially integrated school system.’ 


“Whatever may have been the extent 
of psychological knowledge at the time 
of Plessy v. Ferguson, this finding is 
amply supported by modern authority. 
Any language in Plessy v. Ferguson 
contrary to this finding is rejected. 


“We conclude that in the field of 
public education the doctrine of ‘sepa- 
rate but eqnal’ has no place. Separate 
educational facilities are inherently 
unequal. Therefore, we hold that the 
plaintiffs and others similarly situated 
for whom the actions have been brought 
are, by reason of the segregation com- 
plained of, deprived of the equal pro- 
tection of the laws guaranteed by the 
fourteenth amendment. This disposi- 
tion makes unnecessary any discussion 
whether such segregation also violates 
the due process clause of the fourteenth 
amendment. 


LIMITATION OF APPELLATE 
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The theory of private ownership of 
property in our country has a detri- 
mental effect upon those who do not 
own property. The impact is all the 
greater in that it has the sanction of 
the law. The policy of separating the 
classes on account of their wealth or 
lack of wealth is usually interpreted as 
indicating an inferiority of the poorer 
group. This sense of inferiority affects 
the character of the adult and seriously 
affects the motivation of the children of 
the poor. The fact that one class of 
people live in fine houses while another 
class of people are compelled by the 
operation of this so-called law (private 
ownership) to live in tenements or even 
“slums” has a tendency to retard the 
political, social, and economic as well 
as the mental development of the poorer 
class of children and creates a sense of 
inferiority and class frustration upon 
the poorer classes who feel that they 
are deprived of an inherent right by 
the operation of this so-called artificial 
law. 

Whatever may have been the extent 
of economic knowledge at the time of 
the adoption of the 14th amendment or 
even at the time of the adoption of the 
Federal Constitution, this finding is am- 
ply supported by modern authority. 
Any language in Perspire v. Pliaster or 
other cases cited to the contrary to this 
finding is rejected. 

We conclude that in the field of eco- 
nomics the doctrine of private owner- 
ship of property has no place. Separate 
and private ownership of property is 
inherently unequal. Therefore, we rule 
that the plaintiffs and all similarly 
situated for whom the actions have been 
brought are by reason of the so-called 
law of private ownership complained 
of, deprived of equal protection of the 
law as guaranteed by the fourteenth 
amendment. This disposition makes 
unnecessary any discussion whether 
such deprivation of equal rights under 
the private ownership theory also vio- 
lates the due process clause of the 
fourteenth amendment. Defendants 
raise the point that section 4 of the 
fourteenth amendment stipulates that 
“the Congress shall have power to en- 
force, by appropriate legislation, the 
provisions of this article,” and that 


1On the detrimental effects of private ownership of property in the capitalistic system 
see “Das Capital” by Karl Marx, The Proletarian Revolution by Lenin, The Philosophy of 


Communism by Stalin. 


On the inequalities of the United States Constitution, its unwork- 


ability, and its nearly being a fraud on the common people, see generally Myrdal, An 
American Dilemma, cited in Brown vy. Board of Education of Topeka, supra. 
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“Because these are class actions, be- 
cause of the wide applicability of this 
decision, and because of the great va- 
riety of local conditions, the formula- 
tion of decrees in these cases present 
problems of considerable complexity. 
On reargument, the consideration of ap- 
propriate relief was necessarily subor- 
dinated to the primary question—the 
constitutionality of segregation in pub- 
lic education. We have now announced 
that such segregation is a denial of the 
equal protection of the laws. In order 
that we may have the full assistance of 
the parties in formulating decrees, the 
cases will be restored to the docket, and 
the parties are requested to present 
further argument on questions 4 and 5 
previously propounded by the Court for 
the reargument this term. The Attor- 
ney General of the United States is 
again invited to participate. The attor- 
neys general of the States requiring or 
permitting segregation in public educa- 
tion will also be permitted to appear as 
amici curiae upon request to do so by 
September 15, 1954, and submission of 
briefs by October 1, 1954. 

“It is so ordered.” 


APPELLATE 


JURISDICTION 921 
this means that only Congress has that 
power. This argument was disposed of 
summarily by the Court in Brown v. 
Board of Education of Topeka (347 U.S. 
483, 98 L. ed. 873, 74 S. Ct. 686, 37 
ALR 2d 1180). It is sufficient to say 
that in any case where the Congress 
fails to act this Court will, if it deems 
it wise to do so, issue the necessary 
edict. 

Because these are class actions, be- 
cause of the wide applicability of this 
decision, and because of the great va- 
riety of local conditions, the formula- 
tion of decrees in these cases present 
problems of considerable complexity. 
On reargument, the consideration of ap- 
propriate relief was necessarily subor- 
dinated to the primary question—the 
constitutionality of private ownership 
of property. We have now announced 
that such private ownership of property 
is a denial of equal protection of the 
laws. In order that we may have the 
full assistance of the parties in formu- 
lating decrees, the cases will be restored 
to the docket and the parties are re- 
quested to present further arguments on 
these questions for reargument at this 
time. The Attorney General of the 
United States is again invited to par- 
ticipate. The attorneys general of the 
several States requiring or permitting 
private ownership of property will also 
be permitted to appear as amici curiae 
upon request to do so by September 15, 
1997, and submission of briefs by Oc- 
tober 1, 1997. 

It is so ordered. 


[From the American Legion Firing Line, vol. VII, No. 4, February 15, 1958] 
REACTION BY SUBVERSIVE ELEMENTS TO RECENT SUPREME CourRT DECISIONS 


Within the past 2 years, decisions of the Supreme Court of the United States 
in matters pertaining to the field of internal security have greatly favored the 
Communist Party, U.S. A., and its membership. Several of these rulings have 
seriously hindered the effectiveness of congressional investigative committees 
and United States intelligence agencies. One decision of April 2, 1956 (Common- 
wealth of Pennsylvania v. Steve Nelson), nullified sedition laws in 42 States, 
Alaska, and Hawaii. Last year, the Firing Line reviewed 18 recent Supreme 
Court decisions affecting security. These were inserted in the Congressional 
Record of July 19 and August 5, 1957, by the Honorable James C. Davis of 
Georgia. 

In an attitude reflecting their awareness of the trend, the Communist Party 
and its front organizations have enthusiastically greeted these Supreme Court 
rulings. Several Communist Party functionaries have publicly praised the de- 
cisions as a “great victory” for the “Communists.” The following is a brief 
compilation of their most significant statements concerning the decisions: 

(1) “It may still be too early to say that ‘calmer times’ are here, but Mon- 
day’s Supreme Court decisions (June 17, 1957: Paul M. Sweezy v. State of New 
Hampshire ; John T. Watkins v. United States of America; Oleta O’Connor Yates, 
et al. v. U. 8S. A.; Al Richmond and Philip Marshall Connelly v. U. 8. A.; and 
William Schneiderman v. U. S. A.) go a long towards restoring civil liberties 
for all Americans. These landmark rulings in one great flash illuminate the re- 
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cent MecCarthyian darkness and light up the promise of a restored Bill of 
Rights.” (See Daily Worker, June 19, 1957, p. 1.) 

(2) “A wave of elation and relief broke over democratic-minded America yes- 
terday (June 18, 1957), with news of the battery of decisions from the Supreme 
Court that go far to cleanse the air of the smog of McCarthyism.” 

(3) “A Communist Party club up in the Kingsbridge area of the Bronx (New 
York City) has set itself the job of raising $800 for the Daily Worker’s $100,000 
fund appeal. One of its members, a faithful plugger for our paper named Bernie, 
turned over $200 of it yesterday (June 18, 1957). But Bernie was so elated over 
the Supreme Court decisions handed down Monday (June 17, 1957), that he drew 
out an additional $100 of his own money to add to the $200 collected by the club 
thus far.” (See Dailey Worker, June 19, 1957, p. 1.) 

(4) “The Supreme Court decision in the California Smith Act case marks 
another important step in the restoration of the first amendment. * * * The 
‘Communist conspiracy’ hoax which Monday’s decision (June 17, 1957), in effect 
rejected, is written into the congressional ‘findings of fact’ of the Internal 
Security, and Communist Control Acts. It has provided the basis for the con- 
viction—many of which will now require reversal of—i114 persons under the 
Smith Act. * * * Undoubtedly the reactionaries will attack the Court for Mon- 
day’s far-reaching action. But all liberty-loving Americans will greet the de- 
cision and, I am confident, seize the opportunity it gives to administer further 
rebuffs to the advocates of cold war. * * *” (See statement of Eugene Dennis, 
secretary of national affairs, Communist Party, U. S. A., Daily Worker, June 19, 
1957, p. 5.) 

(5) “Amid the general elation among democratic-minded citizens over yester- 
day’s Supreme Court decision (June 17, 1957), on the California Smith Act case, 
several score Communist leaders were studying the Court’s words carefully both 
because of their general political significance and the effect on their personal 
lives.” (See Daily Worker, June 18, 1957, p. 1.) 

(6) “ * * * the decisions were a great victory for the democratic rights of all 
Americans. When the rights of Americans, including Communists, to engage 
in their constitutional advocacy of socialism are upheld, the Bill of Rights is 
thereby strengthened in its traditional protection of free speech, free association, 
and free press for all varieties of opinions.” (See statement of Dorothy Healey 
Connelly, chairman of Los Angeles Communist Party, Daily Worker, June 21, 
1957, p. 1.) 

(7) “We rejoice. Victory is, indeed, sweet. Especially a victory so long in 
coming. A victory that was gained against what seemed like insuperable odds 
when the fight began. Of course, we are elated that two of this paper’s editors, 
Al Richmond and Philip M. Connelly, were fully vindicated by the Supreme Court. 
We regard their direct acquittal by the Nation’s highest tribunal as a resounding 
triumph for freedom of the press. * * * We know that * * * thousands share in 
our jubilation. Let this wonderful enthusiasm and optimism and sense of self- 
confidence, generated by last Monday’s victory (June 17, 1957), now be trans- 
formed into the will and energy to reap the fruits of victory by insuring the 
continued existence and growth of the People’s World.” (See People’s World, 
June 22, 1957, p. 1.) 

(8) “This decision (Oleta O’Connor Yates, et al. v. United States of America, 
June 17, 1957) is the beginning of the end of the Smith Act. * * * By this victory 
for the rights of Communists, freedom of political opinion for all Americans has 
thereby been made the safer from the inroads of the inquisitors and the witch- 
hunters. It was the growing revulsion of the American people to these witch- 
hunts which has turned the tide. The Supreme Court has heeded this sentiment, 
and acted in the best traditions of American democracy. * * * The decision of 
the Supreme Court, while it did not deal directly with the issue, also struck a 
blow at the ‘big lie’ that the Communist Party advocated the violent overthrow 
of the U. S. Government.” (Statement of the 14 defendants, People’s World, 
June 22, 1957, p. 12.) 

(9) “Recent Supreme Court decisions in the areas of civil rights and civil 
liberties reflect mounting domestic and international popular pressures, mirror 
the deep hold in our country of traditions and conceptions of individual free- 
doms, and themselves enormously stimulate, of course, the continuing effort 
to eradicate the last vestiges of McCarthyism. * * * While there remains a 
tendency toward ‘moderation’ in the Supreme Court so far as implementing its 
generally antisegregation views is concerned, and a pronounced ambiguity—to 
put it mildly—when it comes to the rights of Communists and radicals in any 
organizational sense, the present Court is notably strong in defending civil 
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liberties as these pertain to persons in their individual capacities.” (See “Ideas 
In Our Time”, by Herbert Aptheker, Political Affairs, July 1957, pp. 1 and 2.) 

(10) “The National Lawyers Guild * * * has consistently maintained that 
the Smith Act violates the guarantees laid down in the first amendment and 
that the type of inquisition carried on by congressional committees and under 
State authorities under the pretense that all kinds of questions could be asked 
of people regarding their political beliefs, have represented a dangerous trend 
in American life. We, therefore, hail the action of the Supreme Court in these 
cases as a great victory for the principles upon which our country was founded.” 
(See statement by Royal France, executive secretary of the National Lawyers 
Guild, Daily Worker, June 18, 1957, p. 7.) 

(11) “The Eisenhower-Warren Court has made an impressive and heartening 
start on the job of digging the Bill of Rights out from under the rationalizations 
by which a fear-ridden decade had buried it.” (See National Lawyers Guild 
quarterly, Lawyers Review, Fall 1957, p. 79.) 

(12) “The recent Supreme Court decisions have opened a new era of freedom 
for all of us. The First Amendment has been put back into the Constitution. 
Once more it may become possible for the non-conformist to say what is on his 
mind without fear of going to jail, losing his job, being blacklisted, or hounded 
into suicide. * * * Our most important task, at the moment, is to back up the 
Bill of Rights by writing our Senators, Congressmen and editors in support of 
the Court’s decisions.” (See Emergency Civil Liberties Committee letterhead, 
July 1957.) 

(13) “A Return To Sanity—The combined effect of the rulings announced 
Monday (June 17, 1957) and other recent ones is to reaffirm the basic .on- 
stitutional rights of individuals, to suggest definite limits on the powers of 
Congressional Investigating Committees, and to warn the government against 
abuse of its powers. Although the Court has overturned no existing laws, it 
has by now set up a body of opinion to curb the government’s reckless treatment 
of the individual in the name of ‘national security’.” (See ‘National Guardian,” 
June 24, 1957, p. 1.) 

(14) “Here at home, a heartening aspect of the recent Supreme Court deci- 
sions is the fact that they go a long way toward destroying one of the main 
pretexts for the cold war—the alleged worldwide conspiracy headed by the USSR 
for the violent overthrow of capitalist governments including our own. This, 
according to Justice Harlan’s opinion on behalf of six Supreme Court members, 
the government had been unable to prove in the California Smith Act case.’ 
(See “Bomb Tests Must End!” by Jessica Smith, ““New World Review”, July 
1957, p. 4.) 

COMMUNIST PLOT IN THE LABOR FIELD 


On January 6, 1958, eight persons were brought to trial in Federal court 
in Cleveland, Ohio, on “charges of conspiracy to file false non-Communist union 
officer affidavits (form 1081) with the National Labor Relations Board” under 
a provision of the Taft-Hartley law. According to a Department of Justice re- 
lease dated January 23, 1957, the indictment alleged these individuals “were 
aware that statements and representations * * * made in the affidavits” deny- 
ing membership in the “Communist Party, were false.” The indictment accused 
the defendants of conspiring “to fake resignations from the Communist Party 
and conceal the plot by using aliases, secret codes, and other deceptions.” (See 
The Evening Star, Washington, D. C., January 24, 1957, p. A-30.) 

Two of the defendants, Marie Reed Haug and her husband, Fred Haug, are 
also charged with having signed false non-communist affidavits in a previous 
indictment. The other six defendants who allegedly conspired with the Haugs 
to willfully violate the Taft-Hartley law provision vere: Edward Joseph Chaka, 
Hyman Lumer, Sam Reed, Andrew Remes, Eric Jerome Reinthaler, and James 
S. West. This case was the first of its kind in which prosecution was instituted 
by the Department of Justice. The indictment charged a direct relationship 
between alleged subversives in the labor field and national leaders of the Com- 
munist Party, U. S. A. Listed in the indictment as coconspirators but not as 
defendants were the following eight known Communist officials: Joe Brandt, 
Martin Chancey, Gus Hall, Frank Hashmall, Anthony Krchmarek, Steve Nelson, 
Sidney Stein, and John Williamson. Since their January 1957 indictments, the 
defendants have been supported by two newly created defense organizations in 
the Midwest. According to recent letterheads, Mrs. Betty Chaka, is Secretary 
of the Committee for Taft-Hartley Defendants, room 202, 2014 East 105th Street, 
Cleveland 6, Ohio; and Rev. Harold H. Hester and Harry J. Canter are affiliated 
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with the Provisional Committee to Aid Victims of Tart-Hartley, room 402, 189 
West Madison Street, Chicago 2, Ill. (See National Guardian, December 23, 
1957, p. 3.) 

As chairman of the Provisional Committee to Aid Victims of Taft-Hartley, 
Canter is a veteran of the Communist movement in the United States. In 
1930, he was a Communist candidate for governor of the Commonwealth of 
Massachusetts. During that period, he served 1 year in a Massachusetts jail 
for carrying a banner “in Boston’s Sacco and Vanzetti demonstration, denounc- 
ing Governor Fuller as the murderer of these two workers * * *.” Canter 
was listed as an instructor at the Communist Abraham Lincoln School in Chicago, 
Il.., during its 1943 fall session. (See Special Committee on Un-American 
Activities, Appendix IX, 1944, p. 292; Special Committee to Investigate Com- 
munist Activities in the United States, Investigation of Communist Propaganda, 
pt. 5, vol. 4, 1930, p. 757; and HUAC, Guide to Subversive Organizations and 
Publications, 1957, p. 5.) 

In 1956, Canter was secretary of the James Keller Defense Committee of room 
325, 431 South Dearborn Street, Chicago 5, Ill. This organization was apparently 
a defense front for James A. Keller who had been “ordered deported in 1953 on 
charges of past membership in the Communist Party.” A 1955 indictment against 
Keller was dismissed last year when the Supreme Court ruled in the case of 
United States of America y. George I. Witkovich, that “an alien awaiting deporta- 
tion was not compelled to answer questions about Communist activities.” Accord- 
ing to the June 23, 1957, issue of The Worker, Sunday edition of the recently 
defunct Communist Daily Worker, Canter wrote a congratulatory letter to this 
paper’s editor. (See Daily Worker, May 17, 1957, p. 3; and Firing Line, July 
1, 1957, pp. 6 and 7.) 

The Provisional Committee to Aid Victims of Taft-Hartley is currently using 
the office facilities of the Chicago Joint Defense Committee to Defeat the Smith 
Act. Formerly known as the Claude Lightfoot Defense Committee, the Chicago 
Joint Defense Committee’s October 1957 letterhead reflects their following officers : 
Leon Katzen, chairman: John T. Bernard, vice chairman; Geraldine Lightfoot, 
projects director and Richard Criley, publicity and research. Katzen, Bernard 
and Criley were identified as members of the Communist Party before the House 
Committee on Un-American Activities in 1952. Both Katzen and Criley have 
been listed as Communist leaders. Like Canter, Geraldine Lightfoot and Katzen 
are former instructors of the aforementioned Abraham Lincoln School. (See 
HUAC, Annual Report, 1952, pp. 29 and 31; and HUAC, testimony of Walter S. 
Steele Regarding Communist Activities in the United States, 1947, p. 52.) 

SpecraL Notice.—Our 28-page 1957 Firing Line index is now ready. Paper- 
bound 1957 editions. with index, ‘are available for $3 a copy. Send your letter 
requests directly to the National Americanism Commission, The American Legion, 
Post Office Box 1055, Indianapolis, Ind. 


{From the American Legion Firing Line, vol. VI, No. 13, July 1, 1957] 
RECENT DECISIONS OF THE SUPREME COURT OF THE UNITED STATES 


In its December 31, 1956 report to the Senate Committee on the Judiciary, 
the Internal Security Subcommittee sharply declared certain Supreme Court 
decisions have “seriously restrained the course and progress of America’s struggle 
against its domestic Communist enemies.” While these rulings have “created 
legislative problems” in Congress, The American Legion, in a 1956 National Con- 
vention resolution, stated the Supreme Court “has, in all practical effect, repealed 
Article Ten of the Bill of Rights of our Constitution.” For a better under- 
standing of the background of these aforementioned assertions, let us examine 13 
of the following more important Supreme Court decisions in the field of internal 
security : 

1956 RULINGS 


1. Commonwealth of Pennsylvania v. Steve Nelson (April 2, 1956.) Steve 
Nelson, “an acknowledged member of the Communist Party, was convicted in 
the Court of Quarter Sessions of Allegheny County, Pennsylvania, of a violation 
of the Pennsylvania Sedition Act and sentenced to imprisonment for 20 years 
and to a fine of $10,000 and to costs of prosecution in the sum of $13,000.” While 
the State’s superior court affirmed the conviction, the Supreme Court of Penn- 
sylvania subsequently reversed the lower court’s ruling on the grounds that 
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only Federal law applied to such offenses. (See Supreme Court of the United 
States, No. 10—October Term, 1955, pages 1 and 2.) 

In affirming the decision of Pennsylvania's high court, the Supreme Court 
of the United States held that Congress, “in enacting the Smith Act of 1940, the 
Internal Security Act of 1950, and the Communist Control Act of 1954, had 
intended to occupy the field of sedition to the exclusion of State legislation on 
the same subject, and that, accordingly, the Pennsylvania Sedition Act was un- 
enforceable. As a result of this decision, comparable sedition laws in 41 other 
States were likewise rendered ineffective and the work of State legislative 
committees investigating Communist penetration was seriously curtailed.” (See 
Internal Security Subcommittee, Report for the Year 1956, Section XII, page 
218.) 

Three Supreme Court Justices filed dissenting opinions in this case. They 
declared “the State and national legislative bodies have legislated within con- 
stitutional limits so as to allow the widest participation by the law enforce- 
ment officers of the respective governments. The individual States were not 
told that they are powerless to punish local acts of sedition, nominally di- 
rected against the United States. Courts should not interfere. We would re- 
verse the judgment of the Supreme Court of Pennsylvania.” (See Supreme 
Court of the United States, No. 10—October Term, Minority Decision, 1955, 
p. 9.) 

On April 25, 1956, 35 State Attorney Generals petitioned the Supreme Court 
“for rehearing of deciSion of April 2, 1956,” and warned “it is dangerous to 
public safety as well as to State Security to leave the States impotent to regu- 
late acts of sedition or subversion occurring within State borders.” This peti- 
tion declared “the majority opinion (of the Supreme Court) is believed to be in 
error in failing to have considered and ruled upon that portion of the record 
showing separable counts of the indictment against Steve Nelson charging 
criminal conduct with a view to overthrowing and destroying by force‘and vio- 
lence the government of the Commonwealth of Pennsylvania as well as the 
Government of the United States of America.” (See Supreme Court of the 
United States, No. 10—October Term, 1955, Petition for Rehearing of Decision 
of April 2, 1956, pp. 1, 6, 7 and 8.) 

The Attorney General of New York, in a separate brief filed with the Supreme 
Court on May 10, 1956, joined the other 35 State Attorney Generals in peti- 
tioning for a rehearing of the high court’s decision in the Steve Nelson case. 
In the form of a brief order ignoring the State Attorney Generals’ petition, 
the Supreme Court announced on May 14, 1956, it had refused to reconsider its 
April 2, 1956, decision invalidating State sedition laws. Fourteen bills have 
been introduced in the House of Representatives and two in the United States 
Senate, for remedial action to permit each State to enact anti-sedition legis- 
lation within its own limits. (See “Daily Worker,” May 15, 1956, p. 8.) 

2. Harry Slochower v. The Board of Higher Education of The Oity of New 
York (April 9, 1956.) Harry Slochower, an associate professor at Brooklyn 
College, New York City, appeared before the Senate Internal Security Sub- 
committee and invoked the Fifth Amendment when asked whether he had been 
a member of the Communist Party during 1940 and 1941. Shortly after his 
appearance before this corigressional committee, “Slochower was notified that he 
was suspended from his position * * * three days later his position was de- 
clared vacant ‘pursuant to the provisions of Section 903 of the New York City 
Charter’.” (See Supreme Court of the United States, No. 23—October Term, 
1955, pp. 2 and 3.) 

In deciding this case, the Supreme Court reversed all lower court rulings 
and “held unconstitutional * * * section 903 of the New York City charter, 
which provided for the discharge of any city employee who pleaded the privilege 
against self-incrimination to avoid answering a question relating to official 
matters.” The Internal Security Subcommittee reported recently, “as a result 
of the Court’s decision in this case, proceedings already have been commenced 
to compel the reinstatement of more than a dozen teachers in New York City 
educational institutions.” (See Internal Security Subcommittee, Report for 
the Year 1956, Section XII, page 218.) 

Dissenting from the majority opinion, three Supreme Court Justices wrote 
the “Court finds it a denial of due process to discharge an employee merely 
because he relied upon the fifth amendment plea of self-incrimination to 
avoid answering questions which he would be otherwise required to answer. 
We assert the contrary—the city does have reasonable ground to require its 
employees either to give evidence regarding facts of official conduct within 
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their knowledge or to give up the positions they hold * * * Numerous * * * 
colleges and universities have treated the plea of the fifth amendment as a 
justification for dismissal of faculty members. When educational institutions 
themselves feel the impropriety of reserving full disclosure of facts from duly 
authorized official investigations, cam we properly say a city cannot protect 
itself against such conduct by its teachers?’ (See Supreme Court of the United 
States. No. 23—October Term, Minority Decision, 1955, pages 2, 5, and 6.) 

In another minority opinion, a fourth Supreme Court Justice declared “I 
dissent because I think the Court has misconceived the nature of Section 903 
as construed and applied by the New York Court of Appeals, and has unduly 
circumscribed the power of the State to ensure the qualifications of its teachers.” 
Complying with the Supreme Court ruling, Slochower was reinstated as a pro- 
fessor of German with back pay and interest of about $40,000. Upon his re- 
instatement, he was immediately suspended by Brooklyn College President 
Harry Gideonse, “on a broader charge of conduct unbecoming a member of 
the staff.” On February 26, 1957, the eve before his scheduled appearance 
before the New York City board of higher education “on charges of misconduct,” 
Slochower unexpectedly announced his intention to resign from the public 
school system. (See Supreme Court of the United States, No. 23—October Term, 
Minority Decision, 1955, page 1; “The New York Times,’ February 27, 1957, 
page C14; and “The Philadelphia Inquirer,” February 27, 1957, page 14.) 

3. Communist Party, U. 8. A. v. Subversive Activities Control Board (April 30, 
1956). The Supreme Court “reversed and remanded an order of the Subversive 
Activities Control Board directing the Communist Party of the United States to 
register with the Attorney General as a ‘Communist-action’ organization, as re- 
quired by the Subversive Activities Control (Internal Security) Act of 1950. The 
majority opinion pointed out that the testimony of three witnesses before the 
Board may have been ‘tainted, in view of evidence of their possible perjury 
adduced subsequently to the issuance of the Board’s order.” (See Internal 
Security Subcommittee, Report for the Year 1956, sec. XII, p. 218.) 

Three Supreme Court Justices filed a dissenting opinion in this case. They 
argued that the Supreme Court “refuses to pass on the important questions 
relating to the constitutionality of the Internal Security Act of 1950, a bulwark 
of the congressional program to combat the menace of world communism. 
Believing that the Court here disregards its plain responsibility and duty to 
decide these important constitutional questions” Justice Tom Clark said “I 
cannot join in its action.” (See Supreme Court of the United States, No. 48— 
October Term, Minority Decision, 1955, p. 3.) 

In strong language, Justice Clark’s minority opinion declared “I have not 
found any case in the history of the Court where important constitutional issues 
have been avoided on such a pretext * * * in this case the motion itself was 
wholly inadequate and even if the testimony of all three challenged witnesses 
were omitted from the record the result could not have been different. There 
is no reasonable basis on which we could say that the Court of Appeals has abused 
its discretion. I abhor the use of perjured testimony as much as anyone, but 
we must recognize that never before have mere allegations of perjury, so flimsily 
supported, been considered grounds for reopening a proceeding or granting a new 
trial. The Communist Party makes no claim that the Government knowingly 
used false testimony, and it is far too realistic to contend that the Board’s action 
will be any different on remand.” 

Continuing his dissenting opinion, Justice Clark stated: “The only purpose of 
this procedural maneuver is to gain additional time before the order to register 
ean become effective. This proceeding has dragged out for many years now, and 
the function of the Board remains suspended and the congressional purpose frus- 
trated at a most critical time in world history. Ironically enough, we are re- 
turning the case to a Board whose very existence is challenged on constitutional 
grounds. We are asking the Board to pass on the credibility of witnesses after 
we have refused to say whether it has the power to do so. The constitutional 
questions are fairly presented here for our decision. If all or any part of the 
act is unconstitutional it should be declared so on the record before us. If not, 
the Nation is entitled to effective operation of the statute deemed to be of vital 
importance to its well-being at the time it was passed by the Congress * * *” (See 
Supreme Court of the United States, No. 48—October Term, Minority Decision, 
1955, pp. 3, 5, and 6.) 

The Firing Line of May 15, 1957, page 43, reported the Subversive Activities 
Control Board, in a reaffirmed order (modified report) dated December 18, 1956, 
“recommended that the United States Court of Appeals for the District of 
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Columbia Circuit affirm the Board’s order entered April 20, 1953, requiring the 
Communist Party of the United States to register as a Communist-action organ- 
ization under section 7 of the Subversive Activities Control Act of 1950.” The 
constitutional question of the aforementioned act “will undoubtedly be raised 
again and passed upon by the (Supreme) Court on a future appeal.” In a tactic 
to forestall registration as agents of a foreign power, representatives of the 
Communist Party on June 6, 1957, used the Clinton EB. Jencks v. U. 8. A. case 
(See p. 8 of this issue) to demand access to confidential Federal Bureau of In- 
vestigation reports. (See Internal Security Subcommittee, Report for the Year 
1956, sec. XII, p. 219; and the New York Times, June 8, 1957, p. 10.) 

4. Kendrick M. Cole v. Philip Young et al. (June 11, 1956). Kendrick M. Cole, 
a food and drug inspector for the New York District of the Food and Drug 
Administration, Department of Health, Education, and Welfare, was suspended 
without pay in November 1953 “pending investigation to determine whether his 
employment should be terminated.” When confronted with charges of alleged 
subversive activities, he declined to answer these charges or request a hearing. 
Subsequently, the Secretary of the Department of Health, Education, and Wel- 
fare, determined that Cole’s “continued employment was not ‘clearly consistent 
with the interests of national security’ and ordered the termination of his em- 
ployment.” (See Supreme Court of the United States. No. 442—October Term, 
1955, pp. 2 and 3.) 

After Cole’s appeal to the Supreme Court, the judicial body upset the Govern- 
ment’s decision in this case, and ruled a “Federal employee can be fired as a 
securty risk only if he holds a ‘sensitive’ position.” Cole’s position with the 
Food and Drug Administration was classified as nonsensitive. Speaking before 
the 38th annual convention of the Department of Pennsylvania American Legion 
in July 1956, the chairman of the House Committee on Un-American Activities, 
Francis E. Walter, declared : “The United States Supreme Court’s recent decision 
overturning the law under which Federal employees could be fired for alleged 
Communist associations has had the effect of opening the entire Government ‘to 
the infiltration of our mortal enemies’.” (See the Philadelphia Inquirer, July 21, 
1956, p. 1; and Daily Worker, June 12, 1956, p. 1.) 

In a dissenting opinion, three Supreme Court Justices clearly remarked: “We 
believe the Court’s order has stricken down the most effective weapon against 
subversive activity available to the Government * * * (and) might leave the 
Government honeycombed with subversive employees * * * It is not realistic 
to say that the Government can be protected merely by applying the act to 
sensitive jobs. One never knows just which job is sensitive.” (See Supreme 
Court of the United States, No. 442—October Term, Minority Decision, 1955, pp. 
2 and 5.) 

5. Steve Nelson (Stephen Mesarosh) et al. v. United States of America (Oc- 
tober 10, 1956.) Five Communist Party leaders in western Pennsylvania, 
namely, Steve Nelson, William Albertson, Benjamin L. Careathers, James H. 
Dolsen and Irving Weissman, convicted of advocating the overthrow of the 
United States Government by force and violence, were freed and granted new 
trials by another Supreme Court ruling. The Court stated that Joseph D. 
Mazzei, a principal Government witness ‘may have lied” in the defendants’ first 
trial. Two weeks prior to the high court’s decision, the United States Depart- 
ment of Justice asked the Supreme Court “to send the case back for determi- 
nation as to Mazzei’s credibility. It said it believed the testimony he had given 
was the truth, but statements he made before other tribunals had cast doubt on 
his credibility.” With three dissenters, the Supreme Court denied the Govern- 
ment’s motion and vacated a lower court judgment. (See the New York Times, 
October 11, 1956, p. C-19; and the Washington Post and Times Herald, October 
11, 1956, p. 1.) 


1957 RULINGS 


6. Ben Gold v. United States of America (January 28, 1957.) Ben Gold, 
former president of the now defunct International Fur and Leather Workers 
Union, “swore before the National Labor Relations Board on August 30, 1950, 
that he was not a member of the Communist Party nor affiliated with it. He 
had announced his resignation a few days previously.” The Government subse- 
quently claimed Gold “lied when he made the oath, required by the Taft-Hartley 
Act, and that the resignation had no real meaning.” He was indicted in 1953 
and was later convicted of falsifying the non-Communist affidavit. (See the 
Washington Post and Times Herald, January 29, 1957, p. A—10.) 
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In a split decision ordering a new trial, the Supreme Court held that when the 
Federal Bureau of Investigation inadvertently questioned three members of the 
Gold jury in “probing an unrelated case,” such action by the FBI was 
“* ‘official intrusion into the privacy of the jury.’ It acknowledged the violation 
was unintential but this ‘does not remove the effect of the intrusion’.” Resulting 
from this decision, the Government announced on May 9, 1957, its dismissal of 
the Gold case “since the alleged commission of the crime, and careful reappraisal 
of the evidence against Gold has led to the conclusion that certain material evi- 
dence is not available. ‘Considering this loss of testimony in light of the age 
of the case it was concluded that Gold could not be successfully retried’.” (See 
the Washington Post and Times Herald, May 10, 1957, p. A—12.) 

Four Supreme Court Justices filed dissenting opinions. Three charged that 
the FBI interviewing incident had “no effect upon the jurors adverse to the 
defendant.” Ina very strongly worded separate minority opinion, Justice Clark 
declared: “Iam * * * disturbed by the refusal of the Court to decide * * * im- 
portant questions urged upon us * * * Among these are the applicability of 
the perjury rule of evidence to the false statement statute * * * admissibility 
of evidence of prior activity in the Communist Party to disprove the sincerity of 
a resignation therefrom, the use of expert witnesses to prove continuing mem- 
bership and the correctness of the Court’s charges as to membership in the 
Party, etc. * * * The refusal of the majority (this Supreme Court decision) 
today to pass upon them thus deprives the Federal judiciary of this Court’s 
opinion, which renders today’s error multifold. It will cause undue hardship 
in the trial of all of these cases, not only on the Government but on the de- 
fendants as well * * *” (See Supreme Court of the United States, No. 137— 
October Term, Minority Decision, 1956, p. 2.) 

7. Rudolph Schware vy. Board of Bar Examiners of the State of New Mevzico 
(May 6,1957). In examining Rudolph Schware’s application for admission to the 
New Mexico State Bar, the Board of bar examiners denied “Schware the right 
to take the bar examination” because of his admissions concerning membership 
in the Communist Party from 1932 to 1940 and other criminal activities. After 
appealing to the New Mexico Supreme Court, this body concurred with the State 
in denying Schware’s motion. This Court stated (“Schware’s membership in 
the Communist Party), together with his other former actions, in the use of 
aliases and record of arrests, and his present attitude toward those matters, were 
the considerations upon which (we approved the denial of his application.)” 
Adversely, claiming “there is nothing in the record which suggests that Schware 
has engaged in any conduct during the past 15 years which reflects * * * 
{against) * * * his character’, the Supreme Court of the United States con- 
cluded that Schware’s “past membership in the Communist Party does not justify 
an inference that he presently has bad moral character * * *. There is no evi- 
dence in the record which rationally justifies a finding that Schware was morally 
unfit to practice law.” (See United States Supreme Court, No. 92—October Term, 
1956, pp. 6, 7, 13, 14.) 

8. Raphael Konigsberg v. The State Bar of California and the Committee of 
Bar Examiners of the State Bar of California (May 6, 1957). Raphael Konigs- 
berg, in applying for admission to the California State Bar, the “State Committee 
of Bar Examinuers * * * refused to certify him to practice law on the grounds 
he had failed to prove (1) that he was of good moral character and (2) that he 
did not advocate overthrow of the Government of the United States or California 
by unconstitutional means.” Like the aforementioned Schware decision, the 
Supreme Court upset the State’s ruling and upheld the right of Konigsberg to 
practice law. In his dissenting remarks, a Supreme Court Justice claimed “what 
the (Supreme) Court has really done * * * is simply to impose on California 
its own notions of public policy and judgment. For me, todays’ decision repre- 
sents an unacceptable intrusion into a matter of State concern.” (See Supreme 
Court of the United States, No. 5—October Term, Minority Decision, 1956, pp. 1 
and 36.) 

9. United States of America v. George I. Witkovich (April 28, 1957). George 
I. Witkovich, a former employee of the Slovanian-English language newspaper 
Prosveta, was ordered deported in 1953 for membership in the Communist Party. 
When the United States attempted to deport him to Yugoslavia, that country 
refused to admit Witkovich. Remaining in the United States, he was subject to 
the supervision of the Attorney General, which was made possible by a statute 
of the Immigration and Nationality Act of 1952. In October 1955, he was indicted 
“for having refused to answer questions about his activities, including whether 
he had attended Communist meetings since the deportation order was issued.” 
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When Federal District Court quashed the indictment, the Government appealed 
directly to the Supreme Court. The Government claimed that if the lower court 
ruling was upheld, it “would hamper * * * (the Government) efforts to control 
subversive aliens and would jeopardize internal security.” The Government 
pointed out that more than 3,000 deportation cases could be affected by the ruling.” 
(See the New York Times, April 30, 1957, p. C-11.) 

Ruling against the Government’s motion, the Supreme Court said that “an 
alien awaiting deportation was not compelled to answer questions about Com- 
munist activities.” In a minority opinion, two Supreme Court Justices claimed 
that the “majority (Supreme Court) decision stripped the Attorney General of 
an ‘important power’ necessary to the protection of internal security.” (See 
the New York Times, April 30, 1957, p. C-11.) 

10. United States of America vy. Mrs. Antonio Sentner (May 20, 1957). 
While under a deportation order in April 1953 “on the ground that she was a 
member of the Communist Party,” Mrs. Antonio Sentner was served an order 
by the Attorney General to terminate membership in this subversive organiza- 
tion. When a Federal district court criticized the Immigration and Naturaliza- 
tion Service for its handling of the case, the Department of Justice appealed 
directly to the Supreme Court. Upholding the lower court, the high court ruled 
“the Justice Department lacks authority to ban Communist activity by an alien 
who has been under a deportation order for six months.” In a dissenting 
opinion, two Supreme Court Justices warned that this decision “makes ineffec- 
tive those clauses of the McCarran-Walter Immigration (Immigration and Na- 
tionality) Act of 1952 which ‘are vital to effectuation of the purpose of Congress 
in controlling subversives whose order of deportation has been forestalled by 
technical difficulties’.” (See the Washington Post and Times Herald, May 21, 
1957.) 

11. Max Halperin v. United States of America (May 30, 1957). When Max 
Halperin, a New York lawyer, was called before a Brooklyn, N. Y., grand jury, 
“investigating corruption in the Bureau of Internal Revenue,” he refused to 
answer certain questions on the grounds that it may tend to incriminate him. 
Halperin was subsequently indicted. At his trial, he repeatedly invoked the 
Fifth Amendment when asked the same questions he had refused to answer be- 
fore the grand jury. Prior to Halperin’s conviction, the trial judge instructed 
the jury “that Mr. Halperin’s claim of his constitutional privilege not to be a 
witness against himself could be considered in determining what weight should 
be given to his testimony.” (See the New York Times, May 31, 1957, pp. 1 and 
11.) 

In a unanimous ruling, the Supreme Court held in effect “against the popular 
tendency of assuming that a man must be guilty of some wrong-doing if he 
invokes the Fifth Amendment.” The Court held that “under the circumstances 
of this case it was prejudicial error for the trial judge to permit cross-examina- 
tion of petitioner (Halperin) on his plea of the Fifth Amendment privilege 
before the grand jury, and that Halperin must therefore be given a new trial.” 
(See the New York Times, May 31, 1957, p. 11.) 

Commenting on the subject of the Fifth Amendment at a news conference 
on March 27, 1957, President Dwight D. Hisenhower declared, “that in some 
instances it is absolutely a basic safeguard of American liberty or it would 
not have been written as the Fifth Amendment to the Constitution, although I 
must say I probably share the common reaction: If a man has to go to the 
Fifth Amendment, there must be something he doesn’t want to tell.” (See the 
New York Times, May 31, 1957, p. 1.) 

12. Shirley Kremen et al. v. United States of America (May 13, 1957). Con- 
victed of harboring fugitive Communist Party national leader, Robert Thomp- 
son, three individuals, namely, Shirley Kremen, Samuel Irving Coleman and 
Sydney Steinberg, won new trials in a divided Supreme Court decision. The 
majority ruling declared “the seizure of the entire contents of the house and 
its removal some 200 miles away to the Federal Bureau of Investigation offices 
for the purpose of examination is beyond the sanction of any of our cases. 
While the evidence seized from the persons of the petitioners (Kremen, Cole- 
man and Steinberg) might have been legally admissible the introduction against 
each of petitioners of some items seized in the house * * * rendered the guilty 
verdicts illegal.” (See Supreme Court of the United States, No, 162—October 
term, 1956, p. 2.) 

A minority decision claimed “only a fragmentary part of the items listed by 
the Court as seized was admitted into evidence and if any items were illegally 
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seized their effect should be governed by the rule of harmless error since there 
was ample evidence of guilt otherwise.” (See Supreme Court of the United 
States No. 162—October term, 1956, p. 2.) 

13. Clinton BE. Jencks vy. United States of America (June 3, 1957). The last 
Supreme Court decision summarized for Firing Line readers in this compila- 
tion, cut a serious gash into our present internal security programs which 
greatly favored the Communist conspiracy in the United States. Convicted in 
1950 for filing a false non-Communist affidavit with the National Labor Rela- 
tions Board, Clinton E. Jencks, president of the International Union of Mine, 
Mill and Smelter Workers, appealed his case to the Supreme Court. Granting 
Jencks a new trial, the high court subsequently ruled in effect that the Govern- 
ment must make confidential Federal Bureau of Investigation files “‘available to 
defendants in criminal cases or dismiss the charges.” (See the Washington 
Post and Times Herald, June 4, 1957, p. A—1.) 

Sharply dissenting from the majority opinion, Supreme Court Justice Clark 
warned “unless the Congress changes the rule announced by the Court today, 
those intelligence agencies of our Government engaged in law enforcement may 
as well close up shop for the Court has opened their files to the criminal and 
thus afforded him a Roman holiday for rummaging through confidential infor- 
mation as well as vital national secrets.” Quoting from FBI Director J. Edgar 
Hoover’s 1950 congressional testimony, Clark said that if confidential investiga- 
tive files were “spread upon the record, criminals, foreign agents, subversives, 
and others would be forewarned and would seek methods to carry out their 
activities by avoiding detection and thus defeat the very purposes for which the 
FBI was created.” (See Supreme Court of the United States, No. 23—October 
term, Minority Decision, 1956, pp. 2, 3, and 4.) 

This decision resulted in the introduction of legislation in Congress on June 
4, 1957, by Representative Walter, permitting “the Attorney General to refuse 
disclosure of any information if the disclosure would be prejudical to ‘the public 
interest, safety or security of the United States’.” “Without its prompt enact- 
ment,” Representative Walter said, “we might just as well expect a complete 
breakdown of our imternal security.” Also commenting on the Supreme Court’s 
decision, Senator Karl E. Mundt warned the “ruling must be overcome by leg- 
islation.” In preparing separate legislation to circumvent this high court deci- 
sion, Representative Kenneth B. Keating, said if the Court’s ruling is followed, 
“the Federal Bureau of Investigation and other investigative agencies ‘might 
as well close up shop’.” (See “New York Herald Tribune,” June 5, 1957.) 

Unless immediate remedial legislation is enacted, irreparable harm will be 
done the entire security program. 


[From “The Constitution of the United States of America,” prepared by the 
Legislative Reference Service, Library of Congress, and edited by Edward 8. 
Corwin. Pp. 614, 615.] 


THE APPELLATE JURISDICTION OF THE SUPREME COURT 
SUBJECT TO LIMITATION BY CONGRESS 


Unlike its original jurisdiction, the appellate jurisdiction of the Supreme 
Court is subject to control by Congress in the exercise of the broadest discretion. 
Although the provisions of article III seem, superficially at least, to imply that 
its appellate jurisdiction would flow directly from the Constitution until Congress 
should by positive enactment make exceptions to it, rulings of the Court since 
1796 establish the contrary rule. Consequently, before the Supreme Court can 
exercise appellate jurisdiction, an act of Congress must have bestowed it, and 
affirmative bestowals of jurisdiction are interpreted as exclusive in nature so as 
to constitute an exception to all other cases. This rule was first applied in 
Wiscart v. Dauchy* where the Court held that in the absence of a statute pre- 
scribing a rule for appellate proceedings, the Court lacked jurisdiction. It was 
further stated that if a rule were prescribed, the Court could not depart from 
it. Fourteen years later Chief Justice Marshall observed for the Court that its 
appellate jurisdiction is derived from the Constitution, but proceeded neverthe- 
less to hold that an affirmative bestowal of appellate jurisdiction by Congress, 
which made no express exceptions to it, implied a denial of all others.’ 


13 Dall. 321 (1796). Justice Wilson dissented from this holding and contended 
that the appellate jurisdiction, as being derived from the Constitution. could be 
exercised without an act of Congress or until Congress made exceptions to it. 

2 Durousseau v. United States, 6 Cr. 307 (1810). 
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The McCardle Case 


The power of Congress to make exceptions to the court’s appellate jurisdiction 
has thus become, in effect, a plenary power to bestow, withhold, and withdraw 
appellate jurisdiction, even to the point of its abolition. And this power extends 
to the withdrawal of appellate jurisdiction even in pending cases. In the nota- 
ble case of Ex parte McCardle,* a Mississipppi newspaper editor who was being 
held in custody by the military authorities acting under the authority of the 
Reconstruction Acts filed a petition for a writ of habeas corpus in the circuit 
court for Southern Mississippi. He alleged unlawful restraint and challenged 
the validity to the Reconstruction statutes. The writ was issued, but after a 
hearing the prisoner was remanded to the custody of the military authorities. 
McCardle then appealed to the Supreme Court which denied a motion to dismiss 
the appeal, heard arguments on the merits of the case, and took it under ad: 
visement. Before a conference could be held, Congress, fearful of a test of the 
Reconstruction Acts, enacted a statute withdrawing appellate jurisdiction from 
the Court in certain habeas corpu# proceedings.2 The Court then proceeded to 
dismiss the appeal for want of jurisdiction. Chief Justice Chase, speaking for 
the Court said: “Without jurisdiction the Court cannot proceed at all in any 
cause. Jurisdiction is the power to declare the law and when it ceases to exist, 
the only function remaining to the Court is that of announcing the fact and 
dismissing the cause.” * 

Aithough the McCardle Case goes to the ultimate in sustaining Congressional 
power over the court’s appellate jurisdiction and although it was born of the 
stresses and tensions of the Reconstruction period, it has been frequently re- 
affirmed and approved.‘ The result is to vest an unrestrained discretion in Con- 
gress to curtail and even abolish the appellate jurisdicion of the Supreme Court, 
and to prescribe the manner and forms in which it may be exercised. This prin- 
ciple is well expressed in The “Francis Wright’” where the Court sustained the 
validity of an act of Congress which limited the court’s review in admiralty cases 
to questions of law appearing on the record. A portion of the opinion is worthy 
of quotation: “Authority to limit the jurisdiction necessarily carries with it 
authority to limit the use of the jurisdiction. Not only may whole classes of cases 
be kept out of the jurisdiction altogether, but particular classes of questions may 
be subjected to reexamination and review, while others are not. To our minds 
it is no more unconstitutional to provide that issues of fact shall not be retired 
in any case, than that neither issues of law nor fact shall be retired in cases 
where the value of the matter in dispute is less than $5,000. The general power 
to regulate implies the power to regulate in all things. The whole of a civil 
appeal may be given, or a part. The constitutional requirements are all satisfied 
if one opportunity is had for the trial of all parts of a case. Everything aaywae 
that is a matter of legislative discretion.” ° 


16 Wall. 318 (1868) ; 7 Wall. 506 (1869). 

215 Stat. 44 (1868 

87 Wall. 506, 514. “The Court also took occasion to reiterate the rule that an 
affirmation of appellate jurisdiction is a negative of all other and stated that as a 
result acts of Congress promt for the exercise of jurisdiction had “come to be 
spoken of as acts granting ju sdiction, and not as acts making exteptions | to 
* * * it.” It continued grandly: “* * judicial duty is not Jess -fitly- performed 
by declining ungranted jurisdiction im in exercising firmly that which the Consti- 
tution and the laws confer.” Ibid. 513, 515. 

4See especially the parallel ease of Ex parte Yerger, 8 Wall. 85 (1869). For 
eases following kx parte McCardle, see Railroad Co. v. Grant, 98 U. 8. 398, 491 
(1878) ; Kurtz v. Moffitt, 115 U. 8. 487, 497 eet Cross v. Burke, 146 U. S. 82, 
86 (1892) ; Missouri v. Missouri Pacific R. Co., 2 U.S. 18, 15 (1934) ; Ste han v. 
United States, 319 U. S. 423, 426 (1943). See ee United States v. Bitty, 208 U.S. 
393, 399-400 (1908), where it was held that there is no right to appeal to the 
Supreme a except as an act of Congress confers it. 

§105 U. 381 (1882). 

6 Tbid. 386. See also Barry v. Mercein, 5 How. 103, 119 (1847): National 
Exchange Bank v. Peters, 144 U. 8. ie (1892) ; American Construction Co.. r. 
Jacksonville T. & K. W. «* Co., 148 U. 8. 872 (1893) ; Colorado Central Consol. 
Min. Co. v. Turck, 150 U. 138 (1893) ; "St. Louis, I. ‘M. & S. R. = Tavlor, 
210 'U. S. 281 (1908) ; cincieaeel 8. S. Co. v. United States, 272 U. 8. 533 (1926). 











Apprenpix III 


Following is a reproduction of representative communications re- 
ceived by the subcommittee and ordered printed as a part of the 
hearing record on S. 2646. Communications not ordered printed may 
be examined in the subcommittee file. 

Jamaica, N. Y., February 18, 1958. 


Re Jenner bill, §. 2646 


Hon. JAMEs O. EASTLAND, 
United States Senator, 
Chairman, of Senate Committee on Judiciary, 
Senate Office Building, Washington, D.C. 

Dear SENATOR EasTLAND: I write in support of the above-mentioned bill, on 
which public hearings are scheduled to commence tomorrow, which bill would 
withdraw appellate jurisdiction by the Supreme Court in matters pertaining to 
the investigative activities of Congress, the security program of the executive 
branch of Government, State legislation against subversive activities, home rule 
over local schools, and States rights to determine who shall be licensed to practice 
law. 

In 1925 I commenced work in a law office and since I have been admitted to 
practice law, the bulk of my practice has been in the courts. I have observed 
that there has been a continued trend by the courts away from the hard and fast 
principles of law which constituted the real basis of the American way of life as 
contemplated by the Founding Fathers. It appears today that all too many ju- 
dicial determinations are based solely upon the expediency of the moment, with 
little or no thought given to the well-established legal principles. Then, too, we 
have judicial determinations based only upon sociological beliefs of members of 
the judiciary. I do not believe that manmade laws are likely to be any more ef- 
fective against the continued judicial abuses the Jenner bill is designed to curb 
than would a beautiful sign placed in an apple orchard serve to keep the worms 
from destroying apples. However, until such time as improvement in the judici- 
ary may be accomplished, the people of America may find some protection by 
limiting the appellate powers of the Supreme Court as proposed by the Jenner 
bill. It is quite apparent that the Supreme Court has, on many occasions during 
the past several decades, misconceived the purpose for which it was created. It 
was not created to usurp the legislative powers of Congress or of the various 
States. Neither was it created to give the executive branch of the Government 
powers not given it by the people through Congress. The juridical duties of any 
court are, of necessity, limited to the administration of justice under a system of 
American jurisprudence based upon principles of positive law and legal relations. 
It may not be the popular thing for a lawyer to say, but it is my opinion that past 
experience indicates that judicial appointments as now made in the Federal 
‘ourts are unwise; it is practically impossible to impeach a member of the ju- 
diciary, as matters now stand. I would suggest that legislation now be consid- 
ered whereby every Federal judge, including the Supreme Court, have his official 
acts reviewed at frequent intervals by an impartial lay body with a view to de- 
termining the advisability of his continuance in office. The public welfare re- 
quires protection against future damage by what have come to be known as “Red 
Monday” decisions, etc. It can best be protected by the removal from the Ju- 
diciary of those who participate in “Red Monday” decisions. 

Sincerely yours, 


E. F. W. WILpERMUTH. 
SPEAKING FRANKLY, 
Pomona, Calif., February 18, 1958. 
Hon. JAMES O. EASTLAND, 
Senate Office Building, Washington, D. C. 
Deak SENATOR: I write this letter in support of Senate bill 2646 to curtail and 
limit the jurisdiction of the Supreme Court of the United States in matters 
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affecting the security of this Republic and all other matters relating thereto, 
such as— 

1. The investigative functions of the Congress. 

2. The security program of the executive branch of the Federal Government. 

3. Antisubversive legislation of the various States. 

4. Local rule over the school systems. 

5. Admission of persons to practice law within the individual States. 

With best wishes for the success of this bill’s passage and kindest regards, 
I am, 

Respectfully, 
Harvey G. Wor, Hditor. 


Sr. Pererssure, Fua., February 20, 1958. 


GENTLEMEN: We are very interested in Senator Jenner’s bill to restrict an- 
thority of the Supreme Court in certain stated cases. We hope this bill wilt 
receive immediate attention and that the wrongs perpetrated upon this country 
by the present Supreme Court will be corrected as soon.as possible. 

Respectfully, 
JAMES E. S. KENSELLA. 


Sr. Perersspure, Fra., February 20, 1958. 
Senator James 0. EASTLAND, 


Senate Office Building, Washington, D.C. 

Dear Sir: Please pass 8S. 2646 to limit the jurisdiction of the Supreme Court 
of the United States of America to prevent them from taking away our State 
rights. 

Very «truly, 
CoraL H. Van ALLAN. 


Daas, Tex., February 18, 1958. 


Deak SENATOR EastTLANp: The Jenner resolution (S. 2646) which is now 
before your Internal Security Subcommitee, is of the greatest importance to 
our country. 

The powers of the Supreme Court must be re-defined. 

Please do everything you can to expedite the passing of this resolution. 


Sincerely, 
La Vonne C, CRAWFORD, 
Mrs. Wa. L. Crawrorp III, 
INGLEWOOp, Cauir., February 20, 1958. 
Re 8S. 2646 


Hon. James O. BAsSTLANpD, 
Chairman, Subcommittee to Investigate the Administration of the Internal 
Security\Laaws, 
Senate Office Building, 
Washington, D. C. 

Dear SEnatToR Eastianp: This is to thank you and the members of the subcom- 
mittee for your attention and efforts on behalf of Senator Jenner’s bill 8. 2646, 
to limit the appellate jurisdiction of the Supreme Court in certain cases. 

This is critically needed legislation, as has been so expertly brought out by 
the hearings last August 1957. 

Please know that we appreciate your work, and please continue to support 
vigorously all efforts leading to enactment of S. 2646 into law. 

Respectfully, 
Jo HINDMAN. 


| 
| 
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PHILADELPHIA, Pa., February 22, 1958. 
Hon. JaMEs O. EASTLAND, 
Chairman, Judiciary Committee, 
United States Senate Office Building, 
. Washington, D. C.: 

Pennsylvania Society for Constitutional Security urges immediate favorable 
action upon 8S. 2646 to limit appellate jurisdiction United States Supreme 
Court. 

Dexia M. Barrett, Secretary. 





Los ANGELES, CALIr., February 19, 1958. 
Re §. 2646. 
Senator James O. HasTLanp, 
Senate Office Building, 
Washington, D.C. 


* Dear SENATOR EASTLAND: Enclosed is Holmes Alexander’s article from the 
Los Angeles Times of February 18. No doubt you have seen it. 

My husband and I wish to urge the passage of this bill, 8S. 2646, and hope you 
are doing all you can to get it to the Congress for a vote. 

The passage of this bill will give us a start back onto the road of constitutional 
government, out of the dead-end street where the last decisions of the Supreme 
Court have led us. If they hand down any more decisions in favor of communism 
we might as well close up shop. 

Our thanks to you for your wonderful work in upholding States rights. 

Best wishes. 

Sincerely, 
VrioLa W. FRADENECK. 


ILLINOIS FEDERATION OF REPUBLICAN WOMEN, 
Alton, Ill., February 20, 1958. 
Mr. J. G. Sourwrne, 
Senate Internal Security Subcommittee, 
Senate Office Building, Washington, D. 0. 


Dear Mr. SourwWIneE: In connection with the current hearings on the Jenner 
bill to limit the jurisdiction of the Supreme Court, it has occurred to me that 
perhaps you would like to see how the grassroots feel about recent decisions 
of the Supreme Court relating to communism. I have enclosed a copy of a 
resolution passed unanimously by the Illinois Federation of Republican Women 
at our statewide meeting earlier this month. 

With best wishes. 

Sincerely yours, 
Mrs. J. F. ScuHiarty, Legislative Chairman. 


THe SupREME Court 


Whereas in the Jencks case, the United States Supreme Court opened con- 
fidential FBI files to Communists, spies, dope peddlers, and others being prose- 
cuted for criminal charges ; and 

Whereas in the Watkins case, the Supreme Court severely impeded the anti- 
Communist investigations of congressional committees ; and 

Whereas in the Nelson case, the Supreme Court outlawed enforcement of the 
antisedition laws of 42 States and of Alaska and Hawaii; and 

Whereas in the Cole and Service cases, the Supreme Court made it almost 
impossible to dismiss Federal employees who are found to be security risks; and 

Whereas in the Slochower and Sweezy cases, the Supreme Court forbade the 
discharge of fifth-amendment teachers and ruled that teachers in public schools 
could not be questioned about their Communist activities; and 

Whereas in the Yates case, the Supreme Court made it difficult if not impossible 
to enforce the Smith Act, so that dozens of defendants have since been released 
because of this decision ; and 

Whereas the Communist Daily Worker described the effect of these decisions 
as follows: “the curtain is closing on one of our worst periods” ; 

Resolved, That the Illinois Federation of Republican Women commend Presi- 
dent Eisenhower for proposing and signing immediate legislation to correct the 
evil effects of the Jencks decision ; and 


LIMITATION OF APPELLATE JURISDICTION 935 


Resolved further, That the Illinois Federation of Republican Women urge 
Congress to pass appropriate legislation to repair the damage to our internal 
Gatgnent against communism caused by other recent Supreme Court decisions; 
an 

Resolved further, That a copy of this resolution be sent to President Bisen- 
hower, to Senator Dirksen, and to all Illinois Republican Congressmen. 

Passed February 6, 1958, Springfield, Il. 


THE CoLONIAL DAMES OF AMERICA, 
Philadelphia, February 15, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Internal Security Subcommittee, 
United States Senate, Washington, D. C. 


DeAaR Mr. EASTLAND: The officers and board of managers of the above chapter 
II have read and studied 8S. 2646, now before the Senate Internal Security Sub- 
committee for hearings. 

We are unanimously in favor of this bill. We feel that it is vital to the 
continuance of constitutional government, particularly in the field of States 
rights, and to the continued security of these United States. 

We, therefore, urge the Senate Internal Security Subcommittee to approve 
S. 2646, and to send it to the floor of the Senate recommended for passage, as 
quickly as possible. Every day that passes, without the safeguards this bill 
would provide, gives aid and comfort to those who would destroy this Nation. 

We ask that this resolution be included in the report of these hearings, as 
testimony in favor of 8S. 2646. 

Sincerely yours, 
CHARLOTTE C. STARR, 
Chairman, National Affairs Committee. 


ALASKA HISTORICAL LIBRARY AND MUSEUM, 
Juneau, Alaska, February 18, 1958. 
CHIEF CLERK, 
Committee on Judiciary, Senate, 
United States Congress, Washington, D. C. 


Sm: While I cannot afford to travel to Washington to testify before the 
hearings on bill S. 2646, I wish to state for the record that I fully support the 
bill S. 2646. Furthermore, I am absolutely convinced that the passage of this 
bill will contribute substantially to the internal security of our country. 

Very truly yours, 
Dr. HELEN A. SHENITz, 
1958 and 1956 Chairman, Countersubversive Activities Committee, 
Department of Alaska, American Legion. 


Hvupson County BRANCH, 
CATHOLIC CENTRAL SOCIETY AND CATHOLIC WOMEN’S UNION, 

Union City, N. J., February 18, 1958. 
Dear Sirs: I am instructed to communicate with you with reference to Senate 
bill 2646 before your committee. Our societies are in favor of this bill, and ask 
you to release it to the Senate. Details were stated in the Tablet. We believe 

its content is necessary to protect the country. 
Respectfully yours, 
CHARLES P. Sartne, State Counsellor. 


NortH ABINGTON, Mass., February 18, 1958. 
Hon. James O. EASTLAND, 
Chairman, Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Dear SENATOR EasTLAND: The Massachusetts Committees of Correspondence, 
an affiliate of the American Coalition of Patriotic Societies, with a membership 
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of nearly 40,000 in eastern Massachusetts, wish to have this written statement 
made a part of the hearings on Senator Jenner’s 8. 2646. 

We demand passage of this bill, S. 2646, to limit the appellate jurisdiction 
of the Supreme Court in cases concerning investigative functions of the Con- 
gress, the security program of the executive branch of the Federal Government, 
State antisubversive legislation, and the admission of persons to the practice of 
law within individual States. 

We request that this written statement be made a part of the record that is 
reported back to the full committee on March 10. 

We also support the resolution requesting impeachment of six members of the 
Supreme Court, adopted by the General Assembly of Georgia, February 22, 1957. 

Very truly yours, 
GWEN M. ScHOFIELD, 
Chairman, Massachusetts Committees of Correspondence 


BROOKLYN, N. Y., February 19, 1958. 
Senator JAMEs O. EAstTLanp, 


Chairman, Senate Judiciary Committee, 
Senate Chamber, Washington, D.C. 


Dear SENATOR BAasTLANpD. May I first thank you for keeping my name on the 
committee’s list for your hearings. The record is invaluable, and at times grue- 
some. The past weekend I read No Wonder We Are Losing. How true it is. 

This letter is primarily to urge your committee to back Senator Jenner’s bill 
to limit the jurisdiction of the Supreme Court. I feel so bitterly about their 
actions that I suggested to my Representative we exchange the members for our 
POW’s. I except Mr. Justice Clark. If it were possible, I think it would-be a 
very good exchange. Since this exchange isn’t possible, then let the legislative 
use its full powers for the security of our country. Kai-Shek’s Soviet Russia in 
China, conforms the world plan and method of the Soviets, inclusive of our 
homegrown ones. 

All good wishes to you and your committee, that is those not blighted by the 
liberal viewpoint. 

Sincerely yours, 


Miss MADELINE M. LARKIN. 





DansureG, Conn., February 20, 1958. 

Dear SENATOR EASTLAND: You are probably not interested in hearing from a 
Connecticut Democrat but never thought I would live to see the Supreme Court 
of the United States sink so low as they have under Warren. Every one of them 
except Tom Clark should at once be impeached. 

Where are we headed, Senator, if this is not done? 

The FBI brings in the worst criminals in the country and Warren and his gang 
of nitwits lets them go. What inducement is there for Edgar Hoover to bring 
them in? 

If something drastic is not done at once to trim the wings of these Justices, 
I fail to see at this writing where we will be headed. 

Thank you for now. 

Yours very truly, 


Frep. H. BARNES. 





HapponFIew, N.J., February 19, 1958. 
Senator JAMES O. EASTLAND, 


Chairman of the Senate Internal Subcommittee, 
Washington, D. C. 

Deak SENATOR EASTLAND: In reference to bill S. 2646 introduced by Senator 
Jenner limiting the appellate jurisdiction of the Supreme Court. I feel it is 
most important the individual States be given the power to make and to enforce 
their own laws in order to protect their security. 

Also, the investigating function of Congress and security branch of the Federal 
Government be safeguarded so that the files of the FBI of the security program 
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of the investigating branch of the Government will be preserved as in the past in 
order to keep our country “one Nation Under God.” 
Yours sincerely, 


Mary M, ALLEN. 


LOUISVILLE, Ky., February 19, 1958. 
Senator JAMEs O. EASTLAND, 


Senate Office Building, 
Washington, D.C. 
Dear Sir: We heartily approve passage of Senator Jenner's bill, S. 2646, 
to limit jurisdiction of Supreme Court. 
We heartily approve anything that will curb, limit, suppress, or halt the 
Supreme Court. 
Sincerely yours, 


G. T. Love, 
G. T. Love, Jr. 


St. Perersspure, Fia., February 20, 1958. 
Hon. JAMEs O. EASTLAND, 


Senate Judiciary Committee, 
Washington, D.C. 


Dear Senator HAsTLaAnpd: We request that the Judiciary Committee act imme- 
diately to bring S. 2646 out of committee and get this passed on the floor of 
the Senate. 

It is most important to restrict the Supreme Court of the United States from 
usurping power that constitutionally belongs to the Congress—and to the States. 

We beseech each of the Members to act quickly before it is too late. 

FLORENCE DEAN POST, 
Mrs. William Glenn Post, Jr. 


Bruines, Monrt., February 20, 1958. 
Senator James O. EAstTLAnp, 


Senate Office Building, 
Washington, D.C. 


Dear SENATOR EASTLAND: I am writing you in support of the Jenner bill to 
curb the Supreme Court in matters dealing with subversion and Red treason. 
I believe this bill is absolutely necessary if we are not to be stripped of all 
protection against Red infiltration by a continuing parade of outrageous Red 
Monday decisions by the Supreme Court. 

I understand, Senator Eastland, that this bill is in the Judiciary Committee 
of which you are chairman. I realize that you, like Senator Jenner, are con- 
cerned about the abuses of the Court in recent years. It is for that reason 
that I am hoping that you will bring this bill up for consideration “with all 
deliberate speed.” 

I am sorry to see that Senator Jenner is leaving the Senate at the end of this 
year. We need more men in public life such as he, and yourself, who are vigi- 
lant in the fight against communism. I am hoping that before he retires to 
private life, he will see his bill enacted into law. It is absolutely necessary 
for the protection of all Americans. 

Sincerely, 


WESTON VERNON. 


ConcorbDiA, KANS., February 19, 1958. 
Hon. JAMES O. HASTLAND, 


Senate Office Building, 
Washington, D. C. 


Dear SENATOR EASTLAND: I want to go on record in favor of all of the provi- 
sions of Senator Jenner’s bill, No. 2646, which has for its object the limiting 
of the apnellate powers of the Supreme Court of the United States. 

The Supreme Court of the United States has demonstrated its unfitness to 
deal with the topics specified in Senator Jenner’s bill. The Supreme Court of 
the United States has shown by its actions that it is the most dangerous single 
agency of the Government of the United States from the standpoint of security. 
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The Supreme Court of the United States has arrogated to itself by judicial fiat 
the usurpation, the position of super congressional legislator, super Presidential 
executive, and continuing constitutional assembly. 

Unfortunately, in these times when the moods are controlled and adjusted by 
means of mass indoctrination and propaganda, rather than intelligent study, 
our people are not generally aware of the faults and errors of our Supreme 
Court. In other words, the Supreme Court has been following in the propa- 
ganda groove of the liberal establishment. 

I want to take this opportunity to thank you and the members of your com- 
mittee, and particularly the Subcommittee on Internal Security. I greatly 
regret the passing of so many conservative Members of the Senate. I also wish 
to commend Judge Morris for his heroic work. 

Very sincerely yours, 


CHARLES A. WALSH. 


19TH ENGINEER BATTALION, 
Fort Greorce G. MEADE, Mp., 


February 20, 1958. 
Senator James O. EaAsSTLAnp, 


Senate Office Building, Washington, D.C. 


Dear Sire: In Human Events this week I noticed an article about your com- 
mittee’s hearing on Senator Jenner’s bill (2646) to limit the jurisdiction of the 
Supreme Court. I’m not a legal analyst nor do I represent any citizen’s group, 
but I am strongly in favor of Senator Jenner’s bill. 

I have read and studied much about the recent Supreme Court decisions, and 
the current far left trend. I believe it to be one of the greatest dangers to 
American freedom and our Constitution today. I would be more than happy to 
express my thoughts to your committee. I know that I speak for many young 
men my age with whom I have discussed this subject. The Supreme Court may 
be responsible for the world that we and our children will live in. What will be 
the future consequences of the Court’s decisions if they are not corrected? 


That’s the important thing, and therefore I think that a young person’s view- 
point is important. 
Sincerely yours, 


GeorceE B. Suter. 


Hottywoop, Cauir., February 19, 1958. 
Re S. 2646. 
Senator James O. EasTLAnp, 
Chairman, Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Dear SENATOR EastTLanp: All patriots are depending upon you and your com- 
mittee to stop the Supreme Court’s actions to lead us into further socialism ; also 
to stop aiding Communists and destroying State rights. 

If you can find a way to get rid of Earl Warren in his position all good Cali- 
fornians will rejoice. 

ANxious AMERICAN. 
RutH MARIE FIELD. 


Resepa, Cauir., February 19, 1958. 
Hon. James O. EASTLAND, 


Senate Office Building, Washington, D.C. 
Dear Sirs: I support Senate bill S. 2646. 
Yours truly, 
RutTH MURCHISON. 


INGLEWOOD, CaLir., February 19, 1958. 
Re Senate bill 2646. 
Hon. James O. EASTLAND, 
Internal Security Subcommittee, 
Senate Office Building, Washington, D.C. 
Dear Siz: With reference to Senate bill 2646 which comes up for hearing on 
February 25, I urge passage of this bill. 





LIMITATION OF APPELLATE JURISDICTION 939 


The Supreme Court’s jurisdiction in considering certain appeals needs to be 
limited—the feeling among the citizens of this country is that this branch of 
the Government has become too powerful. 

Respectfully yours, 
Mrs. FRANCES FOSTER, 


BAttTiIMore, Mp., February 19, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Dear SENATOR HAsTLAND: I am writing to express the hope that your commit- 
tee will report out favorably Senator Jenner’s bill (S. 2646) to limit the jurisdic- 
tion of the Supreme Court. 

Every.-single one of my friends feels that the Supreme Court is no longer a 
judicial body, but a political body, and certainly congressional action is in order 
to limit its pernicious and nonjudicial activities. 

Believe me, 

Faithfully yours, 
Amos R. Koontz, M. D. 


Los ANGELES, Cauir., February 19, 1958. .. 
Senator JAMEs O. EASTLAND, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR BastTLAnpD: I have been very concerned with some decisions of 
the Supreme Court. I believe Senator Jenner’s Court amendment, S. 2646, would 
greatly remedy matters. I urgently ask your effort to get S. 2646 passed. 

Sincerely yours, 
Jessie M. GEORGE. 


Los ANGELES, CALIF. 
Deak SENATOR EASTLAND: I respectfully urge you to support S. 2646. 
Sincerely, 


Mary E. GoupPpinceEr. 


JAMAICA, N. Y. 
We urge you to vote for bill, S. 2646, to limit the appellate jurisdiction of. the 
Supreme Court in certain cases. . 
Marie J. Foiry. 
Henry J. Foiey. 


ALEXANDRIA, LA., February 19, 1958. 
The SENATE JUDICIARY COMMITTEE, 
Washington, D. C. 


Strongly urge passage of bill S. 2646 by Senator Jenner together with the 
suggested amendment by T. Wynn Holloman, of Alexandria, La. 


Mrs. SAM WHEADEN. 

Mrs. STarrorp HERBERT. 

Mrs. AugusTA May Rosinson. 
SHIRLEY ALLEN. 

Mrs. S. B. STApLeEs. 


BALTIMORE, Mp., February 17, 1958. 
Senator JAMES O. EASTLAND, 
United States Senate, Washington, D. CO. 


Dear SENATOR: Knowing what havoc has been played by the Communists in 
regard to the jurisdiction of the Supreme Court, I hereby request your Com- 
mittee on the Judiciary to take speedy affirmative action upon Senate bill S. 2646. 

Hoping this will be passed. 

Yours very truly, 


Mrs. HELEN HopxKINs CAsEY. 
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SouTHport, Conn. 
My Dear Senator Eastianp: I am in complete agreement with you concerning 
Senate bill 2646 to limit the appellate jurisdiction of the Supreme Court in 
many cases, and I think you are doing a splendid job. 
I am, 
Very sincerely, 
KATHLEEN RAE FINN. 


COLORADO SPRINGS, CoLo.; February 19, 1958. 
-Deark SENATOR: Your declaration of intensive hearings on Senator Jenner’s 
S. 2646 to limit Supreme Court appellate jurisdiction is heart warming. 

I don’t know who the Supreme Court is serving completely, but, feel it is not 
the Republic of the United States nor, its people. I know we are not popularly 
a republic—but, when we were, we made real progress. As a democracy, we 
are going in the hole further and further. Looks as though, to save ourselves, 
we must be unpopular, for a time at least. 

Yours truly, 
H. L. Rovse. 


HoLiywoop, Cauir., February 17, 1958. 
Re S. 2646 
SENATE INTERNAL SECURITY SUBCOMMITTEE, 
Washington, D. C. 

GENTLEMEN: The way the Supreme Court has invalidated State laws is dis- 
graceful. 

I strongly urge passage of the strongest possible legislation to curb these 
nine men. Impeachment is what they deserve, as the Communists continue to 
operate with protection. 

If States rights are abolished, all is lost. 

Thank all you members for your fine efforts to save America. 

Respectfully yours, 
ALICE Moore. 


ANAHEIM, Cauir., February 19, 1958. 
Senator James O. EASTLAND, 


Senate Office Building, Washington, D. C. 


Dear SENATOR EASTLAND: I hope that you will give your support to Senate 
bill 2646, limiting the jurisdiction of the Supreme Court. Our country needs 
your support for the passage of this bill. 

Sincerely, 
Lioyp D. Moss. 


JUNEAU, ALASKA, February 18, 1958. 
Mr. J. G. SouRWINE, 
Counsel, Subcommittee on Internal Security, 
Senate Committee on the Judiciary, Washington, D.C. 


Deak Sire: I have received from Dr. Helen A. Shenitz a copy of notice of 
hearing on Senate bill 2646. While I am in no position to attend a hearing on 
this measure, I would like to say that I am wholeheartedly in support of this 
bill. I am convinced that the passage of S. 2646 would be an essential contri- 
bution to our national security. 

Through the courtesy of Dr. Shenitz, I have had the opportunity to study a 
sglarge number of the records and reports of the subcommittee hearings. I would 
greatly appreciate being put on the mailing list for these publications. Thank 
you. 

Very truly yours, 


H. S. WEIDNER. 
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WILMINGTON, CaALir., February 19, 1958. 
Hon. Senator JAMgEs O. EASTLAND, 


Senate Office Building, Washington, D. C. 


Dear Sig: As it is pouring rain and I have only stamps for one letter, but 
no cards in the house, I am writing to all of you via you—honorable Senators 
James O. Eastland, Roman L. Hruska, John Marshall Butler, Arthur V. Watkins, 
Samuel J. Erwin, Jr., John L. McClellan, Olin B. Johnston. 

Speaking for myself first as it is, and for many American friends; this 
is to request your support of S. 2646 for the good of our beloved Nation. Your 
support is vital in appreciation of our forefathers, for the safety of the present 
generation and the security of the future generations. 

Thanking you. 

Sincerely, 
Mrs. BeERTHA McCuLLoueH. 


Los ANGELES, CaLiF., February 18, 1958. 
Senator JAMES O. EASTLAND. 


DEAR SENATOR: I have been reading of the bill introduced by Senator William 
E. Jenner and very much in favor of it. 
It is about time something was done to curb the Supreme Court. 


This is Senate bill 2646. Please do all you can to force the passage of this 
bill. 


Very truly yours, 
Mrs. HELEN BAUER. 


LEXINGTON, Ky., February 18, 1958. 
Senator James O. EasrLanp, 
Senate Judiciary Committee, 


Senate Office Building, Washington, D. C. 


Deak Mr. EastLanp: I would like to urge your committee to recommend and 
do all that you ean to have passed Senate bill No. 2646, the bill withdrawing 
appellate jurisdiction of the Supreme Court in the areas covered. Many people 
with whem I have talked feel that the Supreme Court has taken upon itself a 
legislative funetion reserved for the Congress and so therefore should be 
restricted by the Jenner bill. 

Sincerely, 


P. L. MELLENBRUCH. 


DeELAvAN, WIS., February 18, 1958. 
Senator James O. EastTLaNp, 


Chairman, Judiciary Committee, 
Senate Office Building, Washington, D. C. 


SENATOR EASTLAND: Regarding Senator Jenner’s bill (S. 2646), to confine 
the Supreme Court to its constitutional jurisdiction ; there are millions of forth- 
right Americans, organized and unorganized, not in a position to come to Wash- 
ington to testify in behalf of this measure, that are vitally interested in its 
passage. 

There are other departments and agencies of the Federal Government badly 
in need of disciplinary measures, too. 

Yours very truly, 


Dr. Cart B. Hr. 





Pomona, Catir., February 18, 1958. 
Senator James EASTLAND, 


Chairman, Internal Security Committee, Washington, D. C. 

Dear SENATOR EASTLAND: May I urge your support of Senator Jenner's bill, 
No. 2646. In my opinion, this is an excellent bill to undo some of the damage 
done by the Supreme Court decisions. 

Sincerely yours, 


Mrs. A. D. JAYNES. 
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Cuicaco, ILL., February 18, 1958. 


Dear SENATOR EastLanp: I wish to express myself as strongly in favor of 
passage of the Jenner bill, S. 2646. 
It is of the utmost importance, both to the security of the country and to the 
maintenance of our form of government. 
Sincerely yours, 
Miss Pace RosBrnson. 





Fort Wort, Tex., February 18, 1958. 
Senator James O. EASTLAND, 
Senate Office Building, Washington, D. C. 


Deak SENATOR EASTLAND: I wish to assure you of my wholehearted support 
of Senator William Jenner’s bill, S. 2646, for redefining the powers of the 
Supreme Court. 

This bill, S. 2646, must be passed and put into immediate operation or our 
Constitution and, indeed, our way of life will be completely scrapped by the 
Supreme Court. 

Thanking you for giving your support to this bill also. 

Sincerely, 
GLADYS SCALING MARTIN. 


LOUISVILLE, Ky., February 19, 1958. 
Senator JaMEs O. EASTLAND, 
Chairman, Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Dear Sie: We are strongly in favor of Senator Jenner’s bill (S. 2646) to limit 
jurisdiction of Supreme Court. 
We are in fact, for any measure, any action that will curb the Supreme Court. 
Sincerely, 
Louise W. Love. 
SELBy V. LOVE. 


Unit Parts CorpP., 
Buffalo, N. Y., February 17, 1958. 
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Senator James O. EASTLAND, 
Chairman on Internal Security, 
Senate Office Building, Washington, D. C. 


Dear SENATOR EASTLAND: A great many Americans are highly concerned with 
the Supreme Court’s decisions of recent years, in which we saw State sedition 
laws emasculated, FBI files endangered, and the Smith Act weakened. 

This attempted supremacy of the High Court over States’ sovereignty must 
be curbed before the freedom and liberties of our country are destroyed. Com- 
munists have openly hailed the Supreme Court’s actions as being most helpful 
in more ways than one. 

Senate Resolution 2646 introduced by Senator William Jenner, should be 
favorably acted upon. The Constitution creates the Supreme Court but Con- 
gress can, by resolution, redefine the High Court’s powers other than the few 
given it by the Constitution. “Nine Men Against America” and their young, 
radical law clerks (who it has been said write some of the Justices’ decisions) 
must be limited in their powers before it is too late. 

In 1898 Supreme Court Justice David J. Brewer made the following statement: 
“Tt is a mistake to suppose that the Supreme Court is either honored or helped 
by being spoken of as being beyond criticism. On the contrary, the life and 
character of its Justices should be the object of constant watchfulness by all, 
and its judgments subject to the freest criticism. * * *” 

There has not been enough constant watchfulness of the life and character 
of the Court’s Justices and I might add that too often they are wholly unqualified 
for their appointment to this High Court. The liberties of the American people 
are being gradually destroyed and Congress seems the last hope to stop this 
federalism, socialism, or perhaps communism. 

Very truly yours, 
A. F. BAxter, President. 
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Derrort, MicH., February 19, 1958. 
Senator EASTLAND, 
United States Senate, Washington, D. O. 
Please do all in your power to pass Senator Jenner’s bill No. S. 2646. 
Grace M. GoRMAN. 


POMONA, CALIr., February 18, 1958. 
Senator JAMES EASTLAND, 


Washington, D. C. 


Dear SENATOR: I am much disturbed over the present “leftist” trend in Ameri- 
can politics. When subversive activities by anyone in the employ of any agency 
of Government is proven, and that person convicted, the matter should end there. 
Our Supreme Court should not sit in judgment. To this end I am hoping you 
will support Senator WILLIAM JENNER’s bill, S. 2646. We want our Nation to 
be governed by law and not by opinions of men outside of law. 

All good wishes, 


Mrs. C. W. HENDERSON. 


ORANGE, N. J., February 16, 1958. 
Senator JAMEs O. EASTLAND, 


Chairman, Judiciary Committee, 
Washington, D. C. 
My Dear SENATOR: This letter is in support of Senator Jenner’s bill (S. 2646). 


I think this is one of the most important pieces of legislation. It is a must to 
save this country. 


Most sincerely, 
MARGARET H. CAESAR. 


WHITE, HOLLOMAN & WHITE, 


Alexandria, La., February 12, 1958. 
Hon. J. G. SOURWINE, 


Chief Counsel, United States Senate Committee on the Judiciary, 
Washington, D.C. 


DeaR Mr. Sourwine: I thank you for the invitation to appear before the 
committee with reference to Senator Jenner’s bill, S. 2646. I am not ina 
position to do so, but I would like to present this communication for the record 
and, particularly, to suggest adding the following to the bill: 

“(6) Any provision of the constitution of any State or any statute of any State 
establishing, providing for, regulating, controlling, or supporting public edu- 
cation.” 

I had hoped to be able to present a broader provision, protecting the powers 
and rights of the States under the 9th and 10th amendments, but I have not 
had time to study and work the matter out and Senator Jenner has written me 
that he has not either. 


Perhaps the committee, in its wisdom, and under section 2, clause 2, of the 
Constitution, can provide further for the protection of the sovereignty of the 
States, and the powers and rights expressly retained in the people of the States, 
and not delegated to the United States. 


Sincerely yours, 
T. W. HoLLtoMAN. 


COMMERCIAL CREDIT Co., 
Baltimore, Md., February 12, 1958. 
Re Senate Resolution 2646. 
Hon. JAMES QO, EASTLAND, 

Chairman, Committee on Internal Security, 
Senate Office Building, Washington, D.C. 

Dear SENATOR EASTLAND: I think it is long past time when Congress s':ould 
clarify the powers of the United States Supreme Court on matters pertaining 
to State rights, somewhat along the lines of the above Senate resolution. 

It has also been most difficult for a large portion of the intelligent citizens of 
our country to understand how the Supreme Court, usually by a divided group, 
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could possibly arrive at some of the decisions that have been rendered during 
the past 2 or 38 years. 

It is too bad that the United States Supreme Court is not constituted of judges 
who are by far more unanimous in their decisions than has been the case for 
several years. It has become most difficult for able lawyers to really know what 
is the law and even then, the Court may reverse its own previous decisions, as 
has been done in recent years. 

Very truly yours, 


A. E. DUNOAN. 


DuNcAN, OKLA., February 12, 1958. 
Hon. James O. EASTLAND, 
United States Senator, 
Washington, D.C. 


Dear SENATOR EASTLAND: Allow me to express my interest in the proposed 
hearings on Senate Resolution 2646, which I will follow, as far as possible, 
through the press. 

What I fear is that any legislation as a result of these hearings will be fol- 
lowed up by a declaration by our Supreme Court, that such legislation is uncon- 
stitutional. 

I have lost all respect for the Court, when once I held the Court in such high 
respect, that whenever I passed the Court building, which I have done several 
hundred times, I felt like taking off my hat. 

Opinions in such cases as integration, the Smith Act, FBI files, and the 
Mallory case are revolting. 

As to integration, I have an open mind. For the sake of argument, assuming 
that the decision was the correct one, why overturn all previous decisions by 
previous Courts, which Courts were made up of mental giants, when we know 
that integration was being gradually accepted, and would have been worked out 
in another generation, instead of bringing on discord throughout the Nation, 
a severance of the relationship between the North and the South, and resulting 
in such disgraceful conditions as are now existing in the schools of Washington, 
New York, Brooklyn, and many other cities. 

As to the Smith Act and FBI decisions, the Court has played directly into the 
hands of the Communists, and the ability of our country to defend itself has been 
practically destroyed. 

As to the Mallory decision, I cannot imagine any court to go to such lengths 
to protect the “rights” of a self-confessed criminal without giving consideration 
to the “inalienable rights” of the millions of decent citizens, resulting in the 
impossibility of conviction, unless there are eyewitnesses, or the accused con- 
fesses within a stipulated number of hours. Such nonsense. 

The Court is setting itself up as a lawmaking body of the Government, which 
right they do not possess. 

I have felt, for many years, that the question of States rights was one of 
the most important matters before the American people. 

Unless something can be done through legislation, and I am not certain that it 
ean be done, I strongly feel that consideration should be given to the matter 
of impeachment of all members who have endorsed or joined in the infamous 
decisions. 

I am an active businessman who, throughout his 75 years, has seen our legis- 
lative and judicial systems deteriorate, and I am fearful. 

Respectfully yours, 
C. V. STINCHECUM. 


ALEXANDRIA, LA., February 15, 1958. 
Senator James O. EASTLAND, 


Senate Office Building, Washington, D. C.: 
Strongly urge passage S. 2646 and recommend addition of sixth clause to read, 
“Any provision of the constittuion of any State or any statute of any State 


establishing, providing for, regulating, controlling, or supporting public 
education.” 


E. OT1s EpGERTON. 
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THE MONARCH ENGINEERING Co., 
Dayton, Ohio, February 14, 1958. 
CHAIRMAN, UNITED STATES SECURITY SUBCOMMITTEE, 
Office of the Senate, Washington, D. C.: 


DeAR HonoRABLE Sir: The United States should pass a bill, 2646, to limit 
appellate jurisdiction of the Supreme Court. During the past 2 years, the Court 
has gone beyond its jurisdiction relative to decisions bearing on internal 
security. 

Yours very truly, 


J. CHARLES CUTRELL. 
GREEN Woop, IND. ; 


GLEN Cove, N. Y., February 14, 1958. 
Honorable James O, EASTLAND, 
Committee on the Judiciary, 
Senate Office Building, Washington, D. C.: 

DeaR SENATOR EASTLAND: Re Senate bill 2646, to limit the appellate jurisdic- 
tion of the Supreme Court in certain cases, I hope you will support this bill 
when it comes up for debate. Recent Supreme Court decisions severely handi- 
cap the Congress and our States in punishing subversive activities, as you know. 

Sincerely, 
GWENDOLYN H. Murray, 


BaLtTIMore, Mp., February 7, 1958. 
Subject : S. 2646. 
Hon. JAMES Q. EASTLAND, 
Senate Office Building, 
Washington, D. C. 


Dear SENATOR: On February 3, (Record, p. 1268), you announced the hearings 
and invited witnesses on §. 2646, Senater Jenner’s bill to limit the appelate ju- 
risdiction of the Supreme Court. 

This letter is my endorsement of some bill which will forever stop the en- 
croachment of the Supreme Court on the other two branches of our Government. 

I have laboriously procured and read the Court’s decisions and the commen- 
taries on them (Jencks, Steve Nelson, Watkins, Yates, Konnigsberg, ete.). My 
file on them is a foot thick, and the first draft of this letter, including some of 
the documentation ran to 10 pages. Knowing the indignation of you and your 
Judiciary Committee, and having read all of your caustic comments of the 
Court, I decided to cut this letter to size. 

Ever since the Everson and McCollum Sehool cases, back in 1947, we have 
seen these Red Monday Supreme Court decisions usurp the power of the Con- 
gress, the Executive, and the sovereign States of this Republic until, today, the 
situation is intolerable, confusing, and disastrous to our internal security while 
we are spending billions yearly to fight communism and Communists. It is a 
preposterous predicament we are in. 

Congress has the sole power, under article I, section I, of the Constitution, 
to make laws and, therefore, it is the responsibility of the Congress to strike 
down laws made by the judiciary, the Executive, or anyone else. Certainly, I 
endorse the Jenner bill. It seems to cover the recommendations made by the 
American Bar Association through its special committee headed by our old 
friend Herbert O’Conor. His report was accepted unanimously at the London 
meeting of the bar association. Still, J] think that, in view of the Wheeling 
& Belmont Bridge case (1849), Congress could negate some of these recent deci- 
sions. 

Anyway, go to it, Senator, and give us a measure that will do the job and have 
some teeth in it. If I can do anything further to help, please advise. I am 
writing all of my men on the Hill. 

Cordially, 


Louis D. CARROLL. 


21794—58—pt. 2 58 
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WASHINGTON, INp., February 13, 1958. 
Hon. JAMEs O. EASTLAND, 
Chairman of Judiciary Committee, 
Senate Office Building, Washington, D.C. 

Dear SENATOR EASTLAND: Since the House of Representatives has not shown 
- the guts to take the proper action, impeachment, against the unconstitutional 
Supreme Court decisions since Black Monday, I am wholly in accord with Sena- 
tor Jenner’s S. 2646 to specify the several areas that the Supreme Court will not 
have jurisdiction. 

I would like to have the time and money to request a hearing before your 
committee to testify to the long list of un-American decisions that have made 
our Supreme Court a tool for socialist subversives, and the great need for 
measures to curb its usurpation of power ; however, I cannot make such a personal 
appearance. 

As a substitute for personal testimony, I ask you and your committee to heed 
this plea for the prompt recommendation of S. 2646 to the Senate for speedy 


ge. 
Sincerely, 
A. G. BLAzEy, M. D. 


Daas, Tex., February 16, 1958. 
Senator JAMES O. EASTLAND, 
Chairman, Senate Committee on Internal Security, 
Washington, D. C. 

Dear SENATOR EASTLAND: It has been brought to my attention that the Senate 
Committee on Internal Security, of which you are chairman, is now holding 
hearings on the Jenner bill, S. 2646. May I urge you not to let this bill die in 
the committee? It seems to me that it promises to provide a vital bulwark to 
our internal security. 

May I also suggest that this bill be amended to include legislation that would 
nullify the Supreme Court’s Mallory decision? 

With best wishes for your valiant stand for us conservatives, I am, 

Sincerely, 
GuIN PoNpDROM. 
Mrs. L. G. PonpRoM. 


Fort Worth, Tex., February 15, 1958. 
Dear SENATOR: I am very interested in the Jenner bill which would limit the 
powers of the Supreme Court; many of the Court’s decisions, such as the one 
re the Smith Act have made the public aware that the Court is making, 
rather than interpreting the law. Let the Congress define their powers in clear 
language. 
Nettie T. Grirrin. 


Denver, Coto., February 18, 1958. 
Hon. JAMEs O. EASTLAND, 
United States Senate Office Building, 
Washington, D. C.: 

All real Americans are for bill S. 2646. 

“Wer AMERICANS,” 

LEON ALMIRALL, 
DAVE Pare. 


CINCINNATI, On10, February 17, 1958. 
Mr. J. G. SouRWINE, 
Counsel, Senate Internal Security Subcommittee, 
Washington, D.C. 

Dear Mr. SourWIne: Notice of the hearings on bill 8S. 2646 proposing limita- 
tions on the appellate jurisdiction of the Supreme Court in certain cases, has 
come. I feel that action in line with the proposals is necessary but it is not 
possible to attend the hearings. 

Many lawyers have emphasized that the Supreme Court has in recent years 
been usurping the legislative authority of the Congress. Also, State attorney 
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generals and justices of State courts have spoken ciritically of the Supreme 
Court’s decisions. Sharp criticism has been reflected in numerous editorials 
and articles, and the resolutions of the American Bar Association are significant. 
Therefore, people naturally wonder why Congress is slow in taking action neces- 
sary to return the Supreme Court to its proper function. 

Irrespective of what is said by opponents of the proposed bill the truth will 
be that they reflect the corrosion of morality that reminds one of the beginning 
of the end of the one-time greatness of Greece. Morality at this time is 
preservation of the principle that changing the Constitution must be by sub- 
mission of amendments, not by court decrees. 

According to an editorial item last week—‘Some 59 Communists have been 
acquitted or otherwise cleared’”—due to the devious interpretations of the law 
by the Supreme Court. 

Equally shocking was the Court’s decision in the Girard College case. 

The record suggests wilfulness—not law nor logic. 

Sincerely yours, 


Mrs. Mary Love CoLLins. 


Datxa8, Tex., February 17, 1958. 
Senator JAMEs O. BASTLAND, 


Chairman, Senate Committee on Internal Security, 
The Senate, Washington, D. C. 


DeaR SENATOR EASTLAND: This is to inform you that I am highly in favor of 
States’ rights, and hope your committee, the Senate, and Congress can do some- 
thing to preserve local government. 

It is a matter, not of political party, or whether you are liberal or not, but is 
a matter of fundamental principle of our Nation. We either have consent of 
the governed, considering the citizen sovereign, or we will have centralized 
government with eventual tyranny. We should remember that ours is a con- 
stitutional Republic, a government of law, not of men. 

We should stop this committing national suicide by letting subversives go free 
because “laws governing subversion are preempted by the Federal statutes,” or 
because of equally silly technicalities used by the courts. 

Something must be done about the Supreme Court, even if it takes constitu- 
tional amendment to do it. 

However, there are some things Congress can do; you know what, and the 
people know. The information gathered by your committee can determine the 
best course. 

I feel that solving these questions is a matter of freedom and national safety. 
I sincerely hope the Congress can do something. 

Sincerely yours, 
GeorGE A. TITTERINGTON. 


HINSDALE, ILL., February 17, 1957. 
Hon. JAMES O. EASTLAND, 


Senate Office Building, Washington, D.C. 
HONORABLE Six: We hear much about the “Citizens must march on Wash- 
ington.” 
Is this necessary or do we have enough patriots in Congress to pass the Jenner 
bill, 8S. 2646 for us? 
Sincerely, 
Epona E. BRINKMAN, 
Mrs. H. A. BRINKMAN. 


Los ANGELES, Ca.Lir., February 29, 1958. 
Senator JAMES O. EASTLAND, 


Chairman, Senate Internal Security Committce. 
DEAR SENATOR EASTLAND: I am writing you in behalf of Senate bill 2646 in- 
troduced by Senator Jenner. This is a very important bill and I urge you to do 


all in your power to push it through the committee so we can have early action 
in the Congress. 


Yours sincerely, 
JoHN F, GILcHuRIstT. 
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“Fient COMMUNISM,” 
Los Angeles, Calif., February 16, 1958. 
Senator JamMses O. HastTLanp. 

Dear Senator: In regard to the hearings to be held on the bill S. 2646 to limit 
the appellate jurisdiction of the Supreme Court, we heartily endorse this action. 

In a meeting of national leaders of our group, this bill was unanimously 
approved. 

We, as are many other groups with whom we come in contact, are deeply 
concerned with the actions of the Supreme Court. Also the lack of means of 
jailing or executing spies and traitors. You of course as one of America’s 
stalwart defenders, know the dangers facing us. Here in California, the Com- 
munist Party is growing bolder to the extent that they pay no attention to laws, 
etc., whatsoever. 

Most of this attitude has come since they have found allies on the Supreme 
Court bench. Also that so many in authority go along with the Civil Liberty’s 
emergency committee, and other disguised agents of the Kremlin. We are hope- 
ful of having a representative at the hearing, if not we feel confident that in your 
hands, we have a real American looking out for humanity’s welfare. 

Our sincere thanks to you for your herculean efforts over the years, the rattle 
of chains grows closer, let’s all go all out now. 

Respectfully, 


GEORGE REDSTON, 
Chairman, “Fight Communism” Committee. 


West Covina, Catir., February 20, 1958. 
Dear Srrs:. Please approve the Jenner bill limiting the Supreme Court’s ap- 
pellate jurisidiction. 
Iam, 
Sincerely yours, 


GERALDINE C, HIBBerD. 
WINTHROP B. HIBBERD. 


Los ANGELES, CALIF., February 22, 1958. 
I am strongly in faver of Senator Jenner’s bill, S. 2646, curbing the Supreme 
Court. We cannot afford to lose our State rights. I believe this is vital. 
Respectfully, 


BE. McLANAHAN. 


BAKERSFIELD, CALIF., February 21, 1958. 
DeaR SENATOR EASTLAND: Senator Jenner’s bill (S. 2646) to limit the juris- 
diction of the Supreme Court is needed at this time. It is the hope of myself 
and many others that this bill will become a law. 
Yours truly, 


EDEN B. VINSEN. 


St. Louis, Mo., February 20, 1958. 
Dear SENATOR BastLanp: The organization of Missourians for Constitutional 
Government supports Senator Jenner’s bill, S. 2646. 
I speak for myself and the above group. 
Sincerely, 


GorRDON EMERSON, 
Second Vice President, Missourians for Constitutional Government. 


Los ANGELES, Cauir., February 20, 1958. 


Dear Sir: I would like to register my approval of the Jenner bill limiting 
the Supreme Court’s jurisdiction. 
Sincerely, 


VIRGINIA OWENS. 
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BIRMINGHAM, Micu., Mebruary 19, 1958. 
Hien. JAMES O. EASTLAND, 


Washington, D. C. 


Dear SENATOR EASTLAND: S. 2646, now before the Committee on the Judiciary, 
is vital without any crippling changes, to preserve the constitutional govern- 
ment of the United States of America. Your support is urged, and will be 
greatly appreciated. 

Yours very truly, 


Lucite DEGRAFF. 
W. H. DeGrarr. 


GLENDALE, Cauir., February 20, 1958. 


DEAR SENATOR EASTLAND: Please support Senate bill 2646 limiting the appel- 
late jurisdiction of the Supreme Court. 
Thank you. 


F.. M. Heparp, M. D. » 


BALTIMORE, Mp., February 23, 1958. 
Senator James O. EASTLanp, 


Chairman, Senate Judiciary Subcommittee, 
Senate Office Building, Washington, D. C. 
DEAR SENATOR EASTLAND: Please put this citizen on record as favoring the 
passage of Jenner bill 8. 2646 which seeks to limit the appellate jurisdiction of 
the Supreme Court in five fields. I feel that you will do all in your power to 


see that this important bill is reported favorably out of committee. 


It is a sad day indeed in our United States when one branch of our Govern, 
ment seizes illegal power. However, the uncanny foresight of our Founding 
Fathers has supplied a remedy with which to maintain the balance of power that 


our Constitution envisaged. In this case it is the clear duty of the Senate to curb 


a runaway Supreme Court and do what it can to offset the vicious decisions of 
this Court of the last few years. 


My sincerest wishes and prayers are with you and your committee in your 


deliberations of this bill. 


Yours very truly, 
Mrs. Francis J. HAMIILI. 





Los ANGELES, Cattir., February 21, 1958. 
Senator JAMES EASTLAND. 


DeAR SENATOR: I was born in Mississippi and I have watched your courageous 
defense of States rights with interest. 

I believe you are the chairman of the committee which has just brought out 
S. 2646. We in Southern California are disturbed by the political decisions of 
the Supreme Court and feel that their usurpation of power, thus weakening 
our system of checks and balances, should be stopped. 

I have written Senators Knowland and Kuchel urging them to support S. 2646 
and I hope it will be passed very soon. 

Best wishes for success in your patriotic efforts. 

Sincerely, 


(Mrs.) ANNA CRAWFORD SMITH. 


Datxas, Tex., February 20, 1958. 
Senator JAMES O. EASTLAND, 


Washington, D.C. 
Dear SENATOR EASTLAND: We have grown accustomed to relying upon you 
tosafeguard our constitutional republic against its foes. 
The Jenner bill, designed to curb undue assumption of power by the Supreme 
Court, is certainly the shield and buckler that we need. 


Traitors are rampant in the land. The Jenner bill is a step toward controlling 
them. Let us have it, please. 
Sincerely yours, 


ELIzABETH STAPLES. 
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PHILADELPHIA, Pa., February 23, 1958. 
Subject: Senator Jenner’s bill S. 2646. 
Hon. JAMEs O. EASTLAND, 
Chairman, Judiciary Committee, 
Senate Ofice Building, Washington, D. C. 


Deak Str: Referring to above subject please be informed that I am very much 
in favor of bill S. 2646 in order to repair damage done, and caused by the High 
Court’s “Red Monday” decisions, and to avoid such rulings in the future. 

Fair laws to protect individual freedom and privileges are in order but not at 
the expenses of our Nation’s security, domestic as well as foreign. 

I would appreciate any printed matter on this bill. 

Very truly yours, 
FREDERICK TROGE. 


Curcaeo, Itu., February 21, 1958. 
Senator JAMEs O. EASTLAND, 


Senate Office Building, Washington, D.C. 


Deak SENATOR: I believe it is of utmost importance that the Jenner bill 8. 
2646 be reported favorably by your committee. 

The rights of the Federal Government as well as the States and cities to protect 
themselves from Communist subversion must be protected. This can be accom- 
plished by 8S. 2646. 

Sincerely yours, 
KerrH T,. CAMPBELL. 


SANDBORN, IND., February 21, 1958. 
Senator JAMES EASTLAND. 

Dear Str: We wish to write you of our deep concern and fear of the recent 
actions of the Supreme Court members in this country. We feel, without any 
doubt, action must be taken by Congress to curb the powers that are being taken 
by this Court and which is not according to the Constitution of our country. 

We are proud of Senator William BE. Jenner, whom we believe is a fighter for 
the Constitution and his country. 

We are fed up and tremendously disturbed at the “Liberals” in our Govern- 
ment; we protest the pressuring for more foreign aid, at the taxpayers’ expense ; 
our country will be bankrupt and we will become a nation of peasants. It is time 
for leadership in our Congress: of the highest type, and one who can hold out 
against the “Eisenhower Liberals.” 

Our best wishes and appreciation of your efforts. 

Mrs. N. MyYErs. 


Meparis Co., INc., 


Dallas, Tez., February 20, 1958. 
Senator James O. EASTLAND, 


Senate Office Building, Washington, D. C. 


Deak SENATOR EASTLAND: I would like to go on record in expressing my pro- 
found appreciation for the wonderful job you are doing. I thank God that there 
are still some good Americans left in our Government to defend our heritage and 
fight those who would take away those rights heretofore thought to be guaran- 
teed by the Constitution. 

I pray that God will be with you and give you the strength you will need to 
regain those rights laid out in the Jenner resolution. 

Sincerely yours. 


R. N. MEpDARIs. 


Datuas, TEx., February 20, 1958. 
Senator James O. EASTLAND, 


Washington, D. C. 


Dear SENATOR EASTLAND: Count me as a voter who upholds State sovereignty, 
the Federal Constitution, and sane defense for our national welfare and security. 

For those reasons, we need adoption of the Jenner bill to curb arbitrary 
assumption of powers beyond their jurisdiction, by our Supreme Court. 





LIMITATION OF APPELLATE JURISDICTION 951 


I appreciate the stand you have:taken.on various issues in the past, and hope 
you can help to put over this needed bill. 
Yours sincerely, 
Mrs, W, E, Rew, 


Daas, Tex., February 20, 1958. 
Senator JAMES O. EASTLAND, 
Senate Office Building, Washington, D. 0. 


Dear SENATOR EasTLAND: I sincerely hope that favorable action will be taken 
in your committee on Senator William Jenner’s resolution to limit the powers of 
the Supreme Court as reflected by S. 2646. This is much needed legislation, and 
I shall urge my representatives to support this bill if and when it comes up for 
passage. I am today writing Senator Lyndon B. Johnson and Mr. Bruce Alger 
to give it their support. 

Very truly yours, 
Mrs. RutsH Scort. 


OnTARIO, Catir., February 21, 1958. 
DEAR SENATOR EASTLAND: We, as,two very concerned Americans, respectfully 
urge passage of Senator Jenner’s bill No. S. 2646. 
The Supreme Court can and must be curbed and kept from turning America 
over to the Communists, 
Yours very truly, 
Mrs. Marvin R. GATLING. 
Marvin R. GATLING. 


Horsrook, Mass., February 22, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Judiciary Committee, 
Senate Office Building, Washington, D. C. 


My Dear SENATOR EASTLAND: We patriots here in Massachusetts are greatly 
interested in Senator Jenner’s bill S. 2646, “to limit the appellate jurisdiction of 
the Supreme Court in certain cases” especially the security program of the exec- 
utive branch of the Federal Government; the investigative functions of the 
Congress ; admission of persons to the practice of law within individual States; 
and State antisubversive legislation. 

As chairman of the South Shore Branch of Massachusetts Committees of Cor- 
respondence (an affiliate of the American Coalition of Patriotic Societies) we 
respectfully request that this letter, demanding passage of Senator Jenner’s 
S. 2646, be made a part of the testimony given in the subcommittee hearings and 
the full committee hearings which will follow. 

We have also requested, before, and again insist on the impeachment of the 
six members of the Supreme Court who have proven by their actions that they are 
subversives. 

Just 1 year ago today a resolution to impeach these men was adopted by the 
general assembly of the State of Georgia. Why has not this matter been followed 
through? 

Faithfully, for America, 
Mary Lavinia SIvra, 
Chairman, South Shore Branch, 
Massachusetts Committees of Correspondence. 


PINEVILLE, La., February 19, 1958. 
THE HONORABLE SENATE JUDICIARY COMMITTEE, 
Washington, D. C. 

GENTLEMEN : I desire herein to express my ardent wish that bill S. 2646, intro- 
duced by the Honorable Senator Jenner, of Indiana, together with the suggested 
amendment by Hon. T. W. Holloman, of Louisiana, be passed by Congress: 
hence, I humbly and respectfully request that it be favorably reported by your 
honorable committee. 


R. A. Corey, Sr. 
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DeENvER, Co1o., February 20, 1958. 
Note signatures of neighbors (15) on this appeal letter. Last fall 32,000 names 
were secured in a few days protesting a city income tax. We got the special 
election and tax repeal. 
Do we dare hope for the Senator Jenner 8S. 2646? Thank God for our patriots 
in Washington. 
M. E, Drxon. 
AN APPEAL FOR ACTION 


The framers of our Constitution knew the danger of powerful centralized and 
dictatorial government, and took every precaution to protect the States. They 
gave to the States sovereign rights, and to the people freedom and justice. Courts 
were provided to protéct our rights ‘as described in the Constitution. It worked— 
and made our Nation great and universally respected. 

Where is that protection now? The Supreme Court has overridden law and 
justice as provided in the Constitution. It ignores the legislative department 
of our Government. 

We, the people, have confidence in our legislators. We urge you to act in our 
defense and in the defense of our Constitution. Several procedures have been 
recommended, including impeachment of the Justices—which they may deserve. 
We are back of those of you who realize our danger and are bravely fighting. 
Please take action during this session of Congress. 

Thank you for your consideration of these earnest appeals for action. 

God save America. 


Maud E. Dixon, George H. Collingwood, Julia R. Taylor, J. F. Ras- 
mussen, Anna Rasmussen; Mr. and *Mrs. Robert -'Pipton,- Waldo 
W. Howard, Florence Howard, Lena M. Standley, May N. Clarke, 
Dorothy J. McNary, A. Boyd, Laura V. Fauts, Jo M. Atkinson, 
Paul L. Atkinson. 


NortH ABINGTON, Mass., February 18, 1958. 
Hon. James O. EASTLAND, 


Chairman, Judiciary Committee, 
Senate Ofice Building, Washington, D.C. 


DeaR CHAIRMAN EASTLAND: While unable personally to appear, we wish to 
be recorded as urging passage of S. 2646, introduced by Senator Jenner, of 
Indiana, to limit the appellate jurisdiction of the Supreme Court in certain 
cases as set forth in S. 2646. 

We request that this statement be filed in the records of the Internal Security 
Subcommittee. 

Respectfully yours, 
HeESTER S. CROWTHER 
Mrs. E. George Crowther. 


CHULA Vista, Cauiv., February 21, 1958. 
Senator JAMES HASTLAND, 
Senate Office Building, 
Washington, D.C. 


Dear Srz: I am asking you to please support the Jenner bill, S. 2646, to 
-counteract the damage done to our country in recent Supreme Court decisions. 
* It is about time Congress upholds our Constitution and Bill of Rights. 
Sincerely, 


Mrs. HELEN J. MILiarp. 


LonG BEAcH, Catir., February 22, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Judiciary Committee, 
United States Senate, Washington, D.C. 
DEAR SENATOR EASTLAND: Concerning the bill, S. 2646, by Senator Jenner to 


limit the Supreme Court’s appellate jurisdiction as so greatly needed, I hope 
that it soon will be made the law of our land. 
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May God enable you so to bring out before the Congress and our people 


the truth about and the need for this proposed law that nothing can prevent 
its enactment. 


Sincerely, 
WALTER W. STRONG. 


MeEMPHI6, TENN., February 21, 1958. 
Senator JAMES QO. EASTLAND, 


Judiciary Committee of the Senate, 
Washington, D.C. 


Senator JaMes O, EasTLanp: Senator Jenner, of Indiana, is presenting a bill,. 
8. 2646, which I think should by all means be passed. We could retain the pres- 
tige the American people have been so proud of in the past. 

In this bill lays the foundation of our great Nation, and this bill would 
stop such subversive act against our laws which our Constitution provides. 

Please do what you can to get this bill passe@. 

Simeerely yours, ; 


Mrs. MARGARET SULLINGER. 


UNIVERSITY Park, Iowa, February 19, 1958. 
Hon. JAMEs O. EASTLAND, 


Chairman of Judiciary Committee, 
Senate Building, Washington, D.C. 


DEAR Mr. EASTLAND: May I take this opportunity to urge you to do all pos- 
sible to secure passage of the Jenner bill, S. 2646, which relates to limiting the 
power of the.Supreme Court. The activity of the Supreme Court is little short 
of legalized: treason to the: country. 

Personally, I feel that it’s time the legislative power of the country be returned 
to Congress instead of the Supreme Court. The total mess we're in can be 
charged to the rulings of the Supreme Court by and large. They date back 
over a period of 40 years but the goal is the same over the years. Today the 
Supreme Court is an oligarchy within a government. Its record of giving 
supreme power to the President on foreign agreements, of violating the intent of 
Congress in the segregation issue, and “Red Monday” all point to need of some- 
thing to again return the government to the government. 

Anything you can do to help get this bill before Congress will be appreciated. 

Sincerely, 
IvAN HOWARD. 


RoseEvit1e, Micu., February 18, 1958. 
Senator EasTLanp, 


Washington, D.C. 


Drak Senator: I notice the Jenner bill, S. 2646, is coming up before the 
Senate, and as we are very much interested in it, we wish you. everyone to 
try your. utmest’to pass:and: send to the President for we know-how-the Court 
has done in the past and will do in the future if something is not done and done 
quick, Just got my Human Events; suppose you still read it. I know you are 
busy ; will not detain you longer. 


G. BE. Baker. 


Pontiac, Itx., February 19, 1958. 
Senator JaAMEs O. EASTLAND, 
United States Senate, Washington, D.C. 


Dear Senator EasTLanpD: Never has there been a time when the responsibility 
for providing the means for overcoming a crisis lay so completely in the hands 
of Congress as now that Senator Jenner’s bill (S. 2646) is up for action. 

The Jenner bill provides a way to wrest unwarranted power from a Supreme: 
Court which, in decision after decision, hag shown itself to be against the wel- 
fare of the United States, has shown its contempt for our Constitution, has 
shown its determination to aid and abet communism in this Nation. 

You must not—you cannot fail to pass this bill. 

We,-the citizens; have-no: hope for protection than in you, whom we have 
honored by electing you as our representative in Government. We urge you 
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to use every power you have to enact the Jenner bill into law. If you fail to 
do this—if you fail to protect-us from this anti-American pro-Communist Court, 
you will have betrayed your trust as Members of the United States Congress. 
Yours truly, 
J. HELEN VIELEY. 


SOUTHWEST WoMEN’s Repusniican Crus or Los ANGELES, 
Los Angeles, Calif., February 20, 1958. 
Senator JaMEs EASTLANy, 
Washington, D.C. 


Deak SENATOR EASTLAND: Please use all your influence to pass Senate bill 
No. 2646, which will limit the power of the Supreme Court. I am writing this 
as an individual but our whole club wishes that it be brought out of committee 
and passed immediately. 

Most sincerely, 
Mrs. Wo. L. Bispo. 
WaSsHInNeTON, D. C., February 27, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C.: 


We the members of the District of Columbia Public Schools Association ar- 
dently support Senator Jenner’s bill (S. 2646) now before your committee to 
curb the powers of the Supreme Court through the exercise of which this tri- 
bunal is destroying our basic liberties. 

O. L. BELL, 
President, District of Columbia Public Schools Association. 


GRANADA Hitts, Cair., February 25, 1958. 
Hon. JaAMes O, EasTLAND, 
Washington, D. C. 


Dear Sire: Affirmative action on Senate bill S. 2646 is in my opinion desirable. 
Recent rulings of the Supreme Court make this action necessary. 
Yours truly, 
Mrs. ELIzABETH B, HAMMOND. 


ARLINGTON, Va., February 25, 1958. 
Senator James O. EASTLAND, 
Chairman, Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 


Dear SENATOR EASTLAND: I am glad that Senator Jenner introduced S. 2646 
to limit appellate jurisdiction of the Supreme Court and that your committee 
is giving it consideration. 

I hope it will be enacted, and in a sufficiently broad form to protect well the 
five matters concerned, from the powers of the Supreme Court. 

That Court in recent years has done the country a terrible lot of harm. Its 
powers should be curtailed and several others of its many harmful decisions 
should be corrected. The Mallory case. Frightful criminals are freed. The 
worst kinds of Communist enemies are freed. The school integration decision 
is terrible. Can some way be found to prevent the Supreme Court from legis- 
lating? 

Respectfully yours, 
PHILLIPS KERR. 


St. PETERSBURGH, FLA., February 22, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman of Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Deak SENATOR HasTLanpd: Without taking your time to read a lengthy letter, 
I desire of you, that proposed bill S. 2646 have your unfailing attention. It will 
be the biggest and most important opportunity and responsibility that you have 
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ever had to do something toward preserving the United States freedom and 
prevent us from becoming a vanishing race and committing national suicide. 

If we destroy State sovereignty we shall lose the Republic of the United States 
of America. Our enemy has made the claim that they cannot take over America 
as easily if they have to combat the sovereignty of 48 States. Why hand our 
country over to our enemy. 

Get the bill S. 2646 enacted into law. This is your responsibility to God. 

I request that this letter go into the record. 

Very truly yours, 
J. BALDWIN Bruce, M. D. 


& 
St. Pererssure, Fia., February 24, 1958. 
Hon. James O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Deak Mr. EastLaANp: As a citizen of the United States and of Pennsylvania, 
I am requesting that you do all you possibly can to get Senate bill 2646 out on 
the floor and have it passed. 

There needs to be a limit for appellate jurisdiction of the United States Su- 
preme Court in respect to State legislature, local school bodies, State bar asso- 
ciations, the executive branch of our Government and the United States Congress. 

Trusting that America may remain a republic with the help of Senate Judici- 
ary Committee, I am, 

Respectfully yours, 
Miss Myrrite G. Davis. 


BERRYVILLE, VA. 


Senator James O. EASTLAND, 
United States Senate, 
Washington, D. C. 
Dear Senator: The best of luck to you in sponsoring the Jenner bill, 8. 2646, 


to limit the appellate jurisdiction of the Supreme Court. 
Sincerely, 


Mrs. C. H. St. JoHN. 


Nortu Hortiywoop, Cautr., February 25, 1958. 


Senator JaMEs O. EAsTLAND 
Washington, D. C. 


DEAR SENATOR EASTLAND: We are most heartily in favor of Senator Jenner’s 
bill which would help curb the flagrant abuses of the Supreme Court. 
Sincerely, 


Mr. and Mrs. L. D. MacHapo. 


HoLiywoop, CAuir., Febuary 21, 1958. 


Str: We are delighted with Senator Jenner’s bill, S. 2646, to limit the juris- 
diction of the Supreme Court. We pray that it may become law so that the 
Supreme Court may no longer damage our beloved country as they have in the 
past with their “Red Monday” decisions. 

Sincerely, 


LILLIAN ROBERTS. 


DaLias, Tex., February 25, 1958, 
Senator Wu11aM E. JENNER, 
Senate Subcommittee on Internal Security, 
Senate Office Building, Washington, D. C. 


My Dear SENATOR: I am in complete accord with the proposals contained in 
Senate bill 2646, which you introduced, to limit appellate jurisdiction of the 
Supreme Court in specified areas, and request that you register my views in the 
hearings which are now in progress before the subcommittee of which you are 
a member. 

Respectfully, 


NEELY G. LANDRUM.- 
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Ep Mauer, INc., 
Dallas, Tew., February 24, 1958. 
Hon. JAMES O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D. C. 


Dear SENATOR EASTLAND: I am firmly of the opinion that S. 2646 should by 
all means be adopted. I sincerely hope you will pursue it vigorously to’ its 
ultimate successful conclusion. 

It is high time that not only the Supreme Court but that the other bureaus 
be estopped from making fiat laws. I want to congratulate you on your stand 
in regard to this matter. 

With kindest regards, I am, 

Sincerely yours, 
Epw. R. Mager. 


VILLANOVA, Pa., February 25, 1958. 
Senator James O. EASTLAND, 
Chairman, Judiciary Committee, 
United States Senate, Washington, D. C. 

Dear SENATOR EASTLAND: Please vote for Senator Jenner’s bill S. 2646, which 
will limit the appellate jurisidiction of the United States Supreme Court. 

It appears to an increasing number of citizens that the Supreme Court is 
encroaching on the duties of first one, and then another branch of our Govern- 
ment, nullifying the strength of our constitutional three branches. This must 
not continue if we are to be a strong United States of America. 

Very sincerely, 
HELEN HopPpKINS Zenov. 


Houston, Tex. 
Senator James O. EASTLAND, 
Senate Office Building, Washington, D. C. 


DeEaR SENATOR EASTLAND: Please give your attention to Senator William E- 
Jenner’s bill, 8S. 2646. I am asking you to encourage passage of the bill. 
Sincerely, 
Mrs. P. H. CHALMERS. 


BELLAIRE, Tex., February 23, 1958. 
The Honorable Senator James O. EASTLAND, 
Senate Office Building, 
Washington, D. C. 
DEAR SENATOR EastTLAND: Just a note of encouragement for your support of 
Senator Jenner’s bill—Senate bill 2446—to curb the Supreme Court powers. 
Sincerely, 
Miss ETHEL H. Evans. 


San Luis Oxispo, Cauiv., February 25, 1958. 
Senator James O. BAsTLanp, 
Senate Office Building, 
Washington, D.C. 

Sirr: This is a brief note to inform you that I am very strongly in favor of 
Senator Jenner’s bill, No. 2646, to curb the Supreme Court. I trust that you 
will try to see that this bill receives favorable action. 

There is grave danger to our Nation from this radical-left Court, as well 
as the one-world internationalists and welfare-staters. I hope you believe as 
Ido. Far too few Americans, especially college students, do. 

Sincerely, 
STEPHEN SHOTTHAFER, 
California State Polytechnic College. 
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Datias, TEx., February 24, 1958. 
Hon. JAMES O. EASTLAND, 


Senate Office Building, 
Washington, D.C. 


Deak Sir: This is to express my approval of S. 2646, perhaps adding something 
on the Mallory decision, and to inform you I shall do all I can to have others 
approving, express themselves also. 

Sincerely yours, 


Mrs. HeRBertT Davis. 


. Datwas, Tex., February 27, 1958. 
Senator JAMES QO. EASTLAND, 


Committee on Internal Security, 
Senate Office Building, Washington, D. C.: 
My family and friends want you to know we strongly support Senate bill 2646. 


Mrs. W. W. LYNcH. 


PHILADELPHIA, Pa., February 25, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Judiciary Committee, 
United States Senate, Washington, D.C. 


DEAR SENATOR EASTLAND: It has come to my attention that Senator Jenner 
has introduced a bill (S. 2646) limiting the appellate jurisdiction of the United 
States Supreme Court. 

I also understand that hearings are now being conducted on this matter and so 
I am writing to you at this time urging your committee to vote for Senator Jen- 
ner’s bill. This seems to me to be a very necessary step if we are to protect the 


security of our Nation and our constitutional form of government. 
Sincerely yours, 














ANNE B. HANNA 
Mrs. W. Clark Hanna. 


Somis, CAurr., February 24, 1958. 
Hon. JAMEs O. EASTLAND, 


United States Senator, 
Chariman of the Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Dear Sir: As a believer in America, its Constitution, and its system of checks 
and balances in government, I strongly urge your support of 8S. 2646. Senator 
Jenner’s bill limiting jurisdiction of the Supreme Court is necessary at a time 
when the balance of power is in the hands of the judiciary and the executive work- 
ing together. Let’s get control of Washington back into the hands of the people. 

Sincerely, 
















RIcHARD Barb, Jr. 


MONTGOMERY COUNTY PENNSYLVANIA FOR AMERICA 






ROYERSFORD, PA. 
FEBRUARY 24, 2958. 


PETITION TO THE JUDICIARY COMMITTEE OF THE UNITED STATES SENATE 









Whereas several decisions of the present Supreme Court have greatly reduced 
our former protection against subversion and subversives, the Montgomery 
County Chapter of Pennsylvania for America does hereby petition the United 
States Senate and House of Representatives to vote for Senate bill No. 2646 j 
which removes from future consideration by the Supreme Court questions con- ‘ 
cerning subversion, particularly in these five fields : 

(1) The investigative activities of Congress ; 

(2) The security program of the executive branch ; 

(3) State legislation against subversive activities ; 
(4) Home rule over local schools; 
(5) Admission to the bar in individual States. 
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The above was adopted by unanimous vote of the membership of Montgomery 
County Chapter of Pennsylvania for America in meeting assembled on Feb- 
ruary 23. 

Fioyp B. WILey, Chairman. 


BELLAIRE, TEx., February 238, 1958. 
Senator JAMES O. HASTLAND, 
Washington, D. C. 
DearR SENATOR EASTLAND: I am asking your support of bill offered by Senator 
William E. Jenner to curb power of Supreme Court. 
Respectfully, 
LENORA ALLISON. 
CaARLSTADT, N. J., February 20, 1958. 
INTERNAL SEcuRITY SUBCOMMITTEE. 
Dear Stirs: We, the undersigned wish to express our approval of Senate bill 
No. 2646, introduced by Senator Jenner. 
We believe this bill is drastically needed at these troubled times. 
Sincerely, 


Mr. and Mrs. Frank Kiernan and family, including two daughters and 
one son of voting age, also, Mrs. David Jacobs, grandmother. 


OcEAN Ciry, N. J., February 21, 1958. 
Senator JAMES EASTLAND, 
Chairman of Subcommittee, 
Senate Office Building, Washington, D. C. 


DEAR Sre: I am writing you urging you to report S. 2646 favorably. It isa 
bill introduced by Senator Jenner to limit the appellate jurisdiction of the Su- 
preme Court. 

It is high time this was done. 

Yours truly, 
Mrs. J. L. TURNER. 


Sr. PETERSBURG, FLA., February 28, 1958. 
Senator JaMEs O. EASTLAND, 
Senate Judiciary Committee, 
Washington, D.C. 


Dear Sire: Will you please bring out bill No. S. 2646 and work for its passage? 
We must restrict the United States Supreme Court. 
Thank you. 
Yours truly, 
LorMA D., Porter 
Mrs. James O. Potter. 


Detroit, Micu., February 21, 1958. 
Hon. JAMES EASTLAND, 
Senate Office Building, Washington, D. C. 

Dear SENATOR EASTLAND: We would like to urge your strong support of Senate 
bill 2646, to limit the appelate jurisdiction of the Supreme Court. In fact we 
would be in favor of impeachment of these men who have done so much to help 
free the Communists to do their subversive work. 

May we express our gratitude for the work you do for our beloved country. 

Respectfully yours, 
Mr. and Mrs. A. R. HELLWorTH. 


Datras, Tex., February 28, 1958. 
Senator JAMES O. EASTLAND, 
Senate O fice Building, Washington, D. C. 
Dear SENATOR EASTLAND: The Jenner bill, No. 2646, is the most important 
legislation. The Supreme Court must be curbed. 
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If you will report this bill favorably I shall work among my friends as well as 
the Texas delegation for its passage. 
Yours truly, 
WInIFRED E. DIcLaArp. 
Mrs. JozE P. DI~Larp. 


BALTIMORE, MD., February 21, 1958. 
Senator JAMES O. EASTLAND, 


Senate O fice Building, Washington, D.C. 


DEAR SENATOR EASTLAND: I watch your views and how you vote with interest, 
and now am bold enough to urge you to vote for the Jenner bill, S. 2646, when it 
comes before your committee, also on the floor of the Senate. 

You Southern Senators are the only ones left whom I consider true Americans, 
and with great humiliation I admit having been a Republican but before the days 
when that party was taken over by Socialists. 

Cordially, 


MILDRED MILLER. 


Datuxas, Tex., February 18, 1958. 
Hon. JAMEs QO. EASTLAND, 


Chairman, Committee of Internal Security, United States Senate. 

GENTLEMEN : I write you to ask your help; and in support of Senate bill 
2646 of Senator William Jenner of Indiana. 

I feel that our so-called Supreme Court must be curtailed; if the freedom for 
which I and countless other Americans have fought for is to be preserved. 

The Court’s action in declaring State sedition laws unconstitutional was the 
lowest blow ever struck for communism. 

The Court should be made to give back the lawmaking powers to the Congress 
where it belongs. 

The Supreme Court should return to a court of law and make its decisions 
according to precedents in law; and not according to some leftwing liberal or 
other pressure groups idea of What the law should be. 

Yours for a return to true constitutional government and States rights. 

Sincerely, 


ERNEST ABBOTT. 





INDIANA PROPERTY OWNERS ASSOCIATION OF AMERICA, INC., 


Indianapolis, Ind., February 20, 1958. 
Hon. WILLIAM E. JENNER, 


United States Senate Office Building, 
Washington, D. C. 
Greetings: 


We wish to thank you very much_for sending us a copy of the information 
from the Internal Security Subcommittee offering to permit us to speak before 
the committee. 

We do not wish to appear in person, but we would like to have inserted in the 
committee’s record a resolution by our organization. 

We appreciate your efforts in this matter. 

Respectfully yours, 


Henry A. WERKING, Sr., President. 
RESOLUTION, SUPREME Court CONSPIRACY 


The Supreme Court’s duty is to uphold the laws of the land, and to protect 
the Constitution, and safeguard the United States against all subversive activities 
and invaders of such acts. 

Whereas, recently, rulings by the judges of the United States Supreme Court 
have dealt a succession of blows to the key points of legislative structure enacted 
by Congress for the protection of the internal security of the United States 
against the world Communists’ conspiracy : 

Whereas, the Honorable William Jenner has introduced Senate bill 2646 to 
limit the appellate jurisdiction of the Supreme Court; therefore we, the Indiana 
Property Owners Association of America, Inc., 
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Resolve, That the Senate Internal Security Subcommittee should recommend 
for passage Senate bill 2646. 
ARCADIA, CALIP., 
February 21, 1958. 
Senator JAMEs O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Dear SENATOR: I am informed that you are now holding hearings on Senator 
Jenner’s bill, 8. 2646, which would limit the jurisdiction of the Supreme Court 
and go far toward overcoming much of the damage done by the Court’s “Red 
Monday” decisions. 

I am certainly in favor of the provisions of S. 2646 and hope the hearings 
will bring out the urgency of its prompt passage. 

Yours truly, 


Mrs. Epwarp A, HEIss. 


SNELL Isie, St. PETERSBURG, FLA., 
February 24, 1958. 
SenatToR JAMES QO. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate,- Washington, D. C. 


DEAR SENATOR EASTLAND: Being a business consultant (now retired), an active 
church member, a life member of Masonry, and an active worker against com- 
munism, it is my sincere wish to support Senate bill S. 2646 with which I am 
familiar. 

It is my hope that there are enough freedom loving Americans in the Senate 
and Congress who believe in the motto on our coins, “In God We Trust” to not 
only pass this bill without delay, but to again have uppermost in all our inter- 
national as well as interstate laws the foundation of our country—freedom of 
religion. 

Let’s not work with thought of political party influence, but of God’s guidance 
for American independence and progress. 

Respectfully yours, 


HERBERT R. TERRYBERRY. 


Sr. Pererssure, Fia., February 22, 1958. 


we, 


Senator JAmMres O. EASTLAND 


Dear Sir: Please pass S. 2646 to limit the jurisdiction of the Supreme Court 
of United States to prevent them from taking away our State rights. 
Thanking you. 
Very truly, 


Cora H. VANALLAN. 


NORWELL, Mass., February 22, 1598. 
Hon. JAMES O. EASTLAND, 
Chairman, Judiciary Committee, 


Senate Office Building, Washington, D. C. 


Deak SENATOR EASTLAND: The Queen Anne’s Corner Chapter of the Massa- 
chusetts Committees of Correspondence, an affiliate of the American Coalition of 
Patriotic Societies, demand committee approval of Senator Jenner’s bill, S. 2646, 
to limit the appellate jurisdiction of the Supreme Court in certain cases, namely, 
investigative functions of the Congress, the security program of the executive 
branch of the Federal Government, State antisubversive legislation, and the 
admission of persons to the practice of law within the individual States. 

We request that you make this letter a part of the testimony supporting ap- 
proval and enactment of S. 2646 in the Internal Security Committee hearings and 
the Judiciary Committee considerations which will follow. 

The Massachusetts Committees of Correspondence, including this Queen Anne’s 
Corner Chapter, believe that impeachment proceedings against Supreme Court 
members should be instituted during this session of Congress and we ask for early 
enactment of S. 2646. 

Respectfully yours, 


ELIZABETH A, SCHOFIELD, 
Mrs. Robert Merrill Schofield, 
Chairman, Queen Anne’s Corner Chapter, Massachusetts Committees of 
Correspondence. 
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Detroit, MicH., February 24, 1958. 

Dear SENATOR EASTLAND: Believe that you and Senator Jenner are bringing 
up a bill in hopes of so wording it as to prevent the very near treasonable 
ruling recently rendered by our Supreme Court. 

We regret that Earl Warren seems to lean so tenderly toward socialism and 
many now feel very great danger lies ahead for the liberties we all hold so dear. 

We realize those liberties have been much curtailed since the wicked perform- 
ances of the Roosevelt and Truman administrations. 

Should the present trend continue we should remove the word “liberty” from 
our coinage and drape the statue in black. 

Please encourage some of your friends to bring up a bill to really make the 
unions clean and tax their takings as well as the foundations. 

Yours sincerely, 


H. G. CoHogr, 


SoutH NORWALK, CONN. 
Senator JAmMEes O. EASTLAND, 


Washington, D.C. 


Dear Sir: The United States Supreme Court has a great tendency to have an 
open back door policy for all cases involving Communist or subversive cases. 
How they manage to let so many no good un-Americans get away with so much 
is beyond a good American’s sense of justice. Before you this month is the most 
welcome and necessary bill that can be enacted by you and your Judiciary 
Committee. That bill is “S. 2646.” For the good of all including those that are 
too blind to see what is going on today, please vote in favor of enacting into law 
this most necessary bill. Knowing full well the wonderful work you are doing 
on this committee, I sincerely wish that other Senators and even Congressmen 
could follow the pattern of honest and sincere inspiration that you relay to 
many of us who feel much safer with men like you in office. 

I have a copy of the hearing before the Subcommittee to Investigate the 
Administration of the Internal Security Act and other internal security laws of 
the Committee on the Judiciary of United States Senate, 85th Congress first 
session on 8. 2646. I would greatly appreciate it if I could receive more copies 
of this issue as I have many friends that are very interested in this bill. If you 


could send me copies I would be more than happy to receive them and pass 
them on. 


Sincerely yours, 


ALBERT A. BEREs, 
Veterans of Foreign Wars. 


Gipson ISLAND, Mp., February 24, 1958. 
Dear SENATOR EASTLAND: I wish to urge you, briefly, to do all in your power 
to curb the powers of the Supreme Court, by enacting into law Senate Bill S. 2646. 
Respectfully yours, 


ELIZABETH W. ENGLAR. 


BAKERSFIELD, Carir., February 20, 1958. 
Deark SeENATOR EAstrtanp: Senator Jenner’s bill (S. 2646) to limit the juris- 
diction of the Supreme Court is desperately needed. 
I shall urge Senators Knowland and Kuchel to work for its passage. I am 
sure you need no urging. 


AHLIDA G. BALLAGH. 


PHITADELPHIA, Pa., February 21, 1958. 
Hon. JAMeEs O. EASTLAND, 


United States Senate. 


Dear Sir: I trust that your committee will approve S. 2646 and send it to 


the floor of the Senate as quickly as possible. I consider it most important. 
Sincerely, 


ELIzABETH S. ABBOT. 
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Los ANGELES, CALIF. 
Dear SENATOR EASTLAND: I am deeply concerned over the danger to our free 
dom being destroyed by recent decisions of the Supreme Court. Please support 
S. 2646 in an effort to protect us from this danger. 
Sincerely, 


Mary A. JENKS. 


Los ANGELES, Cauir., February 23, 1958. 
Hon. Senator JAMEs O. EASTLAND, 


Washington, D.C. 


Dear Str: Am writing you to ask that you please release the Jenner bill 
S. 2646 so that our Senate may vote on this important bill. While you may not 
receive the letters of all who feel this way because of limited time but can 
assure you thousands of us wish to have this bill released and sent to the Senate. 

Most sincerely, 


Mrs. CHAS. SMITH. 


BALTIMORE, Mp., February 22, 1958. 

DEAR SENATOR EASTLAND: Because I feel so strongly that passage of the Jen- 
ner bill, S. 2646, must be achieved to safeguard our heritage of constitutional 
government, I am writing to each member of your Judiciary Committee. 

Certainly the liberal Judge Hand has proved both objective and courageous 
in the attached statement wherein “that each was responsible to that sovereign 
(the people of the United States) but not to one another.” 

It is my earnest hope that your committee will adopt a favorable report on 
this bill. 

If Judge Hand has the courage to face facts—surely the members of your 
committee can do no less. 

Sincerely yours, 


HELEN WALKER JENKINS. 


Detroit, MIcH., 


February 24, 1958. 
Senator James O. EASTLAND, 


Senate Office Building, 
Washington, D. C. 

SENATOR EASTLAND: I understand Senator Jenner’s bill to curb the jurisdic- 
tion of the Supreme Court of the United States is coming before the Legislature 
this week. The nine men on this Court are definitely not too concerned with 
the welfare of our country. In fact they are working against it. The passage 
of this bill is vital to the existence of our land. Its importance cannot be over- 
emphasized. I do hope this bill passes. 

Yours truly, 
Mrs. ELMA AMBROSE. 


Port Huron, MIcH., 
February 19, 1958. 
Senator EASTLAND, Chairman: 
I believe S. 2646, now before your Committee on the Judiciary, is essential to 
the constitutional government of the United States of America. 
Please give the bill favorable consideration to be passed as is. 


Mrs. T. M. WHEELER. 


DeWIrt, N. Y., 
February 20, 1958. 
Senator JAMEs O. EASTLAND, 
Senate Judiciary Committee, 
Senate Office Building, 
Washington, D.C. 


Dear Sr: As legislative chairman of the American Legion Auxiliary, Post 
1276, 3006 James Street, Syracuse, N. Y., I urge you to support Senator Jenner’s 
bill S. 2646. 

The national American Legion has asked support of corrective legislation 
to prevent judicial violation of the United States Constitution relative to Com- 
munist cases by the Supreme Court. 
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Recent decisions of the Supreme Court have shown that it does not believe 
in the rights or authority of sovereign States, does not think communism is bad 
or a threat to America and has rendered ineffective State sedition laws. Su- 
preme Court decisions of the last 18 months have given the Communists the go 
ahead signal. 

We urge prompt passage of Senate bill S. 2646 to correct this dangerous threat 
to our constitutional system of government. 

Senator Jenner’s bill, 8. 2646 would correct this situation because it would 
withdraw appellate jurisdiction from the Supreme Court in the following cases: 
(a) the investigative activities of Congress; (b) the security program of the 
executive branch of the Government; (c) State legislation against subversive 
activities; (@) home rule over local schools; (€) admission to the bar in indi- 
vidual States. 

We urge early passage of this bill to curb the Communist conspiracy right here 


in America before we spend billions to repel this same conspiracy in other parts 
of the world. 


Yours respectfully, 


Mrs. MARJORIE McHAte, 
Legislative Chairman, American Legion Auviliary, 


Post 1276, Syracuse, N. Y. 


THIRTY-SECOND WOMEN’S PATRIOTIC CONFERENCE 
ON NATIONAL DEFENSE, INC., 


Montclair, N.J., February 10, 1958. 
Senator JAMES O. EASTLAND, 


Chairman, Senate Internal Security Subcom mittee, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: As Chairman of the 1958 Women’s Patriotic Con- 
ference on National Defense’ I wish to send to your committee the resolution 
adopted at our recent conference in Washington regarding our support of bill, 
now before your committee, S. 2646. 

“Resolved, That the Thirty-Second Women’s Patriotic Conference on Na- 
tional Defense pledges active support to the principles of Senator Jenner’s bill 
8. 2646, to limit the appellate jurisdiction of the United States Supreme Court.” 

The Women’s Patriotic Conference on National Defense is composed of 19 
patriotic and service organizations whose interest and concern is with the ade- 
quate military defense of our country, and with the preservation of our con- 


stitutional form of government. The above resolution was unanimously adopted 
at our final session on February 1, 1958. 
Sincerely yours, 


Enrp H. GriswoLp 

Mrs. FREDERICK GRISWOLD, JR., 
Conference Chairman. 

RIcHMOND, VA., February 19, 1958. 


Senator JAMES O. EASTLAND, 
Washington, D.C. 


DEAR SENATOR EASTLAND: I wish to register my ardent support to Senator 
Jenner’s bill (S. 2646) to limit the jurisdiction of the Supreme Court. 
Yours truly, 


HELEN T. HURLEY 
Mrs. Daniel J. Hurley. 


P. S.—Among other of my strong beliefs. I think that there should be no 
summit conference with the criminals of the Kremlin; and that our foreign aid 
program should be limited to helping the people behind the Iron Curtain, not 


1Participating organizations: Dames of the Loyal Legion of the United States of 
America; Gold Star Wives of Americ a, Inc.; Ladies of the Grand Army of the Republic; 
National Service Star Legion, Inc. ; National "Society for Constitutional Security ; National 
Society, Daughters of the Revolution : National Society, Daughters of the Union 1861-1865, 
Inc. ; National Society, Guardians of Our American Heritage; National Society of New 
England Women; National Society, Patriotic Women of America, Inc; National Society, 
Women ence ndants of the Ancient and Honorable Artillery Company ; Navy Club, U. 8. A. 
Auxiliary ; New York City Colony, National Society of New England Women ; New York 
State Society, National Society Colonial Dames of the XVII Century; The Wheel of 
Progress : ae States Army Mothers; Women of the Army and Navy Legion of Valor 
of the U. 8. : Women’s National Defense Committee of Philadelphia. 
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eae Communist governments; also, that foreign aid should be sharply super- 
vised. 

Perhaps the sputniks are just to divert our attention from the fact that 
the Russian people, with encouragement, may be near revolt. 


RYE, N. Y., February 18, 1958. 
UNITED STATES COMMITTEE ON THE J UDICIARY, 


Senate Office, Washington, D. C. 


GENTLEMEN: I have read the notice of hearing on Senate bill 2646 to limit 
appellate jurisdiction of the Supreme Court and I am strongly in favor and in 
support of Senate bill 2646 which was introduced by Senator Jenner of Indiana. 

Sincerely, 
Cicety C. O’DoNovan. 
Mrs. W. L. O’Donovan. 


NEW Hype Park, Lone ISLanp, N. Y., 


February 17, 1958. 
INTERNAL SECURITY SUBCOMMITTEE, 


Senate Office Building, 
Washington, D.C. 


Deak Sires: In reference to Senate Resolution 2646, I wish to express my ad- 
miration of those behind this bill to limit the jurisdiction of the Supreme Court. 
I hope this bill receives the cooperation it certainly deserves, and I shall pray 
that it will eventually be passed. 

I intend to inform as many of my friends of this resolution as possible, so 
that they too may support it. 

Most Americans are behind all legislation which would protect our national 
security, but the press does its best to suppress all favorable opinion, and prints 
only those news items which voice opposition to all that would keep us free. 

The New York Journal American, a column or two in other papers, and the 
Brooklyn Tablet are the only papers which give a true picture of the national 
situation, or any information regarding proposed legislation. Believe me, a 
patriotic American really has to dig to find out what’s going on. 

I am a young mother of five children, expecting another, and I am quite busy, 
needless to say, but I, and many other housewives like myself, still try to keep 
informed, and voice our opinions. We are not, as Pearl Buck recently said on a 
TV program, making our homes our graves, but are trying with God’s help to 
keep our country which we really love, from becoming a slave of the Kremlin. 5 

It is the Communists who are digging our graves for us, while we try, in vain, 
it seems, to stop them. 

I, for one, have no halcyon picture of America’s future, and many times, when 
I look at my little children I wonder what horror is in store for them in the 
near future. . 

However, more giveaways, summit conferences, higher taxes, and a break- 
down completely in our security system, certainly is not the answer. 

I pray for our legislators, and try to make as many little sacrifices as I can, 
so that we can avoid, with God’s help, the disaster that is so near. 

Keep up the good work you are trying to do, and know that all real Americans 
are behind you 100 percent, and grateful for the few who remain steadfast in 
spite of terrific setbacks. 

Mrs. JOSEPH F'ALLON, Jr. 


BALTIMorReE, Mp., February 18, 1958. 
Senator James O. EASTLAND, ad 
Chairman, Committee on the Judiciary, 
United States Senate. 


Dear SENATOR Hastianpd: As former residents of Mississippi we wish to as- 
sure you that we are proud of the part you have taken in the battle for consti- 
tutional government. We are dismayed by recent decisions of the United States 
Supreme Court which have nullified this Nation’s efforts to protect its citizens 
from a worldwide Communist conspiracy. We therefore urge that your Com- 
mittee of the Judiciary take speedy affirmative action on Senate bill 2646. 

We are familiar with article III, section II, 2 of the United States Constitu- 
tion which reserves to the Congress the power to limit the appellate jurisdic- 





LIMITATION OF APPELLATE JURISDICTION 965 


tion of the United States Supreme Court. In view of this provision and of the 
present Court’s apparent blindness to the dangers confronting the Nation, we 
feel that the Congress not only has the power but also the duty and responsi- 
bility to regulate by law the Supreme Court’s appellate jurisdiction in cases 


affecting the security of our country. We therefore congratulate you on your 
efforts in behalf of Senate bill S. 2646. 


Very truly yours, 
Eva CHISOLM, 
J. JULIAN Curisoim, M. D. 


DENTON, TEx., February 18, 1958. 
DEAR Sirs: I am a graduate college student working on a master’s degree in 
science. 


In the name of God, do something about this strange, warped Supreme Court 
of ours. 

Its effect is felt all the way down to each and every individual home and person. 

It is the general public belief that Justices like Douglas and Earl Warren either 
have a personality disorder or they are genuinely influenced by leftist and Com- 
munist-front movements in the United States, which at a time like this is pure 
treason. 

What is also appalling is the influence that it has had upon those in college 
circles who are “fellow travelers,” pseudosophisticated “pinks,” and the lot. 
They abound in such departments as government, economics, drama, etc. At any 
rate, the attitude of our sickened Supreme Court has given impetus to this group 
of emotionally insecure, miserable individuals. 

Something must be done—the public is getting tired of the effects produced, 
and since your committee is staffed with gentlemen whose livelihood is political 


opinion, for the most part, I trust, I would clear up this situation before “heads 
roll.” 


Thank you. 
LARRY HAMILTON. 


Los ANGELES, CALIF., February 24, 1958. 
JAMES O. EASTLAND, 


Chairman, Senate Internal Security Subcommittee, 
Senate Office Building, Washington, D. C.: 


The Congress is urged to regain its constitutional function as the only legisla- 
tive power of the United States and to that purpose to make all such laws and to 
try all such impeachments as may be necessary, including taking from the 
President and his Supreme Court their self-assumed and arbitrary despotism. 
Passage of Senate bill 2646 will be one step toward such fundamental objective. 
Let us return to the type of constitutional government intended by its founders 
and avoid a totalitarian system. Remember that everything Hitler did was 
legal. 


ANITA PHISTER. 


HoLianp, Onto, February 19, 1958. 
Re action on S. 2646. 
GENTLEMEN, 

Senate Judiciary Committee. 


Sirs: Since I cannot come to Washington to say what I think in connection 
with you resolution to limit the jurisdiction of the Supreme Court, I take this 
means of communicating with you on this vital and far-reaching subject. 

I am convinced that most of the woes which beset our beloved land stem from 
distortions and outright divergence from our great United States Constitution in 
its original form. As such, it was a beacon light to oppressed humanity in that it 
proved to them what they, too, could do in their various homelands, if they set 
their hearts and minds and bodies to the task of acquiring freedom. Ours was 
bought dearly in blood and tears for the price of liberty has never been cheap, at 
any time, nor in any land. It is much easier to acquire tyranny which will insure 
you peace—“the peace of the tomb” and the absolute equality of slaves. 

Originally, our Constitution was set up for the “general welfare’ of United 
States citizens. It was not meant to cover the general welfare of every nation 
on the earth. If they so desired, any nation could emulate our form of govern- 
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ment. For almost a century and a half almost every change in foreign govern- 
ments followed it—at least in part. 

This movement went on until 1917 when communism got control of Russia. 
Then was born a form of tyranny embracing the minds and souls of men. 
Fascism and Nazism were but branches of the same tree. These decades since we 
have not only retreated but some among us helped spread the pall of darkness over 
America and other lands. This tyranny is spread partly by military means and 
partly, by propaganda methods which Lenin said was one of their most powerful 
weapons. The forces of tyranny saved money by using dupes as transmission 
belts. Even our public-school system served as indoctrination factories. Every 
facet of American life has been infiltrated and used as a means of enslavement to 
tyranny. “Worthy causes” have become rackets so that in Toledo—last week— 
pupils in 50 schools lugged 12,100 sacks of-clothing to schools for the Goodwill 
Industries, where help, I’m told, is paid a mere pittance. Incidentally, I once 
heard an old man worked 3 days to pay for a suit of underwear. These pupils 
looked like Russian peasants. Their teachers are little more than collection 
agencies for heart fund, polio, muscular dystrophy funds, Red Cross, Community 
Chests, milk funds, poor relief, newspaper collections, stamps for saving bonds 
(you should count up time involved in lower grades on that last one alone). If 
teachers can’t teach, Johnny can’t learn. 

There is yet another weapon of tyranny—blackmail and threats of defamation. 
Men may be “framed” if they refuse to go along. The Constitution of the United 
States must be protected at all costs, even against Justices of the Supreme Court, 
some of whom may be victims of blackmail or of infiltrators who write up their 
decisions. 

Their decision of the moment is but the law in case—not the law of the land. 
They cannot usurp the Constitution itself by assuming the role of legislators. 
They cannot invade, by some law they make, our social life. To do so is to impose 
tyranny on a free-born people. In my book, “Disobedience to tyrants is obedience 
to God.” 

No government is set up with provisions, built in, for its own dissolution, nor is 
our Government meant to be a boarding house for unassimilated aliens who 
pledge allegiance to our flag with “their fingers crossed.” If aliens, or citizens, do 
not like our form of government, they have freedom of choice to select the govern- 
ment of another land, but not to force tyranny on free-born Americans to whom 
tyranny is worse than death. They must learn a line is drawn between license 
and liberty; that the people granted “freedom” of the press—not license; that 
they gave this freedom of the press to get facts in order to enable them to run 
their business, the United States Government; that when those facts are with- 
held or willfully distorted then the people have a right to deny publication. 

Gentlemen, I saw nothing in Toledo Blade (there’s no competitive major press 
in the area) of this hearing. I learned of it through a purchased news pamphlet. 
Thus do many Americans have to learn facts vital to their security and freedom. 
I am in complete agreement with the objectives of S. 2646. 

Sincerely yours, 
Mrs. Evva SKELTON ToMB, 


Apincton, Mass., February 19, 1958. 
Chairman JAMES O. EASTLAND, 
Judiciary Committee, 
Senate Office Building, Washington, D.C. 


DEAR CHAIRMAN EastTLanpD: The Abington Chapter of the Massachusetts Com- 
mittees of Correspondence, an affiliate of the American Coalition of Patriotic 
Societies, demand passage of S. 2646, Senator Jenner’s bill “to limit the appellate 
jurisdiction of the Supreme Court in certain specified cases.” 

We ask that this statement be made a part of the testimony favoring passage 
of S. 2646 in the present subcommittee hearings and the full committee hearings 
which will follow. 

We also demand impeachment proceedings against th six members of the 
Supreme Court as set forth in the February 22, 1957, resolution adopted by the 
general assembly of Georgia. 

Respectfully yours, 
GrorGcE B. GREENFIELD, 
Chairman, Abington Chapter, 
Massachusetts Committees of Correspondence. 
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Scortsv111E, N. Y., February 18, 1958. 

DEAR SENATOR EASTLAND: I read in Human Events an article re Senator 
Jenner’s bill (S. 2646) to limit the jurisdiction of Supreme Court. My husband, 
Col. Carey Brown, and I trust that you will do all that you can to see that this 


bill is passed, so we can still have America the home of the brave and land of 
the free. 


Sincerely, 
DERRYLE LAW BROWN. 

















DENVER, CoLo., February 21, 1958. 
DeAR SENATOR EASTLAND: I heartily endorse S. 2646 and will speak for it to the 
women’s organization with whom I work. 
This bill is needed very badly. 
Sincerely, 


Mary J. PEMBERTON. 


MASON City, Iowa, February 21, 1958. 
Senator James O. EAstLanp, Chairman: 

DEAR SENATOR EASTLAND: Am glad something is being done about our disgrace- 
ful Supreme Court antics. Do hope you do all possible in favor of Senator 
Jenner’s bill S. 2646 to have it become operative. We know these hearings are a 
long way from a law; but we sure need some real help to undue future destruc- 
tion to American Government and life by our so called Supreme Court. 


L. M. SMAI. 





BROOKSVILLE, FLA., February 20, 1958. 
Dear SENATOR EASTLAND: We are very much for Senator Jenner’s 8. 2646 bill 
to cut down Supreme Court autocracy. We are very disappointed in Warren’s i 
un-American decisions (Red Monday). { 
Sincerely yours, 



























W. R. JoRDAL. 


VAN Nuys, Catir., February 22, 1958. 
DEAR SENATOR EASTLAND: We are praying that you and the four Americans on 
your committee will lend your support to Senator Jenner’s bill to curb the 


usurped powers of the Federal Courts. We have a Congress to make our laws. 
Sincerely, 





Mrs. R. E. PARKER. 





RICHMOND, INp., February 20, 1958. 
Dear SENATOR EASTLAND: Favor 8S. 2646. You must use your power to curb the 

runaway Supreme Court. It’s silly to pretend we’re challenged by Russia and 

waste money on armies, if you don’t curb the Supreme Court. 

Evta M. Morr. 


PITTSBURGH, Pa., February 20, 1958. 
Hon. JAMES O. EASTLAND, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 

Dear Sir: I am glad to read over again Senator Jenner’s bill, 8S. 2646, which 
will limit the appellate jurisdiction of the Supreme Court. 

It is my firm conviction that the Supreme Court has beeu deliberately render- 
ing decisions inimical to our best interest, greatly favoring and encouraging 
sworn enemies of the United States, and that the Supreme Court, if not curbed 
by congressional legal means, will continue usurping power that does not belong 
to them. 

Congress has the full, unchallengeable power to pass laws immediately which 
would deprive the Supreme Court of appellate jurisdiction, and I trust you 
will see the necessity of voting this bill, S. 2646, in law for our protection. 

Best wishes. 

Sincerely yours, 
FLorRENCE L. Hoover. 
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Cuicaeo, ILL., February 20. 1958. 
Senator JAMES EASTLAND, 


Senate Office Building, Washington, D.C. 


DeEAR SENATOR EASTLAND: It is imperative that the Jenner bill, S. 2646, be 
passed if our republican form of government is to be preserved. The passage 
of this bill would go far to overcome much of the damage that was done by the 
decisions of the Supreme Court. 

It would deprive the Supreme Court of jurisdiction in cases involving legal 
attempts by the Federal Government, States, and municipalities to curb commu- 
nism and subversion. 

Sincerely yours, 
Mrs. Ketru CAMPBELL. 


CUCAMONGA, CALIF., February 20, 1958. 
Hon. JAMES O. EASTLAND, 
Senate Office Building, Washington, D. C. 
Dear Sir: This is to urge you to support Senator Jenner’s bill, S. 2646. 
We want the Supreme Court to be curbed. 
Respectfully yours, 


EDWARD H. SHOTTHAFER. 


STOCKHAM FITTINGS, 
Birmingham, Ala., February 20, 1958. 

Dear SENATOR: The hearings of your Committee on the Judiciary with refer- 
ence to the limitation of the unbridled rulings of the Supreme Court have my 
strong wishes for effectiveness. 

We strongly urge favorable action on the Jenner bill (S. 2646), which will 
limit the jurisdiction of the Court, and the encroachment brought about by its 
interpretations, upon the rights of the States and the policing powers of the 
municipalities. 


R. J. SrocKHAM. 


Los ANGELES, Cautr., February 19, 1958. 
Hon. James O. EASTLAND, 
Senate Office Building, Washington, D.C. 

My Dear Senator: We have been waiting for a bill such as Senate bill 2646. 

It is a relief to note that Congress finally realizes it is given the power of 
regulation of the Supreme Court's jurisdiction. 

Ever since June 18, 1957, when the headlines in the Los Angeles Times read, 
“High Court Frees 5 California Reds” and “Red Leaders in Los Angeles Elated 
by Decision,” we have been waiting for legislation for the control of subversive 
activities within the State. 

We have studied this bill and it meets with our approval. 

Very truly yours, 
Mrs. WILLIAM A, DANIEL. 


ee 


OsHKOSH, Wis., February 19, 1958. 
Hon. James O. EASTLAND, 
Senator from Mississippi, Senate Office Building, 
Washington, D. C. 

Dear Srr: Speaking only as representing a large proportion of lay voters of 
the United States, while all I know about Senator Jenner's bill, S. 2646, is what 
I get from the press, it does appear to me to be very good and timely, and 
necessary. But there is one thing that may have been omitted which I think 
should be included, and that is that no decision by the United States Supreme 
Court made during the past 25 years is to be used as a precedent for future 
decisions. Let’s get back to constitutional government and States rights. 

Yours very truly, 
Frep C. TRAce 
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BERRYVILLE, VA., February 21, 1958. 
Senator JAMEs O. EASTLAND, 
Senate Office Building, 
Washington, D. C. 


DeaR SENATOR EASTLAND: Re Senate bill 2646 to limit appellate jurisdiction 
of the Supreme Court, I wish to go on record as being in favor of this Jenner 
bill. I hope you will have printed in the book of hearings all letters pertaining 
to this bill as I know many of us who wanted to come to testify in favor of it 
have been unable to come to Washington due to circumstances beyond our 
control. 

Regarding this bill it does well to remember Thomas Jefferson’s words, “I 
repeat that I do not charge the judges with willful or ill-intentioned error; but 
honest error must be arrested where its toleration leads to public ruin. As for 
the safety of society, we commit honest maniacs to Bedlam, so judges should be 
withdrawn from their bench, whose erroneous biases are leading us to dissolu- 
tion. It may indeed injure them in fame or in fortune but it saves the Republic 
which is the first and supreme law.” 

Please be sure that I am on the list to receive the printed hearings on this 
bill. 

Yours very truly, 
ELIZABETH H. OstH 
Mrs. Robert BE. Osth. 


Santa Montoa, Cauir., February 20, 1958. 
Senator JAMES O. EASTLAND, 
Chairman of Judiciary Committee, 
Washington, D.C. 

DeaR Mr. SENATOR: We strongly urge support for Senator Jenner’s bill (S. 
2646). In our opinion, unless the Congress of the United States acts to limit 
the jurisdiction of the Supreme Court, our Nation will be exposed to peril. 

Thanking you, Senator Eastland, for your fine patriotic work on the Judiciary. 

Respectfully, 
Miss EMILY JENNINGS. 


UPLAND, Cauir., February 20, 1958. 


Senator JAMES O. EASTLAND. 


Deak Sir: We urge you to support Senator Jenners bill, No. 2646, to curb the 
Supreme Court. This is the only way we can undo some of the damage done 
by it already. 

With many thanks, 


Mr. and Mrs. Lewis BLANKENSHIP. 


Los ANGELES, CALIF., 


February 20, 1958. 
Hon. James O. EASTLAND, 


Chairman, Senate Internal Security Committee, 
Washington, D. C. 
DEAR SENATOR EASTLAND: This letter is being addressed to you and your com- 
mittee with respect to Senate bill No. 2646 introduced by Senator Jenner. This 
bill, we understand, is to be given a hearing, by your committee in the next few 
days and we wish to state we are very much in favor of its passage. We ask 
that it be given strong approval by your committee. 
Yours truly, 
GOLDIE E. Lypy. 
F. A, Lypy, 


DALLAS, TEXx., 
February 21, 1958. 


Hon. JAMES O. EASTLAND, 
Senate Office Building, 
Washington, D. C. 
DEAR SENATOR EASTLAND: It is my understanding that a resolution by Hon. 
William Jenner of Indiana will soon come up for consideration before the Com- 
mittee on Internal Security of which you are chairman. 
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May we urge your committee to approve of the Senate Resolution 2646 as we 
are in a great need of such legislation? 

Ever since the present members of the Supreme Court of the United States 
overstepped the authority of the Constitution of these several States, and handed 
down decisions which were detrimental to the security of our Government, we 
have needed such legislation to limit their powers. 

My husband and I would like to state that we heartily approve this bill by 
Senator William Jenner and support it wholeheartedly. 

Sincerely, 
Mrs. W. ©. McMEEN. 


Hemet, Cauir., February 20, 1958. 
Dear SENATOR EASTLAND: We urge the Senate Judiciary Committee to approve 
Senator Jenner’s bill (S. 2646). We are very much in favor of limiting the juris- 
diction of the Supreme Court. Our Constitution must be protected. 
Thank you. 
Very sincerely, 
Mrs. Frep C. WRIGHT. 


LA VERNE, CALIF. 
Senator JAMES O. EASTLAND, 
Washington, D.C. 


Dear SENATOR: We are strongly in favor of Senator Jenner’s bill (S. 2646) 
limiting the jurisdiction of the Supreme Court. We do hope your committee 
will recommend this bill to the Senate. 

Very sincerely, 
Mrs. HANNAH J. GILLETTE. 


St. PETeRsBuRG, Fia., February 21, 1958. 
Senator Eastianp. 
My Dear Senator: Bill S. 2646, with amended new section 1258, limiting the 
appellate jurisdiction of the Supreme Court, meets with our approval here. 
Success to you in its passage. 
Very truly yours, 
ALICE ELois YALE. 


TERRE HAUTE, IND., February 19, 1958. 
Senator James O. EASTLAND, 


Chairman of Judiciary Committee, Washington, D.C. 
Sire: I desire to express my approval of the Jenner bill, S. 2646, to limit the 
jurisdiction of the Supreme Court. 
The unlawful growth in power of our Supreme Court judges is of the greatest 
danger to our constitutional form of government. 
Sincerely, 


Miss EpytH Myers. 


TExAS TECHNOLOGICAL COLLEGE, 
Inbbock, Texr., February 20, 1958. 
Hon. James O. EASTLAND, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR EASTLAND: Reference please is made to Senate bill 2646 
introduced by Senator Jenner, of Indiana, on which hearings are being held. 

I so fervently hope that this proposed legislation will have adequate support 
of the Congress. Should the powers of the Supreme Court not be redefined as 
proposed by the above mentioned resolution, God help this country of ours. 

Respectfully, 
CLiFrorD B. JONES, 
President Emeritus. 
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Curcaao, ILL., February 21, 1958. 
Jenner’s 8S. 2646, limiting jurisdiction of Supreme Court of United States. 


My Dear SENATOR: We must do something to prevent the United States Su- 
preme Court from wrecking our Constitution before it is too late. 
The subject bill should be advanced by all means and in every way we can to 
save our freedom. 
Yours very truly, 


Eriine H. LUNDE. 


Dats, TEx., February 20, 1958. 
Senator JAMEs O. EASTLAND, 


Senate Office Building, 
Washington, D. C. 


DEAR SENATOR EASTLAND: It has been called to my attention that the Senate 
Committee on Internal Security is giving consideration to the Jenner bill, 
No. 8. 2646. I am writing to ask you as chairman of the committee to do every- 
thing possible to see that this resolution does not die in the committee. 

If possible, I would like to see the resolution amended to include legislation 
which would void the Supreme Court’s Mallory decision. 

Thanks for your attention to this letter. 

Very truly, 
GRACE WOOLLEY 
Mrs. B. L. Woolley. 


Woopsory, N. J., February 20, 1958. 
Senator James O. EASTLAND, 


Senate Office Building, 
Washington, D.C. 


DEAR SENATOR EASTLAND: As it is not possible for me to come to Washington 
just now I want to express my full approval of Senator Jenner’s bill (S. 2646) 
to limit the appellate jurisdiction of the Supreme Court. 

I hope the subcommittee will report it favorably (and intact) to the Judiciary 
Committee. 

The FBI files must be protected and the congressional investigating committees 
must be supported and the States must be allowed to make and enforce their own 
laws regarding subversives, etc. 

Yours very truly, 


Marion B. S. WEATHERILL 
Mrs. Robert T. Weatherill. 





Montcuarr, N. J., February 21, 1958. 
To Senator JAMEs O. EASTLAND. 


DEAR Sir: I urge you to give all of your attention and support, as far as you 
are able, to Senator Jenner’s bill S. 2646. 
Yours sincerely, 


EnjJTH JOHNSON. 


NorMAN, OKLA., February 20, 1958. 
Senator JAMES O. EASTLAND, 


Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: My Human Events came this afternoon and at long 
last I see Senator Jenner has a bill S. 2646 before the Judiciary Committee with 
hearings starting February 19. Needless to say, I am in favor of this bill. I 
have read over each point, very carefully, that is given in Human Events, and 
am thoroughly convinced it will help America to have this bill passed. And I 
am sure you will use your influence to get it passed. Am pleased you are 


chairman of the Judiciary Committee for I feel you are a real friend of America. 
Thanks. 


Sincerely, 
Mrs. J. C. CLAPHAM. 
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St. PETERSBURG, FuLA., February 21, 1958. 
Senator JAMES O. EASTLAND, 
United States Senate Office Building, 
Washington, D.C. 

Dear Sir: In regard to bill S. 2646, restriction of jurisdiction of the United 
States Supreme Court. Please bring this bill out of committee and vote affirma- 
tively for it immediately. 

Yours truly, 
MARY WHITE WOLTGE 
Mrs. Albert A. Woltge. 


WarRWICkK, VA., February 21, 1958. 


Dear Sirs: I feel that bill S. 2646 should not be passed. I personally believe 
that the Supreme Court, vested with its existing powers, has been a regulatory 
body to the advantage of this country for the entire history of this Government. 


ALBERT W. Dopp. 


WasHINGTON, D. C., February 23, 1958. 
CHAIRMAN, 
Senate Internal Security Subcommittee, 
Senate Office Building, Washington, D.C. 


DeEaR SENATOR: As a resident of California, but primarily as an American 
citizen, I am writing you in strong support of Senator Jenner’s bill, 8. 2646, 
which your committee is now studying. 

The withdrawing of certain appellate jurisdictions from the nine sociologists 
in black robes, or Supreme Court, is absolutely necessary if we are to preserve 
our republican form of government. 

New Dealers and modern Republicans, through the process of appointing their 
own kind to the Supreme Court, have finally secured a majority on that Court 
who now implement their own social and welfare theories by means of Court 
decisions. This is evidenced by the Court’s adherence to the principal that the 
Constitution should be amended by liberal interpretations or by liberal Court 
decisions, rather than the customary belief that the power to amend is inherent 
in the people—and not the ADA or Gunnar Myrdal’s robed disciples. 

There are many reasons why Congress must support this timely and necessary 
legislation. For example, let us review the Court’s record of the past 19 months 
as applied to security measures. These 10 cases directly affected our internal 
security, and in each case the Court found in favor of those who appealed against 
one or another law or administrative regulation designed to protect the Nation 
against internal subversion. Insofar as your committe is thoroughly familiar 
with the details of each case I shail only name them by title. They are’ 


. Communist Party v. Subversive Activities Control Board. 
Commonwealth of Pennsylvania vy. Steve Nelson. 
Fourteen California Communists v. United States. 

Cole v. Young. 

Service v. Dulles. 

. Slochower v. Board of Higher Education of New York. 

. Sweezy v. New Hampshire. 

. Konigsberg v. State Bar of California. 

9. Jencks v. United States. 

10. Watkins v. United States. 


According to National Review, the accompanying rolicall shows how the Court 
members voted on the 10 internal security measures. Keep in mind, each de- 
cision, each stroke of the pen, destroyed much of States’ rights and, equally 
important, our very survival is threatened by the Court’s entry in the field of 
internal security. 


DONA OP Oto 


sew: 


— = © we 
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Rollcall votes on internal security measures 
Against For 


Ma) UU IN in esa nds cs csiehds ne ein wip ecntine sd ee eee 10 0 
BO TaN hk hss recon nmgudh= genta 10 0 
ei eee 0. «cue nemsibbarictamemtiintadiaaeidinsi hal mani 9 1 
PS Tr catia mrerentiuaren hanced 10 0 
BOUT: Til PIRI —ceicscosseanisdncinectinmssapaiaainen taicat ce ieaina tinea eerie Dem ealeee 8 2 
Wiliam J. DBTBA... dkhiatdocntsenencditienmbenannnamide 5 0 
EE LIL IOP ELE LAT! SIRE LIE AAD AEP 6 3 
A a a a cncceebeaienieiennlanae dnaaaaiandnieitos 2 7 
RN ITI is sls eines bina masini nin dian 1 0 


There is considerable talk, Senator, that the Supreme Court has gone over to 
the left-wing elements, Some say that it has actually become a “running dog” 
of the Kremlin. 

Passage of Jenner’s bill S. 2646 is essential to turn the tide in bringing the 
control of our country back to the American people under the Constitution. 

Sincerely and respectfully yours, 
KELVIN W, A. BAILEY, 


NortH HoLtiywoop, Carir., February 21, 1958. 
Hon. JAMES O. EASTLAND, 


Senate Office Building, Washington, D. C. 


DEAR SENATOR EASTLAND: We deem it imperative that Senate bill, S. 2646 
(Jenner bill) be passed immediately in order to curb the usurpation of con- 
gressional powers by the Supreme Court. We also feel that this legislation is 

rurgent in order to reestablish a proper balance of power to the three branches 
‘of our Government and to return States rights to the States. 

May God bless your endeavors and the valiant members of your committee who 
are giving so much of yourselves for the reinstitution of constitutional govern- 
ment in our beloved country, America. 

Very sincerely, 


Mrs, FerpInanp L. Ericu. 


San Dreco, Cauir. February 22, 1958. 
In re 8. 2646, United States Supreme Court 
Senator JAMEs O. EASTLAND, 
Chairman, Judiciary Committee, 
Senate Office Building, Washington, D. C. 

DEAR Sir: We have read the report of the Subcommittee to Investigate the In- 
ternal Security Act, dated Wednesday, August 7, 1957, and many, many reports, 
commentaries, and results of the Supreme Court’s 4-year attacks on this Nation. 
There can be no excuse for their conduct and drastic action must be taken before 
all honest citizens give up hope of saving the Nation from treason. We personally 
know many sound citizens who now despair. 

By all means pass the Jenner bill or similarly drastic versions which will not 
be used by the executive branch would-be dictators to advance their own disre- 
gard of the Constitution. 

Justices Frankfurter and Warren, as the worst of the nine, should be impeached, 
and there is plenty of evidence of high crimes to satisfy any honest American 
minds. Act before Senators Jenner and Byrd are gone and while there is yet some 
honesty in Congress. 

Yours very truly, 
RAtpH R. ALLEN. 
MAMIE K, ALLEN. 

P, S.—We wonder whether or not a term limit and experience as appellate judge 

before appointment are not advisable. 


R. R. A. 
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UPLAND, CALir., February 20, 1958. 
Hon. JAMES O. EASTLAND, 


Senate Office Building, 
Washington, D. C. 


Dear Srr: We have been greatly disturbed by the recent liberal decisions of the 
Supreme Court. We sincerely desire that you will vigorously support Senator 
Jenner’s bill, No. 2646, to curb further such decisions. 

Thank you so much for your favorable support for this bill. 

Yours very truly, 
CHAUNCEY B. Story. 
RHUAMAH §S. Story. 


WALTER H. Buck, 
Baltimore, Md., February 26, 1958. 

DEAR SENATOR EASTLAND: I hope the Jenner bill will be approved by the com- 
mittee so that it can be brought out for debate. Even those on the committee 
who may finally vote against it in the Senate should be willing to see it brought 
out. 

The spectacle of the Supreme Court managing schools could never have been 
envisaged by anyone. 

The 14th Amendment distinctly says Congress shall have power to enforce 
it. Why should any Senator sit idly by and see Congress deprived of its con- 
stitutional rights? 

Read Bozell’s article in the latest number of National Review. 

Yours truly, 


WALTER H. Buck 


THE GREENWAY, Baltimore, Md. 
Senator James O. EASTLAND, 


Senate Office Building, Washington, D. C. 


DEAR SENATOR EASTLAND: I watch your views and how you vote with interest, 
and now am bold enough to urge you to vote for the Jenner bill, S. 2646, when it 
comes before your committee, also on the floor of the Senate. 

You Southern Senators are the only ones left whom I consider true Americans, 
and with great humiliation I admit having been a Republican but—before the 
days when that party was taken over by Socialists. 

Cordially, 


MiIpReED MILLER. 
FEBRUARY 21, 1958. 


DENTON, TEx., February 18, 1958. 

Dear Sires: I am a graduate college student working on a master’s degree in 
Science. 

In the name of God, do something about this strange, warped Supreme Court 
of ours. 

Its effect is felt all the way down to each and every individual home and person. 

It is the general public belief that Justices like Douglas and Earl Warren either 
have a personality disorder or they are genuinely influenced by leftist and Com- 
munist front movements in the United States, which at a time like this, is pure 
treason. 

What is also appalling is the influence that it has had upon those in college 
circles who are “fellow travelers,’ pseudo-sophisticated “pinks,” and the lot. 
They abound in such departments as government, economics, drama, etc. At any 
rate, the attitude of our sickened Supreme Court has given impetus to this group 
of emotionally insecure, miserable individuals. 

Something must be done—the public is getting tired of the effects produced, 
and since your Committee is staffed with gentlemen whose livelihood is political 
opinion for the most part, I trust, and would clear up this situation before “heads 
rol.” 

Thank you. 


LARRY HAMILTON. 
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Da.uas TEx., February 18, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Committee on Internal Security, 
United States Senate. 


Gentlemen: I write you to ask your help, and in support of Senate Resolution 
2646 of Senator William Jenner of Indiana. 

I feel that our so-called Supreme Court must be curtailed, if the freedom for 
which I and countless other Americans have fought for is to be preserved. 

The Court’s action in declaring State sedition laws unconstitutional was the 
“lowest blow” ever struck for Communism. 

The Court should be made to give back the lawmaking power to the Congress 
where it belongs. 

The Supreme Court should return to a court of law and make its decisions 
according to precedents in law; and not according to some left wing liberal or 
other pressure groups idea of what the law should be. 

Yours for a return to true constitutional government and States rights. 

Sincerely, 


ERNEST ABBOTT. 


THE AMERICAN INSTITUTE, 


Wollaston, Mass., February 27, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Judiciary Committee, 
Senate Office Building, Washington, D.C. 


DEAR CHAIRMAN EASTLAND: Our members demand committee approval and 
the enactment of Senator Jenner’s bill “to limit the appellate jurisdiction of the 
Supreme Court” in five specific areas: “Investigate functions of the Congress, 
the security program of the executive branch of the Federal Government, State 
antisubversive legislation, and the admission of persons to the practice of law 
within individual States.” 

We request that this letter be offered for the record during present hearings 
and during Judiciary Committee deliberations which follow. 

In our opinion, the present arrogant and ignorant members of the Supreme 
Court, who now attempt to make the law, should be impeached. Impeachment 
proceedings should be instituted during this session of Congress. 

Respectfully yours, 
OswaLp A. Biumit, President. 


Saw ANTONIO, TEx., Mareh 3, 1958, 
Senator JAMES O. EASTLAND, 


Committee on Internal Security, 
Senate Office Building, Washington, D. C. 
Our country is surely doomed if something cannot be done to curb adverse 
decisions of the Supreme Court. Your bill S. 2646 would help overcome mistakes. 
It is backed by many who fail to tell you so. Use every effort to pass this’ bill. 


Mrs. Marrs McL&an. 


Datuas, TEx., March 3, 1958. 
Senator JAMES O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D.C. 
We are in favor of Senate bill No. 2646 as proposed by Senator Jenner. We 
deplore the weakening of the Smith Act by the Supreme Court. 


Mrs. FrRep H. PENN. 


CLINTON, N. Y., February 26, 1958. 
Dear Srr: We urge you to act favorably in your committee on 8S. 2645, to 
limit appellate jurisdiction of the Supreme Court, which by its recent decisions 
is destroying our form of government. 
We urge that this bill be brought before Congress for action at once. 
Respectfully, 
P. B. Powe Lt, 
GLADYS POWELL. 
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BAKERSFIELD, Cauir., February 26, 1958. 
DeAR SENATOR EASTLAND: This is a plea for the passage of the Jenner bill, 
S. 2646 to curb the renegade Supreme Court. 
Kirk RAGLAND, 
Kern County Chairman of the Constitution Party. 


Troy, N. Y., February 28, 1958. 


DeaR SENATOR EASTLAND: I’m writing to let you know how much I’m in favor 
of proposed bill 8S. 2646. I feel that the Supreme Court has been exercising 
unjust power and hope it will finally be curbed. Please support S. 2646. 

Sincerely, 
THOMAS BALLARD. 


DaLias, TEx., February 26, 1958. 


Senator JAMES O. EASTLAND, 
Chairman on Internal Security Committee. 


SENATOR EASTLAND: I am greatly in favor of bill 8S. 2646 passing by a whole- 
sale landslide. It will give everyone a new lease on life and something to look 
to for future times. I am all for it. 

Sincerely, 
KATHRYN BICKHAM. 


“STRATHLEA,” 
CoLp SPRING HARBOR, 
Long Island, N. Y., March 1, 1958. 
Senator James O. EASTLAND, ° 
Senate Office Building, Washington, D.C. 

Dear Sir: Please vote for bill S. 2646 to limit the appellate jurisdiction of 
the Supreme Court in certain cases. I feel that in certain recent decisions the 
Supreme Court is usurping the power of the States. t 

Please use your influence in favor of this bill. 

Yours respectfully, 


(Mrs.) CoNsTANCE Barrow. 


Dear Sir: I urge you to pass the Senate bill No. 2646 as it is most important 
to counteract communism. 
Yours truly, 
Mrs. Frep SCHNEIDER. 


SHERMAN Oaks, CaLir., February 26, 1958. 
Senator JAMES O. EASTLAND, 
Senate Office Building, Washington, D.C. 


Detroit, MIcu. 
Senator EASTLAND, 
Washington, D.C. 
DEAR SENATOR EASTLAND: Please use your expert ability to favorably report 
S. 2646, the Jenner bill limiting the appellate jurisdiction of the Supreme Court. 
It is of utmost importance to the preservation of our Republic to curtail the 
trend of the present Supreme Court and return to Congress the rightful role 
as the sole source of national law. 
Thank you for your consideration. 
Very truly yours, 
Doriss H. Love, 
Mrs. Sterling T. Love. 


FALMOoOvTH, INp., March 1, 1958. 
The SENATE INTERNAL SEcuRITY SUBCOMMITTEE, 
Washington, D.C. 


This is to inform you that I approve of the bill Senator Jenner has introduced 
to limit the Supreme Court. This bill should be made a law for several reasons. 
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It is foolish to keep on spending billions for “foreign aid’ and allow the 
Supreme Court to continuously make decisions in favor of Communists, 
Let the Supreme Court keep within its regular functions and stop aiding 
Communists and meddling in the public schools. 
Incidentally I’m not in favor of billions for “foreign aid.” 
Very sincerely, an American and a taxpayer. 
Mrs. LUTE PARKER. 


St. Pererspure, Fia., February 26, 1958. 
Mr. EASTLAND, 
Chief Clerk of the 
Committee on Judiciary. 

It has come to our attention that the Senate bill No. 2646, introduced by 
Senator Jenner will come up for consideration. We are very much in favor 
of this bill and hope and pray that it will be passed. What the Supreme Court has 
done of late is a disgrace and a shame. We think they are Communist stooges 
and we need the proposed bill to limit their power. We love our country and 
do not want it turned of to Communists. Also the fact that the Supreme Court 
ruled in favor that bill which allows filthy literature to go through the mails, 
if you have ever seen any of this rotten stuff which comes through the mails, 
its dreadful. The passage of that bill should be rescinded. Thanking you 
to vote in favor of Senate bill 2646 we remain 

Respectfully, 
Witu1aM H. ScHEEL, 
LovuisE M. SCHEEL. 


NARBERTH, Pa., February 25, 1958. 
Senator JAMES O. EASTLAND, 
CHAIRMAN, JUDICIARY COMMITTEE, 
United States Senate, Washington, D.C. 


DeaR SENATOR EASTLAND: I do so hope your committee will vote for Senator 
Jenner’s bill (S. 2646). 

Surely, something must be done to limit the jurisdiction of the Supreme Court. 
Here we are asked to give more billions to foreign aid. More billions to enlarge 
our space program and why? 

They tell us “because we are at war (cold) with Russian communism.” 
Yet our Supreme Court doesn’t understand this, and they dare to make light 
ofit. That’s exactly what they have done. 

Also our States better soon regain some voice in their government instead of 
running to the Federal Government for answers. 

And what about repealing the 16th amendment. Anyway, please do something! 

Very truly yours, 
MARION W. Lokgp, 


(Mrs. K. 8.) 
P. 8.: My husband agees with me. 


FERRIDAY, La., February 28, 1958. 
SENATE INTERNAL SECURITY SUBCOMMITTEE, 
U.S. Senate, Washington, D. C. 


Dear SENATORS: Having followed recent news concerning the proposed Jenner 
bill to restrict the powers of the Supreme Court, I would like to take this oppor- 
tunity to express my support of this bill and my desire that your subcommittee 
is able to get some action on it. Although I am a young man, aged 26, I can still 
remember that as a student in school I was taught of the “checks and balances” of 
our Government. It seems that today a lot of people, including the President 
and the Justices of our Highest Court, feel that the Court can do no wrong. Need- 
less to say, we all make errors. But our court has made too many here recently 
and has left our country split on many issues when we need unity. It is time that 
Congress, as the chosen representatives of the people, resume their rightful place 
in our Government. 

There is no doubt in my mind that the Supreme Court has left its place as 
interpreter of the law and assumed Congress’ place as maker of laws. 


21794—58—pt. 2——-60 








978 LIMITATION OF APPELLATE JURISDICTION 


My congratulations to Senator Jenner for his courage. I have long admired 
his honesty and loyalty to our country, and this bill on his part proves to me that 
my judgment was good. 

Thank you for your time. I remain, 

Sincerely, 
AUSTIN DaAvVIs. 


In re: A proposed Amendment to S. 2646, to include false and incomplete oaths, 
in Federal Courts: 

To: Honorable James O. Eastland, Chairman, and all members of the Senate 
Judiciary Committee: 

I have sent to Hon. William E. Jenner, and am sending to your chairman, legal 
evidence relating to an actual occurrence in Federal District Court, Brattleboro, 
Vt., in the Miller cases, before Ernest W. Gibson, District Court Judge, as de- 
scribed in the photostatic copies submitted. 

It is my opinion, and I will so testify if subpenaed before your committee, 
that the historic opinion of Chief Justice John Marshall, Marbury v. Madison, 
(1 Cranch 137), though correct so far as it goes (correct as to nonjury cases), 
that it is not the law, and never has been the law, that the Constitution is 
exclusively for judges to interpret when defendants are on trial before juries. 
(It is the people’s Constitution ; not the private property of Federal judges, either 
of district courts, or the Supreme Court). 

Marbury v. Madison says this—and only this: “In some cases, then, the Consti- 
tution must be looked into by the judges.” It does not say that “only Federal 
judges may look into the Constitution ;” and furthermore, Chief Justice Marshall 
never meant for his great decision to be so misinterpreted and misapplied. 

Marbury v. Madison was a nonjury case. So, of course it was proper for 
Chief Justice Marshall to “look into the Constitution” and to interpret it as he 
did in that case. His historic decision became the law of that case; but it did not 
become the law of the land, to be so construed and applied in cases before juries. 

I assert the fundamental law of the land to be, as stated in my letter to editor, 
(sent to your chairman and Senator Jenner), that “juries must determine the 
guilt or innocence of defendants on trial before them, agreeably to the Constitu- 
tion and laws of the United States.” Not merely “agreeably to the laws of the 
United States,” which conceivably may be unconstitutional; but, “agreeably to 
both the Constitution and laws of the United States; and not repugnant to either 
the one or the other. 

It is my straight-forward claim that neither God, nor his Commandments, 
nor the Golden Rule, nor the Holy Bible, nor the Declaration of Independence, 
nor the Constitution, can legally be thrown out of court-rooms, in either Federal 
or State courts, as is now being done; but that on the contrary, each and every 
one of these divinely-inspired documents should and must be invoked constantly, 
wherever applicable, and properly should be invoked in the name of Our Lord 
and Savior, Jesus Christ. 

Therefore, I respectfully state to the Judiciary Committee, before which 
S. 2646 is now pending, that there should be an appropriate amendment to cover 
this situation, and I offer my testimony in support of this contention, at any time, 
when properly subpenaed. 

In this regard, it should be noted that “The sentinel of liberty and justice is 
the individual,” as so clearly stated and emphasized in the Federalist Papers, 
and in Bills of Rights attached to Constitutions of original States, in which the 
truism is emphasized, that each of us is “Born equally free and independent.” 
I can supply the name of two witnesses to corroborate my testimony, in addition 
to the Millers, if you care to have them. 

Respectfully, 


NED R. HARMAN. 


AMITYVILLE, N. Y., February 21, 1958. 
GENTLEMEN: After reading President Eisenhower’s message to Congress on 
foreign aid, I note he talks of Communist absorption of whole nations by sub- 
version or economic aid, yet he does nothing to stop Communist subversion in 
the United States. 


These nine unelected Supreme Court officials have run wild with their pro-Red 
decisions. 
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I worry about America first and want you to know I am heartily in favor of 
Sen. Jenner’s bill 8S. 2646 to limit the power of this Court. 

Since I cannot testify in person for the 8S. 2646 bill, I am writing in its favor. 

Any violent opposition from Communists and pro-Communists should only 
serve as a strong warning of the vital necessity for the passage of this bill. 

We have seen in Red-dominated lands the results of too much power in the 
hands of too few. 

I have written my Representative of my support of this bill. 


If the Supreme Court can’t decide who is un-American, then definitely some- 
one else should. 


Sincerely, 
Mrs. JEAN McMAHON, 


FEBRUARY 26, 1958. 
Senator JAMEs O. EASTLAND, 


Senate Office Building, 
Washington, D. C. 


Dear Srr: This is to advise you that I am in favor of Senate bill No. 2646 as 
proposed by Senator Jenner. I would also like to ask you to include S. 2646 
provisions for correcting the dangerous decision made by the Supreme Court 
weakening the Smith Act. 

I sincerely hope that you have success in passing these bills. 

Yours truly, 


(Mrs. Wm.C.) Marre HeELMBRECHT. 


Datias, Tex., February 27, 1958. 
Senator James O. EAsTLANp, 


Senate Office Building, Washington, D.C. 


Deak SENATOR: I want you to know that the bill, No. 2646, proposed by Senator 
Wm. Jenner receives much support in our city and State. 

The Supreme Court has usurped “all power’ in our Government and the 
Congress should do whatever necessary to return the Justices(?) to the very 
important function of interpreting the law instead of making it or writing new 
laws. I have always thought the legislative branches were the lawmakers 
of this land. We deplore the weakening of the Smith Act by the Supreme 
Court. Also, we resent the Supreme Court’s recent decision in the Mallory 
case. Please have provisions in the bill for correcting this dangerous power, 
which may mean the downfall of our great Government without any outside 
conspiracy. 

I have 14 grandchildren, all trying to make good citizens. Please help them 


and others in school with them. I know you will and I thank God for you and 
men like you. 


Sincerely, 
(s) Exita CHILtTon Boren. 


MARCH Ist, 1958. 
Senator JAMEs O. EASTLAND, 


Chairman, Committee on Internal Security, 
Washington, D.C. 

Dear SENATOR: When our Supreme Court (which lately has convinced voting 
American citizens that it no longer deserves the title of “Supreme Court’) takes 
such liberties with the Smith Act that lower courts are now forced to free 
notorious Communists who have already been convicted of conspiracy to teach 
and advocate the violent overthrow of our United States Government, it is time 
for voters to express their indignation and distrust of such a body of men whose 
“supreme job’ is the protection of our democracy. Now that the so-called 
Supreme Court has tied the hands of the police and our lower courts in com- 
batting “mugging” and the senseless beatings by young thugs, so that the streets 
are no longer safe for the use of peaceful citizens, in the large cities, I write 
to urge you to make provisions for correcting the danger manifested in the 
Mallory decision in that highest court’s recent rulings. 

With our top-heavy United States Government blundering in so many depart- 
ments, the time has come when we should depend on the States for handling 
matters that can best be handled Statewise. Therefore I wish to express myself 
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in favor of Senate bill No. 2646 proposed by Senator Jenner. I am in favor of 
each State’s right to regulate subversive activities. 
Yours truly, 
LypriA KARCHER 


Mrs. Davip C. Bonn, 
Radnor, Pa., February 25, 1958. 

Dear SENATOR JAMES O. EastLAND: I am writing to urge your committee to 
vote for Senator Jenner’s bill (S. 2646) which will limit the appellate jurisdiction 
of the United States Supreme Court. 

It is high time we patriots were heard! I love my country! I am alarmed 
at the actions of the Supreme Court. I am alarmed at the socialistic tendencies 
evinced by our Government in the past years. I am alarmed particularly, at 
the appalling condition of our schools! I know, because I am in the midst of 
attempting to combat a zany group of “Educationists,” who are determined to 
mold our children’s minds! The future citizenry of this United States! 

Sincerely, 
LORAINE Bonn. 


BELMONT, MASS., February 28, 1958. 
Senator JAMEs O. EASTLAND, 
Chairman, Judiciary Committee, 
Washington, D. C. 


Dear SENATOR EASTLAND: May I urge in the strongest terms I can command 
that your committee approve the bill of Senator Jenner (S. 2646) for curbing the 
appellate jurisdiction of the Supreme Court. 

The Constitution provides that all political powers belong to the legislative 
and executive branches (Federal and State). The Supreme Court, however, has 
taken to making political decisions; it has done so in every one of the cases to 
which the Jenner bill is addressed, in clear violation of the Constitution. 

If we are to retain our freedom and our way of life as we have known it, these 
inexcusable and unconstitutional acts of the Supreme Court must be halted 
immediately. Moreover, I feel the Supreme Court should be censured for acts 
they must have known were unconstitutional. 

It is high time to restore the respect of the people to those appointed to the 
Supreme Court. At present the Court has neither my confidence or respect. 

Please approve the Jenner Bill. 

Respectfully submitted. 

GEoRGE LEE VAN WYCK. 





DAMES OF THE LOYAL LEGION OF THE 
UNITED STATES OF AMERICA, 
Sarasota, Fla., February 24, 1958. 


In Support oF JENNER BILL (8S. 2646) 


Whereas, Our unique system of Government by laws, not men, in its division of 
powers gives great importance to our Federal Supreme Court, and 

Whereas, The Supreme Court must give judicial decisions, and 

Whereas, These judicial decisions become part of the supreme law of the land, 
and 

Whereas, To permit the Supreme Court to usurp the law-making powers of the 
Congress, even by writing implementing legislation, injures the basic fabric of 
our Government, as laws made by a majority of the Court with life tenure in office 
eould reduce this nation to rule by a five-man oligarchy, instead of a nation 
governed by our own Constitution, and 

Whereas, Recent decisions by the present Supreme Court were based on 
Socialistic treaties, not on Law, and said decisions encroach upon the powers of 
the Congress and are a menace to the Constitution of the United States, there- 
fore be it 

Resolved, That the National Society, Dames of the Loyal Legion of the United 
States of America, urges the Congress to endorse the principles of 8. 2646, known 
as the Jenner Bill, to limit the appellate jurisdiction of the Supreme Court. 
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Fort Worth 4, Tex., Feb. 26, 1958. 
Senator JAMES EASTLAND, 


Committee on Internal Security 
Senate Office Bldg., Washington, D. C. 
Dear SENATOR EASTLAND: In my humble opinion Resolution S. 2646 is excellent 
and needed. The Supreme Court needs to have their powers curtailed. 
Sincerely yours, 
Catherine Carlton D. O. 
CATHERINE K. Cariton D. O. 


DaALias, TeEx., February 28, 1958. 
‘Dear SENATOR EASTLAND: As a member of the Public Affairs Luncheon Club 
here in Dallas, may I urge you to please vote for Senate Bill No. 2646 as pro- 
posed by Senator Jenner. This Bill is of vast importance to our country and 
your support will be greatly appreciated. 
Sincerely, 
Mrs. I. G. THOmpPsoON. 


WAYNE, Pa., February 24, 1958. 
Senator JAMES EASTLAND, 
Chairman, Judiciary Committee, 
United States Senate, Washington, D. C. 


DeAR Mr. EASTLAND: Please urge your committee to vote for Senator Jenner’s 
bill (S. 2646) which will limit the appellate jurisdiction of the U. S. Supreme 
Court. 

Very truly yours, 
PAULINE R. FANUS, 
WirriaM E. Fanvus. 


Pao.t, PA., February 27, 1957. 
Hon. JAMES ©. EASTLAND, 
Senate Office Building, 
Washington, D.C. 
DEAR SENATOR EASTLAND: I sincerely trust that you will act favorably on 
Senator Jenner’s bill, S. 2646. 
If this Nation is to survive and be free of serious internal troubles it is neces- 
sary to preserve the Constitution and live in strict obedience to its provisions. 
Very truly yours, 


CLAUDE W. JORDAN. 


CHARLESTON, W. VA., February 27, 1958. 
Senator JaAMes O. EASTLAND, 


Senate Office Building, 
Washington, D.C. 


DeEAaR SENATOR EASTLAND: We are eager to have you know that we are strongly 
in favor of Senate bill 2646 to control the power of the Supreme Court and to 
restore traditional sovereignty to the States. We understand that the liberals 
have been screaming to high heavens against the bill but few conservatives 
have been heard from. Well there are plenty of conservatives, but we seem to 
have no pipeline out of Washington to let us know when important issues are 
coming up. We are just not so well organized as the leftwingers. We will try 
to let the conservatives know about this bill. 

Sincerely, 
Mr. and Mrs. Ross B. JouHNSTON. 


Geo. J. GLOvER COMPANY, INC, 
New Orleans 12, La., February 26, 1958. 
DEAR SENATOR EASTLAND: I understand your committee is supposed to start 
hearings on Senator Jenner’s resolution 2646 around February 12. 
I have been watching our local newspapers very carefully for anything about 
it, and I have as yet to see anything about it. So today I called Mr. Joels Tims 
of the Times-Picayune, who said he would check into it. I know him personally, 





982 LIMITATION OF APPELLATE JURISDICTION 


but that does not mean I have his beliefs, too. I feel sure if his two papers publish 
anything about it, the third paper will be forced to do it. 

Senator, I am very worried about our country. I am not a lawyer, so, frankly, 
I cannot suggest anything to write the Supreme Court, but something has to 
be done and now. I trust you and your colleagues will be able to do something 
about it. I am trying to get people down here to write our Congressmen to 
get on the ball. Thomas Jefferson said if this country were to fall, it probably 
would be because of the judiciary. 

God bless you Senator. 

I am, 

Sincerely, 


JOHN A. GLOVER. 


MARSHALL, Tex., February 27, 1958. 
Senator JAMES O. EASTLAND, 


Senate Office Building, Washington, D.C. 
DeaR SENATOR: We are interested in the hearings the Senate committee on 
internal security is holding on resolution 8. 2646. 


We thank you for your efforts. States need to have the right to regulate sub- 
versive activities. 


I favor resolution S. 2646. 
Sincerely, 


Mrs. MILLarpD Cope. 


Van Nuys, Cauir., February 28, 1958. 

Dear Senator: Today being the anniversary of Washington’s birth, we 
want to thank you for your patriotism—one of the few Senators fighting for our 
constitutional government. We are anxious that the resolution or bill Senator 
Jenner is introducing to curb the Supreme Court—the 9 black robed rascals of 
the Court. We look for you to do your part. You are chairman of the Judiciary. 
Our country is in mortal danger. It is disturbing that both our Secretary of 
State and our President have expressed an affinity for the super state. Foreign 
aid and our troops in 73 countries a manifestation of one worldism rather 
then for our defense. , No foreign aid. 

Thanks. 


C. WILLIAMS. 


Kansas Ciry, Mo., February 25, 1958. 
Senator JAMES O. EASTLAND, 


Washington, D.C. 
DEAR SENATOR EASTLAND: We endorse the Jenner bill, 8. 2646, and want to 
see it adopted. 
Sincerely, 


Dr. and Mrs. H. E. ScHoen. 


DaLLas, TEx., February 28, 1958. 
Senator JAMEs O. EASTLAND, 


Committee on Internal Security, 
Washington, D.C. 
Dr. Anson L. Clark and Col. Wann E. Hill, of the Cornell Oil Co., 4616 Green- 
ville Ave., Dallas 6, Tex., are in favor of Senate bill No. 2646, as proposed by 
Senator Jenner. 


Wann E. Hm. 


SpPoKANE, WAsH., February 28, 1958. 
Senator James O. EASTLAND, 
Washington, D. C. 


Please be advised there are 150 members of Pro America here in Spokane who 
are in accordance with the Jenner bill S. 2646 now in hearing. 


Mrs. R. W. CASTLIO,. 
President of Spokane Unit Pro America. 





10 





LIMITATION OF APPELLATE JURISDICTION 983 


Datxas, Tex., February 28, 1958. 


Hon. JAMES O. EASTLAND, 
United States Senator, 
Washington, D. C. 
Urge all possible action to pass the proposed bill No. 2646. Also urge opposi- 
tion to Supreme Court’s Mallory decision and weakening of the Smith Act. 


Mrs. Henry R. DAVIs. 


PITTSBURGH, Pa., February 25, 1958. 
Hon. JAMES O. EASTLAND, 


Senate Office Building, 
Washington, D.C. 

HONORABLE Str: It is to be hoped there will be favorable action on Senator 
Jenner’s bill to curb the Supreme Court, especially since we have a President 
that says the rulings of the Supreme Court is the law of the land. 

About 60 years ago when I studied history and the Constitution, I thought 
it was very plain that only Congress was the legislative body so the only part of 
government that could legislate law. 

Of late that former seems to have been usurped by the Supreme Court with 
disastrous results as in cases against Communists, the tying the hands of 
congressional investigating committees and the segregation decision. 

Most decisions have, in my estimation, violated the Constitution as they have 
denied the rights reserved to the States. We need a law to curb the Supreme 
Court and any President who may try to enforce their mandates by use of the 
Armed Forces. We face greater peril from within than we do from without. 

Sincerely, 
Sam H. Coriins. 


DALLAS, TEx., February 27, 1958. 
Hon. JAMES O, EASTLAND, 
Chairman, Committee on Internal Security, 
Washington, D.C. 


Dear SENATOR EASTLAND: My attention has been called to a hearing on reso- 
lution S. 2646 and I want to indicate to you as strongly as I know how my full 
approval and endorsement of each of the issues presented by resolution 8S. 2646. 

The powers of the Supreme Court must be curbed or we shall lose our liberties 
and the ideal of States rights will have vanished. 

The recent decisions of the Supreme Court have encouraged the Communists, 
the subversives, and every red element of this country to violate the law with 
impunity. 

The juries of our country have done their full duty and have convicted the 
Communists and the subversives and the lower courts have sent these enemies 
of our country to be confined in penitentiaries. The Supreme Court has turned 
them loose. This must be stopped. The power to preserve law and order and 
protect the people of the several and separate States must be returned and 
vested in the courts of our separate and respective States. 

The influence and the usefulness of the Federal Bureau of Investigation must 
be protected and preserved. The committees in the Senate and the House on 
un-American activities must be continued. Thorough and exhausting investiga- 
tions must be carried on through the Senate and the House committees to protect 
our country from our enemies. 

In my humble opinion resolution S. 2646 is just as necessary to protect the 
welfare of our country as is the missile program. What would it profit America 
if we gained supremacy in the air—in space—and lost our liberties through the 
operation of the enemies of this country protected by the decisions of the Supreme 
Court? 

The members of the Senate may not know it, but the citizens—the common 
people—are way ahead of their demand for something to be done immediately 
to curb the power of the Supreme Court to destroy this Republic. 

With every good wish for your success in your patriotic endeavor and with 
warmest personal regards. 

Sincerely, 
ALVIN M. OWSLEY. 

























































































































































































984 LIMITATION OF APPELLATE JURISDICTION 


DALLas, Tex., February 28 1958. 


DEAR SENATOR EASTLAND: Please give all your support to passing Senate Bill 
No. 2646. Weare wholehearted in favor of it. 
Sincerely, 
Mrs. Ropert L. Moore. 


Da.ias, Tex., February 27, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Committee on Internal Security, 
Washington, D.C. 

My Dear SENATOR: May I urgently request that you do everything in your 
power to successfully guide Senate bill 2646—to limit appellate jurisdiction of 
the Supreme Court in specific areas—through the hearings now in progress before 
the Internal Security Subcommittee of which you are chairman. 

Unless this session of the 85th Congress is able to place some restraint upon 
the Supreme Court, it is improbable our Nation can survive. A favorable report 
from your subcommittee is the first step. I endorse this resolution and request 
your fullest support of it. 

Respectfully, 
JAMES N. LANDRUM. 


New Yory 17, N. Y., February 27, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 

Dear SENATOR EASTLAND: Just a note to say that I am 100 percent in favor 
of the bill prepared by Senator Jenner to curb the dictatorial power assumed by 
the Supreme Court. 

Very respectfully yours, 
JouHN T. BALFE. 


DAVENPORT, Iowa, February 17, 1958. 
Senator Spessarp L. HoLLanp, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR HOLLAND: I request that this statement be filed in the records of 
the Internal Security Subcommittee. 

The Iowa State Society, National Society of the U. 8S. Daughters of 1812, 
strongly urges passage of Senate Resolution 2646, introduced by Senator William 
Jenner, a resolution to clarify the Supreme Court’s power. 

Our Government, under the U. S. Constitution, is based on a system of checks 
and balances of power of the executive, legislative, and judicial branches. In 
recent years, the Supreme Court has overstepped its authority in many ways, 
changing our Government by reinterpretation and misinterpretation, handing 
down decisions completely without legal reason and backing, taking over and 
negating the rights of the States guaranteed by the Constitution, giving aid and 
and comfort to the enemy by denying to the States their proper power to control 
subversive activities within their jurisdiction, and, in general, demonstrating the 
utter impracticality of giving such unearned and undeserved position and respect 
to men, now in the Supreme Court, who averaged only about 2 years of judicial 
experience before they were ill-advisedly thrust into this position of importance. 

If our Government is to continue as a Republic, it is essential that our laws be 
made by legislators elected by the people—not subject to mininterpretation and 
veto by the Supreme Court, who are appointed by one man, thereby giving to one 
man the potential power of a dictator. 

Smecerely yours, 
Mrs. GEeRaLp O. INMAN, 
State President, National Society, 
United States Daughters of 1812. 
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DEAR SENATOR EASTLAND: I wish that you and Senator Jenner would run for 
Vice President and President ; I believe that people are ready to vote “American” 
if given a chance. 

This is a copy of a letter sent to several Senators, by me. 

Sincerely, 
GWEN INMAN. 


: LA CRESCENTA, CALir., February 24, 1958. 
Senator JAMES O. EASTLAND, 
Senate Office Building, 
Washington 25, D.C. 


DeAR SENATOR EASTLAND AND ALL OTHER MEMBERS OF THE JUDICIARY CoM- 
MITTEE: Please uphold Senator Jenner’s bill S. 2646, to limit the jurisdiction 
of the Supreme Court. 

Lets place our Government back in the hands of, for, and by the people! 

Jenner’s bill would withdraw appellate jurisdiction from the Court in the 
following areas: 

(a) The investigative activities of Congress. 

(b) The security program of the executive branch of the Government. 

(c) State legislation against subversive activities. 

(d) Home rule over local schools. 

(e) Admission to the bar in individual States. 

This is an excellent bill and may it have the solid support of all members of 
the Judiciary Committee. 

Sincerely, 




















GERRY STONE. 


ReEseEpDA, Cauir., February 24, 1958. 
Senator J. O. EASTLAND, 


Room 424, Senate Office Building, 
Washington, D. C. 
DeAR Str: I am in favor of your bill 2646 and urge you to do everything in 
your power to put it through. 
Very truly yours, 











P. O. DwYEr. 


HeEprIcK, Iowa, February 24, 1958. 
























Senator JAMES O. EASTLAND, 
Washington, D. C. 

DEAR SENATOR: I have written Chief Justice Warren several times my objec- 
tions to his handling of the Court. 

I sincerely hope that proper consideration will be given Senator Jenner’s bill, 
S. 2646, with a view of correcting these injustices. 

I am strongly opposed to a number of decisions rendered by this Court, 
especially when dealing with Communists and labor racketeers. 

Respectfully yours. 
D. E. Breck. 


Irvine, Tex., February, 26, 1958. 
Senator JAMES O. EASTLAND, 
Committee on Internal Security, 
Washington, D. C. 


DEAR SENATOR EASTLAND: It is my understanding that hearings on Senate bill 
2646 are now in progress and I wish to express my support of the bill of Senator 
Jenner’s, which proposes to return to the States the right to regulate subversive 
activities. 

I urge that you make provisions in this bill to correct the dangerous decision 
rendered recently by the Supreme Court in the Mallory decision, which ties the 
hands of the police and courts in combating “muggings” and beatings. 

Very truly yours, 
Epitn T. STARRETT 
(Mrs.) Donald O. Starrett. 
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WHEATON, ILx., February 26, 1958. 


This is to urge continued strong support of S. 2646 to limit powers of Supreme 
Court. These usurpers must be brought back to their place in government 
designated by the Constitution. They have neither legislative or executive 
powers and must be curbed. Congress has the power to do this. Congress is 
the general manager of the Government. 

BerRTHA R. PALMER. 


CHARLOTTESVILLE, VA., February 27, 1958. 
Senator JAMES O. EASTLAND, 
Committee on Internal Security, 
Washington, D. C. 


Dear Sir: I wish to place myself on record as favoring 8S. 2646. 
Very truly yours, 
HELEN P. GLEASON. 
(Mrs. J. Emmett Gleason) 


San Fernanpo, Carir., February 26, 1958. 
Senator JAMEs O. EASTLAND, 
Washington, D.C. 
Iam a California voter, and am writing in favor of bill S. 2646 which will limit 
the appellate jurisdiction of the United States Supreme Court. 
Mrs. WALTER A. RUEFF. 


NIAGARA, W1s., February 26, 1958. 
Senator James O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 

Dear SENATOR EASTLAND: I wish to urge you to support the Jenner bill which 
is designed to curb the wild excesses of the Supreme Court. The Court’s recent 
decisions reversing lower court convictions of Communists and throwing open 
FBI and police files to almost anyone who wants to see them seem to be little short 
of insanity or worse. The best proof I know in support of the fact that those 
decisions were inimical to the best interests of the United States is the fact that 
they were praised by Communist papers and by the “liberals” and leftwingers and 
fellowtravelers. 

Let us have an end to this subversion and lawmaking by judicial decision. 

Yours truly, 
C. D. Darne, O. D. 


Nortu Hottywoon, Carir., February 25, 1958. 


As a voter, I urge support of Senator Jenner’s bill S. 2646. 
Este BERNABUCCI. 


Los ANGELES, Cauir., February 24, 1958. 
Senator James O. EASTLAND, 
Washington, D.C. 


Dear Sir: I understand that the Senate Judiciary Committee, of which you 
are chairman, has under consideration Senator Jenners’ bill S. 2646 limiting 
the powers of the Supreme Court. 

We are deeply concerned over many recent decisions by the Court which are 
giving aid and comfort to the enemy in our midst and are jeopardizing our se- 
curity. Some action to counteract this danger is desperately needed and we 
would urge that this bill may be brought to the floor for action by the Senate 
as a whole, at the earliest possible date. 

Thanking you. 

Sincerely, 
Mr. Victor L. BorcK. 
Mrs. PEARL H. Boeck. 
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GLENDALE, Mo., February 28, 1958. 
CHAIRMAN, SENATE JUDICIARY COMMITTEE, 
Senate Office Building, Washington, D.C. 
We strongly urge passage of bill S. 2646 limiting jurisdiction Supreme Court if 
Nation survives present confusion. 


Mrs. J. O. BROOKSHIRE. 


Daas, Tex., February 27, 1958. 
Hon. Jonn L. McCLetian, 


Senate Subcommittee on Internal Security, 
Senate Office Building, Washington, D.C. 


My Dear SENATOR: Unless this session of the 85th Congress is able to place 
some restraint upon the Supreme Court, it is improbable our constitutional form 
of Government can survive; therefore, I urgently request that you support Senate 
bill 2646 to the fullest in the hearings now in progress before subcommittee of 
which you are a member. A favorable report by your subcommittee is a neces- 
sary first step toward congressional approval this year. 

Respectfully, 


JAMES N. LANDRUM. 


FEBRUARY 27, 1958. 

DEAR SENATOR EASTLAND: I am in favor of bill 2646, and I deplore the weak- 
ening of the Smith Act by the Supreme Court so that the lower courts are now 
forced to free notorious Communists who already have been convicted of con- 
spiracy to teach and advocate the overthrow of the United States Government. 
I also resent the Supreme Court’s recent Mallory decision which by tying the 
hands of the police and the courts in combating “muggings” and senseless beat- 
ings by young thugs, already has made it dangerous for peaceful citizens to 
walk the streets in some of our larger cities. Please include in bill 2646 provi- 
sions for correcting this dangerous decision. 

Sincerely, 


Mrs. C. F. Hawn. 


DALLAS, Tex., February 25, 1958. 
DeaR SENATOR EASTLAND: Just a note to say that I am definitely in favor 
of Senate bill 2646 as proposed by Senator Jenner concerning subversives. 
I wish that in the bill you would do something about the Mallory decision 
and see if you can correct this situation. 
Though I live in Texas and cannot vote for you, I am a great admirer of yours. 
Sincerely, 


Mrs. Ross MADOLE. 


BALTIMORE, Mp., February 25, 1958. 
SENATOR BASTLAND: I strongly urge the enactment into law of the Jenner 
Bill, S. 2646 being currently heard in committee. Throngh a series of deci- 
sions of the Supreme Court Americans are shocked to find such decisions 
strongly helpful to Communists and fellow-travelers. This dangerous trend 
must be stopped. I wish you Godspeed. 
Very truly yours, 


(Mrs.) Froyp Saxton. 


KIMBERLY, IDAHO, February 23, 1958. 
Senator James O. EASTLAND, 
Washington, D.C. 


Dear Mr. EASTLAND: I wish to state that I am in complete favor of Senator 
Jenner’s bill S. 2646 to limit the Supreme Court’s power of dealing out eom- 
munistie rulings against loyal Americans. 

Please use all your influence to get it passed. 

Most of my neighbors here want it passed but it’s hard to get people to write 
for needed legislation until things get so bad they can hardly be corrected. 

Yours for America, 


M. R. BRANT. 











988 LIMITATION OF APPELLATE JURISDICTION 


NATIONAL Soorety, DAUGHTERS OF THE REVOLUTION, 
February 27, 1958. 
Senator JAMEs O. EASTLAND, 
Washington, D. C. 


We, the undersigned, familiar with Senate Bill 8S. 2646 calling for restriction 
of the appellate jurisdiction of the Supreme Court in respect to State legisla- 
tures, local school bodies, the State bar associations, the Executive Branch of 
our Government, and the United States Congress; and thoroughly dismayed by 
the extent to which the Supreme Court in the past 3 years has destroyed the 
structures built by the people to protect themselves against the worldwide 
conspiracy of atheistic communism and by the chaos resulting therefrom in the 
Executive Branch, in Congress, in the Judiciary, and among our citizens; and 
aware that our Constitution gives to Congress, not only the full and unchal- 
lengeable power, but also the responsibility to regulate, by law, the appellate 
jurisdiction of the Supreme Court; hereby petition your committee on the Ju- 
diciary to take speedy affirmative action upon S. 2646. 


Doris B. Kent, 
(Mrs.) FRANK D. KENT. 
Edgewood, R. I. 


Syi~MarR, Catir., February 26, 1958. 
Senator JamMEs O. EASTLAND, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR EASTLAND: I sincerely urge your committee’s favorable action 
on Senate bill 2646, introduced by Senator William Jenner. 
This bill is needed to protect the rights of patriotic American citizens. 
Let’s put a stop to a further succession of “Red Mondays.” 
Most sincerely, 


Mary S. STONNEGER. 


INDEPENDENT FARMERS OF INDIANA, INC., 
Albion, Ind., February 24, 1958. 
Senator James O. EASTLAND, 
Senate Office Building, Washington, D.C. 


Dear Mr. EASTLAND: We would like to ask the Members of Congress to support 
Senate bill 2646. It is indeed tragic that we have allowed ourselves to drift 
into a position which makes this bill necessary. 

Under the Constitution, Congress is given the duty of making the laws, and it 
is of vital importance that it retain these powers, and it has the right and duty 
to check the Supreme Court from assuming runaway authority. In view of 
the recent decisions of the Supreme Court on the issue of Communist subversion, 
the Congress must act to forbid the Court to review the validity of any con- 
gressional committee action, any executive security measures, the antisubversive 
measures of any State or education body, and any State regulations on admission 
to the bar. 

The bloated civil service is a fertile field for subversion. These subversives 
have been protected by the action of the Supreme Court. The sovereignty of 
the States is in jeopardy. If the States lose their power to deal with subversive 
actions, the very foundations of the Republic will be sacrificed. To deny the 
States the authority to control subversive activities within its teaching body 
will eventually and most surely destroy America as set forth in the Declaration 
of Independence and the Constitution. 

Let us abide by the Constitution, first, last, and always. 

Sincerely yours, 
ETHAN STANGLAND. 


Sr. Pererssure, Fria. 
Senator JAmMEs O. EASTLAND, 
Senate Office Building, Washington, D. C. 


Dear Str: Re S. bill 2646. Please get it out of committee and vote for it 
immediately. Let’s try to stop the “bad things” that are happening. 
Sincerely, 
AGNES DvuGGAN. 
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Sr. Pererssure, Fua., February 34, 1958. 
Senator James O. EAsTLANp, 
Senate Office Building, Washington, D.C. 

Dear SENATOR EaStLanp: It would be very fine if you would pass bill S. 2646 
and get it out on the floor of the Senate. 

Something must be done to limit the appellate jurisdiction of the United States 
Supreme Court, in respect to State legislatures, local school bodies, State bar 
associations, the executive branch of our Government, and the United States 
Congress. 

Most respectfully, 
CATHERINE M. Byrnes. 


Bewiport, N. Y., February 24, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Senate Judiciary Committee, 
Washington, D. C. 


Dear Mr. CHAIRMAN: We wish to express our sincere and considered approval 
of Senator Jenner’s bill (S. 2646) to limit the jurisdiction of the Supreme Court. 
Truly patriotic Americans decry many of the recent Supreme Court decisions, 
many of which serve to strip our country of the ability to protect itself against 
subversives. 

We understand that Senator Jenner’s bill would take away from the Supreme 
Court appeal power concerning: Congressional investigations, the Security 
program of the Executive Branch, State laws against subversive activities, home 
rule over local schools, admission to the bar in individual States. 

We must have such a bill to protect our democracy. 

Yours truly, 
(Mrs. W. A.) Ina H. Tinirmenast. 
W. A, TILLINGHAST. 


WESTFIELD, Mass., February 24, 1958. 

DeaR SENATOR EASTLAND: I consider the bill S. 2646, now before your Com- 
mittee, as the most important bill to come before the Congress this year. 

If it passes, Congress can once more proceed to act under the Constitution, 
knowing that the Supreme Court can never again enact so-called laws and make 
them stick. 

I have sent copies of this letter to five papers, that I know will print an anti- 
Communist letter, not including the New York Times. 

Sincerely, 
B. A. PRINCE. 


FEBRUARY 24, 1958. 
To the Editor of the 

Str: There soon begins a battle in the Senate as important as any that our 
country has faced since its existence as a Republic. 

In it every Senator will have to stand up and be counted. He will have to 
fly his true colors—the flag of the United States, the Hammer and Sickle, the 
flag of the United Nations, or just plain rubber-stampers and me-tooers. 

It is a fight to determine whether we as a people, with a cherished heritage, 
and occupying a proud position before the world, will continue to exist, or 
whether the Declaration of Independence and our Constitution will be scrapped. 

I refer to Senator Jenner’s bill (S. 2646) intended to take back from the 
Supreme Court the power it has so brazenly usurped, with no hindrance from the 
President, and return the Constitution and the Congress to the rightful position 
they once oceupied. 

If there are enough traitors and cowards in the Senate to defeat this bill, 
then the Supreme Court can reign unhindered, aided and abetted by the 
Communists and those hidden traitors in the Government. 

If you care enough, write your two Senators and tell them to vote for this bill. 


B. H. PRINCE. 
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UPLAND, CALIF. 
Senator JAMES EASTLAND, 
United States Senate, Washington, D. C. 


Dear Srr: My husband and I urge your approval of Senator Jenner’s Dill, 
S. 2646, limiting the power of the Supreme Court. 
Mr. AND Mrs. J. Davin PrIcE, 


Ever-Dry Corp., 
Los Angeles 65, Calif., February 22, 1958. 
Hon. JAMES O. EASTLAND, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: If it will serve any purpose, I will undertake to 
get you any stipulated number of signatures of registered voters of all parties, 
endorsing the sentiments as expressed herein by this writer. 

The revulsion against the Supreme Court, as it tears apart one bulwark 
after another of our defense against communism is universal here in this 
State which bows its head in shame over Warren and his open defiance of 
ethics, law and patriotism. 

This man had no business upon any bench, let alone that of the Supreme 
Court, and this fact was well known to the legal fraternity of California when 
it feared and finally was shocked by the shameless appointment. In that one 
act, the realization came to many of us that Eisenhower, regardless of the grin 
and the platitudes, was woefully miscast as President of the United States. 

Senator Jenner’s 8. 2646 is earnestly approved, and our surging hope is that 
your committee will do its utmost to secure presentation and quick passage. 

Respectfully, 
W. R. FAWCETT. 


SanTA Barpara, Carir., February 25, 1958. 
Senator JAMES O. EASTLAND, 
Senate Office Building, Washington, D.C. 
Santa Barbara Unit, California Chapter of National Association of Pro-America 
heartily endorses Senator Jenner’s bill S. 2646. Urge your committee recommend 
passage. This bill falls within our resolution passed October 1957. 


Mrs. D. C. REYNOLDS, 
Legislative Chairman. 


La Jouua, Carir., February 25, 1958 
Senator JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
United States Senate, Washington, D.C. 


Urge strong support of Jenner bill limiting the appellate jurisdiction of the 
Supreme Court in certain cases. Best regards. 
Mrs. EvIzABetTu G. EARLE. 


PLYMOUTH MEETING, Pa. 


Dear SENATOR EASTLAND: Below is copy of a letter I am mailing to the editors 
of at least three local newspapers, the Philadelphia Evening Bulletin and the 
Inquirer and the Norristown Times Herald. 

FEBRUARY 25, 1958. 

The Judiciary Committee of the United States Senate is now holding hearings on 
Senate bill 2646. 

The committee chairman has stated that “Senate bill 2646 will go far to over- 
come much of the damage done by recent Supreme Court decisions—decisions 
(I might add) which have made a shambles of our defenses against subversion in 
these five fields : 

(1) The investigative activities of Congress; (2) the security program of the 
executive branch; (3) State legislation against subversive activities; (4) home 
rule over local schools; (5) admission to the bar in individual States. 

Since the hearings will end early in March, it is essential that everyone who 
wishes to help to protect the United States against subversion should write im- 
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members to recommend to the full Senate that Senate bill 2646 be passed. 
The committee’s address is Senate Office Building, Washington 25, D. C. 
Sincerely yours, 
HELEN PAYSON CORSON. 


BALTIMORE, Mp., February 20, 1958. 
Hon. JAMES O. EASTLAND, Chairman, 
Senate Judiciary Committee, 
Senate Office Building, 
Washington, D. C. 
DEAR SENATOR EASTLAND: Being unable to attend the hearings on Senate bill 
S. 2646, I hereby request you and your Committee to take speedy action calling 
for restriction of the appellate jurisdiction of the Supreme Court with respect 
to the Executive Branch of our Government, the United States Congress, State 
legislatures, local school bodies and State bar associations. 
Respectfully yours, 
CAMILLA SS. CooLAHAN. 


WAYNE, Pa. 
Senator JAMES QO. EASTLAND, 
Chairman, Judiciary Committee, 
United States Senate, 
Washington, D. C. 


Dear Sir: I urge you to vote for Senator Jenners’ bill (S. 2646) which would 
withdraw appellate jurisdiction from the court in the following areas: 

1. Investigative activities of Congress; 2. Security program of the Executive 
branch of the Government; 3. State legislation against subversive activities; 
4. Home rule over local schools; 5. Admission to the bar in individual States. 

Our Supreme Court is getting out of hand. 

Sincerely, 









RENEE T. NoRRIS. 


Fort Worth, Tex., February 23, 1958. 
Senator JAMES O. EASTLAND, 
Washington, D. C. 


DEAR SENATOR EASTLAND: We sincerely approve the Senate resolution designed 
to redefine the duties of the Supreme Court. 

Recent decisions of the Supreme Court have greatly endangered the safety 
and security of our Nation, and we surely hope you can restrict their authority. 

We would also like to see the term of office of the Justices be either reduced 
or that they be subject to reconfirmation every 4 to 6 years. They have gone 
hog wild. 

Yours truly, 
Mrs. T. B. Harr. 

T. B. Harr. 


Santa Monica, Catir., February 23, 1598. 
Senator JaMEs O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 


HONORABLE Str: Please count our names in support of Senator Jenner’s bill, 
8. 2646, limiting the powers of the Supreme Court. It is a good bill and one 
that is badly needed now that we seem to have a packed Court. 

Many of us in the coming elections are thinking of voting out of office every 
one that is running for re-election no matter what party they belong to. 

Perhaps in this way we can in time go back to the wise law of “minding our 
own business and stop meddling in other countries’ and peoples’ business.” Until 
the first World War and our meddling we were a strong Nation and an honorable 
one. The change has resulted in just the opposite since then. 

No nations can be divided all over the world and remain strong or honorable. 

Yours for a strong America. 

Sincerely yours, 
SHEILA MARTIN, 
MAvDE E. Martin. 


mediately to the Judiciary Committee of the United States Senate and ask its 
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Detroit, Micu., February 24, 1958. 
Senator JAMES EASTLAND, 
Washington, D.C. 
Dear Sir: We would like to see a return to Constitutional Government in 
Washington. 
The following should be acted upon favorably: Senate bill No. 2646; H. J. 
Res. 355. 
We hope you will give these bills your whole-hearted support. 
Very truly yours, 
, Paut V. Funk. 


West ORANGE, N. J., February 25, 1598. 
Senator JAMES O. EASTLAND. 
HONORABLE Sir: Please get the Jenner bill out of committee, on floor of the 
Senate, and vote for it affirmatively, immediately. Be sure to pass S. 2646. 
Thank you. 
Respectfully yours, 


JANE BARTON. 


AMARILLO, TEx., February 25, 1958. 
Senator JAmes O. EASTLAND, 


Washington, D. C. 


DEAR SENATOR EASTLAND: We understand that the Senate Committee on In- 
ternal Security, of which you are Chairman, is holding hearings on the Jenner 
Resolution, 8. 2646. We earnestly urge you not to let this resolution die in the 
committee. 

Also, we believe that recent decisions of the Supreme Court have vitally 
endangered our internal security, and, in this connection, would like to suggest 
an amendment to the resolution to include legislation that would nullify the 
Mallory decision. 

We hope and trust your committee may be able to place the Jenner resolution 
before the Congress. 

Very sincerely, 
Mr. AND Mrs. C. V. Woo_LEY. 


PHOENIX, Ariz., February 21, 1958. 
Hon. JAMES O. EASTLAND, 


Washington, D.C. 
Dear SENATOR EASTLAND: It has been brought to our attention that S. 2646 
is to be considered by your committee in the near future. 
We very much hope that you will do your utmost to have it favorably reported 


and use your powerful influence to assist in its passage on the floor of the 
Senate. 


Respectfully yours, 
ANNA P. Kopta 
Mrs. Emry Kopta. 


FLORAL Park Post No. 334, 
Floral Park, N. Y., February 25, 1958. 
Re Senate Bill 2646, To Limit Appellate Jurisdiction of the Supreme Court 
Hon. James O. EASTLAND, 
Chairman, Internal Security Subcommittee, 
Washington, D. C. 


Dear SENATOR EASTLAND: In connection with the hearings on the above num- 
bered bill, we are enclosing herewith copy of letters addressed to Senators 
Jenner, Ives, and Javits and Congressman Derounian concerning same. 

Respectfully yours, 
Donat A. Donovan, 
Americanism Officer. 
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FLORAL ParRK Post No. 334, 
Floral Park, N. Y., February 24, 1958. 


Re Senate Bill 2646, To Limit Appellate Jurisdiction of the Supreme Court. 


Hon. WILLIAM E. JENNER, 
Washington, D.C. 


DEAR SENATOR JENNER: At the last regular meeting of our post, a motion was 
unanimously adopted authorizing me to write you and the Senators and Congress- 
man of our area concerning the above numbered bill. 

We should like to record our congratulations to you personally and our ap- 
proval of the bill you have introduced. Like you, we have been increasingly 
shocked and dismayed by the decisions rendered by the Supreme Court concerning 
our national security. We feel the trial courts are in the best position to see, 
hear, and evaluate the evidence in such cases and believe that their findings 
should not be tossed aside by modernistic and tortured interpretations of the 
first and fifth amendments or by other novel legalistic conclusions, which evidence 
a total disregard for the safety of our country and, at the same time, an irra- 
tional interest in safeguarding the Communist enemy within our borders. 

We enclose a copy of letters which we have mailed to Senators Ives and Javits 
and Congressman Derounian urging the support of your bill. 

Respectfully yours, 
Donat A, DONOVAN, 
Americanism Officer. 


FLORAL PARK Post No. 334, 
Floral Park, N. Y., February 24, 1958. 


Re Senate bill 2646, To Limit Appellate Jurisdiction of the Supreme Court. 


Hon. STEVEN B. DEROUNIAN, 
Washington, D.C. 


DEAR CONGRESSMAN DEROUNIAN: I have been authorized by our post to write 
you and our other representatives expressing our approval of the above-numbered 
bill. 

We enclose a copy of a letter addressed to Hon. William E. Jenner, sponsor of 
this bill, and believe it adequately indicates our regard for it. 

We understand that hearings on this bill are now taking place. We urge your 
support in putting the same into law. We should like to have your comments 
on the proposed legislation. 

Respectfully yours, 
Donat A. DONOVAN, 
Americanism O ficer. 


Ray-O-Vac Co., 
Madison 10, Wis., February 25, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington 25, D.C. 

DEAR SENATOR EASTLAND: John Gates, the last editor of the Communist Party 
organ, the Daily Worker, in addressing some 500 students at the University of 
Wisconsin on February 23, said that the House Un-American Activities Committee 
is a “greater threat” to America than is the Communist Party. 

It is needless for me to add that this Nation is desperately in need of the legis- 
lation contained in S. 2646. I am very much concerned about the future of our 
country when reasonable precautions cannot be taken to protect it from sabo- 
teurs and subversive organizations. If the citizens of this Nation understood the 
importance of S. 2646, I am sure that your committee and the entire Congress 
would be swamped with requests to support and enact this bill into law. 

Sincerely yours, 
L. K. POLLARD, 
Assistant to the President. 


21794—58——-61 
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Kansas Cry, Mo., February 24, 1958. 
Dear SENATOR: Hereabouts we are much opposed to recent Supreme Court 
decisions. How can we displace the Justices who would annul States rights? 
We favor passage of the Jenner resolution, S. 2646. 
Very truly, 


Jay H. Woo.pripce. 


RANDALLSTOWN, Mp., February 25, 1958. 
DEAR SENATOR EASTLAND: We are very much in favor of the Jenner bill, 8. 
2646. Please do everything in your power to bring it into effect. 
Sincerely yours, 


Mrs. N. F. Gorsucn. 


Datxas, Tex., February 25, 1958. 
Hon. JAmMEs O. EASTLAND, 
Chairman, Senate Committee on Internal Security, 
Washington, D.C. 

My Dear SeNaAtoR: Urgent local business prevented my requesting the 
opportunity to appear before the Senate Internal Security Subcommittee pres- 
ently holding hearings on Senate bill 2646—to limit appellate jurisdiction of 
the Supreme Court in specified areas, but I respectfully request that you support 
this resolution to the fullest. 

It is imperative for Congress to enact legislation that will redefine the powers 


and limitations of the Supreme Court and to return to the States their sovereign 
rights. 


Respectfully, 
NEELY G. LANDRUM. 


DALLAS 2, Tex., February 24, 1958. 
Senator James O. HASTLAND, 


Committee on Internal Security, 
Senate Office Building, Washington, D.C. 

Dear SENATOR: We are heartily in favor of resolution S. 2646. 

We feel that the Supreme Court has been ill advised on many of their recent 
decisions which have prevented departments of the Government and the States 
from protecting themselves against subversion and common criminals. 

We feel that the will of the people should not be thwarted by any small judicial 
group who seem unable to interpret the Constitution as it was written for the 
best interest of the country. 

Thank you for the great work you are doing in preserving our way of life. 

Sincerely, 
JoHN W. Mayo. 
Mrs. JoHN W. Mayo. 


DorcHESTER, MAss., February 22, 1958. 
Dear SENATOR EASTLAND: I am very much interested in the Jenner bill 
(S. 2646) to limit the jurisdiction of the Supreme Court. I sincerely pray 
that it will be passed. 
Sincerely yours, 


M. MARIE BARBER. 


McKEAN, Pa., February 18, 1958. 
Hon. JAMES EASTLAND, 
Washington, D.C. 


My Dear SENATOR EastLaNp: So many of us are very much concerned about 
recent decisions of the Supreme Court which will destroy our constitutional 
Government by depriving the individual States of their sovereign rights, and 
which will also destroy the legal means set up by the Congress of the United 
States for our internal security against the Communist conspiracy. 

We agree with Hon. James F. Byrnes, of Seuth Carolina, who has made the 
public statement, “The Supreme Court must be curbed.” 
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Therefore, we beg that you, as chairman of the Judiciary Committee of the 
Senate, hasten the release of Senator Jenner's bill for debate and passage (we 
hope), as the best measure so far begun for the purpose of curbing the Supreme 
Court’s seizure of lawmaking powers which belong to the Congress and to the 
individual States. 

My family and my friends join me in this petition. 

Very respectfully yours, 


Mrs. EpwIn P. VoGEL. 


MONTEBELLO, OALir., February 25, 1958. 
Senator JAmMEs O. EASTLAND, 


Internal Security Subcommittee, 
United States Senate, Washington, D.C. 


HONORABLE Sir: I wish to recommend to you that all consideration be given 
for the passage of Senate bill 2646 to limit the jurisdiction of the Supreme 
Court by the withdrawal of its appellate jurisdiction. 

It is not in accord with the American way of life for our loeal and daily 
activities to be upset by the decisions of the Supreme Court. 


When a high body as the Supreme Court abuses its power and rights, it should 
be curtailed. 


Sincerely, 
RutTH M. SNYDER. 


Van Nuys, Cauir., February 26, 1958. 

Dear SENATOR: It is imperative that the Jenner bill S. 2646 passed in order 
to protect our constitutional rights from the evils of the Supreme Court. 

The United States Supreme Court has emasculated the power of the United 
States to protect itself from Communist subversion. The curtain is indeed 
closing: it will have closed entirely upon the freedom of this country if this 
judicial license to communism is not promptly eanceled. I hope that Congress 
will not take this judicial challenge “lying down” we are praying hard, looking 
to you for help. 


J. C. WILLIAMS. 





SoutH MIppLesBoro, Mass., February 20, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Judiciary Committee, 
Washington, D. C. 


Dear SENATOR EASTLAND: The Cape Cod branch of the Massachusetts Com- 
mittees of Correspondence, an affiliate of the American Coalition of Patriotic 
Societies, asks that this statement be made a part of the hearings on 8. 2646. 

Our members demand that §. 2646, “to limit the appellate jurisdiction of the 
Supreme Court in certain cases” by amending ‘chapter 81 of title 28 of the 
United States Code” by adding a new section S. 1258, be approved by the Ju- 
diciary and enacted by the Congress of the United States. 

We also support the resolution which requests impeachment of six members 
of the United States Supreme Court as adopted by the General Assembly of 
Georgia, February 22, 1957. 

Respectfully yours, 
Lucy BRALEY Sisson, 
Chairman, Cape Cod Branch, 
Massachusetts Committees of Correspondence. 


NORRISTOWN, Pa. 
Senate Judiciary Committee. 


Dear Sirs: Will you please act promptly to pass Senate bill 2646. This bill 
is very important to we citizens and future appeals. 
Respectfully, 


ETHEL M. TEMPLETON. 
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Daas, Tex., February 27, 1958. 
Senator JamEs O. EasTLanp, 
Senate Office Building, Washington, D. C. 


We urge passage of 8. 2646 proposed by Senator Jenner. We deplore weak- 
ening of the Smith Act, please include provisions in S. 2646 to correct recent 
dangerous decisions of Supreme Court. 


Mr. AND Mrs. Curis R. Bricur. 


Arcapia, Cauir., February 27, 1958. 
Senator JAmMEs O. EASTLAND, 
Senate Office Building, Washington, D. C. 


Foothill towns unit of pro America endorses S. 2646 and urges quick passage. 
Mrs. E. A. HEIss. 


St. Louis, Mo., February 24, 1958. 
Senator James O. EASTLAND, 
Senate Committee on Internal Security, 
United States Senate, Washington, D.C. 


DeaR SENATOR: I am heartily in favor of Resolution S. 2646. I am greatly 
concerned with some of the recent decisions of the Supreme Court. 

The decision weakening the Smith Act. The decision of segregation (which 
should be called the decision authorizing mongrelization, and mongrelization is 
far more dangerous to the future.welfare of the United States than Commu- 
nism), and the Mallory decision which weakens the power of the police to pro- 
tect us from thu. 

These decisions must be reversed and Resolution S. 2646 should include curbs 
on all three of the above-named decisions. Congress is to make our laws, not 
the Supreme Court. 

More publicity should be given this resolution and its importance to the 
American people should be stressed. 

We are sick and tired of the toadies in the Supreme Court and the Congress 
who constantly bleat the necessity of playing up to the Negro, the European 
and some God forsaken outfit in God knows where. There is nothing to win 
against Communism if we lose our integrity in the process. 

Let us get Resolution S. 2646 on the books and end the reign of the toadies. 

Sincerely yours, 
. G. A. GANTz. 


NORTHRIDGE, CALir., February 27, 1958, 
Senator J. O. EASTLAND, 
Senate Office Building, Washington, D. C. 

Strongly urge favorable action on S. 2646. We have long felt the Supreme 
Court has far outstripped intent of its constitutional authority. The destruction 
of congressional and states rights by judicial action is a matter of the deepest 
concern to us and all other patriotic Americans. 

Mr. AND Mrs. Rospert FAvuvRE. 


Datxas, Tex., February 27, 1958. 
Senator James O. EASTLAND, 
Senate Office Building, Washington, D. C. 
Let us hope that Senate bill No. 2646 can be passed. We are astounded at the 
happenings in our capital. 
Sincerely, 
OrEIL K. BOATWRIGHT. 
C,. RENE BoATtTWRIGHT. 
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Houston 25, Tex., February 22, 1958. 
Senator James O. EASTLAND, 


Senate Office Building, 
Washington 25, D. C. 


Dear Senator Eastianp: I am writing to ask you to encourage the passage of 
Senator William E. Jenner’s Bill S. 2446. The bill which would curb the power 
of the Supreme Court. 


Faithfully yours, 
Mrs. J. W. TEAGUE. 


DALLAS 5, 'Tex., February 25, 1958. 
Resolution $2646 


Senator JAMEs O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D. C. 


DEAR Mr. EastLanp: I definitely am in support of Resolution 82646 and would 
deeply appreciate your support of this bill now in committee. 
It is time that someone redefines the power of the Supreme Court. 
Yours very truly, 


A. C. HAMILTON, Jr. 


Datxas, Tex., February 21, 1958. 


Dear SENATOR EASTLAND: Please add my name to the list of those interested 
in the Jenner bill, Resolution 82646. I hope the resolution is reported favorably 
from your committee. 

Sincerely yours, 
(Mrs.) Lorarne C, OAKES. 


DEARBORN, MicH., February 23, 1958. 
Senator JAMES EASTLAND, 


Senate Office Building, 
Washington, D. C. 


DeaR SENATOR EASTLAND: I understand the Internal Security Subcommittee 
is holding hearings on S. 2646. Will you please convey to the committee my 
desire that this bill be reported on favorably to the Senate? I have been enraged 
at the rulings being handed down by the Supreme Court. S. 2646, to limit the 
appellate jurisdiction of the Supreme Court in certain cases, would overcome 
some of the damage done by the ‘Red Monday” decisions. 

Senator, the propaganda program being ’foisted on the American public, in 
favor of Foreign Aid, GATT, and trade with Red China is an outrage. It is 
coming from the infamous Foreign Policy Association, Dept. of State, Dept. of 
Commerce and the White House. I have never seen a program so well organized 
from the top down to my little local library. The discussion leader of the 
Foreign Policy Great Decisions program at our library had a State Dept. briefing 
sheet in her hand. We are on the brink of World Government and disaster. 
Can nothing be done, or do people like myself just pray for a martyr’s grave? 

Very sincerely yours, 
Mrs. J. W. Mason. 


. ASHLAND, VA., February 26, 1958. 
Hon. JAMES EASTLAND, 
United States Senate, 


Washington, D. C. 


Deak SENATOR EASTLAND: I believe my respected friend Judge William Old 
spoke before your committee today in approbation of Senator Jenner’s bill to 
eurb the Supreme Court and it is certainly to be hoped that brakes of some 
fashion may be put on this department of our Government, for unless the present 
composition of this Court can be curbed we shall arrive at the end of consti- 
tutional government ahead of schedule. 
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I know that you are doing everything possible to hold the line and our Virginia 
people are very grateful to you and your colleagues of like thought and mind. 
I am sorry I did not have the pleasure of seeing more of you when I was in 
Jackson in December and hope before too long to have the opportunity to know 
you better. 

Again thanking you for what you have done and are doing for the real 
Americans and with every good wish, I am, 
Ever sincerely, 


LANCE PHILLIPS. 


WHEATON, ILL., February 28, 1958. 

This is to urge support of S. 2646 to limit the activities of the Supreme 
Court—and bind them to their constitutional duties. These usurpers must be 
brought back to the duties included in their oath of office. They should be im- 
peached for the aid and comfort they give to the Nation’s enemies. 


BerRTHA R. PALMER. 


Dr. C. D. DARNE, 
Niagara, Wis., February 26, 1958. 


SENATE SUBCOMMITTEE ON INTERNAL SECURITY, 
Washington, D. C. 


Dear Mr. CyHatRMAN: I understand you are now considering the Jenner bill 
which would curb the Supreme Court. The Supreme Court in its recent deci- 
sions has clearly shown that such curbs are desperately needed. Their decisions 
reversing lower court convictions of Communists and making the Nation safe for 
Communist subversion can only be good for the Communists. Best evidence 
in support of that statement is that the Communist papers and the left-wing 
“liberals” praised the court for its actions. 

Please, I beg you, act favorably on the Jenner bill. 

Yours truly, 


C. D. DaRng, O. D. 


Str. Pererspure, Fua., February 26, 1958. 
Hon. JAMEs O. EASTLAND, Chairman, 
Senate Judiciary Committee, 
Senate Office Building, 

Washington, D. C. 


Deak Srr: Am very anxious for you to pass bill No. S. 2646, limiting the appel- 
late jurisdiction of the United States Supreme Court in respect to State legisla- 
tures, local school bodies, State bar associations, the Executive branch of our 
Government, and the United States Congress, and get it out on the floor of the 
Senate. Will you please do all in your power to accomplish this? 

Very truly yours, 


Marvin A. JACKSON. 


Repwoop Orry, Cauir., February 26, 1958. 
Hon. JAmes O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D. C. 


Drar Str: My wife and I have been alarmed through many months by the 
decisions of the Supreme Court, which by blocking the proper prosecution of 
Communist offenders, give aid and support to the enemies of our laws and 
institutions. 

Second, a long series of decisions gives a force and meaning to certain amend- 
ments to the constitution contrary to the intent of their authors and the Con- 
gressmen who voted for their enactment. 

Third, some of these decisions constitute, not judicial interpretation, but rather 
judicial legislation, therefore invasions of the legislative field. I believe that 
these decisions require action by the Congress. 

For the correction of these matters we wish to commend the Jenner bill now 
under consideration by your committee.— (82646). 

Yours truly, 


2 


Henry S. DAvIpDsoN. 
Iva B. DAvipson. 
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. QuIncy, Mass., February 21, 1958. 
Chairman JAMEs O. EASTLAND, 


Judiciary Committee, 
Senate Office Building, Washington, D. C. 


DeAR CHAIRMAN EastLanp: The Quincy Chapter of the Massachusetts Com- 
mittees of Correspondence, an affiliate of the American Coalition of Patriotic 
Societies, demand approval and enactment of 8S. 2646, Senator Jenner’s bill “to 
limit the appellate jurisdiction of the Supreme Court” in regard to the “investi- 
gative functions of the Congress, the security program of the executive branch 
of the Federal Government, State antisubversive legislation, and the admission 
of persons to the practice of law within individual States.” 

Since we cannot be present at the hearings, we request that you make this 
statement a part of the record favoring enactment of S. 2646 in the subcommittee 
and Judiciary Committee hearings. 

We further demand that impeachment proceedings be instituted against Su- 
preme Court members for their un-American deeisions—as George Washington 
said: “Let only Americans stand guard” over our beloved Republic. 

Respectfully yours, R 
CATHERINE BUERHAUS, 
Chairman, Quincy Chapter, Massachusetts Committees of Correspondence. 


St. Davips, PA., February 28, 1958. 
Senator JAmMeEs O. EASTLAND, 


Chairman, Judiciary Committee, 
United States Senate, Washington, D.C. 
We urge your committee to vote in favor of Senator Jenner’s bill (S. 2646) 
limiting the appellate jurisdiction of the United States Supreme Court. 
Passage of this bill would give a big lift to millions of Americans, particu- 


larly those who no longer have any confidence in the United States Supreme 
Court. 


Very truly yours, 


Emerson R. Hassrick. 
MARIANNA K,. HASSRICK. 


MERCED, CALIF. 
Senator James O. EASTLAND, 


Chairman, Judiciary Committee, 
Washington, D.C. 

Dear SENATOR EASTLAND: We are in favor of Senator Jenner’s bill (S. 2646) 
to limit the jurisdiction of the Supreme Court. It is an insult to our Congress- 
men to permit the Supreme Court to review and nullify their investigations. 
The FBI has been rendered useless by the Supreme Court. States should be 
allowed to prosecute their subversives as that power was not given to the Fed- 
eral Government by our Constitution. We wish to control our own schools. 
We do not want the 6 cents passed back from each tax dollar as Federal aid 
to our schools. 


Please don’t water this bill down so that the final law will have no power. 
Yours truly, 
BH. Lurena SiscHo, 
President, East Side Republican Women. 





DALLAS, TEX. 
Senator James O. EASTLAND, 


Committee on Internal Security, 
Senate Office Building, Washington, D.C. 


Dear Sir: I trust that the hearings now being held on Senate bill 2646, pro- 
posed by Senator Jenner, will be much more successful than others that have 
gotten nowhere. State Government can often do things more quickly and more 
effectively than the Federal Government if they are given a chance to do so. 

The Supreme Court has made some dangerous decisions and I hope Senator 
Jenner’s bill can be taken care of. 

Respectfully yours, 
Mrs. R. S. McFArRLAND. 
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NORMAN, OKLA., February 27, 1958. 


Hon. SENATOR JAMES O. EASTLAND, 
Washington, D. 0. 

Dear SENATOR EASTLAND: This is to cast my vote as a grass-root American 
for the Jenner bill, 8S. 2646, which I believe is in the Senate Judiciary Committee 
at present. I feel you will use your influence to get a favorable action on it. 
If something isn’t done to stop the Supreme Court our States rights will fall, 
and that means the fall of our freedoms and rights as American citizens. 
Thanks. 

Sincerely, 
Mrs. J. C. CLAPHAM. 


CHEROKEE, TEx., February 27, 1958. 
Senator James O. EASTLAND, 
Washington, D. C. 

Dear SENATOR EASTLAND: Those of us who believe in redefining the powers of 
the Supreme Court are encouraged that hearings are being held on Resolution 
S. 2646. Many, many people with whom I come in contact feel strongly that this 
resolution is needed. We hope that provisions will be included to correct the 
evils of the Mallory decision and also to combat the weakening of the Smith 
Act by the Supreme Court. 

Sincerely, 
VirGiInia H. Gray. 


DaLuas 9, TEx., February 27, 1958. 
Senator James O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D. C. 

Deak Sir: Senate Bill S. 2646 redefining the powers of the Supreme Court must 
be passed if our country and its Constitution are to be saved. I hope you will do 
all you can to have this bill passed. 

Sincerely yours, 
J.C. CURRAN. 


DEAR SENATOR EASTLAND: As Chairman of the Senate Judiciary Committee, we 
urge you to support Senator Jenner’s bill, S. 2646, limiting the powers of the 
Supreme Court. 

Sincerely, 
Mrs. DouGLas R. McEWEN, 
La Verne, Calif. 


February 28, 1958. 

DEAR SENATOR EASTLAND: I deplore the encroachments of the Supreme Court 
on the civil rights of the American people. I beg that your committee will act 
favorably on Senate Bill 2646 as proposed by Senator Jenner. 

There are thousands of American citizens who are outraged by recent decisions 
of this Court and by its complete disregard of the Constitution of our United 
States such as the Mallory decision, the weakening of the Smith Act, the so-called 
Civil Rights decision, and on and on. 

For the sake of my children and grandchildren and all the future citizens of 
our Nation, something must be done to protect the people and the States—so 
please put some teeth into this bill so that the Tenth Amendment to our Consti- 
tution can be restored to a reverenced dignity of fact, rather than fiction. 

Sincerely yours, 


Mrs. A. STARKE TAYLOR. 


DALLAS, TEx., February 28, 1958. 
Hon. JAMEs O. EASTLAND, 
Chairman, Committee on Internal Security, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR EASTLAND: I want to let you know that I am strongly in favor 
of S. 2646 on which the Senate Committee on Internal Security is now holding 
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hearings. By virtue of this bill, we can return to the States and to the people 
the right to regulate subversive activities. 

It is pitiful that the Smith Act has been weakened by the Supreme Court in 
such a manner that the lower courts are now forced to free notorious Communists 
who have already been convicted of conspiracy to teach and to advocate the 
violent overthrow of the United States Government. I am also shocked at the 
recent Mallory decision of the Supreme Court which, by tying the hands of the 
police and the courts in combating rowdiness, muggings, and senseless beatings 
by young thugs, has made it perilous for peaceful citizens to be on the streets, 
especially at night, in some of our larger cities. 

I would, therefore, like to suggest that you include in S. 2646 some provision 
for correcting this intolerable situation. 

Yours very truly, 


C. G. DAHM. 


DALLAS, TEx., March 1, 1958. 
Sen. JAMES O. EASTLAND, 


Committee on Internal Security, 
Senate Office Building, 
Washington, D. C. 


DEAR SENATOR: I should like to strongly support S. 2646 proposed by Senator 
Jenner. I should further like to see the provisions included in 8S. 2646 correcting 
the recent Mallory decision. 

It is certainly a crime and a shame for the Supreme Court to pass decisions 
which enable notorious Communists to go free even though they have been con- 
victed of conspiracy to teach and advocate the violent overthrow of our Govern- 
ment. 

Yours very truly, 


JAMES W. SIMMONS, Jr. 


St. PETeRssurG, Fuia., March 1, 1958. 


The Honorable JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D. C. 


DEAR SENATOR EASTLAND: I earnestly urge you to vote for the Jenner bill. 
Sincerely, 


IRMA E. BoswortH. 


DALLAS, TEx., February 26, 1958. 


Senator EASTLAND OF MISSISSIPPI, 
Washington, D. C. 
Sir: May we tell you that we consider the passage of the Jenner bill 2646 is 
vital to the safety of our country. 
Respectfully, 


JAMES W. COoLvin. 
BLANCHE B. CoLvIn. 


FEBRUARY 28, 1958. 
Hon. JAMEs O. EASTLAND, 


Senate Office Building, Washington, D. C. 


My Dear SENATOR: The people of this country are thoroughly disgusted with 
the dictatorial powers of the Supreme Court, calculated to aid and abet world 
communism, and destroy the Government of the United States. 

The past record, shows conclusively, that Godless communism, “within or 
without, has not lost one single case submitted to the Supreme Court.” 

Therefore, I urge that every possible effort be exerted by the Congress—at 
this session—to take from them the power to make laws, “only to interpret the 
law.” 

In conclusion, if the Congress do not take from the Supreme Court the powers 
to make destructive laws, we will not have a “United States of America” at the 
end of 10 more years. 

Sincerely yours, 
W. W. WEsB. 
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DALLAS 1, Tex., February 27, 1958. 

Senator James O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: It is my understanding that the Senate Committee 
on Internal Security, of which you are chairman, is now holding hearings on 
resolution S. 2646 proposed by Senator Jenner. 

It is my understanding that this resolution is based on the fact that Congress 
ean redefine the power of the Supreme Court and proposes to return to the 
States the right to regulate subversive activities. 

In view of existing conditions, I strongly urge your support of this resolution 
and hope you will do everything in your power to have it favorably reported. 

Yours very truly, 


A. A. BURRELL. 


PHILADELPHIA 29, Pa., February 28, 1958. 
Dear SENATOR EASTLAND: My husband and I ask that you urge your committee 
to vote for Senator Jenner’s bill, S. 2646. 
Sincerely, 
HELEN L. HOLMES. 


BAKERSFIELD, CaAuir., February 27, 1958. 
Hon. Jamgs O. EAsStLanp, 
Washington, D. C. 


Deak SENATOR EASTLAND: I urge the passage of S. 2646, limiting the power of 
the Supreme Court (Senator Jenner). This is a very vital and necessary bill 
for the preservation of our freedom. 

Yours truly, 


Mrs. Epna F. RAGLAND. 


INDIANAPOLIS, IND., February 22, 1958. 
INTERNAL SECURITY SUBCOMMITTEE, 
United States Senate Office Building, 
Washington, D. C. 
Re the Jenner bill. 


Mr. CHAIRMAN AND COMMITTEE MEMBERS: It is common knowledge the Com- 
munist activity is a threat to our Nation and our form of government, and has 
been such threat for these past several years. 

The committee has made extensive investigations into the said matters, too, 
and at great expense to the taxpayers; thus Communists and their activity “in 
part” have been exposed to the general public, and yet, the half of it has not 
yet come out and been exposed. This fact also is of common knowledge. 

Amid it all, the Supreme Court Judges have stooped to satisfy their individual 
whims by using their official powers to construe or misconstrue the Constitution 
at will and, to their desire; thus to “make” laws and bypass Congress; yes, and 
in flagrant, willful contempt of Congress and the duty and responsibility of Con- 
gress to make law. The so-called Yates and Jencks cases freeing Communists 
and virtually making Communists free from prosecution, are clear pictures and 
example of the Supreme Court Judges’ contempt for Congress and their contempt 
for the general welfare of our Nation. 

It would seem the Supreme Court Judges are getting far too big for their 
breeches and, attempting to “take over” all three branches of government and 
without even allowing the public to “vote” on the matter, thus willfully violating 
the Constitution, their oath of office, States rights, and the rights of every 
American citizen. 

For these reasons, and in the best interest of our Nation, and with the full 
support of the public: The Congress should, while it still has the power, clobber 
the Supreme Court with a damper in the form of the Jenner bill to limit the 
powers of the Supreme Court. 

Yours, 
Vergil D. McMillan, 
VerGIL D. McMILLAN, 
2030 N. Delaware St., 
Indianapolis 2, Indiana. 
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Datias, Tex., February 28, 1958. 
Hon. JAMES O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D. C. 
DEAR SENATOR EASTLAND: The Senate bill No. 2646, as proposed or as might be 
amended, is undoubtedly a constructive move, which could not be harmful to our 
country, and in all likelihood would prove very helpful. 
I sincerely hope that such action will receive favorable consideration. 
Yours very truly, 
Gites E. MITLLEr. 





Datias, TEx. 

DEAR Sir: I have just learned that the Senate Committee on Internal Security, 
of which you are chairman, is now holding hearings on Senate bill 2646 proposed 
by Senator Jenner. I would like you to know that I and many of my friends are 
in favor of this bill. 

We also deplore the weakening of the Smith Act by the Supreme Court, and also 
resent the Supreme Court’s recent Mallory decision, which has made it dangerous 
for peaceful citizens to walk the streets in some of our larger cities. Would it be 
possible to include in S. 2646 provisions for correcting this dangerous decision? 

Sincerely, 
JULIA O’CONNOR. 


FEBRUARY 28, 1958. 











SENATE INTERNAL SECURITY COMMITTEE: 
Gentlemen, I am for the Jenner bill limiting powers of Supreme Court, and 

down on the “left leaning’? Supreme Court, 

R, O. OweENs. 


FEBRUARY 24, 1958. 




















Senator JAMES O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR: We are heartily in favor of resolution S. 2646. 

We feel that the Supreme Court has been ill advised on many of their recent 
decisions which have prevented departments of the Government and the States 
from protecting themselves against subversion and common criminals. 

We feel that the will of the people should not be thwarted by any small judicial 
group who seem unable to interpret the Constitution as it was written for the best 
interest of the country. 

Thank you for the great work you are doing in preserving our way of life. 

Sincerely, 
H. J. SHANDS, Jr., 
Mrs. H. J. SHANDs, Jr., 
Lufkin, Tex. 


Datias, TEX., February 26, 1958. 












Senator JAMES O. EASTLAND, 
Senate Office Building, Washington, D. C. 

Dear Sir: My husband and I are greatly in favor of Senate bill 2646, as pro- 
posed by Senator Jenner. 

We deplore the weakening of the Smith Act by the Supreme Court. Also, we 
resent the Supreme Court’s recent Mallory decision. 

Yours very sincerely, 
CORRALES B. NAVIETT. 

Mrs. EDWIN N. NAVIETT. 













FEBRUARY 27, 1958. 
Senator JAMEs O. EASTLAND, 
Senate Office Building, Washington, D. C. 

Dear SENATOR EASTLAND: I am most apprehensive of communistic boasts and 
intentions to kill the Jenner resolution S. 2646. 

To allow this bill to die in Committee would only bolster the anti-American, 
lawless and communistic thoughts and actions in this country and assist in 
destroying the morale of decent, loyal and liberty-loving Americans. 
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I further urge you to amend this resolution to include legislation to nullify the 
Supreme Court’s recent Mallory decision. 
Your actions in pressing this resolution through the Committee should prove 
a boon and a great satisfaction to every loyal American. 
Yours very truly, 
Perry G. JEFFERSON. 


DALLAS 8, Tex., February 25, 1958. 
Dear SENATOR EASTLAND. I hope the Senate will pass bill 2646, thus curbing 
our arrogant and socialistic Supreme Court. 
Sincerely, 
(Mrs. BE. B.) VERNICE W. REPPERT. 


DALLAS, Tex., February 26, 1958. 
Senator James O. EASTLAND, 
Washington, D.C. 


Dear Sir: After the Supreme Court decisions last year which scuttled the 
Smith Act, under which the Justice Department had been prosecuting commu- 
nistic activities, and the laws by which States could deal with subversives, there 
was quite a bit in the daily press to the effect that legislation would be enacted 
this year to plug such holes in our national defense. If anything has been done 
in such connection, however, I have failed to observe it and I have been somewhat 
on the alert. 

With efforts being made to hamstring Congress in its right to investigate, to 
do away with our Committee on Un-American Activities, and to discredit and 
cripple Mr. Hoover of the FBI in every way possible, it seems to me that such 
legislation is far more important than foreign aid, health insurance, or statehood 
for either Alaska or Hawaii. It seems to me also that it might not be amiss 
to institute an investigation of our sacrosanct Supreme Court and not omit the 
Chief Justice. 

Although I am not one of your constituents, Mr. Eastland, I hope you will not 
consider it out of line for me to urge that you use your great influence to see 
that strong legislation along the lines above mentioned be underway at once, 
if it is not in the making at the present time. I am sure it is a matter in which 
you also are vitally concerned. 

Very truly yours, 
BE. T. LEFLER. 


La Mesa, Cauir., February 25, 1958. 
Senator JAMEs O. EASTLAND, 
Chairman, Judiciary Committee, 
Washington 25, D.C. 

DEAR SENATOR EASTLAND: We are very much concerned at the long continued 
destructive decisions of the U. 8S. Supreme Court and the misinterpretation of the 
English language in cases usurping the powers never given to it in the 
Constitution. 

The Court has attempted to legislate for Congress and for the various States, 
and has favored the Communists and the lawbreakers while the individual rights 
of law-abiding conservative citizens are continually restricted. 

We ask your aid in putting an end to this dangerous and reckless usurpation 
of power and that the Court be challenged firmly by statute, by impeachment, 
or by constitutional amendment, as may seem best. 

Thanking you for your attention to this subject, we are, 

Very truly yours, 
Mrs. OLIve V. Hicks. 


DaLias TEx. 
Senator JAMEs O. EASTLAND, 


Committee on Internal Security. 
Dear Str: We want to tell you we are heartily in favor of resolution S. 2646. 
Mr. and Mrs. J. CLAUDE Burton. 





LIMITATION OF APPELLATE JURISDICTION 1005 


MESQUITE, TEx., February 26, 1958. 
Senator JAMES O, EASTLAND. 

HONORABLE Sir: I am writing to let you know I am in favor of Senate bill 
No. 2646 and hope you will do all you can to support it and ask that you include 
in 8. 2646 provisions to correct the dangerous decisions of the Supreme Court’s 
recent Mallory decision. 

Very sincerely, 
Mrs. Roy RuParp. 


Datuas, Tex., Feb. 26, 1958. 
Senator JAMES O. EASTLAND, 


Washington, D. C. 
DEAR SENATOR: I am definitely in favor of Senate bill No. 2646, as proposed 
by Senator Jenner. Thanks for doing your best. 
Sincerely, 
Mrs. G. C. RADFORD. 


Daas, TEx., February 28, 1958. 


DeEAR Sir: I am in favor of Senate bill No. 2646 as proposed by Senator Jenner. 
I hope Senator Jenner will reconsider his decision not to be a candidate for 
the Senate as we need more men like him in our Government. 


Mrs. RUSSELL ROGERS. 


Tacoma, WASH., February 28, 1958. 
Honorable SENATOR: Whole groups of patriotic Americans are watching for 
your ‘Yes’ vote on the Jenner bill No. 2646. 
Very sincerely, 
Mrs. LAuRA E. HorrMan. 


Daas, Tex., February 28, 1958. 
The Honorable JAMEs O. EASTLAND, 
United States Senate, 
Washington 25, D.C. 


Dear SENATOR: Referring to Resolution 8S. 2646 proposed by Senator Jenner. 

The. writer is very much in favor of this bill, and sincerely trusts same will 
receive overwhelming endorsement. 

The writer’s former home was Mississippi and, although Texas is now my 
home, I have noted with interest your progress in serving our country and I 
wish to commend you for the fine service you have rendered our Nation. 

Respectfully yours, 
STANLEY D. BowWLEs. 


St. Pererssure 3, Fia., February 27, 1598. 
Hon. JAMES EASTLAND, 
Senator’s Office Building, Washington, D.C. 


Dear SENATOR: I understand that your committee of the Judiciary Committee 
are now holding hearings on the Jenner bill, to limit the power of the Supreme 
Court to further encroach on the. State’s authority and to limit the function to 
the intended power to interpret the laws and not to make laws as they have been 
doing. 

This bill might even be strengthened and it has been my conviction that there 
should be a constitutional amendment passed, to make the selection of the Justices 
of the Supreme Court by popular election and for a limited term, say 10 years. 
It is most likely to secure a good competent group of Justices and to keep up 
the efficiency of the Court. 2 

The selection by appointment has very often made this a method of paying 
political debts, as witness the appointment of our present Chief Justice. It 
seems more likely that the public would elect Justices on basis of the records 
and qualifications. and not a President who feels obliged to pay his political 
debts by such appointments. 

Trusting to hear that your committee has reported out favorably, the Jenner 
bill, Iam, 

Yours truly, 
B. L. FRissie. 
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CINCINNATI, Ont0, February 28, 1958. 
Hon. JAMES EASTLAND, 
Washington, D.C. 


Deak SENATOR EasTLAND: My husband and I would like to be on record as 
favoring Senator Jenner’s Senate resolution S. 2646 on regulating the power of 
the Supreme Court. 

State’s rights are dwindling away, and we feel that the Supreme Court must 
be deprived of power to destroy State laws on subversion. Too, the crime 
situation in this country today is such that the Mallory decision, restricting the 
time that police can hold suspects, is almost a crime itself. 

Sincerely, 


OVE AND PAUL CONOLLEY. 


St. PETERSBURG, FLA., February 28, 1958. 
JAMES ©. EASTLAND, 
Washington, D. C. 


Dear Sir: I am writing to tell you, as well as my friends and neighbors, that 
we are hoping you Will take speedy action in the affirmative upon bill S. 2646. 
Sincerely yours. 
(Mrs.) ANN BD. GRANT. 


———— 


PHILADELPHIA 29, Pa., February 27, 1958. 
Senator JAMes O. EASTLAND, 
Chairman, Judiciary Committee, 
Senate Office Building, Washington, D. C. 
DeAR SENATOR EASTLAND: I wish to express my approval of Senator Jenner’s 
bill (S. 2646) which I understand is being studied now by your committee. 
It’s about time we put the Supreme Court back where the Constitution intended 
it to be. 
I am tired of hearing that the Supreme Court makes the “law of the land.” 
Senator Jenner’s bill would give the States, Congress, executive and local 
branches at least some of the proper jurisdiction which they should have. 
Sincerely yours, 
DEBORAH C. MCLAUGHLIN. 


DALLAS, TEX. 
Senator JAMES O. EASTLAND, 
Committee on Internal Security. 


Dear SENATOR EASTLAND: I am writing you to say that I am in favor of Senate 
Bill 2646 as proposed by Senator Jenner. This bill is one of the most vital yet 
proposed in favor of States rights. 

Yours very sincerely, 
Mrs. Harry C. SMITH. 


NEW RoOcuHELLE, N. Y., February 26, 1958. 
Senator James O. EASTLAND, 
Chairman, Judiciary Committee, 
United States Senate, Washington, D.C. 

Dear SENATOR EASTLAND: It is encouraging that the members of the Judiciary 
Committee have consented to public hearings on the Jenner Bill, S. 2646. Give 
this bill your support. 

This action is necessary in view of recent performance of the Supreme Court. 
You are our elected representative to safeguard the Constitution from this usurp- 
tion of power by this Court. Do not fail us. 

Yours very truly, 
MARTHA M. FUHRER 
Mrs. Raymond A. Fuhrer. 


ye 


am 
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TERRELL, TeEx., February 27, 1958. 
Hon. JAMES O, HASTLAND, 
United States Senate, : 
Washington, D.C. 

My Dear SENATOR: I am in favor of the Senate Bill No. 2646 as proposed by 

Senator Jenner and urge you to support it. 
Very truly yours, 

EmiIny R. CARTWRIGHT 
Mrs. M. Cartwright. 


St. Pererssure, Fia., March 1, 1958. 
Hon. JAMES O. EASTLAND, 


United States Senate, 
Washington, D. C. 
Dear SENATOR: We hope your Judiciary Committee will report favorably on 
the Jenner bill concerning the Supreme Court. 
In our humble opinion, the Court no longer interprets the law according to the 


Constitution ; but has, in many cases, usurped the power of Congress to legislate 
laws. 


Respectfully yours, 
Mr. and Mrs..J. L. CHENEY. 


St. PeTerssure, FiaA., February 27, 1958. 
Hon. JAMES O, EASTLAND, 


Chairman, Senate Judiciary Committee, 
Washington, D. C. 

DEAR SENATOR EASTLAND: May I strongly urge you to pass the Jenner Dill. 
If this bill is not passed the unhealthy decisions of the Supreme Court will go on 
and on. 

Let the Supreme Court administer the laws, not make them. That power 
belongs with the States and with Congress. 

I, for one (and, believe we, there are millions of Americans who feel as I do) 
deeply resent and am most alarmed at the attitude the Supreme Court is taking 
towards communism and States rights. After all, are they Communists or are 
they not, actively plotting to overthrew this Government? 

Sincerely yours, 
Senator JAMES O. EASTLAND, 
ELIZABETH C. MARSHALL. 


Hovston, Tex., March 1, 1958. 
Senator JAMES O. EASTLAND, 


Senate Office Building, 
Washington, D.C. 
Please help any way you can to get bill S. 2646 out of Judiciary Committee, so 
that Congress can have chance to curb power of renegade Supreme Court. You 
can perform great service now and to future generations by throwing your power 


behind this bill. Article 3, section 2, states clearly Congress has this right. 


Mr. and Mrs. Bert R. Coats. 


TacoMa, WaASH., March 1, 1958. 
DEAR SENATOR EASTLAND: May we count on you to help get Senate bill 2646 
(Jenner bill) to the floor of the Senate for a vote? 
We need this bill—we need your help. 
Thank you. 


Mrs. F. W. ScHWaANn. 


DALuas, TEx., February 27, 1958. 
Dear SENATOR: I am in favor of Senate bill 2646, introduced by Senator William 


Jenner, and also the provisions of 8S. 2646 of this bill, and do hope your com- 
mittee will act favorably. 


Most sincerely, 
Mrs. L. W. Lunt. 
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TacoMa, WaSH., February 28, 1958. 


Please pass the Jenner bill, S. 2646. 


Mrs. Frank L. POOLE. 


JAMAICA, N. Y., February 28, 1958. 
Dear Sir: I trust you will feel it your duty to enact bill S. 2646 into law. To 
many of us it seems imperative. 
Respectfully yours, 


Howarp J. SHANNON. 


Datxas, TEx., February 27, 1958. 
I am in favor of Senate bill 2646 as proposed by Senator Jenner and to correct 
the dangerous Mallory decision. 


Mrs. LYMAN DaAvID ROGERS. 


BERWYN, Pa., February 28, 1958. 
DEAR Mr. SENATOR: 


I am very much in favor of bill S. 2646 and trust it will soon be brought to 
the floor. Please incorporate this note in the hearings on S. 2646. 
Sincerely, 


Francis 8S. ROWLAND. 


Dayton, OunI0, February 27, 1958. 
DeEaR SENATOR: I am most interested in the present Supreme Court situation 
and am behind you. Congratulations on your work as a real American. 
Respectfully, 


FRANK J. WOBBER. 


Datuas, Tex., February 27, 1958. 
I am in favor of Senate bill 2646 as proposed by Senator Jenner and to correct 
the dangerous Mallory decision. 


Mrs. Cuas E. TURNER. 


Daias, Tex., February 27, 1958. 

DEAR SENATOR EASTLAND: 
I am in favor of Senate bill 2646 and anything else you can do to curb the 

Supreme Court. Thank you for your invaluable service already to our country. 


EpItH JONES O'DONNELL. 


Detroit 21, Micu., February 27, 1958. 
Senator JaAMEs O. EASTLAND, 


Washington, D. C. 
DeaR SENATOR EASTLAND: It is imperative that you vote in favor of Senator 
Jenner's bill, S. 2646, to limit the jurisdiction of the Supreme Court. It seems to 
-me that the latest Supreme Court decisions have been based on the United 
Nations Charter instead of the Constitution of the United States of America. 
Let’s preserve our freedom and restore to Congress the duties of our legislators. 
Very sincerely yours, 


GERTRUDE GOODWIN. 
Mrs. C. Guel Goodwin. 


BERRYVILLE, VA., February 27, 1958. 
Senator JAMES EASTLAND, 


Washington, D.C. 


DEAR SENATOR EASTLAND: I want to go on record as favoring bill S. 2646. 
Very truly yours, 


Mrs. CHARLES E. HARRISON. 
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DALLAS 25, TEx., February 28, 1958. 















Senator JAMEs O. EASTLAND, 
Committee on Internal Security, 
Washington, D.C. 


DEAR SENATOR EASTLAND: My husband and I wish to express ourselves as being 
in favor of Senate bill 8. 2646 as proposed by Senator William Jenner, on which 
hearings are now being held by the Internal Security Committee. 

We deplore the weakening of the Smith Act by the Supreme Court, and ask that 
you include in 8S. 2646 provisions for correcting this dangerous decision. 

Yours very truly, 


ELIZABETH M. THOMPSON. 


OAK PARK, ILL., February 26, 1958. 



































Senator JAMES QO. EASTLAND. 
HONORABLE Sik: We support Senator Jenner’s bill, S. 2646, to limit the juris- 
diction of the Supreme Court in five areas, namely: A, B, C, D, E. 
Very truly yours, 
Mr. and Mrs. JAMES D. McDowa tt, 





Datuas 5, TEx., February 28, 1958. 

DEAR SENATOR EASTLAND: I deplore the encroachment of the Supreme Court 
on the civil rights of the American people. I beg that your committee will act 
favorably on Senate bill 2646 as proposed by Senator Jenner. 

There are thousands of American citizens who are outraged by recent deci- 
sions of this Court and by its complete disregard of the Constitution of our 
United States such as the Mallory decision, the weakening of the Smith Act, 
the so called Civil Rights decision, and on. 

For the sake of my children and all the future citizens of our Nation, some- 
thing must be done to protect the people and the States—so please put some 
teeth into this bill so that the Tenth Amendment to our constitution can be 
restored to a reverenced dignity of fact, rather than fiction. 

Most sincerely yours, 


Mrs. Evetyn TAYLor. 





RIDGECREST, CALIF., February 26, 1958. 
Referring to S. 2646, wish to express approval of your efforts to limit the power 
of the Supreme Court. 
DARWIN ELDER, 
Ridgecrest, Calif. 






West LAFAYETTE, IND. 


February 27, 1958. 
SENATE JUDICIARY COMMITTEE, 


Washington, D. C. 


DEAR Sirs: By all means pass the Jenner bill relative to the Supreme Court. 
Also we want no Summit Conference. I recommend that the Senate pass @ 
bill prohibiting the President from attending such meeting. 
Work for disarmament with inspection. 
Truly yours, 


CECILE MAE JORDAN. 





FEesruaky 26, 1958. 
SENATOR EASTLAND: We write to ask you to please support Senator Jenner’s 
bill to limit the powers of the Supreme Court. 


We are sure many of their decisions recently have been procommunistic, 
so please put our note for Senator Jenner's bill. 


Mrs. DaAvip GILLeTre. 
La Verne, Calif. 


21794—58—_—62 





1010 LIMITATION OF APPELLATE JURISDICTION 


SAN FERNANDO, CALIF., February 25, 1958. 
Senator JAMEs O. EASTLAND, 
Washington, D. CO. 


DeAR SENATOR: I urge you and your committee to act favorably on Senate bill 
S. 2646. It is absolutely essential that we honest loyal Americans have our 
rights and those of our children protected against the socialistic whims of the 
present members of the Supreme Court. 

Sincerely, 
MASON H. SLONNIGIN. 





Ex DorApo CHAMBER OF COMMERCE, 
El Dorado, Ark., February 27, 1958. 
Hon. JoHN L. McCLeLLAan, 
Washington, D. C. 

Dear SENATOR MCCLELLAN: I have just read with much interest the report of 
the hearing on S. 2646 which contains a statement by Senator Jenner of Indiana. 
It is certainly time that some action was started to curb the arbitrary and ill- 
considered decisions of the Supreme Court, especially as they nullify the efforts 
of our States to regulate their own internal affairs. 

It is my hope that the hearings now being conducted by Senator Eastland will 
produce some concrete results. It was never the intention of our Constitution 
that the Supreme Court ursurp the functions of the legislative branch of our 
Government or interfere with the Government of our 48 sovereign States. If you 
do nothing else during this session of the Congress, please try to restore the tradi- 
tional democratic policy of our Government. Otherwise Federal bureaucratic 
control will soon be extended to every phase of our social, political, and economic 
life. 

With kindest regards, I remain, 

Sincerely yours, 
CLAUDE E. HASWELL, 
Chairman, Public Affairs Division. 


DALLas, Tex., February 26, 1958. 
Hon. JAMES O. EASTLAND, 
Committee on Internal Security, 
Washington, D.C. 


DeaR SENATOR Eastitanpd: I am very much in favor of S. 2646 and hope 
you will exert all effort possible toward its ultimate success. 
Yours very truly, 
Mrs. E. L. Yore, 


PLYMOUTH MEETING, Pa., February 27, 1958. 
JUDICIARY COMMITTEE OF U. S. SENATE: 
GENTLEMEN : Will you please recommend to the full Senate that the Senate bill 
2646 be passed. 
It is very important to us in this community. We have subversives in our 
midst. 
Very truly yours, 
EpitH S. SAWYER. 
FRED 8. SAWYER. 


PLYMOUTH MEETING, Pa., February 26, 1958. 
JUDICIARY COMMITTEES, 
United States Senate, 
Senate Office Building, 
Washington 25, D. C. 
GENTLEMEN : We urgently request that you recommend to the full Senate that 
the following bill be passed : Senate bill 2646. 
Thanks for your support. 
Very truly yours, 
Mr. and Mrs. IrvinGc RAPHAEL. 
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PLAINFIELD, IND., February 28, 1958. 
SENATE INTERNAL SECURITY SUBCOMMITTEE, ! 
Washington, D. C. k 


GENTLEMEN : The Supreme Court has gone too far, its time that their wings it 
were clipped, I don’t like it one bit, in their decisions on these lousy “Reds” 
they have caused the leaders to be turned loose, giving them another chance to 1 
try and overthrow our form of government. Get behind the Honorable Wil- 
liam E. Jenner’s bill, and then we can get back once again to the Constitution. { 

Some day in the near future, these wise men of the Supreme Court will be | 
elected by the people, instead of being appointed by the President. This way, 
the Court will not be jammed, like it has been in the past. 

I am an American, I was born in this country, I believe in the Constitution, 
and I for one will fight to the last ditch to preserve it. So in closing, I say, push 
this bill of Senator Jenner, get it over, make it a law, then the Supreme Court 
will have to abide by the Constitution. 

Thanks. 


















GEORGE A. TIPPs. 
I am a citizen, a voter, a taxpayer, a conservative Republican, a patriot, and 
a veteran of World War I and World War II. 


































INDIANAPOLIS 2, IND., February 28, 1958. 
SENATE INTERNAL SECURITY COMMITTEE, 
The Senate, Washington, D. C. 

GENTLEMEN : Let me register my request that the powers of the Supreme Court 
be limited. I am in favor of the Jenner bill. 

It appears to me very obvious that the State of Arkansas does not have 
enough schools; they never were known to have anything, so to send the United . 
States Army down there to force the State to educate the Negroes simply makes 
more obvious their physical impossibility ef performance position. 

The impossibility of performance in this matter for them is just as obvious 
to me as is this segregation and integration question expressed today as educa- 
tion of the blacks in the same classrooms with the whites is just a twisted way 
of expressing the old ultimatum of the Berber pirates and vandals on their 
intended victims that the whites should be forced to go to school with the 
blacks. 

It gets down to where I think the Supreme Court must have been under 
duress when they handed down this decision. They certainly have inadequate 
protection against this sort of thing. These Berber pirates may have been 
driven off the high seas by the United States Navy, but they appear to have 
started operations as the controlling force known as the Cominform that 
controls the Communist Party. 

I certainly am in favor of limitations en the Supreme Court as a means of 
rescuing the country from the terrorist influence of the Communist Party. 

Cordially yours, 
P: 


JOHN DONNELL. 





JAMESTOWN, NV. Y., March 1, 1958. 
















SENATE INTERNAL SECURITY SUBCOMMITTEE, 
Washington, D. C. 
GENTLEMEN: Since the Warren brand of Supreme Court now based decisions 
vitally effecting American rights upon communistic manifestos instead of law, 
it is essential that immediate passage of the Jenner bill become effective to 
protect American rights and national stability from Ike’s Modern Republicanism. 
Kindly take steps for immediate passage of the bill. 
Sincerely, 
BARLE W. GAGE. 






CucAMONGA, CALIF., February 27, 1958. 
Dear Mr. Kasrianp: I heartily endorse the Jenner bill limiting the appellate 
jurisdiction of the Supreme Court—S. 2646. The time has come that these 
important hearings be held. 
I wish year committee the success you need. 
Yours sincerely, 





Mrs. C. NoRMAN ABBOTT. 
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A. M. Kipper & Co., 
Tampa, Fla., February 28, 1958. 
Senator EASTLAND, 


Chairman, Internal Security Subcommittee, 
Senate Office Building, Washington, D.C. 

Dear SeEnaTOR: I have read Mr. Arthur H. Dean’s statement as well as the 
statement of Mr. Thomas E. Harris, general counsel of the AFL-CIO, with 
reference to the bill introduced by Senator Jenner. 

I hope and trust that this will have no effect on the thinking of your com- 
mittee. Our United States Supreme Court (or call it our United States “Ex- 
treme” Court, if you prefer) has already caused a great deal of chaos, so much 
so, that it will take, I’m afraid, many years to repair. 

Here is hoping the Jenner bill will be voted on favorably. 

Sincerely yours, 


O. W. KuHN. 


Da.uas 5, Tex., February 27, 1958. 
Smr: My husband and I approve Senate bill No. 2646. Please include in 
S. 2646 provisions for correcting the Mallory decision. 
Yours truly, 
LELABEL (Mrs. E. D.) SHERIDAN. 


Da.uas, Tex., February 28, 1958. 
My Dear SENATOR EASTLAND: I am heartily in favor of Senate bill 2646 as 
proposed by Senator Jenner and urge you to exert every effort to have it passed. 
Sincerely, 


Mrs. ALLAN M. GRAYSON. 


Da.ias 6, Tex., February 27, 1958. 
Senator JAMES O. EASTLAND, 
Chairman, Subcommittee on Internal Security, 
Washington, D.C. 


Dear Sir: The security of our Nation is in such danger from the power 
usurped by the branch of our Government that should be most trustworthy. 

For this reason I respectfully ask that you use your best efforts to get the 
Jenner bill limiting the power of the Supreme Court onto the floor as early as 
possible. 

Sincerely, 


Daisy M. REeEpy. 


DALLAS, Tex., February 27, 1958. 
Senator JAMEs O. EASTLAND, 
Chairman Internal Security Committee 


Dear Sir: I am in favor of Senate bill S. 2646 as proposed by Senator Jenner 
which is before your Committee for study. Everyone I talk to deplores the 
weakening of the Smith Act by the Supreme Court. 

Sincerely, 
Vivian R. HARNINs. 
(Mrs. Ronald B.) 


Da.uas, Tex., February 27, 1958. 
Senator JAMEs O. EASTLAND, 
Committee on Internal Security 
Senate Office Bldg., Washington, D. C. 

DEAR SENATOR EASTLAND: I am heartily in favor of S. 2646. Also, I deplore 
the weakening of the Smith Act by the Supreme Court. Please add provisions 
to S. 2646 to correct this dangerous decision. 

Sincerely, 
ELLEN (©, FERGUSON. 
(Mrs. Ted B.) 
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INDIANAPOLIS, IND., February 28, 1958. 
SENATE INTERNAL SECURITY SUBCOMMITTEE, t 
Washington, D.C. i 


GENTLEMEN: Just another letter from Indiana in favor of the bill introduced 






















by Senator Jenner. Surely, there must be some way to stop the subversive 4 
actions of men like Warren and others in the Supreme Court of the United States. 4 
Respectfully yours, t 


it 
RicHarp F. HoBere. tt 





Fort Worth, Tex., February 28, 1958. 

GENTLEMEN: Please give due consideration to Senate Jenner’s bill S. 2646 
curbing the powers of the Supreme Court, as I am sympathetic with the general 
purposes of this bill. 

I also believe that a proposal to appoint these Justices for a term such as 2 or 
4 years, rather than the “lifetime” position they now hold, would meet with favor 
of the people—great favor I should say. 

Yours truly, 

B. V. Bartow. 








TuLsa OKLA., March 1, 1958. 
SENATE INTERNAL SECURITY SUBCOMMITTEE 
Washington, D. C. 

GENTLEMEN: I am very much in favor of impeaching the Supreme Court 
Justices—that is if you have the courage to do so. If not, pass the Jenner bill. 
We have had enough of their Communist decisions. 

Respectfully, 



















Mrs. Greorce W. HALL. 


Fort WortaH, TEx. 
We sincerely endorse the Jenner bill, S. 2646. 


Mrs. Jup PERRY AND FAMILY. 





MICHIGANTOWN, IND., February 28, 1958. 


DEAR Sirs: We strongly favor the Jenner bill that would curb the Supreme 
Court. 
Sincerely, 
Mr. AND Mrs. C. HOLLENBACK. 


Da.ias, Tex., February 28, 1958. 








Senator James O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D. C. 
DEAR SENATOR EASTLAND: I attach a great deal of importance to 8. 2646, 
and I fully appreciate your effective work in this respect. I would urge you 
to continue until a satisfactory bill has been passed. 
Very truly, 



















ELLEN Ray Cook. 








Da.as, Tex., February 27, 1958. 

DEAR SENATOR EASTLAND: We are in favor of Senate bill 2646 as proposed by 
the Hon. Senator Jenner. 

We deplore the weakening of the Smith Act by the Supreme Court and we 
greatly resent the Supreme Court’s recent Mallory decision. Please include in 
Senate bill 2646 provisions for correcting this dangerous decision. 

Sincerely yours, 
Mr. and Mrs. J. W. HIckMAN. 


Livingston, Mont., February 20, 1958. 
SENATE INTERNAL SECURITY COMMITTEE, 
Washington, D.C. 


GENTLEMEN: I wish to express my approval of bill S. 2646, presented by 
Senator Jenner, and most earnestly pray that it will become a law. 
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It is encouraging to know that an effort is being made to keep at least one 
department of our Government within the bounds of the Constitution. 

May all of the fine parts of the amendment be made a law and put into opera- 
tion and so give back to the people, confidence and hope that constitutional 
government may eventually be restored to America. 

Sincerely yours, 





















Mrs. Guorce B. Wricut. 


Daas, Tex., February 28, 1958. 
Senator JAMEs O, EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D.C. 
Dear SENATOR EASTLAND: May I urge you to use your good offices to do every- 
thing possible for the passage of Senate bill 2646, proposed by Senator Jenner. 
I do not believe it is necessary to urge you personally to do all you can, but it 


may be helpful to you to know how wide a segment of the public wants this bill 
passed. 


Sincerely, 
JOHN WILLIAM ROGERS. 


St. PETERSBURG, Fia, March 3, 1958 





Hon. JAMES EASTLAND, 
Chairman, Committee on Judiciary, 
Senate Building, Washington, D. C. 
Sentiment of all our friends is favorable towards speedy affirmative action 
upon 8. 2646 returning thereby to constitutional Government. 
Dr. and Mrs. 






ALVIN L. MILLS. 


















DALLAS, Tex., March 3, 1958. 
SENATOR JAMES QO. EASTLAND, 
Subcommittee on Internal Security, 
Senate Office Building, Washington, D. C. 
Heartily in favor Resolution S. 2646, thank you for your support. 


Mrs. WM. A. BLAKLEY. 


































St. PETERSBURG, FLA., 1958, 





Varceh 2, 
Senator JAMES ©. EASTLAND, 
Chairman of Committee of the Judiciary, 
Senate Office Building, Washington, D. C. 

Our Constitution gives to Congress the full unchallengable power and respon- 
sibility to regulate by law the appellate jurisdiction of the Supreme Court. 
I ask your Committee on the Judiciary to take affirmative action upon Senatee 
bill S. 2646. 

Mrs. MARGARET G. ROYALS. 





Siay & Co. 
Datxas, Tex., February 27, 1958. 
Hon. JAMES O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR EASTLAND: I am heartily in favor of the passage of Senate 
bill No. 2646 as proposed by Senator Jenner redefining the power of the Supreme 
Court. 

Instead of interpreting our laws which is the fundamentals of the Supreme 
Court, it has been strictly an enforcement body. 

This change has been needed for a long time. In fact we need a definite 
whittling down of Federal power and spending, and the return of more and 
more power and jurisdiction to the States. This, as you know, was the purpose 
of our Constitution and our Bill of Rights, both of which for the last few years 
have been delegated to the background. 

Yours very truly, 
FRANK C, Sray. 
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DALLAS, TEX., February 27, 1958. 
Hon. JAMES O. EASTLAND, 


Washington, D.C. 


DEAR SENATOR EASTLAND: As chairman of the Internal Securtiy Committee, it 
is my understanding that you are now holding hearings on Senate bill S. 2646 as 
proposed by Senator Jenner. 

It is my fervent hope, as well as that of all of my friends with whom I have 
discussed this matter, that this bill will be passed on favorably. In the light of 
past events it is certainly hoped that you will do everything in your power to 
see that this bill is passed. 

Thanking you very much, Iam, 

Yours sincerely, 


Harry H. Lacey, Jr. 


Datxas, Tex., March 2, 1958. 
Hon. JAMES O. EASTLAND, 


Committee on Internal Security, Washington, D.C. 


Dear SENATOR HASTLAND: I am definitely in favor of Senate bill S. 2646 as 
proposed by Senator Jenner. I greatly resent the weakening of the Smith Act 
by the Supreme Court so that Communists are permitted their freedom to overtake 
this country and I greatly deplore the decision of the Supreme Court known as 
the Mallory decision, which ties the hands of police in combating the beatings and 
“muggings” of peaceful citizens. Please include provisions to correct these 
dangerous decisions. 

If there is to be freedom for Communists, then there must be freedom for 
non-Communists to walk our streets without fear of their lives. Let’s restrict 
the Supreme Court so that our country is again free and is a government “of the 
people, by the people, and for the people.” 

Sincerely, 


LucILe DRAGERT. 


AcToNn, IND. 
To the counsel of the Internal Security Subcommittee: 


DEAR Srrs: I wish to register my most emphatic support of Senate bill 2646. 
Sincerely, 
C. S. HutTcHINson. 


WALTON, N. Y., March 3, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on Internal Security, 
Washington, D.C. 

DeEaR SENATORS I am wholeheartedly in favor of Senate bill No. 2646, as 
proposed by Senator Jenner and I respectfully ask you to do all you can to have 
it passed. I also respectfully ask you to include in that bill, provisions to correct 
the very dangerous decision of the Supreme Court, known as the Mallory decision. 
This is of vital importance to our people and to our Nation. 

I thank you for your attention to this vital matter. 

Yours respectfully, 
CHARLES O. TITTLE. 


DALLas, Tex., March 8, 1958. 
SENATOR JAMES O. EASTLAND: 


DeEAR Sir: I am in favor of 8. 2646 and hope you will lend it your support. 
As chairman of the Senate Committee on Internal Security, you are in a 
position to help a great deal with this very important bill proposed by Senator 
Jenner. 
Thank you. 
Sincerely, 
FLORENCE N. MERRILL. 


NEW ORLEANS, LA., March 3, 1958. 
SENATOR JAMES O. EASTLAND, 
Sir: I am in favor of the “Jenner Bill’ due to be taken up by your committee 
this month. 
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I feel the appellate jurisdiction of the supreme court should be limited in 
certain respects now, to avoid a slow but sure avalanche of questionable deci- 
sions in the future. 

Sincerely, 


IVERSON MYSING. 


TERRELL, TEX., March 1, 1958. 


Hon. JAMES O. EASTLAND, 
Washington, D. C. 
Dear Sir: Please use every means at your command to curb the powers of 
our present Supreme Court. 
I heartily favor passage of the Bill S. 2646. 
Sincerely yours, 


Mary V. McCLunae. 


Da.uas, Tex., March 1, 1958. 


Senator JaAMEs O. EASTLAND, 
Committee on Internal Security, 
Senate Office Bldg., Washington, D. C. 
Please also include in S. 2646 provisions for correcting the Smith Act. I am, 
we both are, in favor of Senate bill No. 2646 as proposed by Senator Jenner. 


Mr. & Mrs. V. T. DRAPER. 


San Marino 9, Cauir., March 3, 1958. 
Senator JaMEs O. EASTLAND, 


Senate Office Bldg., Washington, D. C. 


Deak SENATOR: Senator Jenner’s bill 2646 to limit the powers of the Supreme 
Court is surely what we need until we have a Supreme Court loyal to our 
Constitution. 

I am sure that you are for it and will do your best to get it passed . 

Success to you! 
Sincerely, 


ETHEL ROSTERMAN, 


N. ApaMs, MAss., March 2, 1958. 
Re: S. 2646 (Supreme Court ) 
Hon. LEVERETT SALTONSTALL, 
Senate of the United States, 
Washington, D.C. 


Dear SENATOR SALTONSTALL: This letter is written with reference to the above 
named bill, S. 2646, introduced by Senator Jenner and now up for hearings be- 
fore the Judiciary Committee. In behalf of the members of this family, may 
I just tell you we believe every member of Congress should get back of this 
legislation, in the public interest. There is nothing more needed at this moment 
than legislation to repair the damage done to our judicial structure and to the 
national security by a whole series of recent Supreme Court decisions which 
strike directly at the Constitution itself. I shall name only a few—one of 
which the Congress has already been forced to do something about, (Jencks— 
FBI Files). They are the Watkins, Slochower, Nelson, Sweezy, Konigsberg, 
and several Smith Act decisions. There are many more, covering many fields 
of law. 

The public has been left without protection in the fact of subversion and 
general criminality, the rights of the states have been trampled upon—in a 
manner that is so shocking as to be almost unbelievable. One can only conclude 
that the present membership of the Supreme Court is so obviously ignorant of 
the nature, techniques and method of operation of the Communist conspiracy 
as to require direct congressional action to provide the constitutional protec- 
tion due the people. And certainly, unless the Congress does something, its own 
prerogatives and functioning will remain so impaired in the field of investiga- 
tion as to be practically worthless. 

Under these circumstances, the Jenner Bill provides the only effective solution 
to this particular kind of problem. It may seem drastic, but it certainly is 
not unconstitutional, and it is no more drastic than some of the unconscionable 
Supreme Court actions that gave it birth. 
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No mater what we may do in the way of defense, foreign aid, etc., if we 
leave ourselves naked to Communist subversion, as the Court has done by these 
decisions—we will quite surely go the way that other nations have gone before 
us—nations free like us—free but foolish. 

All that is necessary is a short look at recent history: A perfect cast study is 
provided in the remarkable book “Soviet Russia in China” by one who should 
know—Chiang Kai Shek. 


(Signed) KaTHERINE H. Jos. 


Datas, Tex., February 28, 1958. 
Deak SENATOR EasTLAND: As a member of the Public Affairs Luncheon Club 
of Dallas, I am very much interested in the successful passage of Senate bill 
No. 2646 as proposed by Senator Jenner. 
The weakening of the Smith Act by the Supreme Court is another cause for 
anxiety. We hope you will include relief from this situation in 8. 2646. 
Gratefully, 


(Mrs.) Burpan M. ADAMS. 


PHOENIX, Ariz., March 1, 1958. 
Hon. James O. EASTLAND, 


United States Senator, 
Senate: Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: Many of us in the Southwest urge you to support 
legislation to regulate by law the appellate jurisdiction the Supreme Court. I am 
enclosing a petition which is far from complete, because I know your committee 
is already holding hearings. It would be possible to secure many many more 
signatures if time permitted. 

I have received for several years copies of hearings concerning the scope of 
Soviet activity in the United States. I find this material of great interest and 
they have deepened my concern in regard the spread of communism in our 
country. I give these hearings to others to read and a number of these people 
see the problem much clearer. Thank you for the material. 

Sincerely yours, 


ANNE P. Kopta. 
(The petition referred to contains signatures of 27 Phoenix residents. ) 


West Hartrorb, Conn., March 4, 1958. 
Hon. JAMES QO. EASTLAND, 


Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 
Deak SENATOR EASTLAND: This is to let you know that I earnestly hope that 
you will support and vote for the Jenner bill. 
Sincerely. 
(Mrs.) C. E. MARSHALL. 


DaALuas, TEx., February 28, 1958. 
SENATOR JAMES O. EASTLAND, 


Committee on Internal Security, 
Senate Office Building, Washington, D. C. 
Deak Sir: I am heartily in favor of Senate bill No. 2646, as proposed by Senator 
William Jenner. 
The Supreme Court, with its present members, must be curbed for the good of 
the United States of America. 
Yours very truly, 


NEOMA PENNY. 
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West HaRtTrorD, CONN., March 4, 1958. 
Hon. JAMeEs O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 
DkEaR Sie: I urge you to vote for the Jenner bill. 
Respectfully yours, 
CHARLOTTE L. ALLING. 


NortH ABINGTON, Mass., February 28, 1958. 
Hon. JAMBs O. EASTLAND, 
Chairman, Judiciary Committee, 
Senate Office Building, Washington, D. C. 


DeaR CHAIRMAN EASTLAND: The Manamooskeagin Chapter of the Massachu- 
setts Committees of Correspondence, an affiliate of the American Coalition of 
Patriotic Societies, demand approval and passage of Senator Jenner’s &. 2646— 
a bill to “limit the appellate jurisdiction of the Supreme Court in certain cases: 
investigative functions of the Congress, the security program of the executive 
branch of the Federal Government, State antisubversive legislation, and the 
admission of persons to the practice of law within individual States.” 

We request you to make this written statement a part of the testimony sup- 
porting S. 2646 and we ask for early passage by the United States Congress. 

Our country must be protected from the “hooligan rulings” of the present 
Supreme Court. We demand impeachment proceedings be instituted against 
the members for their usurpation of the power to make laws. Only the Con- 
gress of the United States has power to write and enact our laws and that 
authority must be reclaimed. 

Yours truly, 
A. RIcHARD MERRILL, 
Chairman, Manamooskeagin Chapter, 
Massachusetts Committees of Correspondence. 


SAN GABRIEL, CaLir., March 
Senator JAMES O. EASTLAND, 
Senate Office Building, Washington, D. C. 

Dear SENATOR J. EASTLAND: Please see that Senator Jenner’s bill S. 2646 gets 
to the Senate floor immediately. 

This bill is most important in limiting the encroachment of the Supreme Court 
in the rights of the States. 

Sincerely, 
ELsI£ Jo DRISCOLL. 


Marca 3, 1958. 
Senator JAMES O. EASTLAND, 
Senate Office Building, 
Washington, D. C. 


DEAR SENATOR EASTLAND: I respectively urge that you support Jenner bill 
S. 2646, both in committee and also after it gets out on the Senate floor for 
action. 

Unless we curb the actions of the Supreme Court, we will continue to lose 
our freedoms one by one! 

Sincerely, 
CHARLOTTE FE. MARTINALICH. 
Epwarp H. MARINALICH. 


SAnpDBORO, IND., March 1, 1958. 

DeaR SENATOR EASTLAND: It is our hopes and prayers that Congress will 
act without fail to pass the Senate bill S. 2646, as we are much concerned 
and alarmed at the actions of the members of the Supreme Court. 

We consider these men in the Supreme Court the greatest threat to our free- 
doms. We feel it is the duty of the men in Congress to act immediately in 
the way the Constitution gives you power, to prevent further damage from this 
court so favorable to Communists. 
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It is time for patriotic leadership in Washington and men who will serve the 
interests of this country. 
Sincerely, 


Mr. and Mrs. NELSON MYERs. 


Marcu 3, 1958. 

DEAR SENATOR EASTLAND: You are at the present time conducting hearings 
on Senate bill 2646 which would limit the Supreme Court's jurisdiction in con- 
sidering certain appeals. There are eight of you and I have the same thing to 
say to each of you. Since I do not type, do you mind if I use carbon copies? 

American traditions are deep rooted. I believe, and I am sure you do: (1) 
Man owes. his allegiance first to God, his Creator; (2) God has given man 
certain inalienable rights, your rights to you as an individual, my rights to 
me as one; (3) the operation of Government which is man-made, is to preserve 
and protect these rights—your rights in freedom to think, act and speak as 
an individual so long as you do not violate my equal rights. 

In communism there is no God, therefore no moral law as we know it; there- 
fore no recognition of individual rights and no sense of wrong when these rights 
are violated. Economic production and exchange, with man subservient to the 
State is the basis of communism. Now we have (1) fifth amenders reinstated 
through the ruling of the Supreme Court of the United States; (2) FBI unable 
to move when saboteurs talk about overthrowing the Government. They can 
only be touched if they plan and attempt to put the plan into action—Supreme 
Court ruling: (3) a Communist cannot be kept from taking the bar examina- 
tion to practice law in any State—Supreme Court ruling; (4) your investigat- 
ing committee of Congress must know exactly what they are going to do in 
investigating and how, in the right to question witnesses and explain it all 
explicitly to the witness first, as I understand it—Supreme Court ruling. 

With all the above in mind won’t you please give S. 2646 your individual 
attention, with the idea of preserving your rights and mine. 

Thank you. 

Respectfully, 
Mrs. C. F. AUMANN. 


MILForD, Onto, February 28, 1958. 
Hon. JAMES O. EASTLAND, 
Senate Judiciary Committee, 
Senate Office Bldg., Washington, D. C. 


DEAR SENATOR EASTLAND: I understand that you are now having hearings on 
S. 2646, the bill introduced by Senator Jenner to limit the Appellate Jurisdiction 
of the Supreme Court. I wish that I could go to Washington to give testimony 
before the committee, but am a housewife with heavy responsibilities at home, 
and with limited income. If I were opposed to the bill, the Fund for the Re- 
public (so-called) would probably be glad to pay my way. 

Everyone I know is expressing alarm about the many recent decisions of the 
court, based on socialism and sociology rather than on law, which have torn our 
web of security to tatters. People who have not been seriously concerned with 
national matters heretofore, are up in arms about it. If you could hold hear- 
ings in other parts of the country, I am sure that you would see how alarmed 
people are becoming. 

Please report this bill favorably from the committee, and please urge that it 
be even stronger, so that it will cover such decisions as the Mallory decision, 
which senselessly released a confessed rapist to strike again. 

Thank you for the stalwart stand you have been taking. 

Sincerely, 
Mrs. Cart W. KIeTzMAN. 


CHESTNUT Hitt, Pa., March 3, 1958. 
Hon. JAMEs O. EASTLAND, 


O fice of the Senate, 
Washington, D.C. 
My Dear SENATOR EASTLAND: I am writing to urge } u to see that bill S. 2646 
gets on the floor and is passed. 
Very truly, 
U. E. ALIson. 
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Hovston, Tex., March 3, 1958. 
Hon. JaMEs O. EASTLAND, 


Senate Office Building, 
Washington, D. C. 


HONORABLE Sir: Please support bill 8. 2646, the Jenner bill, designed to curb 
Supreme Court appellate power. You are in a fine position to lend assistance to 
this bill, and is needed by all of us who believe in constitutional principles. It is 
stagnating at present, but the bill must be acted on soon. 

Thanks. 


LANE E. PowELt. 


ELimzaseru, N. J., March 5, 1958. 
Senator McCLELLAN, 
Senate Office Building, 
Washington, D. C. 
Dear SENATOR MeCLeELLAN : Your vote for the Jenner bill would be appreciated. 
Yours truly, 
Davin DEARBORN. 


INDIANAPOLIS, IND., March 1, 1958. 
THE SENATE INTERNAL SECURITY COMMITTEE, 
United States Senate, 
Washington, D.C. 


GENTLEMEN: Curb the Supreme Court! Support Senator Jenner’s bill to limit 
the powers of the Supreme Court. Make the United States safe for Americans, 
not Communists. Save our children from Communism. 

A mother, 


Mrs. L. J. WILLIAMSON. 


SHELBURN, IND., March 8, 1958. 
SENATE INTERNAL SECURITY SUBCOMMITTEE, 
United States Senate, 
Washington, D.C. 


Dear Sires: Last year, this administration tried to propagandize a Supreme 
Court decision as the law of our land; sent troops to a State in direct violation 
of our Constitution—all for votes, and at a time when we needed loss of faith 
in our Government less. These acts border on treason but the fearful part is 
the fact they cannot vindicate their deed, nor do they try, nor retract. 

We need more bills like Senator Jenner’s and more southern statesmen, who 
are willing to defy political suicide, to defend right, and ostracism, in combating 
the left-wing elements. 


ORLANDO FRANKLIN. 


Str. Perersspure, FvA., March 1, 1958. 
Senator EASTLAND, 
Washington, D.C. 


DeAR Sir: Please use all your power to help pass the Jenner bill 8. 2646. It is 
about time the Supreme Court was told how far they can go in making laws 
of the land. 

Please place me on your mailing list telling me how you feel about this bill 
and -how you voted. I see that E. Roosevelt is writing in our St. Pete paper 
telling people not to support this bill. Our papers have played up big the fact 
that Justice Warren attended school on Talmudism instructed by Rabbi. We 
can expect more harmful decisions as a result of that knowledge. 

I wish we had more people working for America as worthy as you. May 
Lord Jesus protect and guide you. 

MURIEL BARSACHS. 
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PASADENA, CALIF., March 3, 1958. 
Senator James O. EASTLAND, 


Chairman, Washington, D. C. 


Deak SENATOR EASTLAND: This is to urge you to get the Jenner bill S. 2646 to 
the floor and passed as soon as possible. W cannot let the Supreme Court take 
over the rights of the States any longer. 


Mrs. A. J. BADE. 


PASADENA, CALIF., March 3, 1958. 
Senator JAMES O. EASTLAND, 


Chairman, Washington, D. C. 


DEAR SENATOR EASTLAND: We deem it of the utmost importance that Sena- 
tor Jenner’s bill, attempting to curb the unlimited powers of the Supreme Court, 
be passed as quickly as possible. 

We urge you to get behind this movement and support it with all your power 
and means. Thank you. 


Mr. and Mrs. W. W. Koente. 


San Marino, Cauir., March 3, 1958. 
Senator James O. EASTLAND, 


Senate Office Building, Washington, D. C. 


Deak SENATOR EASTLAND: Congratulations on your wonderful article, Sym- 
posium Over Our Supreme Court. Please support Senator Jenner’s bill, S. 2646. 
Thank you. Let’s place our Government back in the hands of “for and by the 
people.” 

A voter and taxpayer. 

Vira M. GRUPE. 


HoLiy woop, CaAuir., March 3, 1958. 
Senator JAMES O. EASTLAND, 


Senate Office Building, Washington, D. C. 


My Dear SENATOR HastLanp: I am sure you are strongly supporting the 
Jenner bill, S. 2646, which will do something to protect our fast-vanishing 
States’ rights. 

Sincerely, 


P. M. SeELpon. 


Los ANGELES, CALIF., March 38, 1958. 
Senator JAMES O. EASTLAND, 


Senate Office Building, Washington D.C. 


DEAR SENATOR EASTLAND: We're so proud of your stand in the many bills 
you've voted to hold on behalf of constitutional government. And so we are 
confident you'll vote S. 2646, the Jenner bill, to help protect us against our 
unpredictable Supreme Court. They’ve done us more damage than any enemy 
outside our country could do! 

Gratefully yours, 


MARGUERITE MCFARLANE. 


PASADENA, CALIF., Varch 391958. 
Senator JaMEs O. EASTLAND, 


Senate Office Building, Washington, D. C. 


DEAR SENATOR EASTLAND: I urge you to vote to have S. 2646 brought to the 
floor of the Senate for a vote. I am not an apathetic American and I am very 
disturbed by the decisions of the Supreme Court, which is consistently freeing 
convicted Communists. I do not understand how any Senator, who swears to 
uphold the Constitution, can be complacent in the face of such decisions. The 
power of the Supreme Court to give aid and comfort to our enemies must be 
curbed. 

Sincerely yours, 


RAMON B. CHURCH. 
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PASADENA, CALIF., March 3, 1958. 
Senator JAMES O. EASTLAND, 
Senate Office Building, Washington, D. C. 


Dear SENATOR EHastTLAND: May I urge you to help bring the Jenner bill, S. 2646, 
to the floor of the Senate and urge you to fight for its passage? America is in 
grave danger and needs to get back to a constitutional form of government. 

Mrs. V. P. JENSEN. 


SouTtH PASADENA, CaLir., March 3, 1958. 
Senator JAMEs O. EASTLAND, 
Senate Office Building, Washington, D. C. 
DEAR SENATOR EASTLAND: Please see that Senator Jenner's bill 8. 2646 gets 
to the Senate floor immediately. 
This bill is most important in limiting the encroachment of the Supreme Court 
on the rights of the States. 
Sincerely, 
JANE CROSBY. 


Lone BEACH 3, CaALir., March 3, 1958. 
Senator JAMEs O. EASTLAND, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR EASTLAND: California Americans appreciate your good work 
and hope you will be successful in getting the Jenner bill (S. 2646) passed to 
curb the pinko Supreme Court. 

Good luck! We're with you! 

Drana G. VAN DEN BERG. 


LoNG BEACH 3, CALIF., March 3, 1958. 
Senator James O. EASTLAND, 
Senate Office Building, Washington, D. C. 
Deak Sir: Please do all you can to support the Jenner bill, S. 2646, limiting 


that Supreme Court. We must go back to constitutional government. Thank 
you. 


Sincerely yours, : 
ANNE FICKEs. 


CHARLESTON, W. VA., March 4, 1958. 
SENATOR EASTLAND, 
U. 8. Congress, 
Washington, D.C. 


As an active member of the Republican Club of Charleston, W. Va., I am in 
favor of the passage of bill 8. 2646. 
Sincerely, 
(Mrs.) R. L. WrepMAN. 


PASADENA; CALIF., March 3, 1958. 
SENATOR JAMES O. EASTLAND, 
Senate Office Building, 
: Washington, D.C, 

Dear SENATOR EASTLAND: We count on your support of 8. 2646, for we know 
your understanding and respect for the Constitution of the United States and the 
genius of it’s checks and balances. Thank you for your unwavering principles in 
the face of the shilly-shallying in our. Court and State Department. Talk loud— 
stand strong and vote aye on Senator Jenner’s bill. Our applause here on the 
coast will be audible to you, back there. 

Sincerely yours, 


BETTE IF. Boapway. 
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PASADENA, CALIF., March 3, 1958. 
SENATOR JAMES Q. EASTLAND, 


Senate Office Building, 
Washington, D. CO. 
Dear SENATOR EASTLAND: Please uphold Senator Jenner’s bill, S. 2646, to limit 
the jurisdiction of the Supreme Court. 
Let’s place our Government back in the hands of, for, and by the people. 
Sincerely, 
(Mrs. B. H.) Mriticent V. GuItiis. 


PrepMontT, CALIF., March 1, 1958. 

My Dear SENATOR EASTLAND AND MEMBERS OF YOUR COMMITTEE : 

In reading and studying Senator Jenner’s resolution limiting the appellate 
jurisdiction of the Supreme Court, I and our study group thoroughly approve of 
the proposed limitations. 

Yours sincerely, 
Exva B. DINSMORE. 


Datxas, Tex., March 3, 1958. 
Hon. JAMES O. EASTLAND, 


Senate Office Building, Washington, D.C. 


Dear SENATOR EASTLAND: As chairman of the Internal Security Committee, it 
is my understanding that you are now holding hearings on Senate bill 2646 as 
proposed by Senator Jenner. 

It is my fervent hope, as well as that of all my friends with whom I have dis- 
cussed this matter, that this bill will be passed on favorably. I hope you will do 
everything in your power to see that it is passed. 

Thanking you very much, I am 

Yours sincerely, 
(Mrgs.) Harry H. LAcey, Jr. 


WHEELING, W. Va., March 3, 1958. 
Hon. James O. EASTLAND, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: It is my fervent hope that bill S. 2646 to limit the 
appellate jurisdiction of the Supreme Court in certain cases will be reported 
favorably out of the Committee on Judiciary. 

This bill is a must if we are to preserve the Constitution which has been 
circumvented in many of the recent decisions of the Supreme Court. 

Sincerely, 
Dorotuy B. FRANKSTON. 


BALTIMORE, Mp., March 8, 1958. 
Senator JAMEs O. EASTLAND, 
Senate Office Building, Washington D.C. 


Dear SENATOR: All those signing the enclosed petition including myself, are 
most anxious that Senate bill 2646 be passed as soon as possible realizing its 
great importance to the preservation of our constitutional form of Government. 

With every good wish for your continued good health, and success in your 
dedicated work for your country, I am, 

Sincerely yours, 
MADELINE DOUGHERTY. 

The petition contained names of twelve residents of Baltimore and nearby 
areas. 


Be.oir, W1s., March 3, 1958. 
Hon. JAMES QO. EASTLAND, 


Chairman, Senate Committee on the Judiciary, 
Senate Office Building, Washington 25, D. 0. 


Dear Mr. EASTLAND: Please register by hearty support for Senate bill 2646, 
to limit the appellate jurisdiction of the Supreme Court. 
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I would invite your attention to the Constitution which, in Article III, provides 
that the Supreme Court “shall have appellate jurisdiction both as to law and 
as to fact, with such exceptions, and under such regulations as the Congress 
shall make.” This wording fairly demands that this bill be passed, particularly 
in view of the apparent inability of the present Court to read either the statutes 
or the Constitution. 

My compliments to Senater Jenner for his stand in defense of the Congress. 
The current penchant of the Court for rewriting the laws opposite to the ex- 
pressed will of Congress, its reliance on such “authority” as Gunnar Myrdal must 
be checked. 

Yours very truly, 
R. S. WASHBURN. 


Datias, Tex., March 4, 1958. 
Hon. Bruce ALGER, 
Congress of the United States, Washington, D.C. 


Sir: I respectfully request that you give your full support to use your influence 
in whatever way possible to convince Senator James O. Eastland and Senator 
William Jenner that Dallas is well aware of dangers ahead if Senate bill 2646, 
proposed by Senator Jenner, is not passed.to redefine the power of the Supreme 
Court and to return to the States the right to regulate subversive activities. 

It is our desire to call the attention of you right-thinking representatives of 
the people that additional provisions to correct the recent Mallory decision be 
incorporated in 8S. 2646. We greatly deplore the weakening of the Smith Act 
by the Supreme Court. 

Yours very truly, 
ELEANOR S. WHALEY. 
(Mrs.) Eleanor 8S. Whaley. 


Corpus CHRISTI, Tex., February 28, 1958. 
Senator JAMES O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR EASTLAND: This letter is in regard to Senate bill No. 2646, as 
proposed by the very wonderful Senator Jenner. I am very definitely in favor 
of bill 2646; and wonder if it would be possible to include in it a provision for 
correcting the Supreme Court’s Mallory decisions. 

I wish you every success with your Committee. We need more men like you 
and Senator Jenner in Washington, especially (most especially) on the Supreme 
Court. 

Very sincerely, 
Mrs. ALAN T. NICHOL.ON. 


DALLAs, Tex., March 3, 1958. 
Senator JAMEs O. EASTLAND, 
Committee on Internal Security, 
Washington, D.C. 

Hon. JAMES O. EASTLAND: This is to inform you of my approval of Senate bill 
No. 2646 as proposed by Senator Jenner. 

I deplore the weakening of the Smith Act by the Supreme Court. I, too, resent 
the Supreme Court’s recent decision—Mallory decision. 

I trust that Congress will redefine the power of the Supreme Court, as stressed 
in bill No. 2646, since it has by its many decisions shown that it is not the 
guardian of the United States Constitution. 

Sincerely, 


Miss ELIzABETH V. Cook. 


DAaALuas, Tex., March 3, 1958. 
Senator JAMES O. EASTLAND. 


Deak Sir: I sincerely approve of the Jenner bill No. 2646, and hope its passage 
will not in any way be hindered. 
Many of us realize that we have few conservative men in our Congress and 
regret we haven’t more men to represent us like you and Senator Wm. Jenner. 
Most sincerely, 
(Mrs. W.C.) OcTARENE Papoirt. 
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NEw York, N. Y., March 3, 1958. 
SENATOR JAMES O. EASTLAND, 
Senate Office Building, 
Washington, D. O. 

DeaR SENATOR EASTLAND: The recent Supreme Court rulings on subversive 
eases have made it almost impossible for America to defend itsélf against the 
Communist cénspiracy. 

Senator Jenner has introduced a bill to correct this. 

I hope that you will give this bill careful consideration and I also hope that 
you will support it. 

Sincerely, 
Frep 8S. DUNN. 


DALLAS, TEX., Marchi 4, 1958. 


DEAR SENATOR: I want to add my name to thousands of others endorsing 
Senate bill S. 2646 as proposed by Senator Jenner, and please inelude in it pro- 
visions to correct the Supreme Court’s reeent Mallory decision. 

There is no need for me to élaborate on how most of the South feels about many 
Supreme Court decisions. More power to you and others who are trying to 
correct at least some of the disgraceful decisions. 

Very sincerely, 
Mrs. P. B. KELLER. 


Briees, Tex., March 2, 1958: 
SENATOR JAMES QO. EASTLAND, 
Chairman, Committee on Internal Security, 
Washington, D.C. 
DEAR Sik: I wish to express hearty approval of Senate bill S. 2646, to redefine 
the power of the Supreme Court. 
Sincerely, 
VELMA Poon CAPPs. 


CINCINNATI, OHI0, March 4, 1958. 
Hon. JAMES EASTLAND, 
Head of the Senate Judiciary Committee, 
Washington, D.C. 

DEAR SENATOR EASTLAND: I have received complete information regarding bill 
§. 2646, introduced by Senator Jenner, and it is my sincere belief that the entire 
bill should be passed. 

How our Supreme Court ever became vested with power to release people 
convicted after a fair trial, and especially convicted in connection with Com- 
munist activity, is too much for me to understand. I am an old woman with 
not too many more years to live, but for the sake of the coming generations I 
should like to have some small voice in saving our Constitution from being 
scrapped bit by bit. 

Your people have sent you to Washington to look after the welfare of our 
country aud the good of the American people. Regardless of partisan politics, 
for God’s sake have the courage te vote for your own convictions, and save 
what there is left to be saved. 

Sincerely yours, 
GERTRUDE DE PINAL. 


SANTA BARBARA, CALIF., March 3, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


My Dear SENATOR: I have followed with dismay many of the rulings of the 
Supreme Court for the past few years, and in the interest of preventing a 
continuity of such decisions not properly the affair of the Court as intended 
by our forebears, and in the best interest of our country I want you to know 
that I am in full agreement with Senator Jenner’s efforts through his Senate 
bill 2646, to withdraw appellate jurisdiction from the Court in the fields of: 

(a) The investigative activities of the Congress. 
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(6b) The security programs of the executive branch of the Government. 

(c) State legislation against subversive activities. 

(d) Home rule over local schools. 

(e) Admission to the bar in individual States. 
and I strongly urge your committee to favorably report 8. 2646 back to the full 
committee for action. 

I further hope you will then exert every effort to secure passage of the bill 
at this session of Congress. 

With all good wishes, 

Sincerely, 
WILLIAM H. DERNELL.- 


DA.LLas, TEx., March 5, 1958. 
Senator JAMEs O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D. C. 

I urge that your committee report favorably on Senate 2646 proposed by 
Senator Jenner which is now under consideration. Our constitutional form of 
government, rights of the individual States and the internal security of the 
nation needs protection which this bill will give. 

A. G. HILL. 


PASADENA, CALIF., March 3, 1958. 
Senator JAMES O. EASTLAND, 
Chairman, Senate Office Building, 
Washington, D. C. 
DeAR SENATOR EASTLAND: Please get Senator Jenner’s bill, S. 2646, to the 
floor of the Senate immediately. 
This bill is most important to limiting the encroachment of the Supreme Court 
on the rights of the States. 
Sincerely, 
GERTRUDE D. BALE. 


SAN MARINO, CaALir., March 3, 1958. 
SENATOR JAMES O. EASTLAND, Chairman, 
Senate Office Building, Washington, D.C. 


DeaR SENATOR EASTLAND: We urge you to support S. 2646, the Jenner bill. 
Our freedoms are not safe under the present Supreme Court. They must be 
curbed. 
Yours very truly, 
Mr. and Mrs. M. N. THACKABERRY. 


GRIFFITH LUMBER COMPANY, 
HuNTINGTON, W. Va., March 4, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Judiciary Committee, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: We, the undersigned, respectfully request that your 
committee report favorably Senate bill 2646, known as the Jenner bill. 

This should be done as quickly as possible, as our country is in grave danger. 
Prompt enactment of this bill into law is necessary if we are to preserve our 
Republic. 

Yours very truly, 

Guy WEsT, 

Route 2, Proctorville, Ohio. 

END W. OSWALD, 
Huntington, W. Va. 

HeERMA S. CoPEN, 
Huntington, W. Va. 

LUTHER O. GRIFFITH, 
Huntington, W.Va. 
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CINCINNATI, Oun10, March 1, 1958. 
Senator JAMES O. EASTLAND, 
Senate Judiciary Comimttee, 
Senate Office Building, Washington, D. C. 


Dear Sir: As member of the Senate Judiciary Committee will you please give 
favorable consideration to Senate bill 2646? Something must be done to stop 


the Supreme Court’s intervention in subversive matters, and the Jenner bill will 


help to do this. 
I am sure you are for America first, as our forefathers planned and estab- 
lished it. 
Thank you for your support. 
Sincerely, 
Mrs. A. G. BYERS, 


INDIANAPOLIS, IND., March 38, 1958. 
Senator JAMES O. EASTLAND, 
Committee on the Judiciary, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: 8. 2646 is before your subcommittee now. Please 
give this bill your support for the sake of your rights and mine. It is a start 
in the right direction. 


Mrs. C. F. AUMANN. 


GLENDALE, CALir., March 3, 1958. 
Senator JAMEs O. EASTLAND, 


Senate Office Building, Washington, D. C. 
Dear Sir: Because of your conservative viewpoint and support of constitutional 
government this is a thank you for your support of the Jenner bill (S. 2646). 
You have been such a good American. 
Mrs. CLEMMA GALLOWAY. 


PASADENA, CaLir., March 3, 1958. 
Senator JAMEs O. EASTLAND, 


Senate Office Building, Washington, D. C. 
Dear SENATOR: Will you please support S. 2646, the Jenner bill. Our freedoms 
are not safe so long as Supreme Court is uncurbed. 
Yours truly, 


Mrs. IRENE HECKERT. 


‘ HuMBLE, Trex., March 2, 1958. 
Senator JAMES O. EASTLAND, 


Senate Committee on Internal Security, 
Senate Office Building, 
Washington 25, D. C. 

Dear Sir: May I please have a copy of S. 2646. I understand you are now 
holding hearings on this resolution. 

Ever since I first heard the saying that the “law is what the Supreme Court 
oo it is.” I have felt that we should have a better understanding of the courts’ 
limitations. 


Thank you for any kindness. 
Sincerely, 


EDWIN C. Moore. 
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DAa.Luas, TEx., March 3, 1958. 
Senator JAMEs O. EASTLAND, 


Committee on Internal Security. 


DEAR SENATOR EastLANpD: I ami writing to endorse Senate bill 2646, as proposed 
by Senator Jenner and encourage continued hearings. 

I also deplore the weakening of the Smith Act and the Mallory decision by 
the Supreme Court and suggest S. 2646 include provision to correct this dangerous 
procedure. 

Your efforts along this line will be greatly appreciated. 

Sincerely, 


Mrs, R. L: OWENs. 


INDIANAPOLIS, IND., March 3, 1958. 
Senator JAMES O. EASTLAND, 
Subcommittee on Internal Security, 
Washington, D. C. 


-Dear SENATOR: We think it is high time, Senator, that something be done 
immediately to curtail the unconstitutional power of our wn-American Su- 
preme Court. Senator Jenner’s bill before you should be acted upon without 
delay. 

Editorial of Indianapolis Star is enclosed which very ably refutes the critics 
of Senator Jenner's bill. 

Sincerely yours, 
Mr. and Mrs. J. R. MorGan. 

(The editorial referred to follows: ) 

MARCH 2, 1958. 


THE INDIANAPOLIS STAR 


SOME ACTION NEEDED 


The American Bar Association’s House of Delegates, in opposing Senator 
William E. Jenner’s bill to limit authority of the U. S. Supreme Court, has 
demonstrated something considerably less than wholehearted support for the 
Supreme Court. This is understandable in a group of men who have had a 
large part of their professional knowledge rendered worthless by a court which 
often disregards written and traditional law entirely in favor of its own ideo- 
logical whims. But in being content with mere mental reservations, the attor- 
neys shirked their duty. 

As far as it went, the House of Delegates’ action was more a slap at the Su- 
preme Court than support of it. The resolution recommended against approval 
of the Jenner bill, it is true, but the attorneys were not satisfied with that 
action alone. They insisted upon amendments specifically stating that the right 
to criticize court decisions is reserved. Actually the right is inherent; it does 
not have to be stated. The act of putting it in the record was, in itself, critical. 
Its significance is in no way lessened by the declaration that the House of Dele- 
gates officially does not either approve or disapprove of the court’s decisions. 

What the Bar Association group seemed to be saying between the lines is that 
something is wrong with the Supreme Court, but the Jenner bill is not the cure. 
Potent arguments can be advanced in support of such a position. The Jenner 
bill would take away from the Supreme Court the right to hear appeals in cases 
dealing with congressional committees, government security programs, school 
board actions or state rules respecting admission to the bar. $y attempting to 
be precisely specific, the bill in its legal implications may in fact be too vague. 

The Jenner bill’s virtue is that it proposes to do something in a situation where 
something needs to be done, and that if the measure does not work, it could be 
immediately repealed. Its fault is that it makes no provision for the possible 
vast area of conflict in constitutional issues between cases withdrawn from High 
Court jurisdiction and those which remain subject to it. Suppose a school board 
for example, made an illegal seizure of private property. Would the private 
individual's right to take his case to the Supreme Court be paramount, or would 
the school board’s exemption be decisive? 

These and similar considerations undoubtedly moved the house of delegates 
to oppose the Jenner bill. The attorneys made it unmistakably plain that they 
believe Senator Jenner has not devised the right remedy. At the same time they 
seem to imply that a proper remedy would not be unwelcome. Yet they offer no 
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suggestions. They do not propose an alternative to the Jenner bill. Here they 
failed. 

For ourselves, we prefer the Jenner bill to nothing at all. We recognize its 
shortcomings. We realize the legal confusion it might create. We understand 
the professional attitude of the attorneys, whose prime concern is with the im- 
mediate orderliness of the law. We do not believe that the Jenner bill, if en- 
acted, would remain an effective law for more than a few months, or a few 
years at most. But it would immediately serve notice on the Supreme Court 
that it will only destroy itself by ignoring Constitution and Congress, and that 
it will not be permitted to destroy the American form of government in the 
process. 

The Supreme Court has created its own crisis by overriding sacred State 
sovereignty, by tampering with the obvious intent of Congress in perfectly con- 
stitutional legislation, by constituting itself a pressure group dedicated, to pro- 
moting authoritarian Central Government contrary to every American tradition. 
If the Jener bill offered the only means of meeting the crisis, it ought by all 
means to be adopted. Fortunately, there is an alternative. 

The alternative is the proposal by Representative George Huddleston, Jr., of 
Alabama, that State and Federal courts need not be bound by Supreme Court 
decisions which violate legal precedent and are based on considerations other 
than the law. We believe Congress should choose this course. If the Bar As- 
sociation’s House of Delegates knows a better solution, it should be offered. 
The problem has become too acute to be erased by criticism alone. 





SANTA BARBARA, CaALir., March 4, 1958. 
Hon. JAMES EASTLAND, 


Chairman of Judiciary Committee. 


DEAR SENATOR: I am imploring you to use all of your influence to get Senator 
Jenner’s bill S. 2646, passed at this term of Congress. That will, I believe, stem 
some of this trend toward completely abolishing our Constitution. 

Sincerely, 


Mrs. M. L. bE VorN. 


SHERMAN, TEx., March 4, 1958. 
Senator JAMES O. EASTLAND, 


Committee, Internal Security, 
Washington, D.C. 

Dear Sirk: I am in favor of bill S. 2646 because we must return to the States 
the right to regulate subversive activities. 

Provisions should be made for correcting the dangerous Mallory decision as 
soon as possible. 

Very truly yours, 
Mrs. C. H. FREASIER. 


DALLAS, TEx., March 5, 1958. 
Senator JAMES O. EASTLAND, 


Committee on Internal Security, 
Washington, D. C. 
I am in favor of Senate bill S. 2646 as proposed by Senator Jenner. 
Mrs. B. H. Hivpurn. 





SANTA BARBARA, CALIPF., March 4, 1958. 
Senator EASTLAND, 
Senate Office Building, 
Washington, D.C. 

SENATOR EASTLAND: It is imperative that the Jenner bill—S. 2646 be enacted 
to curb the ‘autocratic power of the Supreme Court. We earnestly urge that you 
vote ‘‘¥Yes” on this bill—also H. R. 9852—National Security Act. 

F. M. GREENWOOD. 
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Daas 4, Tex., March 3, 1958. 
Senator JAMES EASTLAND, 


Committee on Internal Security, 
Senate Building, Washington, D.C. 
DEAR SENATOR EASTLAND: May I voice my approval of Senate bill 2646—the 
Jenner bill. I know you will work for its passage. 
Sincerely, 
ORALEE C. SCHIEBEL. 


CLAREMONT, CALIF., March 3, 1958. 
Senator JAMES O. EASTLAND, 


Senate Office Building, 
Washington, D. C 

Deak SENATOR EASTLAND: I wish to express my strong desire for the success- 
ful passage of the Jenner bill, S. 2646, limiting appellate jurisdiction of the 
Supreme Court. 

I think the present trend of the Supreme Court is highly dangerous and should 
be reversed before it brings any further decisions favoring communism into 
being. 

Also let us have hearings on H. J. Resolution 355. 

(Mrs.) LaAuRrA Scorr Lerts. 


PHILADELPHIA, PA., March 8, 1958. 
JUDICIARY COMMITTEE, 
United States Senate. 
GENTLEMEN : I wish to ask this committee to recommend to the full Senate, 
that S. 2646 be passed. 
Yours truly, 
ANNA R. KETTERER. 
S. G. KETTERER. 


Oval, Cauiv., February 28, 1958. 
Senator JAMES O. EASTLAND, 
Senate Office Building, Washington, D.C. 
Dear SENATOR: Will you do all in your power to support S. 2646, Senator 
Jenner’s bill, limiting jurisdiction of the Supreme Court? Thanks for attention. 
Sincerely yours, 
M. L. RUSSELL. 


BIGWELLS, TeEx., March 3, 1958. 
Senator JAMES EASTLAND, 
Senate Office Building, Washington, D.C. 
sill S. 2646 certainly of drastic importance to this Nation. Hope you will do 
everything you can. 
JACK BOWMAN. 


Los ANGELES, CaLir., March 3, 1958. 
Senator JAMES O. EASTLAND, 
Senate Office Building, Washington, D.C. 
I am in favor of S. 2646 as proposed by Senator William Jenner. 
A. R. PUMPELLY. 


NortH ABINGTON, Mass., February 28, 1958. 
Chairman JAMES QO. EASTLAND, 
Judiciary Committee, 
Senate Office Building, Washington, D. C. 


DEAR CHAIRMAN EASTLAND: The Oldtown chapter of the Massachusetts Com- 
mittees of Correspondence, an affiliate of the American Coalition of Patriotie 
Societies, demand that Senator Jenner’s S. 2646, to limit the appellate jurisdic- 
tion of the Supreme Court in certain cases, investigative functions of the Con- 
gress, the security program of the executive branch of the Federal Government, 
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State antisubversive legislation, and the admission of persons to the practice 
of law within the individual States, be reported favorably by the Internal Secu- 
rity Subcommittee and the Judiciary Committee. 

We further demand that S. 2646 be enacted into law at an early date. Con- 
gress must restore its legislative authority to write the laws of this country, as 
set forth in the United States Constitution, and defend us, as a people, from 
the machinations of the present un-American Supreme Court. Our members 
believe there should be impeachment proceedings during the present session of 
Congress. 

Will you please offer this letter for the record in the hearings now in progress 
and in the following considerations of the Judiciary Committee? We regret 
that we cannot give testimony in person. 

Sincerely, 
JEAN E. DONAGHEY 
(Mrs. George Donaghey), 
Chairman, Oldtown Chapter, 
Massachusetts Committees of Correspondence. 





Rye, N. Y., March 5, 1958. 
Senator JAMEs O. EASTLAND, 
DEAR SENATOR: I am in favor of Senate bill 2646 as proposed by Senator Jenner. 
Please do your utmost to save our Nation. 
Thanking you, I remain, 
Yours sincerely, 
MARY RAFFERTY. 


Cuicaeo, ILz., March 4, 1958. 
Senator JAMES O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D.C. 
DEAR SENATOR EASTLAND: I am very much in favor of Senate bill 2646, pro- 
posed by Senator Jenner. 
The efforts of your committee in behalf of this bill will be very much appreciated. 
Very truly yours, 
HERMINE H, DRAPER. 


EULESS, Tex., March 2, 1958. 
Hon. JAMES O. EASTLAND, 
United States Senate, Washington, D.C.: 


I have read with great interest your splendid article in February 1958 issue 
of American Mercury Magazine under title “An Alien’s Ideology Is Not the 
Law of the Land.” 

Sir, I can’t describe the feelings I have when I think of the rantings of the 
Supreme Court under its so-called “law of the land” mandates. Sir, to say the 
least, we are sickened. Even though the Court stinks, it is only doing what a 
complacent people have allowed it to do. 

If the people don’t arise from its lethargic state we are going to face a national 
catastrophe. 

Though not being your constituent, I would offer you my encouragement. 

I also read Senator Jenner’s article in March issue of Mercury. It was splendid. 

I understand Senator Jenner has introduced a bill to deprive the Supreme 
of its appellate powers. Have you been advised of this legislation? 

I have written my own Senators, Johnson and Yarborough, as well as Repre- 
sentative Jim Wright, asking them to support the Jenner bill. May God bless you 
in your great job of representing the people of your State. 

Sincerely yours, 
J. CARL STAPLETON. 
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Tue AMERICAN LEGION, DEPARTMENT OF WISCONSIN, 
Milacaukee, Wis., March 8, 1958. 
Mr. J. G. SouRWINE, 
Associate Counsel, Senate Internal Security Subcommittee, 
Senate Office Building, Washington 25, D.C. 

Dear Mr. SourRWINE: In accordance with your suggestion when Woody Bous- 
man called you while I was in Washington on February 21, I am enclosing a 
letter to Senator Eastland in support of Senate bill 2646 as well as a suggested 
amendment to item 4 of paragraph 1258 as introduced by Senator Jenner. 

In our State an educational governing body has always maintained it could 
not legally take any action to keep subversive influences and propaganda from 
using the facilities under its control. 

I have contacted two past judge advocates of our department who are con- 
versant with this problem, asking their advice with the suggestion that item 4 
might be amended following the words “activities in its teaching body” by adding 
the words, “and/or its campus or physical facilities.” 

Charles P. Gurran, of Mauston, Wis., has suggested the following wording: 
“or the use of any property, buildings or facilities under the jurisdiction of 
such body by known Communists or subversive persons, groups, clubs and 
organizations.” 

William E. McEwen of River Falls, Wis., suggested the wording, “or otherwise 
to the full extent of the body’s authority and jurisdiction.” 

It is this last suggestion that I am using in my letter to Senator Eastland. 
I have given you this background so that you may know what we are hoping 
to achieve and will appreciate your suggestions, or anything you may do to help 
us achieve our objective. 

Because it has been my privilege to haye received some of the publications 
of the hearings conducted by your committee, I am well aware of the great 
work you are doing. Keep up the fine work. We must not let up. 

Sincerely yours, 
G. E. Srpeie. 


SANTA BARBARA, CaLir., March 2, 1958. 


Senator JAMES O. EASTLAND, 
Washington, D. C. 


Dear Sie: I hope very much that you will show an interest in the bill to curb 
the power of the Supreme Court, introduced by Senator William Jenner. 
Sincerely yours, 
(Mrs.) FLInt H. Jones. 


Woopsury, N. J., March 3, 1958. 
Hon. JAMES O. EASTLAND, 
United States Senate, 
Washington, D. C. 

My Dear Senator: I hope that the internal subcommittee will report S. 2646 
favorably, without amendment, to the full Committee of the Judiciary and I 
trust that the above bill will receive your full support. 

Very sincerely yours, , 
Joyce F. LAMMERT. 


Dawwias, Tex., March 3, 1958. 
Senator James O. EastTLanp: I am heartily in fayor of Senate Bill No. 2646 
as proposed by Senator Jenner. 
Respectfully, 
HETEEPE UNDERWOOD. 
Mrs. L. C. UNDERWOOD. 
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MARYSVILLE, CALir., March 4, 1958. 
Senator JaMes O. HasTLANp, 
Senate Office Building, 
Washington, D. C. 


DEAR SENATOR EASTLAND: Personally, I am in favor of impeaching the present 
Supreme Court. But Senate bill 2646 would keep the court within constitutional 
bounds*to some extent. As a security measure in this time of crisis, I feel that 
Senate bill 2646 should be passed without fail. 

Sincerely, 
IMOGEN McMurtry. 


BALTIMORE, Mp., March 5, 1958. 
Honorable WILLIAM P. RoGERs, 
United States Attorney General, Washington, D.C. 

Sir: Why misinterpret the bill which bears the name of the distinguished 
Senator from Indiana-——why create a wrong impression? 

The Jenner bill vibrates a current of opinion of thinking people in both 
affiliations. They have been outraged by the Warren decisions. Fortunately, 
only the Congress can enact laws. 

It is incredible that you sanction the tempo of the Warren decisions which 
places the judicial smile of approval on all who would destroy our sovereignty. 
Great legal minds in this Nation are not in accord with your position. 

Very truly yours, 
B. M. MLLER. 


OAKLAND, CALIF., 
February 27, 1958. 
SENATE INTERNAL SECURITY SUBCOMMITTEE, 
Senate Office Building, Washington, D. C. 

GENTLEMEN: In my opinion there is no more important bill up for enactment 
than the Jenner bill which would prevent the Supreme Court from giving the 
Reds freedom to destroy utterly our constitutional guarantees. 

To spend billions fighting Communists all over the world and give them 
asylum here seems to border on the ridiculous. 

Parl Warren should by all means be impeached and sent out to pasture. 

Very truly, 
J. S. JOSIASSEN. 


SWEETWATER, TEX., 
March 3, 1958. 
Senator JAMES O. EASTLAND, 
Committee of Internal Security, 
Senate Office Building, Washington 25, D.C. 

Deak Senator: I would like for you to know that I am certainly in favor of 
Resolution S. 2646. It seems to me definitely that the State should have the 
right to regulate subversive activities. The Supreme Court has recently handed 
down decisions that are, it certainly seems to me, foreign to our way of life. 

The weakening of the Smith Act and the recent Mallory decision are two 
glaring examples of this. I am heartily in favor of 8S. 2646. 

Sincerely yours, 
PETER Fox. 


Daas, Tex., March 8, 1958. 
Honorable JAMES O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D.C. 

DrEAR SENATOR EASTLAND: I understand that the Senate Committee on Internal 
Security is now holding hearings on Senate Bill No. 2646, and wish to express 
my approval of this bill as proposed by Senator Jenner. 

Respectfully yours, 
SARAH MILLER. 





1034 LIMITATION OF APPELLATE JURISDICTION 


Tue First State BANK & Trust Co., 
Lufkin, Tex., February 28, 1958. 
Senator JAMEs O. EASTLAND, 
Committee on Internal Security, 
Senate Office Building, Washington, D. C. 


Re 8. 2646, proposed by Senator Jenner. 

Dear SENATOR: I want to commend you on the work you are doing in support 
of Senate Resolution 8S. 2646. 

I am heartily in agreement with the purpose of this bill and sincerely hope 
that it will become the law of our land. 

Sincerely yours, 
H. J. SHANDS, 
Eeecutive Vice President. 


Los ANGELES, CALtr., March 19, 1958. 
Hon. JAMES O. EASTLAND, 
Washington, D. C. 


DEAR SENATOR: It is with sincere desire that I appeal to you to support 
Senator Jenner’s bill S. 2646 to withdraw appellate jurisdiction from the Supreme 
Court act. 

Mrs. ApA L. CAMPBELL. 


BALTIMORE, Mp., March 2, 1958. 
Senator James O. EAsTLanp, 
Chairman of Committee on the Judiciary, 
United States Senate, Washington, D.C. 


DEAR SENATOR EASTLAND: Please add my name to the thousands of others, in 
approval of the passage of bill S. 2646, which is now before the committee of 
which you are chairman. 

To me, it seems a very dangerous thing to have a handful of politically 
appointed men, as the Supreme Court, as our maker of laws, when our con- 
stitution so clearly points out that the laws are to be made by the United 
States Senate, the members of which have been elected by the people as their 
choice for that very purpose. 

I am really greatly heartened to find that there are certain Senators willing 
to fight for both their rightful powers and for the constitutional rights of the 
people to choose by election their own lawmakers. 

Sincerely yours, 
C. RutH RvbpDisI. 


Sr. Louts, Mo., March 8, 1958. 
Hon. JAMES O. EASTLAND, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR EASTLAND: Senator Jenner’s bill to deny the Supreme Court 
jurisdiction in cases arising out of contempt of Congress for sedition and the 
like is proper and timely and should be passed at the earliest possible date. 
Also the Congress should limit the Court in its law-making authority as it did 
in the Jencks and Watson cases and in the reversal of many criminal cases which 
had been affirmed in the Supreme Courts of the several States, only to be reversed 
in the Supreme Court of the United States. 

This was clearly in the mind of such men as James Madison and George Mason, 
who were largely responsible for our Federal judiciary and who had in mind the 
limitation of appellate jurisdiction when they passed paragraph 2 of section 2 of 
Article III of our Federal Constitution. 

The Court has set itself up as a super legislative body and will continue to 
usurp the powers of Congress if permitted to do so. Support from men like 
Attorney General Rogers, who never tried a case in court during his career, 
want to preserve the existing practice to have the Supreme Court do the political 
tricks that he could not have Congress do. Furthermore, his statement about 
the court packing plan of Roosevelt is not analogous at all. Most bar associa- 
tions like the American Bar Association in the country today give little or no 
support to our form of government and many of the members are concerned only 


















































} 
LIMITATION OF APPELLATE JURISDICTION 1035 | 





in their own popularity with the judges and judiciary for their own selfish 
interests. 

On election day the citizens are urged to vote; but many are disgusted with 
the administrations of Roosevelt, Truman, and Eisenhower and the many political 
fakirs appointed to influential offices. The Supreme Court in the days of the 
three administrations just mentioned have done more to injure our form of gov- i 
ernment than any other cause. As I said, the only support I find is among the 
political fakirs and intellectuals and I make it my business to talk with people 
of all walks of life such as one finds in a city of this size. 

Very truly yours, 

JOHN J. JARVIS. 


PHILADELPHIA, Pa., March3, 1958. 
DeaR SENATOR: Having read Senator Jenner’s bill, S. 2646, I wish to state 
I am very much in favor of it—I hope you will vote to bring it out on the floor 
as soon as possible. 
Very truly yours, 





FRANCES R. FINN. 
(Mrs. Clarence Finn.) 


DALLAS, TEx., March 3, 1958. 
Senator JAMES O. EASTLAND, 


Washington, D.C. 


Dear SENATOR: For your information, I am in favor of Senate bill 2646 as 
proposed by Senator Jenner. 
Please include in §S. 2646 provisions for correcting the recent dangerous Mallory 
decision. 
Yours truly, 
GERTRUDE M. GARRETT. 
(Mrs. Melvin M. Garrett.) 


Los ALtos, Cauir., March 5, 1958, 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 


DEAR SENATOR EASTLAND: A few days ago a brief news item regarding the Jen- 
ner bill (S. 2646) set me to wondering what the average citizen thinks of the 
recent Supreme Court decisions that have been so favorable to communism. I 
decided to find out by constituting myself as a sort of local, one-man Gallup poll. 
The enclosed petition is the result of several hours’ effort I spent interviewing 
individuals and couples—not more than two at a time—and discussing with them 
the issues involved. 

There are 50 signatures, each signer an adult citizen of the United States. The 
petition was read by each one before signing and each signed without the slightest 
persuasion. Only one person interviewed declined to sign. 

These people are from various walks of life and from several different places, 
scattered in an area over 50 miles. Many of them I did not know before. A 
few knew absolutely nothing about these Supreme Court decisions. Several 
knew only a little. When informed of some of the decisions by being shown 
newspaper clippings and editorials from the San Francisco Examiner (covering 
about a year), they were incredulous at first and then indignant. 

I realize fully that the small number of signatures on this petition is of little 
import. However, the unanimity of opinion I observed and the intensity of indig- 
nation on the part of many toward these decisions were, to me, highly significant. 
I have no doubt that among those citizens who have even a modicum of informa- 
tion on the subject there is a preponderant sentiment for this bill. 

This letter, with accompanying petition, is offered respectfully for considera- 
tion by your committee. 

Sincerely yours, 





MurrAY M. MONTGOMERY. 
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(The petition referred to is as follows :) 


CHAIRMAN OF THE SENATE JUDICIARY COMMITTEE, 
United States Senate, 
Washington, D. C.: 


We, the undersigned, deeply concerned for the weifare of our country, believe 
that its internal security has been weakened materially by several of the recent 
decisions of the Supreme Court. Therefore we respectfully urge your committee 
to give favorable consideration to S. 2646, the so-called Jenner bill, and bring it 
to the floor of the Senate, recommending its passage. 

Murray M. Montgomery, 875 Riverside Drive, Los Altos, Calif.; Anne D. 
Montgomery, 875 Riverside Drive, Los Altos, Calif.; Sidney R. Braunaman, 
450 W. Charleston Road, Palo Alto, Calif.; C. C. Barber, 892 Riverside Drive, Los 
Altos, Calif.; Lorraine M. Barber, 892 Riverside Drive, Los Altos, Calif.; John 
N. Weiner, 1117 Riverside Drive, Los Altos, Calif.; Clara Scott, 350 Arballo Drive, 
San Francisco; Frances W. Myers, 125 Camden Drive, San Franciseo; Edward 
A. Thompson, 889 Riverside Drive, Los Altos; Helen L. Thompson, 889 Riverside 
Drive, Los Altos; Ernest D. Habeger, 861 Riverside Drive, Los Altos; Phyllis V. 
Habeger, 861 Riverside Drive, Los Altos: George W. Graham, 904 Riverside 
Drive, Los Altos; Doris D. Graham, 904 Riverside Drive, Los Altos; Arthur E. 
Eriksen, 1849 Spencer Road, Mountain View, Calif.; Louise E. Eriksen, 1849 
Spencer Drive, Mountain View, Calif.; Edith M. Wilder, 878 Riverside Drive, 
Los Altos, Calif.; Harry Wilder, 878 Riverside Drive, Los Altos, Calif.; James 
G. O’Rourke, 22826 Aspen Drive, Los Altos, Calif.; Annette P. O'Rourke, 22826 
Aspen Drive, Los Altos, Calif.; H. P. Melhouse, 821 Riverside Drive, Los Altos, 
Calif. ; Cora R. Melhouse, 821 Riverside Drive, Los Altos, Calif. 

James P. Milton, 449 15th Avenue, San Francisco, Calif.; Anne M. Milton, 449 
15th Avenue, San Francisco, Calif.; Ralph O. Moller, 847 Riverside Drive, Los 
Altos, Calif. ; Josephine F. Moller, 847 Riverside Dr., Los Altos, Calif. ; Frederick 
J. Bermerman, 229 South I Street, Lompoc, Calif.; Margaret P. Winchet, 373 
Hawthorne, Los Altos, Calif.; W. Winchet, 373 Hawthorne, Los Altos, Calif. ; 
Dorothy G. White, 965 Riverside Drive, Los Altos, Calif.; Leslie W. Harrison, 
713 Terrace Court, Los Altos, Calif.; Mrs. L. W. Harrison, 713 Terrace Court, Los 
Altos, Calif.; Mrs. M. W. Peck, 24040 Spaulding Avenue., Los Altos, Calif. ; 
Albin N. Caldwell, 890 Echo Drive, Los Altos, Calif.; Clara F. Caldwell, 
890 Echo Drive, Los Altos, Calif.; James E. Gardner, 650 Covington Road, 
Los Altos, Calif.; George A. Bustard, Route 7, Box 308, Tully Road, San Jose, 
Calif.; Al Francis, 141 North Craymont Avenue, San Jose, Calif.: George BE. 
Elliott, 1690 Mount Vernon Drive, San Jose, Calif.; Theodore W. Smith, 13621 
Emilie Drive, San Jose, Calif.; William T. Harrison, 730 North Second Street, 
San Jose, Calif.; John H. Brigesberry, 251 Bayview Avenue, San Jose, Calif.; 
Leonard J. Greeley, 590 Casita Way, Los Altos, Calif.; Jane M. Greeley, 590 
Casita Way, Los Altos, Calif; Robert A. White, 965 Riverside Drive, Los Altos, 
Calif.; Arthur L. Schmitz, 954 Riverside Drive, Los Altos, Calif.; Alfred P. De- 
Camara, 962 Riverside Drive, Los Altos, Calif.; Howard Wirth, 944 Riverside 
Drive, Los Altos, Calif.; Frances I. Maas, 835 Riverside Drive, Los Altos, Calif. ; 
Clayton H. Maas, 835 Riverside Drive, Los Altos, Calif. 

The subcommittee received a number of petitions similar to the one 
following. Because of the difficulty of deciphering many of the signa- 
tures it was decided to list only the States represented. Florida signers 
totaled 186, Pennsylvania 21, Mic higan 10, New York 45, New Jersey 
13, W - Virginia 6, Illinois 11, North Carolina 2, C alifornit a 53, Dela- 
ware 1, Iowa 2, Missouri 1 1, Ohio 12, Maryland 88, Connecticut 7, 
Wisconsin 8, Indiana 5, Virginia 2, Minnesota 8, Rhode Island 1, New 
Hampshire 6, Tennessee 3, Massachusetts 9, Arizona 27, Louisiana 1, 
Maine 1, Oklahoma 1, Texas 1. 
(The petition reads as follows :) 






PETITION TO SENATOR JAMES QO. 


JUDICIARY, 


EASTLAND, CHAIRMAN, COMMITTEE ON THE 
UNITED STATES SENATE 


St. PETERSBURG, FLA., 





March 4, 1958. 





We, the undersigned, familiar with Senate bill S. 2646 calling for restriction 
of the appellate jurisdiction of the Supreme Court in respect to State legislatures, 
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local school bodies, State bar associations, the executive branch of our Govern- 
ment, and the United States Congress, and thoroughly dismayed by the extent 
to which the Supreme Court, in the past 3 years, has destroyed the structure 
built by the people to protect themselyes against the worldwide conspiracy of 
atheistic communism, and by the chaos resulting therefrom in the executive 
branch in Congress, in the judiciary, and among our citizens, and aware that 
our Constitution gives to Congress not only the full and unchallengeable power 
but also the responsibility to regulate, by law, the appellate jurisdiction of the 
Supreme Court, hereby petition your Committee on the Judiciary to take speedy 
affirmative action upon S. 2646. 





CourRT DECISION 


A very important point about the recent decisions of the present Supreme 
Court, which many people seem to have overlooked although it seems obvious, 
is this: 

First, in a decision based on a Pennsylyania ease, the Court ruled out the sedi- 
tion laws of the several States on the ground that the Federal Government, 
through the Smith Act and others, had preempted to itself all such cases—thus 
depriving the States of their right to prosecute under their own laws those who 
conspire to overthrow our Government by force and violence. 

Second, in a later decision involving the 14 Communists from California who 
had been convicted under the Smith Act in a Federal court, the Supreme Court 
virtually nullified the Smith Act itself. 

The effect, therefore, is to leave the Nation, to all practical purposes, defense- 
less against the machinations of the Communist conspiracy, since, as matters now 
stand, (a) the States are powerless to proceed against it, and (b) so is the Fed- 
eral Government. 

Congress has constitutional authority to remedy this situation by appropriate 
legislation, which it could specifically remove from the jurisdiction of the Su- 
preme Court. 

JOHN ALLAN. 

Los ANGELES. 

Marcu 5, 1958. 


Your committee is strongly urged to fayorably report S. 2646 in order to pro- 
tect our country from further misconceptions of the Supreme Court. 


Courts FLAYED 


The question that arises in my mind, as I’m sure it is arising in the minds of 
millions of thinking persons throughout the country, is: Along what path are 
our Federal and State courts leading us? 

In a series of infamous decisions at both National and State levels, the courts 
have freed convicted Communists to once again perform their work of under- 
mining our way of life, and our very freedom. 

These men and women were convicted in a fair trial at great expense and 
sacrifice by the American public, but they are now set free because of minor tech- 
nicalities of law. : 

The Supreme (supreme what?) Court has further hamstrung the successful 
prosecution of subversives by their insidious ruling that opens the files of the 
FBI to the defenders of such persons. Truly, Moscow must have great regard 
indeed for our courts. 

Let us sincerely hope there will be an awakening in the judicial minds, and 
that the people never have to feel compelled to take the law into their own hands. 
I don’t believe that our laws and Constitution were meant to be against the peo- 
ple of the United States. 


Lewis S. HAyYEs. 
LAGUNA BEACH. 


MARCH 3, 1958. 
Let’s be sure to favorably report S. 2646 to the full committee. 
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SANTA Barpara, Cavir., March 5, 1958. 
Hon. JAMEs O. EASTLAND, 
Senate Office Building, Washington, D.C. 


Dear SENATOR: I was very glad to receive a copy of Senator Jenner’s bill to 
curb the jurisdiction of the Supreme Court. I hope your committee will give 
its support, and I think it is vital for the security of our country. 

Sincerely, 


ISABEL L. ADAMS. 


CHARLESTON, W. VA., March 5, 1958. 
Hon. JAMES EASTLAND, 
Senate Office Building, Washington, D. C. 


Deak SENATOR EASTLAND: I wish to express my gratitude to you and to Senator 
Jenner for drawing up a bill to curb the lawmaking powers of the Supreme Court. 
You are certainly correct in stating that they have far exceeded their authority, 
and that their jurisdiction over State laws, etc., should be removed. 

Again thanking you for what you are trying to do to preserve our liberties. 

Sincerely yours, 
Dorotuy H. Horn. 
Mrs. T. L. Horn. 


CHARLESTON, W. VA., March 4, 1958. 
Senator JAMES O. EASTLAND, 
Washington, D. C. 


Dear Sir: As an individual, I can do little or nothing about the actions of the 
Supreme Court. But, with your help and other Senators, I know Senate bill 2646 
will become a reality. This bill can control and restrain the Supreme Court 
and I am very much in favor of such. Please support bill 2646. 

By the way, I heard you on TV last Sunday and I think you were and are, 
correct concerning the statehood of Hawaii. 

Thanking you. 

Sincerely, 
Mrs. HELEN M. Dupbvuir, 


BICKLEY MANUFACTURING Co., 
Bala-Cynawyd, Pa., March 5, 1958. 
Senator JAMES O. EASTLAND, 
Chairman, Judiciary Committee, 
United States Senate, Washington, D.C. 

Dear SENATOR EASTLAND: We urge your committee to vote in favor of the 
Jenner bill, S. 2646. 

My attorney advises me that the Supreme Court is already limited by the 
Constitution of the United States on what they should do but they are paying 
no attention to the Constitution. It may be possible that this bill will bring them 
to time and put them in their place. 

Please do whatever you can to bring this matter to the other members of the 
committee to obtain passage of the bill S. 2646. 

Yours truly, 
Everett H. BICKLEY. 


Daas, Tex., March 4, 1958. 
Senator James O. EASTLAND, 
Chairman, Senate Committee on Internal Security. 


Dear SENATOR EASTLAND: I am writing to add my name to those who are 
backing you in your fight for Senate bill 2646 offered by Senator Jenner. If 
this bill could be passed it would be a big step to save America for Americans. 

I pray you may be kept well and strong to carry on the fight. 

Yours sincerely, 
Martua SIMKINS. 
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QUAKERTOWN, Pa., March 4, 1958. 
Hon. JAmMeEs O. EASTLAND, 


Washington, D. C.: 


Help prevent the Supreme Court from nullifying our Constitution completely. 
Why spend billions to defend against foreign Communists while giving aid and 
comfort to domestic ones which are more dangerous? Support 8. 2646. I am 
not one of your constituents, but they will have no opportunity to vote for it unless 
your committee passes it. 

Yours truly, 


T. Atva Ports: 


Jamaica, N. Y., March 4, 1958. 
Hon. JAMES O. EASTLAND, 


United States Senator, 
Washington, D. C.: 
We most sincerely hope that you will succeed in securing the passage of 
S. 2646, relating to the Supreme Court. 
Respectfully, 
GEORGE W. WINANS. 
JESSIE R. WINANS. 


PHILADELPHIA, Pa., March 4, 1958. 
Hon. JAMES QO. EASTLAND, 


Chairman, Senate Judiciary Committee, 
Washington, D. C. 


DEAR SENATOR EASTLAND: I plead with you for you to plead with the members 
of your committee to vote “yes” on Senator Jenner’s bill, S. 2646. 

To my mind, it is the most important bill before the Congress at this session. 

The Supreme Court has proven that they are bowing to the will of the hidden 
government. They are traitors. 

May I remain your admirer and supporter? 


HANNAH B. CUMMINGS. 





SantTA BaRBARA, Cauir., March 4, 1958. 
Senator JAMES O. EASTLAND, 


United States Senate, 
Washington, D. C. 


Deak Sir: Please do all you can to pass the Supreme Court bill, Senate bill 
2646. It is imperative we have the protection of this bill. 
Very truly yours, 


Mrs. Davin J. TrroMAs. 


SHERMAN, TEX., March 3, 1958. 
Senator James O. EASTLAND, 


Chairman, Senate Committee on Internal Security, 
Senate Office Building, Washington, D. C. 


Dear Sire: As a taxpayer, citizen, and a voter of this community I wish to 
declare myself in favor of and urge passage of Senate Resolution 2646 as pro- 
posed by Senator Jenner. I believe the people should have a voice in redefining 
the power of the Supreme Court. 

If possible, I would also like to see some provision included in S. 2646 which 
would correct or reverse the Supreme Court’s recent Mallory decision. This 
decision, as I understand it, ties the hands of the police and courts in combatting 
the activities of young thugs. 

Your earnest consideration of my beliefs will be appreciated. 

Your respectfully, 


C. LESLIE JONES. 


Datias, TeEx., March 5, 1958. 
DEAR SENATOR EASTLAND: I would like to state that I am very much in favor 
of Senate bill No. 2646 as proposed by Senator Jenner. I hope that I am not too 
late in writing you about this as I understand that the hearings on this bill 
were started on February 19 and would continue for several weeks. 
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We feel like the women of Texas and in fact the whole country should support 
this bill and try to wake the people up to the fact that Communists who have 
already been convicted of conspiracy are now allowed to teach and advocate 
the violent overthrow of the United States Government. 

We would also like to include in 8. 2646 provisions for correcting the danger- 
ous situation which now exists where peaceful citizens are afraid to walk the 
streets in some of our larger cities due to the weakening of the police and the 
courts in combating senseless beatings by young thugs. We feel that.the recent 
Mallory decision has tied the hands of the police and the courts to where this 
situation will become worse. 

The women of Dallas and also the men that I have had a chance to talk to 
about this bill are greatly in favor of it. 

Yours yery truly, 
Mrs. SAM P. BurForp. 


New OrLEANS, La., February 4, 1958. 
Dear Hon. JAMES EASTLAND: I would like you to support the Jenner bill to 
curb the Supreme Court. 
I believe the Congress of the United States should make the laws of the land 
and not the Supreme Court. 
Sincerely, 
Mrs. C. G. DEsosry. 


NEW ORLEANS, LA., March 5, 1958. 
Hon. JAMES EASTLAND, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: I would like you to support the Jenner bill to curb 
the Supreme Court and strengthen the Government efforts against communism. 
Sincerely, 
Lucy S. GAuDET. 


New Orzeans, La., Mareh 5, 1958. 
Hon. JAMES EASTLAND, 
Senate Office Building, 
Washington, D. €. 
Dear Sir: I am writing to ask your support for the Jenner bill to curb the 
Supreme Court which I feel has gone beyond its jurisdiction. 
Sincerely, 
Mary D. McCarpeLt. 


NEW ORLEANS, La., March 6, 1958. 
Hon. JAMES EASTLAND, 
Washington, D. C. 

Dear SENATOR EASTLAND: We in New Orleans appreciate the work that you 
have been doing. Most of us here are in favor of the Jenner bill, and we want 
to thank you for supporting it. 

Sincerely yours, 
Saran T. Ryan. 


Sr. Louis, Mo., Mareh 5, 1958. 
Dear SENATOR: Please support Jenner’s S. 2646. We can’t stand many more 
Red Monday decisions. 
Yours very truly, 
C. F. JAcoss. 


WHEELING, W. Va., March 5, 1958. 
Hon. JAMES O. EASTLAND, 
Washington, D. C. 


Drak Str: I would suggest that you use your influence to get your good bill 
No. 8. 2646 out of the Judiciary Committee, and work for passage of same. 
Yours truly, 
Mrs. Louis W. EaBNEsT. 
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Fort Worth, TEex., March 6, 1958. 
Senator JAMES O. EASTLAND, 


Senate Office Building, Washington, D.C.: 


We urge you to work and vote for the Jenner bill to restrain the Supreme 
Court. If this bill is not passed it will be to the eternal discredit of our 
Democratic Party. 


Mr. and Mrs. W. D. WALTMAN, JR. 


New Orveans, La., March 6, 1958. 
Senator JAMES EASTLAND, 


Washington, D. C.: 


Please do everything possible to get the Jenner bill to pass.. We must _some- 
how curb these particular dictatorial powers of this Supreme Court. 


Mrs. MAE T. WALKER. 


Daas, Tex., March 5, 1958. 
Senator JAMES O. EASTLAND, 


Committee on Internal Security, 
Senate Office Building, Washington, D. C. 


DEAR Sir: Because of what seems to be a deliberately false interpretation of 
the wording of our Constitution and the flagrant misuse of judicial power, it is 
desperately important that some quick and definite action must be taken to curb 
this misused power of the present Supreme Court. A redefinition of such power 
as is, and has always been intended by the Constitution is now needed. 

The very existence of our beloved free country as we have always known and 
cherished it is at stake—that I believe and fear—so it is with utmost concern that 
I write to you approving and urging the passage of Senate bill 2646 (proposed by 
Senator Jenner). 

The Supreme Court should have done all possible to strengthen the Smith Act 
as a safeguard to this country’s welfare—rather it has chosen to weaken it and 
make it possible to have known subversive characters turned loose to work their 
havoc here. I cannot measure my fear of the results. 

I am appalled at the thought of the possible results, also, of the recent Mallory 
decision of the Supreme Court. Soon a peaceful free citizen will rightfully 
be afraid to venture on street or highway, as this decision has certainly been in 
favor of the unlawful element. In order to combat this dangerous situation I 
gravely urge you to see that drastic and necessary provisions be included in 
bill S. 2646 to so do. The time is now or never. 

My faith in the judgments of some of our lawmakers has been jolted severely 
on occasions, yet I do believe that the majority are patriotic, intelligent citizens 
and will “see the light” and arise to vote affirmatively on these bills. This is 
my frevent hope, in order to stem the advance of the subversive trend. 

Yours, with hope and confidence (even yet), 





ALETHA L. Key 
Mrs. Homer D. Key. 


ORLANDO, FLA., February 19, 1958. 
Hon. WILLIAM E, JENNER. 


Senate Office Building, Washington, D.C. 


DEAR SENATOR: As an ordinary workingman, may I commend and congratu- 
late you for presenting a bill, S. 2646 so right and so needed for the internal 
protection of this great Nation of ours. 

From the correspondence I have had with our Florida Senators, Hon. Spessard 
Holland, Hon. George Smathers, and my able Hon. Syd Herlong, Fifth Dis- 
trict Congressman, I am of the opinion they will support your bill. 

Toward that end I propose to write them concerning. 

We have too many rulings along the line of the Jencks case by the United 
States Supreme Court for the good of this Nation. 

Appreciating your consideration, I am 

Very respectfully, 


M. H. WEAVER. 


21794—58—pt. 2——_64 
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Kansas Crry, Mo., February 24, 1958. 
Dear SENATOR: Many in my neighborhood are amazed at the actions of the 
Supreme Court, how it has usurped powers it has no right to do. We are in 
favor of your attitude and your resolution, 8S. 2646. 
Would like to see those members who favored integration displaced. We want 
States’ rights on this. 


Jay Woo.LpRIDGeE. 


Woopsury, N. J., February 20, 1958. 
Senator Wrm11AM E. JENNER, 
Senate Office Building, Washington, D.C. 


Dear SENATOR JENNER: First, I want to thank you for the fine address you made 
on January 30 before the Conference of Patriotic Women. 

I wish everyone in New Jersey could have heard you. I hope it was read into 
the Congressional Record. Are there reprints? 

Second, I want to express my aproval and support of S. 2646. I have written 
to Senator Eastland, and the members of the Internal Security Subcommittee. 

Third, can you send m ethe directory of the Senate committees for this session? 
We wish to write to the members of the Judiciary Committee who are not on the 
subcommittee. 

With appreciation of all of your efforts, 

Sincerely, 

Makrion B. S. WEATHERILL. 


Bronx, N. Y., February 12, 1958. 
Senator WILLIAM E. JENNER, 
United States Senate, Washington, D. C. 

HONORABLE Srr: Congratulations with your bill S. 2646, to limit the appellate 
jurisdiction of the Supreme Court in certain cases. I believe that most loyal 
Americans approve, and feel as I do, especially since it seems like there are too 
many pinks, with funny ideas in office, and are surely impairing the security 
of our Government. If the Supreme Court continues at the rate it’s going, our 
Congress can one day fold up and go home to await the end of our once-powerful 
Nation. 

All seems quiet on the plight of our missing sons of the Korean war, and very 
few of our leaders even bother to answer our letters, our one hope is that some 
brave man assassinate Chou and Mao, the people are hungry and sick, it can 
happen, as long as we do not allow them a seat in the U. N. or do any business 
with them. Can we hope for some real action on the parts of our leaders? Are 
our beloved sons worth it? Or is money and appeasement more important? 
It’s hard for me to realize already 5 long years have passed and I still don’t 
know what became of my only son Ronald. I know the over 3,000 other parents 
feel the same. 

I wish you great success in all you do. It’s wonderful to know that we have 
such great Americans such as you, who can see the evil among us, and really 
take action to cut some of the tenacles off the octopus. More power to you, 
and God bless you. 

With my best wishes. 

Respectfully yours, 
Mrs. Rira Van WIEs. 


Nasuva, N. H., February 18, 1958. 
Senator JENNER, 
Senate Office Building, 
Washington, D. C. 


DeaR Mr. JENNER: I have just read an article comparing you with Daniel 
Webster, and I deeply agree with it. Without you the United States Senate 
will have no other fighter for the America I was born in nearly 80 years ago. I 
deeply hope, however, that before you leave the Senate your bill (S. 2646) will 
have become law. As a lawyer I am deeply ashamed of our Supreme Court, not 
a member of which is fitted by experience for that bench. For Eisenhower to 
put Warren, a politician with no real legal background and certainly un-Amer- 
iean, not only on the Supreme Court but on it as Chief Justice shows that he is 
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not fitted to be President. I have wondered if the Supreme Court is not probably 
run by the law clerks they employ and who may have a procommunism slant. 
As I see, and have since Roosevelt seen, our country sink into socialism, big 
Government in Washington, excessive taxation, and operating over 700 businesses, 
which it has no right to do, I am very seriously worried about the future for my 
children. I shall this year attempt to start some sort of an organization in 
New Hampshire to fight our way back to real Americanism. I only wish you 
lived in this State so we could have your powerful voice to lead us on. 
With deep respect for your Americanism, I am, 
Sincerely, 
ALBERT TERRIEN, 
Counselor at Law. 


Irvine, Tex., February 26, 1958. 
Senator WILLIAM JENNER, 
Senate Office Building, 
Washington, D. C. 


Dear SENATOR JENNER: It is my understanding that hearings on Senate bill 
2646 are now in progress and I wish to express my support of your bill, which 
proposes to return to the States the right to regulate subversive activities, 

I urge you to make provisions in this bill to correct the dangerous decision 
rendered recently by the Supreme Court in the Mallory decision, which ties the 
hands of the police and courts in combating muggings and beatings. 

Very truly yours, 
EpitH T. STARRETT. 
Mrs. Donald O. Starrett. 


KNOXVILLE, TENN., February 27, 1958. 


Hon. United States Senator JENNER, 
Washington, D. C. 


DeAR Str: The writer noticed in one of our newspapers where the American 
Bar Association at its recent meeting in Atlanta, Ga., passed a resolution un- 


favorable toward curbing the United States Supreme Court. 

It seems rather strange that this same body would cross the Atlantic Ocean 
to meet in England and condemn this body of men for their legislative actions. 
You recall this was done just a few months back. Earl Warren was at this 
meeting, but did not show up at the one which condenmed him and his asso- 
ciates for their many decisions. He could not face it. 

We also know that the attorney generals of the 48 States have asked them 
curbed. What magic is Earl Warren working now? If they get by with 
what they have been doing, we may expect them to legislate any and all laws 
they may wish. 

It should be remembered by the American Bar Association that the people 
of this country do not have a chance to vote on these nine men. They are ap- 
pointed through politics and they are using politics in their decisions. What 
is coming next? 

The time has come for action against these men. Some day if the present 
body does as they choose, we may have a full house of Reds in this chamber, 
then the people will think why something was done. It is now time to let 
vicious men know they don’t have full reins to guide this Nation into what suits 
their whims. People appointed to positions of theirs is too dangerous under 
present circumstances. 

President Eisenhower, Attorney General Rogers, and many others of the 
Cabinet may do anything they choose and ask the present Court to declare it 
constitutional, and if it suited a political purpose they perhaps would do it. 
Remember the majority is obligated to President Eisenhower for their appoint- 
ments. This is very dangerous as we have already experienced. 

Let’s do something, and quickly, to keep this body where it belongs, in the 
field of judges, not legislators. 

Yours truly, 


C. V. SMITH. 
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Stay & Co., 
Dallas, Tex., February 27, 1958. 
Hon. WILLIAM JENNER, 
Senate Office Building, 
Washington, D. O. 

Dear SENATOR JENNER: I am heartily in favor of the passage of Senate bill 
No. 2646 as proposed by you redefining the power of the Supreme Court. 

Instead of interpreting our laws which is the fundamentals of the Supreme 
Court, it has been virtually an enforcement body. 

This change has been needed for a long time. In fact, we need a definite 
whittling down of Federal power and spending, and the return of more and more 
power and jurisdiction to the States. This, as you know, was the purpose of our 
Constitution and our Bill of Rights, both of which, for the last few years, have 
been delegated to the background. 

Yours very truly, 
Frank C. Sway. 


LEBANON, INb., February 19, 1958. 
Re 8. 2646. 
Hon. WILLIAM JENNER, 
Senate Office Building, 
Washington, D.C. 

My Dear Sir: Mrs. Slagle and I read and studied the comments of Holmes 
Alexander in the Indianapolis Star on above numbered bill. We wholeheartedly 
endorse it. It is needed badly. I hope you have little opposition in its enactment. 

Yours respectfully, 
L. O. SLAGLE. 


SIMMONS Corton OL MILLs, 
Dallas, Tex., February 28, 1958. 
Senator WILLIAM JENNER, 
Senate Office Building, 
Washington, D.C. 

DeEAR SENATOR: I should like to strongly support your resolution, 8S. 2646. I 
should further like to see the provisions included in 8. 2646 correcting the recent 
Mallory decision. 

It is certainly a crime and a shame for the Supreme Court to pass decisions 
which enable notorious Communists to go free even though they have been con- 
victed of conspiracy to teach and advocate the violent overthrow of our Govern- 
ment. 

Yours very truly, 
JAMES W. SIMMONS, Jr. 


JAMAICA, N. ¥., February 28, 1958. 
DEAR Sir: I assume you are heartily in favor of enacting bill S. 2646 into law. 
Many of us feel that it is imperative. 
Respectfully yours, 
Howarb J. SHANNON. 


PHOENIXVILLE, PA., February 28, 1958. 
Hon. WILLIAM JENNER, 
Washington, D.C. 


Dear SenatTOR: I am all fer curbing the Supreme Court, but I do not think 
your bill goes quite far enough. They should not have appelate jurisdiction over 
any case tried under a State law, except to determine the constitutionality of 
the law itself. All such cases should stop at the State’s highest court. 

There should also be a method of overriding a constitutional decision of the 
Court by Congress, say a three-fourths majority. 

Yours truly, 
A. P. SCULL. 
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Attica, INp., February 5, 1958. 
Dear SENATOR JENNER: I am in favor of yotr bill S. 2646, and many thousands 
more would be if they’d know about it. I read it in a magazine (no advertising), 
not in our newspapers. 
Prayers and kind wishes. 
Mrs. ALBERT SCHUPP. 





KANSAS Ciry, Mo., February 25, 1958. 
Senator WILLIAM JENNER, 


Senate Office Building, Washington, D.C. 
Dear SENATOR JENNER: We endorse the Jenner bill S. 2646 and want to see 
it adopted. 
Sincerely, 
Dr. and Mrs. H. E. ScHOEN. 


BALTIMORE, Mb., February 25, 1958. 

SENATOR JENNER: I want you to know I am in complete accord with your 
proposed bill, 8S. 2646, which would limit the jurisdiction of the Supreme Court. 
Many Americans are alarmed at decisions of the High Court which bring more 
comfort to the Communists and only dismay and frustration to Americans. 

I read with regret your decision not to run again for the Senate. We do so 
need men of your convictions and the courage to state them and work for them. 
I hope for the sake of your fellow Americans that this decision doesn’t mean a 
termination of your services to your country. 

Very sincerely yours, 
Mrs. FLoyp SAXTON. 


MESQUITE, Tex., February 26, 1958. 

Senator WILLIAM JENNER: I am writing to let you know I am heartily in favor 
of Senate bill No. 2646 and will do all I can to support it. I also resent the 
Supreme Court’s recent Mallory decision and ask the inclusion in S. 2646 pro- 
visions to correct this very bad and dangerous devision. 

I am a member of a woman’s group who are tirelessly at work in behalf of 
better government. 

Sincerely, 


Mrs. Roy RuPArD. 


CHARLESTON, 8S. C., February 26, 1958. 
Senator WILLIAM E. JENNER, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR JENNER: I wish to thank you very much for sending the reports 
of the hearing of the subcommittee on bill S. 2646 held on August 7, 1957. 

Like any native-born American, reared in the pre-New Deal principles of 
American government, I am like you, very much concerned with the anti- 
American ideologies that are wrecking the Constitution. I would like to make 
some comments on the excellent statement which you made to the committee. 

I refer to page 13, section 2, paragraph 2, article 3 of the Constitution which 
definitely gives the Congress the power to make regulations as to the jurisdic- 
tion of the Court. Let me point out that this provision, in addition to giving 
authority to the Congress, imposes on the Congréss the solemn duty to act if 
the oath of office is to be upheld. On page 2 you frankly admit that the Court 
instead of interpreting law is making law. Here again is a violation of the 
Constitution and disregard of oath of office that Congress can and should remedy. 
The FBI being a creature of thhe Congress, the Congress is to be blamed for 
permitting the Court to interfere with the operations of the FBI in accord 
with the will of Congress. 

In fact, all the evils of bad government are on the shoulders of Congress be- 
cause the Congress—and only the Congress—having the power to legislate and 
make appropriations, has the constitutional power and duty to correct the evils. 
On page 8 you mention the physical impossibility of Congress to keep currently 
informed of the branches of government. Am I correct in assuming that this 
also includes all boards and commissions created by the Congress? I mention 
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that because the ICC, CAB, FCC, et al., have overstepped the respective fields 
of action intended by the Congress. The remedy lies in the Congress by legis- 
lation and by curtailment of appropriations to correct the wrongful acts of 
“other branches of government” ; and the same applies to boards and commissions 
which can also be abolished. 

It is true that it is difficult for the Congress to know all that branches and 
boards are doing, so let me make a suggestion: Let the Congress create a stand- 
ing committee to “police” the activities of all branches, boards, commissions, etc., 
and to notify the Congress of wrongful acts and policies. This committee could 
be composed of 4 Senators, 4 Congressmen, and 1 or 2 constitutional lawyers 
appointed or recommended by the American Bar Association, with ample funds 
and powers to operate. Also, that all legislation enacted by Congress and every 
board and commission created have a penalty clause specifying punishment by 
forfeiture of funds, salaries, or discharge for violation contrary to the intent of 
Congress and the Constitution. It must always be remembered that the Federal 
Government is a creature of the States. 

Congress is the guardian of the American Constitution and the people. The 
Congress was created by the Constitution for that purpose, and I, with millions 
of others, hope that Congress will, like the Founding Fathers, show the courage 
and integrity to act accordingly. 

Very sincerely yours, 
Harry M. Rue. 


EWwInG MILL Co., 
Bedford, Ind., February 12, 1958. 

DEAR BILL: Hope you are feeling better by now. I received the mimeo re your 
bill S. 2646. I like items 2, 3, 4, and 5 very much. I also know why you are so 
interested in item 1 and of its importance to you but I am afraid it might con- 
ceivably result in “ins” persecuting “outs” at certain times or in subjecting 
individual liberty to possible temporary congressional or popular thinking. 

Would also like for you to keep an eye peeled for any legislation further lim- 
iting truck transportation of exempt agricultural commodities. Don’t permit the 
big fellows to further limit the trucking of chickens, hogs, corn, wheat, etc., by 
trying to fix truck rates for these items to freight rates. 

Also, anything you can do to put the skids under Uncle Ezra Benson will be 
appreciated. He has been so wrong about so many things—about lower prices 
curtailing production, about lower prices broadening markets, about driving the 
farmer into town jobs. He has now forced the small farmer into town right 
into the arms of Beck. Hoffa, Anastasia, etc., or into the army of the un- 
employed. Give him a ribbon for righteousness, a medal for meritorious service 
give him anything, but above all, give him a ticket to Utah. 

I suppose Janet told you I called while you were home—shortly before you 
left. I only wanted to repeat what you have probably been told at least 10,000 
times—“TI don’t blame you, but I hate to see you leave.” 

I know you are very busy. This note requires no answer. 

Besf regards. 

Respectfully, 
Jor E. RoBERTSON. 


Arlington, Va., February 26, 1958. 
CHAIRMAN, SENATE JUDICIARY COMMITTEE, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR JENNER: It’s my opinion that all patriotic Americans should 
support your bill, 8S. 2646. 

Frankly, those men on Supreme Court should be tried for treason if they get 
what they deserve. I’m sure our country is in real trouble and am thankful 
for the few Congressmen like yourself who have the courage to speak against 
the Communists and their workings. 

Sincerely, 
Mrs. THOMAS ROBERTS. 
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STERLING BREWERS, INC., 
Evansville, Ind., February 13, 1958. 
Hon. Wo. E. JENNER, 
United States Senate, 
Senate Office Building, Washington, D. C. 


DEAR BILL: I read with interest your notice of your public hearing on Senate 
bill 2646. It is very essential that we have the legislative, judicial and admin- 


istrative branches of our Federal Government and I know that you fully concur 


in this. It appeared to me as though the judicial decision on the antisubversive 
movement has been too much in favor of the accused. It is hard to get a con- 
viction that will stick, which we both know will eventually destroy us if we 
don’t control it. 

The intent of the law according to my layman’s understanding has a lot to do 
with how it should be interpreted and enforced and the legislative body must 
have intended to have certain curbs on these subversive activities. 

Apparently the old thought of money or capital being able to defend itself 
has been carried too far in all our courts. On the other hand, we must remem- 
ber that the accused must have his day in court. I don’t think that should cover 
the man’s trying to destroy the basis making it possible for him to have his 
day in court. This type of legislation, if properly applied, could be a good 
protective measure. 

Best of wishes to you. 

Yours very truly, 
R, T. RIney. 


Howus Ton, TEx., February 21, 1957. 
Sen. WILLIAM E. JENNER, 
United States Senate, 
Washington, D. C. 


DEAR SENATOR JENNER: We are behind you 100 percent. We are sorry that 
you are not going to run for reelection. You are a great American. There are 
so few left. 

Your proposed bill 8S. 2646 is a good, sound bill, and I hope and pray that it is 
passed. This bill is needed very much. We stand behind you and will try to 
make our State Senators support it. 

We have been following your movements for many years and we are very 
proud of you. 

We are trying to continue your fight. We have been members of the States 
Rights or Constitution Party for 4 years. We are followers of Dan Smoot, 
Dean Manion, Fulton Lewis, Jr., and the late Joseph McCarthy. 

We thank you for being such a brave fighter. May God bless you make your 
remaining years happy ones. 

Sincerely, 
Mrs. LUKE PERRICONE, 
LUKE PERRICONE. 
Mr. AND Mrs. LYLE BAER. 


Yonkers, N. Y., February 19, 1958. 

DEAR SENATOR JENNER: I am writing these few lines to let you know that I 
am behind you in the new bill you are introducing regarding the Supreme Court. 
It isn’t that I have anything against them, but the only thing I know is that 
I work for the telegraph industry and the Communists are quite numerous 
here. Their attitude is one of contempt for the country, Congress, and every- 
one who opposes them. This, I think, is the result of all the favorable legislation 
they have received from the Supreme Court. Their arrogance knows no bounds. 
Thank you and God bless you. 

Sincerely, 


MARY PERRICELLI. 


CoL_umpus, INp., February 14, 1958. 
Senator WILLIAM BP. JENNER, 


Senate Chamber, Washington, D. C. 


DEAR SENATOR JENNER; Referring to the notice of hearing on Senate bill 2646, 
to limit appellate jurisdiction of Supreme Court, I am decidedly in favor of 
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the passage of this bill 2646. Since I cannot appear in person, I trust this letter 
may be used as my approval. I have been in a wheelchair since 1954. 

I am enclosing a clipping from the Indianapolis News, dated Monday, February 
10, 1958, which you may have seen. This letter has caused me to wonder if 
some of our schools are teaching dual citizenship. 

I have felt for some time that something should be done about the rulings of 
the Supreme Court. Bach one took an oath to uphold the Constitution of the 
United States. It seems tome that some of them have not done’so. I particu- 
larly dislike Earl Warren: I know they are elected for life, but if they fail to 
live within the Constitution why can they not tried for treason? 

I hope your amendment carries. Best wishes. 

Sincerely, 


LuLA J. PATTERSON. 
a 


JHATTANOOGA, TENN., February 19, 1958. 
Hon. WILLIAM E. JENNER, 
United States Senate, Washington, D.C. 

Dear BILL: I have been very interested in the bill you introduced, S. 2646. 
Naturally, being in the area dominated by the New York Times subsidiary, the 
Chattanooga Times, we have received less than any information about the bill. 
Will you be good enough to have Nyle send me a copy of the bill together with any 
remarks you may have made about it? 

We are thinking of having our congressional candidate this year make sup- 
port of your bill one of his main platform planks. 

With kindest personal regards, I am, 

Cordially yours, 
LUPTON PATTEN. 


DaLuas, TEx., February 27, 1958. 
Hon. WILLIAM JENNER, 
Senator of the United States From Indiana, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR JENNER: My attention has been called to a hearing on the reso- 
lution, S. 2646, and I want to indicate to you as strongly as I know how my full 
approval and endorsement of each of the issues presented by the resolution, 
S. 2646. 

The powers of the Supreme Court must be curbed or we shall lose our liberties 
and the ideal of States rights will have vanished. 

The recent decisions of the Supreme Court have encouraged the Communists, 
the subversives, and every Red element of this country to violate the law with 
impunity. 

‘vhe juries of our country have done their full duty and have convicted the 
Communists and the subversives and the lower courts have sent these enemies 
of our country to be confined in penitentiaries. The Supreme Court has turned 
them loose. This must be stopped. The power to preserve law and order and 
protect the people of the several and separate States must be returned and vested 
in the courts of our separate and respective States. 

The influence and the usefulness of the Federal Bureau of Investigation must 
be protected and preserved. The cOMmittees in the Senate and the House on 
un-American activities must be continued. Thorough and exhausting investi- 
gations must be carried on through the Senate and the House coinmittees to 
protect our country from our enemies. 

In my humble opinion the resolution, S. 2646, is just as necessary to protect 
the welfare of our country as is the missile program. What would it profit 
America if we gained supremacy in the air—in space—and lost our libérties 
through the operation of the enemies of this country protected by the decisions 
of the Supreme Court. 

The members of the Senate may not know it, but the citizens—the common 
people—are way ahead of their demand for something to be done immediately to 
curb the power of the Supreme Court to destroy this Republic. 

With every good wish for your success in your patriotic endeavor and with 
warmest personal regards, 

Sincerely, 
ALVIN M. OWSLEY. 

Senator: We recall with so much pleasure your visit to us in Dallas. 

ALVIN. 
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Da.ias, TEx., March 2, 1958. 
Senator WILLIAM E. JENNER, 
Senate Office Building, Washington, D.C. 


Dear Sir: I have just learned that the Senate Committee on Internal Security, 
of which Senator Eastland is chairman, is now holding hearings on Senate bill 
No. 2646—which was prepared by you. I wanted you to know that I, and many 
of my friends, are in complete accord with this proposal. 

We also deplore the weakening of the Smith Act by the Supreme Court. We 
also resent the Supreme Court’s recent Mallory decision—which has made it 
dangerous fer peaceful citizens to walk the streets in some of our larger cities. 
Would it be possible to include in 8. 2646 provisions for correcting this dangerous 
situation? 

Thank you for your kindness. 

Sincerely, 
Mrs. JuLIA O'CONNOR. 


Sr. PETERSBURG BEACH, FLA., February 28, 1958. 
Re Senate bill S. 2646. 
Hon. WILLIAM E. JENNER, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR JENNER: You must know that Americans are slow to awaken. 
They are awakening now to the realization that leftist groups of all kinds are 
pressurizing to gradually remove the freedom guaranteed by our wonderful 
Constitution. Undoubtedly they are flooding your committee with propaganda, 
while working feverishly behind the scenes to stop the Jenner bill. 

Pressurizing 48 States toward the left will not be as easy as worming into one 
all-powerful Federal Government. 

We urge you to put all of the fight you possess into the passage of the bill, 
and more like it, we are to survive. 

We also request this letter to go into the record. 

Yours very truly, 
CARL A. NORBERG, 
Martie ©. NORBERG. 


BYRNE COMMERCIAL COLLEGE, 


Dallas, Tex., February 26, 1958. 
Senator WILLIAM JENNER, 


Senate Office Building, Washington, D. C. 
Dear Siz: My husband and I are greatly in favor of Senate bill No. 2646 as 
proposed by yeu. 
We deplore the weakening of the Smith Act by the Supreme Court. Also, we 
resent the Supreme Court’s recent Mallory decision. 
Yours yery sincerely, 
CoRRALEE B. NOvLIETT, 
Mrs. EpWiIn W. NOVLIETT. 


Fort PIeERcE, Fia., February 27, 1958. 
Hon. WILLIAM JENNER, 
Senator from Indiana, Washington, D. C. 


Dear Sir: It is my hope that your bill S. 2646 will become law just as it 
has been prepared by you. That will start this country back on the road from 
which it was detoured by the Supreme Court some time ago. 


If this bill becomes law your name certainly should be posted in a prominent 
place in the Hall of Fame. : 


Respectfully, 
HarLowe B. NEAR. 
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WasasH, INp., February 19, 1958. 
Hon. Wrii11aAM E. JENNER, 
United States Senate, Washington, D. C. 


Dear Brix: I have been pleased with the many favorable comments I have read 
in the press concerning your legislative effort to curtail the appellate jurisdic- 
tion of the Supreme Court of the United States, and I trust that you will be 
successful in accomplishing the purpose for which the legislation is designed. 

I hesitate to think what will happen when gentlemen like Senator Byrd and 
Senator Jenner no longer are available in the United States Senate to protest 
against the present drift and trend of our Government. I have hoped, and 
I continue ‘to hope, that you may change your mind about being a candidate. 
However, I cannot feel it within my heart to urge you to do so. 

With best wishes for your speedy recovery from your present illness. 

Cordially yours, 
DonALD R. MOTE. 


CHARLESTON, Mo., February 17, 1958. 
Hon. Wi1LiraAM E. JENNER, 
United States Senator, Washington, D. C. 


Dear SENATOR JENNER: I have heard many expressions of condemnation of the 
United States Supreme Court since its shift toward ultraliberalism dating back 
to 1954. 

Were you to poll the leading citizens of this community, I believe you would 
find that they are in unanimous agreement that the edicts of the Supreme Court 
have not only thrown a shield of further protection around the corrupt, but have 
virtually deprived the States of the rights to self-government as provided in the 
Constitution. 

Before policy and law making becomes increasingly vested in our nine-man 
ruling body, and before our States become no more than satellites, it is 
hoped that in your forthcoming drive against the Supreme Court, the support 
that you have from thinking people throughout the Nation will bring success to 
you and your colleagues. 

Borrowing an expression from “a man from Missouri,” I hope you pour it on. 

Respectfully, 
Pau H. Moore. 


DaLias, Tex., February 28, 1958. 
Hon. WILLIAM JENNER, 
Senate Office Building, Washington, D.C. 


Dear SENATOR JENNER: The Senate bill No. 2646, as proposed or as might be 
amended, is undoubtedly a constructive move, which could not be harmful to our 
country, and in all likelihood would prove very helpful. 

I sincerely hope that such action will receive favorable consideration. 

Yours very truly, 
GILEs E. MILier. 


PALATKA, FLA., February 21, 1958. 
In re S. 2646, 85th Congress, 2d session, a bill to limit the appellate jurisdiction 
of the Supreme Court in certain cases. 
Hon. SpessArp L. HOLLAND, 
Senate Office Building, Washington, D. C. 

Dear SENATOR: The facts marshaled and produced by Senator William E. 
Jenner in support of the passage of Senate bill 2646, as disclosed by the pam- 
phiet of August 7, 1957, printed for the use of the Committee on the Judiciary, 
by the Government Printing Office, force the conclusion that the Congress of the 
United States, as the representatives of the people of the United States, should, 
with all convenient speed, exercise the power and authority vested in such Con- 
gress by the Constitution, and limit the appellate jurisdiction of the Supreme 
Court in the manner and in the cases set forth in said Senate bill 2646, without 
a single exception. 

The conduct of the Court, as evidenced by its decisions referred to in the ma- 
terial furnished in support of the bill, shows beyond doubt that the Court, in 
the last few years, has entered upon a fixed course, design, intent, and purpose 
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to alter, amend, and change the Constitution by destroying the 10th amend- 
ment; and so reduce, limit, and curtail the legislative powers of Congress that 
all powers of the Government, Federal and State, will be assumed, regulated, 
and exercised as functions of the Court, and promulgated as judicial bulls em- 
bodied in its decisions. 

Such course of judicial decisions, if persisted in, will change the form of our 
Government from that of representative government to that of dictatorship, 
with all power usurped and exercised by the Court. 

The plain duty of the people of the United States and of the Congress is to 
halt and arrest such assumption of legislative power by the Court; and, if neces- 
sary, to remove the members of the Court who persist in such judicial misbe- 
havior, and thereby limit the tenure of office of the members of the judiciary 
during good behavior, as provided by the Constitution. 

Very truly yours, 


H. B. MeRRYDAY. 


WALTHAM, MaAss., February 21, 1958. 
Senator WILLIAM E. JENNER, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR JENNER: May I congratulate you? It is a great relief to me, as 
well as countless thousands of other citizens, to at last have a Member of our 
legislative body stand up to the Supreme Court. 

Your bill (S. 2646) will be of great benefit to the Nation and help us in our 
struggle to return to constitutional rule. 

If I may be of any help to you, especially as pertains to petitions or campaign- 
ing here in Massachusetts, please let me know. I, too, would like to help in 
some way. 

I would also like to have additional information on this bill or something 
from the Congressional Record. 

In any event, I would like to thank you for your trouble and wish you success 
in both this and further campaigns. 

Yours for Christ and country. 


LAWRENCE T. MAY, Jr. 


Fort WorthH, Tex., February 18, 1958. 
Senator WILLIAM JENNER, 
Senate Office Building, Washington, D.C. 
DraAR SENATOR JENNER: May I express my complete approval of your bill, 
S. 2646 which redefines the powers of the Supreme Court. 
It is high time we began to demand the return to the privileges and the 
limitations set out in our Constitution. 
Please bend every effort in getting this bill S. 2646 passed. 
Sincerely, 
GLADYS ScALING MARTIN. 


INDIANAPOLIS, IND., February 28, 1958. 
Hon. WILLIAM JENNER, 


Senate Office Building, Washington, D.C. 


DEAR Mr. JENNER: I think you have the right idea in your bill to curb our 
so-called dictatorial Supreme Court. I was always of the opinion that Congress 
and Senate were supposed to pass our laws. And laws to benefit the American 
people as a whole and not just the big boys and Ike’s friends. 

Mr. Jenner, the American people are slow thinking and slow to anger but 
look ont when they do get enough of this hogwash that is going on at Wash- 
ington. I think Ike would make a good Democrat. We need more men like 
you in Congress and Senate who have the American people’s welfare at heart 
and not try to give all our hard-earned money to parasites. I wish God would 
give us a leader to get us out of this mess the Democrats started, and the so- 
called Republican administration is going overboard to outdo the Democrats 
who they knocked so loudly. Best of luck and health to you and may God bless 
and keep you for thet good old United States of America. 

Yours truly, 


Dr. A. W. MARTIN. 
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West Hartrorp, Conn., March 4, 1958. 
Hon. Wii1i1aM E. JENNER, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 
DeaR SENATOR JENNER: I am writing this note to the members of the sub- 
committee : 
This is to let you know that I earnestly hope that you will support and vote 
for the Jenner bill. 
Sineerely, 
(Mrs.) C. E. MARSHALL. 


Ep Mane, INCc., 
Dallas, Tex., February 24, 1958. 
Hon. WILLIAM JENNER, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR JENNER: I am firmly of the opinion that resolution S. 2646 
should by all means be adopted. I sincerely hope you will pursue it vigorously 
to its ultimate successful conclusion. 

It is high 4ime indeed that not only the Supreme Court but that the other 
bureaus be estopped from making fiat laws. I want to congratulate you on your 
stand in regard to this matter. 

With kindest regards, I am, 

Sincerely yours, 
EpWarkb R. MAUER. 


TAMPA, FLA., February 28, 1958. 
Senator JENNER, 
Washington, D.C. 


Sm: I was so glad to see that our people are beginning to realize that our 
Supreme Court is about the biggest bunch of ne-goods in all America. I know 
many people who haye no respect whatsoever for one single one of them. 

Throw them out for all our sakes before it’s too late, and may God bless you. 


Mrs. C. W. McLEnpoN, Sr. 


PHILADELPHIA, PA., February 24, 1958. 
Hon. WILLIAM JENNER, 
United States Senate, 
Washington, D.C. 

DEAR SENATOR JENNER: I am 100-percent back of your bill to limit the powers 
of the Supreme Court, who, I am afraid, are being pressured by the pro-Com- 
munists or leftists. This is the United States of America and the American 
people want it kept that way. We depend on you Senators to take care of it 
for us. Thank you. 

Very truly yours, 
Miss AGNES R. McINTYRE. 


WicuirTa, Kan., February 21, 1958. 
Hon. WILLIAM E. JENNER, 
Senate Office Building. Washington, D.C.: 
I am in accord with purposes of 8S. 2646 to limit review of certain cases in 
Supreme Court and urge adoption of the bill. 
S.S. McDonaxp, Jr. 


San Antonro, Tex., March 3, 1958. 


Senator WILLIAM JENNER, 
Senate Office Building, Washington, D. C.: 

Use every effort to pass your bill 2646. People greatly disturbed over de- 
cisions of the Supreme Court. It would help right seme of its mistakes. Sen- 
ator Jenner you are a valued Member of the Senate. We would hate for you 
to retire. 

Mrs. Marrs McLEean. 
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THE KNOXVILLE JOURNAL, 
Knoovville, Tenn., February 20, 1958. 
Hon. WILLIAM B. JENNER, 
Senate Office Building, Washington; D. C. 

Dear SENATOR JENNER: Wher! receivéd the National Republic lettergrani fron 
Walter Steele, announcing the scheduled héarihgs on your resolution to clarify 
the powers of the Supreme Court, I sent it te Mr. W. B. Michael, requesting 
that he take steps to be heard. 

Pmclosed héréwith I sénd his reply, manifesting his happiness in appearing 
as a witness. 

I feel that together with his profound knowledge of our Constitution and his 
intimate asseciation with the Federal court procedure here, after the Clinton, 
Tenn., debacle, and his tremendous interest, his testimony would be valuable. 

The passage of your resolution is a must, for at present our Nation is governed 
by the majority members of the High Court. 

With my best regards, 

Very sincerely yours, 
Mrs. Roy N. LorspPeicH, 
President and Publisher. 


Daas, Tex., February 27, 1958. 
Hon. WILLIAM E. JENNER, 
Senate Subcommittee on Internal Security, 
Senate Office Building, Washington, D. C. 


My Dear Senator: Since you are the author of Senate bill 2646, to limit the 
appellate jurisdiction of the Supreme Court, it is hardly necessary to request 
your support of it in the hearings now in progress. However, I endorse this 
bill to thé fullest and hope that you will spare no effort to see that it is reported 
favorably back to the full Committee of the Judiciary. 

Unless this session of the 85th Congress is able to place some restraint upon 
the Supreme Court, it is improbable our Nation can survive. 

- Respectfully, 


JAMES N. LANDRUM. 


Datias, TEx., February 27, 1958. 
Hon. WILLIAM JENNER, 


Senate Office Building, Washington, D.C. 


DEAR SENATOR JENNER: Senate bill 2646 as proposed by you is a bill that I 
think the majority of the thinking people of the country would like to see passed. 
It is my hope, as well as the hope of numerous acquaintances of mine, that 
this bill is passed in the light of the past events, and I sincerely hope that you 
will do everything within your power to effect passage. 
Yours sincerely, 
Harry H. LAcey, Jr. 


INDIANAPOLIS ALLIED PosTAL CoUNCIL, 
Indianapolis, Ind., February 20, 1958. 
Senator WILLIAM E. JENNER, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR: I received under date of February 10, from your office a notice 
of hearing on Senate bill 2646 to limit appellate jurisdiction of Supreme Court. 

We have read and studied this bill carefully and we wish to inform you and 
your committee that we endorse this bill. Personally I may have had some 
reservations but when I read in the paper last evening that the ADA had testified 
so strongly against it I am convinced nlOW that it must be a good bill. 

It is our opinion that the courts did a serious disservice to their country in 
their recent rulings on the actions of various Government bodies in the function 
of controlling subversive activities and employees whose retention in service is 
a security risk. 

We do however recommend that no individual be designated a responsibility 
of making a ruling on the subject. We therefore recommend that— 

Paragraph (38), strike out, “executive regulation” ; 

And that no misunderstanding be possible that— 

Paragraph (4), add the words “of any State” after the words “similar body”. 
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Paragraph (3) would then read: any statute of any State the general purpose 
of which is to control subversive activities within such State ; 

Paragraph (4) would read: “Any rule, bylaw, or regulation adopted by a 
school board, board of education, board of trustees, or similar body of any State 
concerning subversive activities in its teaching body ;”. 

We hope that action be speeded on this needed legislation before the subver- 
sives gain too much while free to act without restraint. 

Sincerely yours, 
Nei T. KersHNER, President. 


Upper Darsy, Pa., February 25, 1958. 


Senator WILLIAM E. JENNER, 
Senate Office Building, 
Washington D. C. 

DeaR SENATOR JENNER: Your bill to curb the powers of the Supreme Court 
should be passed immediately. The American people should be informed as to 
the nature of the enemy. But instead we are to have swarms of Red agents 
visit our shores in the guise of “cultural” exchanges. 

It just doesn’t make sense to hear Ike being alarmed about the Communists 
in Europe while at home they are made out to be respectable people. 

The American people want an explanation as to whether or not the President 
fully understands the conspiracy. If communism is evil then why exclude the 
American branch? 

Congratulations to you for your valiant fight to preserve the United States of 
America. 

Sincerely, 
ANNA M. KELLEY. 


BALTIMORE, Mp., February 22, 1958. 

Dear MR. JENNER: I have just written the following letter to all the members 
of the Judiciary Committee: 

Because I feel so strongly that passage of the Jenner bill, S. 2646, must be 
achieved to safeguard our heritage of constitutional government, I am writing 
to each member of the Judiciary Committee. 

Certainly the liberal Judge Hand has proved both objective and courageous 
in the attached statement wherein he says “that each was responsible to that 
sovereign (the people of the United States) but not to one another.” 

It is my earnest hope that your committee will adopt a favorable report on 
this bill. 

If Judge Hand has the courage to face facts—surely the members of the com- 
mittee can do no less. 

Sincerely yours, 
HELEN WALKER JENKINS. 


Supreme Court: Judge Learned Hand has told his Harvard Law School audi- 
ence: “When the Constitution emerged from the convention in September 1787, 
the structure of the proposed government, if one looked to the text, gave no 
ground for inferring that the decisions of the Supreme Court—were to be au- 
thoritative upon the executive and the legislative. Each of the three depart- 
ments was an agency of a sovereign, the people of the United States. Each 
was responsible to that sovereign but not to one another; indeed their separa- 
tion was still regarded as a condition of free government, whatever we may 
think of that notion now.” 


SAVANNAH, TENN., February 14, 1958. 
Hon. WILLIAM E. JENNER, 
United States Senate, 
Washington, D.C. 

Dear Sir: In reading the paper, I see that you and other Senators are preparing 
or have prepared bills calculated to curb the reckless disregard for the Constitu- 
tion and their oaths to uphold same. 

Article 1, section 1, clause 1: Al) legislative powers herein granted shall be 
vested in a Congress of the United States, which shall consist of a Senate and 
House of Representatives. 
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Article 10 amendments: The power not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people. 

Article 14, section 1, amendment: All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the United States 
and of the States wherein they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty, or property without due 
process of law ; nor deny to any person within its jurisdiction the equal protection 
of the laws. 

Before any State is admitted to the Union it shall have formulated a State 
constitution that conforms to the provisions of the Constitution of the United 
Sates. North Carolina, the State from which the case was carried to the Supreme 
Court of the United States and upon which the infamous desegregation decision 
was based, had violated no Federal law. 

Congress had not passed any law touching on the question of segregation, 
so the State of North Carolina and North Carolina only had jurisdiction over 
matters purely of a local nature. 

Nowhere in the Constitution of the United States is any provision authorizing 
the Court to enter the legislative field and by Court order enact a law, but that is 
what it did in the 1954 decision. 

The Court had no authority to enact a law, nor did the President have authority 
to send troops to Little Rock to enforce the Court’s order. The Court has handed 
down other decisions, the effect of which deprives the States of their rights 
guaranteed to them under the Constitution. If this constant usurpation of power 
is not checked and that soon the freedom of which we have so proudly boasted 
will be only a memory. Earl Warren and his Communist sympathizers should 
be impeached. 

I am, very respectfully, 

Rosert Hurst, 
(An 86-year-old southern-born Republican—not a modern. ) 


New RicHMOND, INp., February 25, 1958. — 
WILLIAM E. JENNER, 
United States Senate, 
Washington, D.C. 


DrEAR Mr. JENNER: I was so pleased when I read that you were sponsoring a 
bill to curb the Supreme Court. They shouldn’t be allowed to make any laws 
or change or do away with laws that are already made. They seem to be turning 
us over to the Communists as fast as they can. 

There are other things I should like to express an opipion on. Am not in favor 
of summit talks because it will only give Russia a chance to spread her influence. 
And especially since she has planned for China to take over Formosa while she 
keeps the Western World busy. 

Am not in favor of giving money or weapons to any of the Russian satellites. 
In fact, am not in favor of giving money to any government. Only food to the 
people and send someone to teach them how to do the things which will help 
them feed themselves. 

We went into the administration with the understanding that the Federal- 
held businesses and properties were to be disposed of to private persons. It hasn’t 
been done. If it were done there would be money to cut down on the debt. 

We believe the farmer should be let alone to farm to the best advantage of the 
land with no Government controls or subsidies. 

We do not believe in Federal help for the bright child or have any say in the 
school program. Each State should take care of its own bright children and its 
own school system as it always has. 

We think the appropriation should be cut down. 

Yours truly, 


Mary HorMELL. 
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DAs, Tex., February 26, 1958. 
Senator WrLiaAM JENNER, 
Senate Office Building, 
Washington; D.C. 

Dear Sir: This i$ to advise you that I am in favor of Senate bill No. 2646 as 
proposed by you and I would like fo ask you to include S. 2646 provisions for 
correcting the dangetdétis decision made by the Supreme Court weakening the 
Smith Act. 

I hope that you are successful in passing these bills. 

Yours truly, 
MArtir HELMBRECHT. 
Mrs. William ©. Helmbrecht. 


Detroit, Micu., February 21, 1958. 
Hon. WH.L1aM E. JENNER, 
Senate Office Building, Washington, D.C. 

Deak SENATOR JENNER: I wish to express my wholehearted support of your 
bill to limit the appellate jurisdiction of the Supreme Court. This legislation 
is a must if our country is to survive. 

May I ask if this legislation would nullify any of their past decisions that 
have done so much to help the Communists? 

With deep gratitude for your work in behalf of our country. 


Mr. and Mrs. A. R. HeLLworrnh. 


Manpison, Inp., February 27, 1958. 
Senator WILLIAM E. JENNER, 
Washington, D.C. 

Dear Briu: Thanks for sending me a copy of Senate bill 2646, “to limit the 
appellate jurisdiction of the United States Supreme Court.” Regardless of the 
ultimate fate of the bill it is good to know that someone had guts enough to 
introduce such a bill to curb the un-American decisions recently handed down 
by the Court. These decisions were decried by Americans such as J. Edgar 
Hoover and others who condemn the pampering of Communists and their ilk. 
When will we wake up to the fact that we are vulnerable both from without and 
within? 

Along with a million other Hoosiers and the scattered remnants of other old- 
line Republicans, I was extremely sorry to learn that you would not be a candi- 
date for reelection; you were a thousand percent certain of being nominated 
and elected, but you have your own life to live. I do resent the statements made 
by the opposition that “you did not choose to run” because of this uncertainty. 
Nuts. 

Meanwhile the stalwarts in the Senate have almost reached the vanishing 
point. I know you have taken full cognizance of this matter, and where do we 
go from here? First there was Bob Taft, then Welker, McCarthy, Knowland, 
Byrd, and Jenner, others of course. Wonder what kind of country my grand- 
children will live in? 

Hope you can put this bill over ; if that is impossible, then thanks for trying. 

Sincerely. 
(Signed) Dick. 
(Typed) Ricwarp C. Heck. 


Forr Worru, Tex., February 23, 1958. 
Senator WILLIAM JENNER, 
Washington, D. OC. 


DEAR SENATOR JENNER: We wish to express our hearty approval of your Senate 
Resolution No. 2646 redefining the duties of the Supreme Court. 
Recent decisions of the Supreme Court have greatly endangered the safety 
and security of our country, and we hope you can restrict their authority. 
We would also like to see the term of office of the Justices be either reduced or 
that they be subject to reconfirmation every 4 to 6 years. 
Yours truly, 
Mrs. T. B. Hart. 
T. B. Hart. 
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WeEsLEY Harris REALTY AGENCY, 
Bicknell, Ind., February 19, 1958. 
Hon. WILLIAM E. JENNER, 
United States Senate Post Office, ‘ 
Washington, D. C. 

GREETINGS’: Thanks to you, Bill, for copy of notice of hearing on Senate bill 
2646. 

I am enclosing for your information clipping from the Evansville Courier of 
even date. 

It is my personal belief that the Supreme Court, as presently constituted, has 
in fact usurped authority that is, under the provisions of our Constitution, the 
prerogative of the legislative branch, and that this action by the Court is in fact 
a most serious matter. It is, also, my personal belief that the said Court does 
not at present command the respect of our citizenry that it once did, and that 
this is the result of the so-called liberalism of some of its members. 

I am frank to say, however, that the respect formerly inherent in the Court 
will have the effect of causing hesitancy in remedial legislation, even though it 
may be most urgently needed. 

Your efforts are respectfully commended. I can only hope and trust that your 
bill may be effective in producing beneficial results. 

It is my hope that you have completely recovered from your recent illness. 

Most cordially yours, 


WESLEY HARRIS. 


A. C. HAMILTON & Co., 
Dallas, Texr., February 25, 1958. 
Re 8. 2646 
Senator JENNER, 
Senate Office Building, 
Washington, D. C. 


Dear SENATOR: May I congratulate you on your stand in developing the above- 
mentioned resolution. Someone must redefine the power of the Supreme Court 
or those with leftist tendencies will ruin this country. 

The weakening of the Smith Act by the Supreme Court is almost suicidal in 
its design. 

Yours for more statesmen and less radicals. 

Yours very truly, 
A. C. Haminron, Jr. 


I do hope you will reconsider your withdrawal from the Senate race. The 
country needs men like you. 


Be Ca. Res auee 


CHEROKEE, TEx., February 27, 1958. 
Senator WILLIAM JENNER, 
Senate Office Building, 
Washington, D. C. 


DEAR SENATOR JENNER: Those of us who believe in redefining the powers of 
the Supreme Court are encouraged that hearings are being held on the resolu- 
tion, S. 2646. Many, many people with whom I come in contact, feel strongly 
that this resolution you have proposed, is needed. We hope that provisions 
will be included to correct the evils of the Mallory decision and also to combat 
the weakness of the Smith Act by the Supreme Court. 

Sincerely, 
Vrretnta H. Gray. 


Derrort, MicuH., February 14, 1958. 
My DrAar SENATOR JENNER: Seeing, watching, thinking, knowing Americans 
are greatly disturbed by the developments coming from our Supreme Court. 
The American people are more disturbed about our “leadership” now than at 
any time I have ever seen in my 50 years. 
I travel extensively. The knowledge of doubt and uncertainty about our High 


Court exists everywhere. A halter must be placed upon these far-grazing 
strays—all nine of them. 


21794—58—pt. 2——_65 
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The attached is a copy of a letter 1 sent both of our Michigan Senators, urg- 
ing their support of your bill. 
The great mass of American people look toward Senator Jenner with great 
hope. . 
Respectfully, 
E. B. Grepiey. 


Detrorr, Micu., February 14, 1958. 
Senator CHARLEs E. Porter, 
United States Senate Building, 
Washington, D.C. 


Dear Senator: I believe that the honorable Senator from Indiana, William 
E. Jenner, has introduced a bill in Congress (S, 2646) which our respective 
Senators from this State should support. 

Our United States Supreme Court has got out of hand, out of reason. 

This Court has found the American people all wrong. They have found our 
Congressmen, our States, our Constitution, our civic organizations, our way of 
life—they have found all this wrong. 

What have they found right? Those promoting the overthrow of our Gov- 
ernment, Communists; those engaging in murder, rape, treason; those harbor- 
ing a hatred of our country and of our people—the antisocial—of our religion 
and of our laws in the sickness of their mind: these they have found “right.” 

We are fully aware that these men sitting in the Supreme Court of our land 
are legally impractical to perform their duty in line with the thought and 
action of our fathers of this land, who so established what was to become the 
greatest nation of the world of all time. 

We are aware that these men never sat as judges prior to their political ap- 
pointment. HExcept the last addition. 

Who were our Senators who confirmed these men, knowing, as they must 
have, of their legal inefficiency? Were our Senators sleeping? Or did they 
eare? Do we have Neros in Washington? 

Senators are voted in by the people for the sole purpose of maintaining the 
welfare of the Nation and of supporting the Constitution without stammering. 
No Senator has been sent to Washington, D. C., with the voters’ consent to 
rewrite or to promote by vote the overthrow of our traditions and laws. Nor are 
Supreme Court Justices presented for this purpose. 

Since the 18th amendment, the people have not clamored for closer attention 
to our way of life than now. We feel that we are being rigged into a centralized 
government. A centralized government means dictatorship. Too many lives 
have been lost by American men fighting such a government here and elsewhere, 
to let a dictatorship be established unchallenged by nine old men doting away 
on the brink of eternity. 

We are aware of the social background of these gentlemen. And we are not 
by any means fond of our finding. They are men of clay. Not gods. They 
have erred tragically, through ignorance or through intention. The result is 
the same. They must be checked. The power to do this lies with you, our 
Senators. 

Very sincerely yours, 
BE. B. GIRpDiey. 


WEsT NEwTOoN, MAss., February 13, 1958. 
Hon. WILLIAM E. JENNER, 


United States Senate, Washington, D. C. 

Dear Str: Enclosed you will find a copy of a letter that I have written to our 
Representative. 

I can assure you there are millions who are willing to back you and your bill 
concerning the Supreme Court decisions. I know the struggle is great, but the 
rewards are greater. 

Sincerely yours, 
Epwarp L. GALLAGHER. 


Ww 
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West Newron, Mass., January 22, 1958. 
Hon. LAURENCE CURTIS, 
House of Representatives, Washington, D. C. 

Dear Sir: As one who has consistently voted for you ; as one who has influenced 
many of my friends to vote for you; as one who filled out your questionnaire, I 
was very much surprised and chagrined when I read your statement that approved 
the decisions of this Supreme Court. 

You’re wrong when you state the heart of.this attack comes from those who 
have a southern point of view on segregaffon. There are more people than 
southerners who are against the decisions of this Supreme Court. There are 
millions, and many of these are your constituents and my friends who feel 
that the Communists have gained more from the decisions of this Supreme Court 
than from any Court in past history because of the appointment of Chief Justice 
Warren. The Communists seem to have sensed this was going to be before the 
Senate that approved the Chief Justice did. They, the Communists, when the 
appointment was made came out of the underground and openly stated that 
there was a different climate now and they felt more safe. 

This Court has throttled the Government and the State’s right to apprehend 
Communists, they have freed the culprits from the cells, they have shackled 
the FBI to the point where it is nothing more than a glorified police force as 
Mrs. Roosevelt and the leftwing clique have always desired. They are now 
working, because of this encouragement, to scuttle the Smith Act, to break down 
the McCarren-Walter Act, to emasculate the investigative powers of the Senate 
and congressional committees. I think it is time the Members of our Congress 
and Senate have the vision to see these things and the courage to prevent them 
before it is too late. 

Sincerely yours, 
Epwarp L. GALLAGHER. 


Detroit, MicuH., February 24, 1958. 
Hon. WILLIAM JENNER, 


Senate Office Building, Washington, D. C. 

Dear Sir: We certainly appreciate the wonderful work you are doing for our 
country. We would like to see Senate bill 2646 favorably acted upon by the 
Congress. 

Hearings should also be heard on House Joint Resolution 355 and receive 
favorable action. 

The people of the United States would like to see a return to constitutional 
government. 

Very truly yours, 


PAUL V. FuNK. 


NEW ROcuELLE, N. Y., February 26, 1958. 
Hon. WILLIAM JENNER, 


United States Senate, Washington, D.C. 

DEAR SENATOR JENNER: I have just written each member of the Judiciary 
Committee thanking them for consenting to hearings on your bill S. 2646. 
Also, as our elected representatives to protect the Constitution, I ask they 
support your bill. R 

Thank you sincerely for all you are doing in our behalf. 

Yours very truly, 
MARTHA M. FUHRER 
Mrs. RAYMOND A. FUHRER. 


TRUMAN R. Friss, INc., 


Bethlehem, Pa. 
Hon. WiLtiaM E. JENNER, 


Senate Office Building, Washington, D.C. 

Dear SENATOR: I have written to my Senators from Pennsylvania, asking their 
support for your bill (S. 2646). Lost of luck. Plenty of people are for it, but 
don’t know or never write to their Senators. Laws are laws as written and 
should be changed by the people or their representatives. not by different inter- 
pretations of any court. 

Very truly yours, 
TRUMAN R. FRIEs. 
21794—_58— —66 
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BripGeport, CAuir., February 21, 1958. 
Hon. WiLui1AM E. JENNER, 


Senate Office Building, 
Washington, D.C. 

Dear SENATOR JENNER: We thank you for sending me a copy of the notice 
of hearings on Senate bill 2646, and also a copy of the bill, which was intro- 
duced by you. 

This legislation is seriously needed, as demonstrated by the actions of the 
apparent dupes of the Moscow Soviet, who have been appointed as members 
of our once Supreme Court. 

We trust and urge that S. 2646, or its equivalent, will quickly be enacted 
into law, and that if it should be vetoed by Mr. Eisenhower, it will quickly be 
reenacted by a two-thirds majority vote of both Houses of the Congress. 

We sincerely believe that the present members of our once Supreme Court 
of the United States, merit impeachment, to be followed by trial as traitors 
and treasonists. 

Seriously and sincerely, 
Mono COUNTY MINERS ASSOCIATION, 
By F. J. Youne, Secretary. 


BENSENVILLE STATE BANK, 
Bensenville, IUl., February 14, 1958. 
Hon. WILLIAM JENNER, 
United States Senator, 
Senate Building, Washington, D. C. 


Dear SENATOR JENNER: Senate bill No. 2646, in my opinion and the opinion 
of many thinking people in this area, must be passed. No arm of the Gov- 
ernment, be it Supreme Court or otherwise, should have the power to upset 
the purposes of the United States Constitution as evidenced by the present 
trend of the Supreme Court. You are entirely correct in the theory that the 
States alone should have the power of control over education, practice of law, 
and antisubversive control. The undersigned heartily endorses Senate bill No. 
2646. 

Respectfully yours, 
R. A. FRANZEN. 


SouTHport, Conn., February 19, 1958. 
My DEAR SENATOR JENNER: I am in total agreement with the bill S. 2646 
which you introduced, and which would limit the appellate jurisdiction of the 
Supreme Court in certain cases. Varticularly with respect to the security pro- 
gram, also with respect to home rule over local schools. 
Very sincerely, 


KATHLEEN Macy FINN. 


DALLAS, Tex., February 27, 1958. 
Senator WILLIAM JENNER. 


Senate Office Building, 
Washington, D. C. 
DeEAR SENATOR JENNER: I am heartily in favor of resolution S. 2646. 
Also, I deplore the weakening of the Smith Act by the Supreme Court. 
include provisions in S, 2646 for correcting this dangerous decision. 
Sincerely, 


Please 


ELLEN C. FERGUSON 
Mrs. Ted B. Ferguson. 
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Tue Farout BurLpine Co., 
Indianapolis, Ind., February 24, 1958. 
Senator WILLIAM E. JENNER, 


Senate Office Building, 
Washington, D. C. 
Dear Sir: Your bill for curbing the Supreme Court is very timely. They should 
be forced out of the lawmaking business. 
Very truly yours, 
THE Fatoutr BuILDING Co., 
Ray T. Fatovut. 





Sr. Louis, Mo., February 15, 1958. 
Senator WILLIAM JENNER, 


United States Senate, 
Washington, D. C. 

Dear SENATOR JENNER: The attached letter is a carbon copy of one I sent 
Senator Hennings. 

I have long admired your work in the Senate and only wish there were more 
honorable men to aid you. 

Both our Senators from Missouri have very liberal voting records; however, 
the Republican candidates usually offer almost the same so we really have no 
choice. 

This letter is to let you know there are many people here who agree with 
you but we are not located so to change things much. 

Sincerely, 
GORDON EMERSON. 


Sr. Louis, Mo., February 15, 1958. 
Senator THoMaAsS C. HENNINGS, Jr., 


United States Senate, 
Washington, D. C. 

DEAR SENATOR HENNINGS: I have read where you attack Senator Jenner’s 
bill concerning the Supreme Court. 

First, do you accept all the decisions of the Supreme Court? If not, then 
you offer nothing to cope with the present situation. It usually isn’t sensible to 
attack something unless you have a better solution. Apparently you don’t in 
this case. 

Second, if you accept all the decisions of the Supreme Court, then you do 
not believe in the balance of power held by each, the executive, the legislative, 
and the judiciary. The Court is far out of balance with the other branches. 

I know you have a liberal voting record. 

Now, if you are to accept the Supreme Court as the master and obey all 
decisions without question, then you accept the same system as the supreme 
Soviet in Russia. No one questions the masters there, I am told. 

The just powers of our Government are justly derived from the people, not 
the Court. 

It appears more and more of our elected public servants are becoming our 
political masters. This trend can destroy our freedom, but some who gain 
power use it to destroy. 

Sincerely, 


GORDON EMERSON. 


LOGANSPORT CHAMBER OF COMMERCE, 


Logansport, Ind., February 27, 1958. 
Senator WILLIAM E. JENNER, 


Senate Office Building, Washington, D.C. 


Deak BitL: This organization wishes to support unanimously your bill which 
has been offered to curb the judicial encroachment on the investigating powers 
of Congress. 

In our group discussions we have long since felt that the Supreme Court had 
carried the powers of Congress and gone into the lawmaking position them- 
selves and this, of course, we unalterably oppose. 
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We still believe Congress should make the laws. 
If there are others whom we should write to please advise me. 
Sincerely, 
H. A. EISEnBISE, Evecutive Secretary. 


TUESDAY, FEBRUARY 27, 1958. 

SENATOR JENNER: Your bill to curb the powers of the United States Supreme 
Court should receive better publicity than it is getting. For the Court has un- 
doubtedly exceeded its constitutional powers and is becoming, in fact, a semi- 
legislative body which claims that it is the law of the land. 

We Americans will not willingly concede that the edicts of our Supreme 
Court are the law of the land. We contend that our duly elected representa- 
tive in the House and the Senate are the supreme law of the land. And we 
want the Supreme Court to follow its constitutionally decreed limitations, not 
to assume powers by decree that are in conflict with the United States Con- 
stitution. 

Integrationists claim that too many of us are intolerant. Many of us so 
accused insist that the integrationists are intolerant of anything disagreeing 
with their own preconceived views. Those rock-ribbed integrationists miss the 
point in their arguments for equality in the races. The point is whether we 
place forcible integration or whether we want to keep the Supreme Court 
as a judicial body rather than let it reach out into a field left to a duly elected 
legislative body. 

Intolerance is a two-edged implement. 

Respectfully yours, 
W. H. Epwarps, Montezuma, Ind. 


Lussock, TEx., February 26, 1958. 

Dear SENATOR JOHNSON: Just a short letter to inform you that we favor the 
bill recently introduced in the United States Senate, by that very able and ex- 
cellent American, Senator William E. Jenner. We believe it most imperative 
for you to support and urge the support of this bill that would prevent the 
United States Supreme Court from interfering, or the right to hear appeals on 
committees, executive security programs, State security programs, school boards 
or admissions to the bar. 

For very obvious reasons, any loyal American can see the need to curb the 
United States Supreme Court, and with all haste. The Supreme Court has 
destroyed the Smith Act, and it has rendered the FBI almost useless in the effort 
to fight Communist subversion and activity. The U. S. News & World Report, 
February 21, 1958, reported that the House Un-American Activities Committee, 
has exposed the fact that over “1 million Americans have been enlisted by the 
Kremlin as spies, or potential Communist spies and saboteurs.” If the present 
rate of Supreme Court decisions continue, the Communist will not have to fire 
a single rocket or drop a single bomb, the Supreme Court will simply hand the 
United States of America over to the Communists, lock, stock, and barrel. 

Also we see, according to the February 28, 1958, issue of U. S. News & World 
Report, that the President, in his proposed foreign-aid budget, has asked for 
“$106.6 million, for the United Nations Children’s Fund, certain refugee pro- 
grams, administrative costs, and $20 million for a contribution to the United 
Nations Technical assistance program.” 

Now Senator Johnson, may we ask, in as much as this is American tax money 
that is to be spent, what about our own needy children here in the United 
States? Is nothing to be done to assist loyal, needy Americans? Could not, 
and should not, this money be spent right here on our own shores, the various 
American States, on a local level could do much more good with this money 
and at a great deal less cost. We oppose any aid, in any form, to the very 
dubious United Nations. 

Also could you please explain to us just what the President meant when he 
asked for $1.5 million for the contribution to the Organization of American 
States? Does this mean money to destroy more States rights? 

Respectfully, 
B. B. DuBolrs. 
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FLorAu Park Post, No. 334, 
15 Elizabeth Street, Floral Park, N. Y., February 24, 1958. 
Re Senate bill 2646, to limit appellate jurisdiction to the Supreme Court. 
Hon. WILLIAM E. JENNER, 
Senate Office Building, 
Washington, D. O. 


DeaR SENATOR JENNER: At the last regular meeting of our post, a motion 
was unanimously adopted authorizing me to write you and the Senators and 
Congressmen of our area concerning the above numbered bill. 

We should like to record our congratulations to you personally and our 
approval of the bill you have introduced. Like you, we have been increasingly 
shocked and dismayed by the decisions rendered by the Supreme Court con- 
cerning our national security. We feel the trial courts are in the best position 
to see, hear and evaluate the evidence in such cases and believe that their 
findings should not be tossed aside by modernistic and tortured interpretations 
of the first and fifth amendments or by other novel legalistic conclusions, which 
evidence a total disregard for the safety of our country and, at the same time, 
an irrational interest in safeguarding the Communist enemy within our borders. 

We enclose a copy of letters which we have mailed to Senators Ives and 
Javits and Congressman Derounian urging the support of your Dill. 

Respectfully yours, 
Donat A. Donovan, Americanism Officer. 


FLorAv Park Post, No. 334, 
15 Elizabeth Street, Floral Park, N. Y., February 24, 1958. 
Re Senate bill 2646, to limit appellate jurisdiction to the Supreme Court. 
Hon. Irvine M. Ives, 
Senate Office Building, 
Washington, D. C. 


Dear Senator Ives: I have been authorized by our post to write you and 
our other representatives expressing our approval of the above numbered 
bill. 

We enclose a copy of a letter addressed to Hon. William HE. Jenner sponsor 
of this bill and believe it adequately indicates our regard for it. 

We understand that hearings on this bill are now taking place. We urge 
your support in putting the same into law. We should like to have your com- 
ments on the proposed legislation. 

Respectfully yours, 
Donat A. Donovan, Americanism Officer. 


(Same letter sent to Senator Javits and Congressman Derounian.) 


Mrs. J. W. DINSMORE, 
Piedmont, Calif., March 1, 1958. 

My Dear SENATOR JENNER: Thank you for sending your resolution on limiting 
the appellate powers of the Supreme Court. I and my study group thoroughly 
approve of your proposed limitations. 

We are heartsick that you are leaving the Senate, but realize you have thought 
over the matter thoroughly. W need your judgment and advice and will always 
appreciate any suggestion you offer. 

Yours sincerely, 
Etva J. DINSMORE. 


Sr. Pererssure, Fxa., February 26, 1958. 
Senator JENNER, 


House Senate Committee, 
Washington, D.C. 
Honorasie Sir: I do not know whether 2646 is the correct number for the 


new law or bill you wish to have passed, but it is designed to restrict the powers 
of the men who are assigned to the Supreme Court bench. 
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Considering the type of men assigned to this gravely important post in our 
Government these past 20 years or so, I would say they certainly need to have 
their jurisdiction over the welfare of the decent citizenry of these United States 
strictly outlined and curtailed. While you are about it, they should have to 
learn loyalty and integrity are not only in the dictionary, as empty words, but 
should be part of men who can do much harm or good as the case may be, be- 
cause of their position in the Government of our country. 

I admire your courage and farsightedness in this matter. It seems rather 
late for this law to be passed, but let us hope it is not too late. 

If all the Senators do not back you in this, it is because they did not mean 
their words to be anything, when they swore with their hands on the Bible, to 
protect the people who voted them into the position they hold, because this is 
really a good law that is just and needed into our own world of today. 

Respectfully yours, Senator, 
BERTHA DE FRAN. 


INDIANAPOLIS, IND., February 21, 1958. 
Senator WILLIAM E. JENNER, 
Bedford, Ind. 


Dear SENATOR: This is to congratulate you on your effort to keep the Supreme 
Court in its constitutional bounds. It appears they are trying to rewrite, or 
serap, the Constitution. All power to you in your effort. 

Sincerely, 
Mrs. Dororuy D. DAvIs. 


Datias, Tex., February 20, 1958. 
Hon. WILLIAM JENNER, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR JENNER: I want to let you know that I am strongly in favor 
of the resolution, S. 2646 on which the Senate Committee on Internal Security 
is now holding hearings. By virtue of your bill, we can return to the States 
and to the people the right to regulate subversive activities. 

It is pitiful that the Smith Act has been weakened by the Supreme Court in 
such a manner that the lower courts are now forced to free notorious Communists 
who have already been convicted of conspiracy to teach and to advocate the 
violent overthrow of the United States Government. I am also shocked at the 
recent Mallory decision of the Supreme Court which, by tying the hands of the 
police and the courts in combating rowdiness, muggings, and senseless beatings 
by young thugs, has made it perilous for peaceful citizens to be on the streets, 
especially at night, in some of our larger cities. 

I would, therefore, like to suggest that you include in S. 2646 some provision 
for correcting this intolerable situation. 

Yours very truly, 
C. G. Dano. 


Datias, Tex., February 27, 1958. 
Senator WILLIAM JENNER, 


Senate Office Building, 
Washington, D.C. 
Dear Stir: Senate bill 2646 must be passed if our country and its Constitution 
are to be saved. 
I wish to tell you of my appreciation for introducing such a bill and hope for 
its passage without delays. 
Sincerely yours, 
J. C. CURRAN. 


S. 2646—A DANGEROUS BILL 
By John K. Crippen, Park Ridge, Il. 


The Chicago Tribune—usually preponderantly rightwing—in its editorial of 
February 24. sounds almost like the defunct Daily Worker. It has labeled S. 2646, 
the enner bill, “a dangerous bill.” It editorializes: “The remedy proposed by 
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Mr. Jenner is imprudent if only because it invites confusion. If he has his way, 
a statute may be interpreted in a dozen ways in a dozen jurisdictions and there 
will be no Supreme Court to set the same course for all.” And, “Who, in these 
circumstances, can favor sacrificing the protection of the final appeal to the 
Supreme Court?” 

The Tribune roundly condemns the bill on these grounds, but does not satis- 
factorily answer its own two major theses that the bill “invites confusion,” and 
that it would “sacrifice the protection of the final appeal to the Supreme Court.” 
First of all, no series of incidents in the history of the United States has caused 
so widespread a confusion as the 19 pro-Communist decisions in the past 2 years. 
Second, what protection of the final appeal to the Supreme Court? The Jenner 
bill involves exclusively criminal or alleged criminal acts of subversion. The 
Court has reversed the lower courts in many decisions, or even rewritten the 
Constitution in leaning over leftward. So, where is the logic of providing pro- 
tection, except for the Communists? 

The Tribune editorial eliminates three major considerations in its condemna- 
tion of the Jenner anti-Communist measure: (1) It does not take into considera- 
tion the fact that the Jenner bill is simply directed against criminal communism, 
that the Supreme Court has ruled exclusively in favor of the Communist view- 
point, and that this bill would simply erase this leftwing exclusivism in eliminat- 
ing from jurisdiction of the “one-world Warren court” consideration of (@) State 
antisubversive measures, (>) Federal security programs, (c) prosecution for 
contempt of Congress, and (d) measures involved with subversion in the schools. 

(2) The Supreme Court may, and often does, refuse to review those cases 
which it does not wish to review, having often failed to review decisions of the 
lower courts favoring anti-Communists, while often reviewing cases, and passing 


‘favorably upon, decisions affecting pro-Communists or Communists. (3) If at 


some future date the Congress wishes to repeal this law, feeling that it is no 
longer needed, it may readily do so. It is true, that if the Supreme Court’s 
majority were a truly constituted body, and followed its only duty, of inter- 
preting—not amending—the Constitution, the Jenner bill would not be needed. 

The three factors named above demonstrate the need for the Jenner bill, 
S. 2646. The excellent article by L. Brent Bozell (National Review, March 1, 
1958), sums it up neatly with the sentence: “The Supreme Court has taken to 
making political decisions ; it has done so in every one of the cases to which the 
Jenner bill is addressed.” 

No, the Jenner bill is not a dangerous bill. Our country is in dire peril not 
because with S. 2646 “there will be no Supreme Court to set the same course for 
all,” but because this Warren court has “set the same course for all’—and that 
course, decidedly to the left. 

The country is not in danger because the Jenner bill, if passed, will sacrifice 
“the protection of the final appeal to the Supreme Court,’ but because the 
Supreme Court has demonstrably shown that protection applies exclusively to 
“the pro-Communist viewpoint.” These are the very causes of confusion which 
the Jenner bill will eliminate, not cause, 

Many members of the Warren court should be impeached. That is a long, 
difficult process, In its absence, let us have 8S. 2646. 


San LEANDRO, Ca.ir., February 24, 1958. 
Senator WILLIAM JENNER, 
Republican, Indiana, United States Senate, 
Washington, D. C.: 


In full agreement with your bill to curb Supreme Court. Their decisions on 
Communists and communism is destroying American peoples’ trust in law and 
courts. The Supreme Court is disregarding the basic principle no people or 
idealogy has a right legal or otherwise to destroy America. The United States 
soldier fought for the common good of the United States. The Supreme Court 
decisions are fighting for the common denominator to destroy our country, 
communism. 


DUANE V. CoLostMo. 
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Fort Wortn, Tex., February 26, 1958. 
Senator WILLIAM JENNER, 
Senate Office Building, 
Washington, D.C.: 

Dear SENATOR: Just to assure you of my interest in resolution S. 2646. We 
must redefine the power of the Supreme Court and restore to Congress its 
powers. 

I deplore the weakening of the Smith Act; the Mallory decision; enforcement 
of integration. 

Let’s restore a few States’ rights anyway—and have a Nation once more “of 
the people, by the people, and for the people.” 

Regret exceedingly that you are retiring—we need men of your integrity and 
ability. 

Most sincerely 
Mrs. JAMES A. COKER. 


Derrort, Micu., February 24, 1958. 
Dear SENATOR JENNER: May your efforts to bring out a bill that will prevent 
our Supreme Court from selling our liberties to the Communists and weakening 
our trust in the integrity of our whole legal system be successful and we shall 
be most grateful to you and Senator Eastland. 
We are opposed to the wasteful administration of much of our so-called foreign 
aid since we apparently have few honest and capable men to manage that. 
Let us regard the Hoover Commission findings and refuse to bankrupt our 
land by deficit spending. 
Yours sincerely 
H. G. Conor. 


NoRMAN, OKLA., February 20, 1958. 
Hon. Senator WiL1AM BE. JENNER, 
Senate Office Building, Washington, D.C. 


Deak SENATOR JENNER: My Human Events came this afternoon and I was so 
pleased to read of your bill (S. 2646) that is coming up for debate the 19th. 
Have been wanting and wishing for a bill to curb the high court would be intro- 
duced. So I say, thanks a million. I still can not understand why men like you 
are quitting this fall, the fight to try and save America. God bless and help men 
like you. 

Sincerely, 


Mrs. J. C. CLAPHAM. 


TERRELL, TeEx., February 28, 1958. 
Hon. WILLIAM JENNER, 


Senate Office Building, Washington, D.C. 


My Dear SENATOR: I am in favor of bill No. 2646 proposed by you in Senate, 
as it advocates the return to the States the right to regulate subversive activi- 
ties, home rule over local schools, and admission to the bar in individual States. 

Very truly yours, 
Emit R. CARTWRIGHT. 
Mrs. M. CARTWRIGHT. 


ARLINGTON, VA., February 28, 1958. 
Hon. W. E. JENNER, 


Chairman, Senate Subcommittee on Internal Security, 
Senate Office Building, Washington, D. C.: 


Please lend your fullest support to Senate bill 2646 and help us protect our 
State rights. 


Louis C. CARL. 





By 
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Baton Rover, La., February 24, 1958. 
Senator Wiit1aMm E. JENNER, 


Senate Office Building Washington, D. CO. 


Dear SENATOR JENNER: I have received from you the letter containing an 
announcement of the public hearings to be held on your bill (S. 2646) to limit 
the appellate jurisdiction of the Supreme Court of the United States, by the 
Senate Internal Security Subcommittee. 

After reading the text of the proposed legislation, it appears to me that the 
scope of the bill is too narrow, since it would only limit the appellate jurisdiction 
of the Supreme Court of the United States. To be truly effective it should limit 
or prohibit jurisdiction not only of the Supreme Court but of any Federal court 
of the matters covered in subsections (1) through (5) of No. 1258, chapter 81, 
title 21, United States Code. 

It would be my opinion that in order for subsection (4) to be effective to 
correct the conditions and circumstances that have occurred in the past, that 
it should be rewritten to read as follows: 

“(4) Any law or executive rule or regulation of any State; or any rule, bylaw, 
regulation, action, policy, or practice of any school board, board of education, 
board of trustees, or similar body concerning (a) subversive activities in its 
teaching or administrative staff or other employees or among its students; or, 
(b) curriculums, financing, appropriation of funds, or qualification, discipline, 
or assignment of teachers, employees, or students; or (c) construction of build- 
ings or facilities or selection of textbooks.” 

Trusting that these comments may be of some assistance, I am, 

Very sincerely yours, 
RicHarp C. CADWALLADER. 


St. PeTrerssure, Fua., February 22, 1958. 
Hon. Wrr11AM E. JENNER, 


Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


DeAR SENATOR JENNER: Without taking your time to read a lengthy letter, I 
desire of you that proposed bill S. 2646 have your unfailing attention. It will 
be the biggest and most important opportunity and responsibility that you have 
ever had to do something toward preserving the United States freedom and pre- 
vent us from becoming a vanishing race and committting national suicide. 

If we destroy State sovereignty we shall lose the Republic of the United States 
of America. Our enemy has made the claim that they cannot take over America 
as easily if they have to combat the sovereignty of 48 States. Why hand our 
country over to our enemy? 

Get the bill S. 2646 enacted into law. This is your responsibility to God. 

I request that this letter go into the record. 

Very truly yours, 
J. Batpwin Bruce, M. D. 


GENERAL ASSEMBLY, 
STATE OF ILLINOIS, 
February 19, 1958. 
Hon. WILLIAM EF. JENNER, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR JENNER: I note by press reports that you are considering retir- 
ing from the United States Senate. Your retirement is very much regretted by 
those of us who have followed your career as one of the few statesmen who 
have had the intelligence and intestinal fortitude to stand up and fight all 
elements that have proven, and are proving, detrimental to the welfare and 
well-being of our Nation. 

Your retirement will definitely, and without question, be a loss to the country. 
Men of your ability and stature, men who are willing to make the personal sac- 
rifice for the good of the country and fellowman, have always been in a minority. 

When I received my March Mercury I was very encouraged to read your 
article and to find that you are introducing legislation to spell out the power and 
function of the United States Supreme Court. While all points of the five-point 
program are of great importance, the returning of States rights to deal with 
subversive problems within their own borders is exceptionally important. I 
contend that any Member who would not restore the States rights as laid down 
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in the Constitution should never be returned to Washington. If you can just 
accomplish this five-point program, it will be added to the many great things 
you have accomplished while representing the people of America. It is beyond 
my conception that any Member of the Senate or House would refuse to restore 
the right of our United States Congress to deal with unquestionable traitors and 
to restore the right of the State to deal with the same problem within its own 
border. In my opinion, any Member who refuses to give proper protection to his 
State and Nation is on a lower level, if possible, than a traitorous Communist. 

Senator Jenner, the people of the Nation know that you have more than earned 
your retirement and all of us are greatly appreciative of the many fine things 
you have accomplished and we do hope that somehow, someway, you will remain 
in a strategic position to offer your counsel and guidance. 

Wishing you the best of everything, I am 

Sincerely yours, 
PAUL W. BROYLES, 
State Senator. 


Daas, TEx., February 27, 195s. 
Senator WILLIAM JENNER, 
Senate Office Building, Washington, D. C.: 

We urge passage of Senate bill No. 2646, proposed by Senator Jenner. We 
deplore weakening of the Smith Act. Please include provisions in 2646 to correct 
recent dangerous decisions of Supreme Court. 

Mr. and Mrs. Curis R. Bricur. 


Bic WELLS, Tex., Varch 3, 195s. 
Senator WILLIAM JENNER, 
Senate Office Building, Washington, D. C.: 
Bill No. 2646 is of great importance to the future of this Nation. Your efforts 
are appreciated by every real American. 
JAcK BowMAN. 


O. T. Bors, 
Indianapolis, Ind., February 22, 1958. 

Dear SENATOR: Thanks for sending us a copy of Senate bill 2646—needless 
to say as Americans and Hoosiers—we are for it. 

We are also against ruthless foreign aid. We are against Federal aid to edu- 
cation. Weare against throwing money away on ILO. 

Now we are for Senator Jenner and most sorry to hear that you find it 
necessary to retire—but we believe we understand and welcome you back to 
Hoosierland. 

Our very best wishes. 

O. T. and LENoraA Bors. 


INDIANAPOLIS, INb., February 25, 1958. 
Senator WILLIAM E. JENNER, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR JENNER: Nothing which has originated in Congress in years has 
encouraged us as much as your bill 2646. With its passage this country just 
might have a chance of survival. | 

I am wondering if you can send us 50 copies of the bill or of the mimeographs ( 
sent in your last mailing. We are ordering an equal number of the pamphlet 
Nine Men Against America to send out with it. About 6 weeks ago, we dis- 
tributed over the country a number of the booklet the Star, published reprinting 
its editorials on the Supreme Court and a number of newspapers said they 
intended to use them. We will try now to get them to urge passage of 2646. 

It is probably unnecessary to tell you how Fred and I feel on these other 
items, but please add two more names to your constitutents opposing foreign aid 
or “loans.” With the obvious business recession, surely Members of Congress 


ean see that Americans need help too. The ridiculous spectacle now taking 1 
place in Washington to influence their votes should anger them. No money ( 


should be appropriated this year and the spenders can still do very well with 
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the backlog. The old made work, WPA, sort of thing could quickly send us 
into the economic collapse the Russian leaders have predicted. There should 
be a sharp curtailment of all domestic spending and a sizable tax cut should 
be made to encourage buying and production. And no summit meeting. 

You have given so much time to fighting this frustrating battle that we 
cannot criticize your decision not to run again, but we are very unhappy about 
it; there are so few left in Congress who really represent Americans. 

Sincerely, 
CHARLOTTE G. BALLWEG. 
Mrs. Frederick S. Ballweg. 


SoutTH ORANGE, N. J., February 20, 1958. 
Hon. WILLIAM E. JENNER, 


Senator from Indiana, 
Senate Office Building, 
Washington, D. C. 

My Dear SENATOR JENNER: I have read with considerable interest the state- 
ments made by you in connection with Senate bill S. 2646 introduced for the 
purpose of limiting the appellate jurisdiction of the United States Supreme Court. 
I refer particularly to the pamphlet, dated August 7, 1957, containing your 
remarks at the hearing before the subcommittee to investigate the administra- 
tion of the Internal Security Act and other internal security laws of the Com- 
mittee on the Judiciary of the United States Senate. If it will not inconvenience 
you too greatly, I shall appreciate your sending me 6 or 7 copies of the printed 
statement, dated Wednesday, August 7, 1957. 

Like many Americans with whom I have discussed the situation, I am deeply 
distressed at the position taken by the United States Supreme Court in many 
recent cases involving internal security measures. Like many others with whom 
I have talked, I cannot understand what is motivating the Court in taking the 
position it has unless there are reasons known only to the members of the Court 
and at which others can only guess. 

To a certain extent, of course, appointments to the United States Supreme 
Court have always been dictated by political considerations. However, I be- 
lieve that since 1933 the United States Supreme Court has been nothing but a 
political football, and the quality of the appointees to the Court since President 
Roosevelt's time has been deteriorating so steadily that today the average 
American has little or no respect for the Court, although as an inherently law- 
abiding people they continue to obey the decisions handed down by the Court. 
How long they will continue to do so, however, is anybody’s guess. Nor is that 
the final stopping point. Disrespect for the Supreme Court, or its members, 
breeds contempt for all other courts. It is only a short step from that to a com- 
plete breakdown of respect for any law and order. 

Very truly yours, 


JAY E. BAILEY. 





Derrort, Micu., February 24, 1958. 
Senator WInLtAM E. JENNER, 
Senate Office Building, 
Washington, D. C. 
DeAR SENATOR JENNER: I understand your bill to curb the jurisdiction of the 
Supreme Court of the United States is coming before the legislature this 
week. These Justices are nine men working against our country. The passage 
of this bill is vital to the existence of our land. Its importance cannot be over- 
emphasized. I do hope this bill passes. 
Yours sincerely, 
Mrs. ELNA AMBROSE. 


PHILADELPHIA, Pa., February 21, 1958. 


Hon. WILLIAM FE. JENNER, 
United States Senate. 


Dear Stx: I just want to tell you that I have written to Senator Eastland 
to ask him to have his committee approve your 8. 2646 and send it to the floor 
of the Senate as quickly as possible. It is vitally important. 

Sincerely, 
S. 


ELIZABETH ABBOT. 
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SaLeM, INb., February 28,1955. 
Senator WILLIAM E. JENNER, 
Washington, D. C. 

Dear Mr. SENATOR: Advise I think your bill to curb the Communist-loving 
Court should be the first act of Congress. 

I suggest to those wild-eyed so-called liberals to read the Bill of Rights, which 
says the people only can change the rules and policies of the Government. I 
further suggest that most people are conservative and regular, and to my 
knowledge oppose protecting Commies with the Court and paying taxes to feed, 
clothe, and arm them. 

What we sorely need is more Senators and Representatives to work for us. 

Yours truly, 


W. P. ALLEN. 
ApvVERSE LETTERS 


The following letters express opposition to the bill. They are not 
a selection but constitute ALL the adverse letters that were received: 


WHITE SuLPuurR Sprines, Mont., February 18, 1958. 
Hon. James O. EASTLAND, 


Senate Office Building, Washington D.C. 


DearR SeENaTOR Eastianp: By courtesy of your office a copy of the notice 
dated February 6 1958 relative to hearing on Senate bill 2646, has been placed 
in my hands. I thank you for bringing this hearing to my attention. 

While I am not in a position to appear at the hearing, there are some things 
I should like to say about the bill. 

I have followed with interest the discussion of variorus poposals brought 
forward during the last few years with a view to curbing the Supreme Court. 
One which I recall was a measure which would limit confirmation of appoint- 
ments to 5 or 10 years. At the expiration of such period the name of the in- 
cumbent would be again brought before the Senate and unless his appointment 
were reconfirmed his tenure of office would cease upon the expiration of such 
limited period. 

In my own thinking, I rejected this proposal as being contrary to the letter, 
spirit, and manifest intent of the Constitution, which is to provide for a Federal 
judiciary completely insulated at every contact point from political or economic 
pressure. 

The proposal embodied in this bill is certainly less objectionable than the one 
T have chosen for purposes of illustration. It is objectionable because in cases 
falling within any of the classifications Nos. 1 to 5, inclusive, the Supreme Court 
would be ousted of jurisdiction to review and to correct errors. If there were 
conflicting decisions in circuit or State courts, no way would be open by which 
to have the law finally settled and clarified. Conceivably, also, cases falling 
within the enumerated categories might arise involving constitutional violations 
of a very serious nature, in addition to and wholly unrelated to the specific ques- 
tions which this bill would deprive the Court of power to review. Under 
the wording of the opening paragraph of the bill, the Supreme Court would 
be deprived of jurisdiction to review such errors because of the presence in the 
ease of one or more of the questions specified by the statute. 

I sincerely believe, sir, that no effective method of curbing the Supreme Court 
will ever be found, except the one way prescribed by the Constitution—impeach- 
ment. It is quite consistent with human frailty and the softness of our times 
that Congress should seek correctives which will not seriously hurt anybody 
or arouse bitter opposition. Our national dilemma has reached a stage at 
which it is probably true that not only the Justices of the Supreme Court but 
many high executive officers and Members of Congress have in one way or 
another violated their oaths of office. In such a state of affairs it seems to mea 
pitifully weak gesture to spend time in consideration of a bill which at best 
is no more than a manner of hitching the trouble on behind. To me it seems 
obvious that unless and until the American people can place in Congress domi- 
nant majorities with the plain, old-fashioned guts to bring impeachment charges 
and prosecute them vigorously, the Congress will never reclaim its rightful 
‘place in our political system and the Supreme Court will not be curbed. 

Very respectfully yours, 


JOSEPH T’.. WILSON. 
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GREENCASTLE, INp., March 1, 1958. 
SENATE INTERNAL SECURITY SUBCOM MITTEE, 
Washington, D.C. 

Dear Sir: If it is true that, of more than 150 letters and postcards you have 
received concerning the Jenner bill to curb the powers of the Supreme Court, 
only 1 has been against it, you may add 1 more. 

I enclose an editorial that exactly expresses my position. If you consider the 
St. Louis Post-Dispatch too liberal, please read the Opinion quoted from the 
Chicago Tribune. 

Very truly yours, 
ERMINA MILLS, 
1009 South College Avenue, Greencastle, Ind. 


Epwakp K. Howe, 
Santa Barbara, Calif., March 5, 1958. 
Reference : Bill S. 2646 
Senator JAMES O. EASTLAND, 
Chairman, Senate Committee on Judiciary, 
Senate Building, Washington, D. C. 

DEAR SENATOR: Merely proposing bill S. 2646 is prima facie evidence certain 
Members of Congress are either unaware or carelessly ignoring the historic dis- 
cussions and events out of which our Constitution emerged. It might, therefore, 
be a good idea for these certain Members of Congress to go back to high school 
and take a refresher course in American history to learn all over again why 
Washington, Franklin, Madison, and the rest of the boys believed in a Supreme 
Court undiluted by your bill S. 2646. It was to keep in order the executive and 
legislative divisions of government from going on the wild and doing anything 
they damn well pleased. 

This being an election year, when many Members of Congress will be busy 
making their promises to the electors, the suggestion to go back to high schoul, 
while constructive and might do them some good, is not practical at the moment. 
Animated by the desire to enlighten Congress and perhaps thereby preserve our 
freedoms, some associates of mine have requested that I take you boys on a 
jaunt in the time machine back to Philadelphia in the year of our Lord 1787. 

When those wise statesmen met there to formulate a Constitution to replace 
the inadequate Articles of Confederation, they had the objective to create an 
instrument making possible “a supreme law of the land” for a powerful central 
government, yet restrained by this same instrument from usurping the “inalienable 
rights of the people” and rights of the respective States of the Union. The solu- 
tion was the creation of three separate divisions of government, each with its 
own powers, legislative, executive, and judicial. 

Checks were provided to prevent exceeding their respective powers; the judi- 
cial division “‘was vested in one Supreme Court and inferior courts that Congress 
would ordain and establish.” The judicial powers granted by the Constitution 
extended to all cases in law and equity arising under the Constitution and are 
spelled out in the Constitution in understandable language and detail. 

The powers vested in the judicial division gave it the last word on laws passed 
by Congress and the conduct of legislative and executive divisions, to be exer- 
cised to prevent acts of Government not granted by the Constitution. Thus it 
became the heritage of future generations protecting them from the illegal on- 
slaughts of Presidents, legislators, big government, and bureaucrats. Preventing 
them individually and collectively from impairing the rights and freedoms of the 
people, the setting up in its place the rule of one man or set of men outside the 
Constitution. 

Since 1787 this country has been afflicted with periodic breakdown of political 
verity, when expediency of men or parties became the guiding consideration of 
our rulers, when politicians loving themselves more than their country ‘mouthed 
their petty part and then were heard no more”, when statesmen were conspicuous 
by their scarcity. Today we are in such an era. 

In these debased periods of our political history Presidents or Members of 
Congress, resenting restraints of the Supreme Court, or as in the present reason 
for bill S. 2646 disliking for vote-catching purposes decisions of the Court, have 
attempted to emasculate the judicial division by whittling down its corrective 
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powers: powers granted for the preservation of our freedoms, to curb the ambi- 
tions of would-be dictators or the whims and unlawful desires of legislators. 

In the past these raiders of our freedoms have been thwarted by the voice of 
an alerted people. We hold that bill S. 2646 should likewise be rejected, thereby 
defeating an attempt to undermine the very foundation that has sustained and 
made possible the survival of the democratic form of government. It should be 
defeated as another attempt to dilute the powers of the judicial division, to 
weaken the guard at the gate. 

Very truly yours, 
Epwarp K. Howe. 


Braprorp, Pa., February 26, 1958. 
Hon. JAMES EASTLAND, 
Chairman, United States Senate Judiciary Committee, 
United States Senate, Washington, D.C. 

Dear Mr. EASTLAND: Recent news reports stated that a bill proposed by Sena- 
tor Jenner is before a Senate Judiciary Subcommittee for consideration. The 
bill in question would reduce the powers of the Supreme Court to entertain appeals 
in cases involving subversion. 

I note also that various organizations, in addition to the Veterans of Foreign 
Wars (VFW), have gone on record in favor of the bill. 

May I point out, as one veteran belonging to the Veterans of Foreign Wars, 
that I am strongly opposed to the proposed bill, and sincerely hope your com- 
mittee will consider very seriously, and oppose, any limitation upon the Supreme 
Court. 

History shows that many periods in the past have seen the Supreme Court mak- 
ing unpopular decisions. If they had been limited, many of the protections 
afforded citizens today would be lost. I believe all three branches of our Govern- 
ment must be strong, but none at the expense of the others. 

Sincerely your, 
Joun H. MEZLER. 
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